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Ram Nath v. Emperor 320 (2) 

Ram Rakhi, Mt. v. Brij Bhushan 235 

Ram Rattan v. Datar Kaur 608 / 

Ram Saran Das v. Bhagwan Singh 160 

Ram Singh v. Imperial Bank of India 
Ltd., Rawalpindi 802 

Randhir Singh v. Emperor 239 

Ranga Ram Thakur Das v. Raghbir 
Singh 938 

Rattan Chand Duni Chand, In the matter 
of 729 

Rattan Chand-Duni Chand v. Income- 
tax Commissioner 944 

Rattan Lal-Sultau Singh v. Bishen-Sahai 
Bhagwan Das 834 

Relu Mai v. Maru Mai 636 

Roop Chand v. Sardar Khan 359 

Roop Narain v. Hukam Chand Jaeadhar 
Mai 829 

Ruchi Ram v. Sarah Narain 159 
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Ruchiram-Sukba Nand v. Cbaran Das 
-Rup Singh v. Official Receiver, Jhang 

S 

Sadho Ram v. Chuhar Khan 
Sahibji, Mt. v. Mahomed Sarwar Khan 
Saiful Rahman v. Mahomed All Khan 
Sajjan Singh v. Mt. Gujri 
Bakina Begum, Mt. v. Mahomed Wall- 
ullah Khan 

Samman Singh v. Emperor 
••Sant Singh v. Gulab Singh 
•Sant Singh v. Mubarak Singh 
Sanwal Das v. Kuremal 
Sarab Dial v. Bir Singh 
Sardar Shah v. Mt. Sardar Begam 
Sarfraz Begam, Mt. 7. Miran Bakhah 
•Saru Khan v, Jan Mahomed 
- 'Sarupa v. Khem Lai 
Saudagar Mai Lachman Das 7. Bahadur 
Ohand Hari Chand 
Sawani, Mt. v. Jiwan 
Secy, of State 7, Dyal Mai Gujar Mai 

—•- 7 . Ghanaya Lal-Sri Kishan 

-v. Haji Bakha Fazal Din 


833 

82 


690 

116 

285 

108 


456 
20 ( 1 ) 
FB 572 
140 
224 
638 
893 
543 
43 
929 


v. Hakim Singh 
v. Tirath Bam 
‘V. Tulsi Das Kriihan Dial 


Sham Das 7. Kishan Chand 
Sham Singh 7. Mt. Tharri 
Shankar Das 7. Hukam Chand 
•Sharam Singh 7. Sadhu Singh 
Sbarifan Bibi, Mt. 7. Mt. Aishan Bibi 
Sheo Karan 7. Emperor 
Sher Singh 7. Emperor 
Sher Singh 7. Gordhan Das 
Sher Singh 7. Sham Kaur 
Bhibba Mai 7. Rup Narain 
Shib Rate 7. Abdul Ghani 
Shixnbu Dayal 7. Gajju Mai 
Shi7 Charan Lai 7. Bbawani Shankar 
Shi7 Dial 7. Shi7 Ram Das 
Shi7 Ram 7. Atma Ram 
•Sikandar 7. Emperor 
•Sikandar Lai Puri 7. Emperor 975 

•Simla Banking and Industrial Co, Ltd., 

7. Mt. Bhagwan Kuar 316 

•Singer Sewing Maohine 7. Mt, Begam 535 
Siraj-ud-din 7. Emperor 152 

Sital Das 7. Shromaui Gurudwara Pra- 
bandhak Committee 651 

flobha Mai 7. Emperor 332 ( 1 ) 


442 
120 
899 
837 
299 
698 
216 
56 
154 
912 
192 
484 
831 
923 
935 
846 
502 
904 
792 (2) 
709 
495 
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571 
76 


Sodagar 7. Emperor 
Sohan Lai v. Dhari Mai Ishar Das 
Sohan Singh v. Jagat Singh 
Sohan Singh v. Kabla Singh 
Sotam Ram 7. Pardhuman Ram 
Sri Ram Mahtab Singh 7. Mahtab 


Hassan 427 (2) 

Suba v. Emperor 344 

•Suilah 7. Emperor 724 

Sultan v. Mt. Sharfan 703 

^•Sultan Babu Sahib v. Pira 6 

•Sultan Singh 7. Joti Sarup 269 

Sundar Singh v. Emperor 469 

Sunder Singh 7. Karam Singh 692 

Surain Singh 7. Emperor 900 

T 

“•Taj Mahomed 7. Emperor 125 

Talia Bibi, Mt. 7. Nur Din 672 

Tara Chand 7. Harnam Singh 237 (2) 

Tara Singh 7. Ram Saran 499 

*Tej Ram 7. Maqbul Shah 370 

Thakar Das 7. Narainu 90 

•Thakar Datt 7. Ram Singh 61 

•Thakardwara v. Isha^Das 375 

Thakar Singh 7. Arya Pritinidhi Sabha, 
Punjab 934 

Thakar Singh 7. Hardi Singh 237 (1) 

Thaman Singh 7. Baohna 702 

Thiraj 7. Emperor 567 

Tota Ram 7. Kundan 784 

Tulsi 7. Emperor 903 

Tulsi Ram 7. Mahomed Arif 738 

U 

Ude Singh 7. Mohammada 856 

•Ulfat Rai 7, Tej Narain 83 

Umra 7. Barkat Ali 371 

V 

Valina Rama v. Emperor 496 

Viranwali, Mt. 7. Kundan Lai 267 

W 

Wadhawa 7. Jai Kishan Das 427 (1) 

•Wadhawa Singh 7. Emperor 318 

Wadhawa Singh 7. Partap Singh 933 

Wall Muhammad 7. Rahmat Ali 818 

Waryami 7. Emperor 692 

Wasakha Singh 7 . Mt. Gutti 762 

Wazir Chand 7 . Emperor 30 

Wazir Chand 7 , Mt. Jiwan De7l 58 

Wazir Khan 7 . Abdul Hamid Khan 806 

Z 

••Zinda 7 . Mt. Roshnai 250 
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SUBJECT INDEX 


Absence of Star denotes Cases of Small or Provincial Importance 

^ Indicates Cases of Great Importance 
^ ^ Indicate Cases of Very Great Importance 


Administrator General’s Act (3 of 
1913) 

“—S. 25 — High Court should not ad¬ 
vise on disputed points of law and fact 

A , 514 

Admission 

- See Evidence Act, S. 18 . 

Adverse Possession 

* “Relationship of landlord and tenant 
alleged to be only ground of permissivo 
possession—Relationship not established 
—Possession is adverse 959a 

—Vaoint site Possession of a vacant 
piece of land is presumed to follow title 

_ . . . 8966 

Symbolical joint possession stops ad¬ 
verse possession from running against the 
decree-holder 7196 

“Possession by female of property for 
main tenance is not adverse 695c 

Waste land — Erroneous entry re¬ 
garding title in the Record-of-Rights— 
Original owner should be considered as 
real owner unless adverse possession for 
12 . years by others has been established 

_»» 3066 

"V* Mortgagor and mortgagee — Pur¬ 
chaser of equity under invalid sale pre¬ 
maturely redeeming property—He cannot 
olaim to hold adversely against mortgagor 

' 250c 

u 0 ' 7 mortgage^-Adverse pos¬ 
session after mortgage for more than 12 

IT*?** P° rfc r of ^gaged Property 
by a trespasser to the knowledge of mort- 


147 


Adverse Possession 

gagor—Title is indefeasible against bojdt' 
the mortgagee and mortgagor 

Amendment 

- See Civil P. C., 0. 6, R. 17 

Appeal 

•Forum — Pre-emption suit 


— The 


amount which determines the jurisdic¬ 
tion of the appellate Court is the amount 
found by the trial Court as the price pay¬ 
able by the pre-emptor 670« 

* -Right to, is vested right— Statute 

abolishing right of appeal mu9t do it ex¬ 
pressly or by necessary implication 

FB 6276 

-Forum — Value of appeal is the 

amount found due to respondent by lower 
Court _ 157(2) 

Arbitration 

--Suit not maintainable as to subject- 

matter of arbitration—No deoree can be 
passed on the award 730a 

* --Private arbitration — Award set 

aside—Another award oannot be ordered 
without fresh agreement freely entered 
into by parties , 1706 

—"Arbitrator after award becomes 
funotus officio and his authority oannot 
be revived by the award being set .aside 

170(5 

* ~~-Dissolution of partnership—Agree¬ 
ment referring whole dispute to arbitra¬ 
tor including taking aooounts — Agree¬ 
ment includes power to deoide what pro¬ 
perty was to be taken into aooount 137o 
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Arms Act (11 of 1878) 

'S. 14 License for a full sized gun 
—Possessing half barrel gun is an offence 

759(1) 

* Ss, 19 and 20—In order to apply 
S. 20 indication of intention to conceal 
arms from public servant must be 6hown 

193c 

S. 19 (f)—Instrument consisting of 
a lathi and an axe-like blade and not one 
used for domestic purposes is "Arm” 295 
S. 20—Possession of arms—Person 
^concealing weapon while on railway plat¬ 
form—S. 20 applies 110a 

■ S. 20 —’Suspicion that accused was 

about to take part in some criminal 
offence is no consideration in passing sen¬ 
tence not 

-Ss. 27 and 19—Swordstick is not a 

kirpan 239 

B 

Banker and Customer 

-Amount due under fixed ’deposit re¬ 
ceipt and payable to either or survivor— 
Banker cannot appropriate the money 
towards debt due by one of them alone 

316 

Benami 

-Hindu Law—Purohase by father in 

son’s name should be presumed to be ben¬ 
ami — Source for the acquisition is the 
criterion 397/ 

jBurden of proof 

- See Evidence Act, S. 101 

C 

■ Cantonments Act (2 of 1924) 

- S. 256—Board lodging a complaint 

•signed by execution officer filing no 
authority but having power to file such 

• complaints — Affidavit filed in revision 

showing that he had authority — Omis¬ 
sion to file is curable 946a 

Cattle Trespass Act (1 of 1871) 

-S. 10—Trespass by cattle — Cattle 

can be chased even outside the fields 
trespassed 692 

■Civil Procedure Code (5 of 1908) 
- S. 2 (2)—Suit for damages—Agree¬ 
ment by parties to determine damages 
themselves — Judgment given before as¬ 
certaining damages—Case is not finally 
and completely disposed of — Appeal 
against decree is premature 841c 

* S. 2 (2)—Order merely refusing to 
pass a final decree in terms of prelimi¬ 
nary decree but leaving it open to the 
mortgagee to file another application is 
■final and appeal lies therefrom 3556 

-S. 9 — Rights of Acharajs inter se 


Civil P C. 

can be adjudicated upon and enforced by 
civil Courts but not of Acharjs against 
Jajmans 730c 

**- S. 9—A civil suit for restoration 

of property sold under Ss.87 and 88,— 
Criminal P. C., is barred even though 
there had been irregularities in sale 

562a 

- S. 9 — Power given by legislature 

causing injury to an individual—Mode of 
redress also specified by the legislature— 
Civil suit is barred 5626 

- S. 9—It is for the party who seeks 

to oust the jurisdiction of the ordinary 
civil Courts to establish his contention 

FB 1216 

- S. 10 — Suit stayed under S. 10 — 

Court has no jurisdiction to fix a further 
date for appearanoe unless moved 751(2) 

* - S. 11—Res judicata—Competency 

of the Court to try a suit must refer to 
jurisdiction of Court when first suit was 
brought and not when subsequent suit is 
actually brought 929 

- S. 11—Finding by necessary impli¬ 
cation also acts as res judicata 8886 

* - S. 11—Withdrawal of suit does Dot 

operate as res judicata 710a 

-S. 11—A finding against a pro-forma 

defendant against whom no relief is 
claimed is not as res judicata 493 

-S. 11—Decree in favour of one rever¬ 
sioner in a former suit operates as res* 
judicata in a later suit against same de¬ 
fendant brought by other reversioners, if 
they have a right in common arising out 
of the sameoause of action in the former 

suit 3716 

* -S. 11—A prior decision in land 

acquisition case, though between the same 
parties and in respect of adjacent land 
is not res judicata if land is acquired 
under different notification 263 d 

- S. 11—First application for amend¬ 
ment of decree dismissed on merits— 
Subsequent application for substantially 
the same relief is ordinarily barred 244a 

- S. 11—First application under Civil 

P. C., S. 152 dismissed on merits—Subse¬ 
quent application for substantially the 
same relief is barred 224a 

* -S. 11, Expl. 4—Validity of will 

disputed in prior suit—Plea against speci¬ 
fic provision of will not necessary in it— 
Subsequent suit against that specifio 
provision will not be barred 967a 

* - S. 11 (4)—Daughter’s minor son 

inheriting property bequeathed to his 
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Civil P. C. 

mother—Testator’s brother suing for pos* 
session on the ground of invalidity of 
will—Minor’s guardian compromising 
the suit by giving up property in the 
brother’s favour — Minor successfully 
suing to set aside the compromise— 
Brother instituting suit for the property 
on ground of collusion on the same alle* 
gations as in his first suit—The last suit 
was held not barred 489a 

* -S. 11—Expl .6 —Decision that pro¬ 

perty is not wakf in a suit by D against 
A under S. 92 Civil P. C. — Subsequent 
suit by B against A and C for declaration 
that property is wakf—Previous decision 
is binding not only between B and A but 
also as between B and G 888 c 

— — -S. 15 — Punjab Courts Act S. : 34— 
Judge receiving plaints for distribution 
is acting not as Court but ministerially 
—His discretion overrids the provisions 
of S. 15 484a 

“S. 20—Suit by principal against 
commission agent — Suit should be 
brought where the commission agent car¬ 
ries on business 297a 

—-S. 21—Suit in British Indian Court 
against non-resident foreigner on a cause 
of action out of British India—S- 21, 
Civil P. C , has no application 2976 

* S. 22—Suit for specific perfor¬ 

mance of contraot to sell property at M — 
Suit filed at M Pacts that correspon¬ 
dence was done at K, that some witnes¬ 
ses would come from K and defendant 
would feel convenient at K are not suffi¬ 
cient grounds for transfer 1836 

—Ss. 22, 23 and 151—Petition by 
defendant for transfer—Strong case must 
be made out—Convenience of both parties 
must be looked to 159 

*— S. 23—Transfer—Original side 
Judge is subordinate to High Court 183a 

' ,. S - 3< *—Grant of interest is a matter 
of discretion 954 ( 2 ) 6 

8. 44 — Scope — Where the rate 

charged and decreed was 24 per cent., in- 
teres t. after decree was not allowed 811(1) 

5.35—Witnesses brought by a party 
at his expense from their place of resi¬ 
dence and got served at the plaoe of suit 
Court satisfied that expenses were rea¬ 
sonable—Court is entitled to inolude ex- 

~? 1 S e CO n S L 8006 

\? :> 7 Oharg03 incurred in proou- 

flnmJiS 1100 witnes9e3 whether 
2 o ed through Court or not can be 
inoluded 8 00 c 


Civil P C. 

- S. 35—Costs—A mistake committed 

by a Court on the point of costs is hardly 
a ground for revision 800<i 

—— S. 47—Property not covered by dec¬ 
ree given in possession of decree-holder 
in execcution of his decree—Separate 
suit for recovery of such property is bar¬ 
red—Remedy is to make application un¬ 
der S. 47. 936- 

- S. 47—Execution prccsedings—Or¬ 
ders are deemed to have been passed in 
the presence of parties—’Objection to ir¬ 
regularity of such proceedings can only 
be taken either before the executing Court 
itself or by way of appeal from the order 
of the Court 9106- 

- S. 47—Application to set aside dis¬ 
missal of previous execution application 
but without stating provisions of law 
under which it was made—Application 
dismissed as being " informal”—Order of 
dismissal is not appealable—Failure to 
treat such application as one for review- 
amounts to failure to exercise jurisdic¬ 
tion under Civil P. C., S. 115 811 (2) . 

- S. 47—Liquidator of deoree-holder 

bank buying property of judgment-debtor 
at auction sale—Suit by judgment-debtor 
for declaration that the sale is void is 
barred 666> 

* -Ss. 47 and 145—Sapurdar being 

a surety, his liability oan be enforced in 
execution proceedings 181 

* - Ss. 47 and 144—Appellate Court 

varying judgment of lower Court—Lower 
Court's decree actually executed—Appli¬ 
cation for restitution—No ad valorem 
fee need be paid 143 : 

; S. 48—Execution application pend¬ 
ing for a long time due to no fault of' 
decree-holder—Another application filed 
to supplement list of properties to be 
attached 12 years after date of decree— 
Second application is in substance a fresh 
execution application and is barred by 
time 808 ■ 

Ss. 55(4) Surety undertaking to 
produoe judgment-debtor on date fixed 
must produce even though decree-holder 
remains absent 974a 

*Ss. 55 (4) Surety beoomes liable 
where judgment-debtor fails to apply for 
insolvency within time fixed 9746 

S. 60—Press and karah are imple¬ 
ments of husbandry and oannot be at- 
taohed 94 &' 
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-S. 60 (1) (c)—Judgment-debtor must 

prove his livelihood on agriculture 132 

-Ss. 68 to 71—Sections do not apply 

to the Punjab 475c 

-Ss. 72 and 71 (2)—Collector is 

deemed to be acting judicially 4756 

-S. 92—Sanction—No sanction under 

3. 92 is necessary for a suit for a mere 
declaration that the property in dispute 
is wakf and that the alienations thereof 
are void 888a, 

❖ -S. 92—Suit against alleged trustees 

after sanction—Plea that a third person 
was the real trustee—Collector’s sanction 
to join the third party as defendant is 
necessary 717 (2) 

-S. 92—Suit under, falls within Art 

17 (6), Court-fees Act and not within 
3. 7 (4) (c) 113a 

-S. 96(3)—Suit compromised—Judg¬ 
ment omitting certain terms of compro¬ 
mise—Order correcting the omission can 
be made under S. 152 and is not appeal¬ 
able 352 

* -S. 97—Appeal against preliminary 

decree only, after final decree has been 
passed is incompetent 73 

-S. 100—Finding as to privation of 

light not inconveniencing user so as to 
entitle him to injunction, is a finding of 

: fact 9806 

-S. 100—Inference drawn from the 

deed and from other evidence as to the 
intention of parties to a transaction is a 
question of fact 930 

--S. 100—Abandonment of a parti¬ 
cular design depends on intention and is 
a question of fact 924 

-S. 100—Whether facts established 

amount to “wilful neglect” is a question 
of law 837a 

--S. 100—"Wilful neglect” is not a 

fact to be proved by direct evidence but 
v is a matter of inference 7746 

--S. 100—The proper legal effeot of 

proved facts is a question of law 774c 

-S. 100—Evidence—Decision which 

proceeds not on legal evidence but on 
mere conjectures can be attacked in 
second appeal 737c 

-S. 100—Correctness of conclusions 

drawn from a finding of fact is a ques¬ 
tion of law 722 

-S. 100 — Finding of permanent 

tenancy depending on inferences from 
fact—Finding can be challenged 720a 
-S. 100—Highway—Blind alley— 

• Court may presume that the ownership 


Civil P C 

vests in the owners of the adjacent house 
—That presumption is an inference of 
fact 7096 

-S. 100—Non-compliance with 0. 13 

not oomplained of at the earliest oppor¬ 
tunity—Such plea cannot be raised in 
second appeal 704c 

-S. 100 —Second appeal—A finding of 

fact which contradicts another finding, is 
open to second appeal 690a 

-S. 100—Transaction whether mort¬ 
gage or sale depending upon surrounding 
circumstances in addition to construction 
of terms of document—Question is one of 
fact and second appeal does not lie 667 

-S. 100—Appellate Court refusing to 

entertain point not raised in memoran¬ 
dum of appeal—Second appeal dees not 
lie 536 

-S. 100—Finding of fact—A finding 

based upon an erroneous view of law is 
not binding in second appeal 122c 

-S. 102—Course of appeal is deter¬ 
mined by the original character of the 
plaint 764 

**-S. 104 (f)—Order filing award on 

arbitration without Court’s intervention 
is not a decree 137a 

* -S. 104 (f)—Appeal from order 

within S. 104 (f)—Court-fees Act, Sch. 2, 
Art. 11 applies 1376 

-S. 104 (2)—Suit dismissed on a 

preliminary'ground—Case remanded in 
appeal—Appeal preferred from the re¬ 
mand order—Appeal was held competent 
as the order of the trial Court was not 
one rejecting the plaint 766c 

-S. 104(2)—First appeal under 0. 

43, R. 1 (j)—No second appeal lies 414a 

-S. 105 — Order setting aside an 

award amounting to irregularity — lb 
can be taken as a ground in appeal 753c 
-S. 107—The powers of the appel¬ 
late Court are limited by R. 7, O. 47 608 

^--S. 110—“Substantial question of 

law” is between parties—Exercise of dis¬ 
cretion by Court in refusing to extend 
time for paying Court-fees—Question is 
not between parties but one between 
Court and party—Question is not sub¬ 
stantial question of law 560 

£-S. 110—Single Judge’s deoision 

alfirmed by Division Bench — Single 
Judge is a Court "immediately below’ 
the Division Bench 537 

-S. 115—Application to set a«=ide dis¬ 
missal of previous execution application 
but without stating provisions of law 
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UDdor which ifc was made Application 
dismissed as being informal Failure to 
treat suoh application as one for review 
amounts to failure to exercise jurisdic¬ 
tion 811(2) 

- S. 115—Revision—Misconstruction 

of a document (even if established) is 
not sufficient ground for interference in 
revision 713(1)6 

-S. 115—Misinterpretation of agree¬ 
ment to refer to arbitration is ground 
for revision—'Objection oan be taken to 
the award on the ground that arbitrators 
made private inquiry when the agree¬ 
ment did not intend to give any such 
powers 5506 

*-S. 115——Provious petition for re¬ 

vision dismissed for default—Fresh peti¬ 
tion lies 550c 

-S. 115—Deoieion of 1 a case without 

joining.a necessary party on an erroneous 
view of the law by the District Judge is 
open to revision 4146 

-S. 115—Appellate Court failing to 

take notice of real point in the case— 
High Court oan interfere in revision 

299c 

■ ~S. 115—Error of law or wrong in¬ 
terpretation of document capable of two 
meanings is no ground for revision 284a 
S. 115—Powers of High Court 

under S. 25, Prov. Sm. C. Court Aot are 
wider than those under S. 115 2746 

S. 115—Revision—Error of law is 
no ground for revision 102a 

^ US (c) Court deoiding case 
applying principles of Transfer of Pro¬ 
perty Aot, which is not in force in the 
Punjab does not aot with material irre¬ 
gularity | 4 Q 

5. 141— Suit” includes appeal 

*._c i aa . 4886 

. , 144 Appellate Court varying 

judgment of lower Court—Lower Court’s 

Annr 8 , i° t0al i y 6xeoufced — Restitution 
applied for—No ad valorem fee need be 

paid n 143 

s. 55 (4) 45 " alS0 ° 1VIL P - °- 

rr S ‘ I 4 ?—Punjab Courts oan in their 
inherent jurisdiction proceed against 

or not in the bond cno- 

•, 145—Surety undertaking to pro- 

e judgment-debtor on a oertain date 
“Court closed on the day—Surety is not 
bound to produce him on any other da?n 
unless called upon to do so 7 ° 696 


Civil P. C. 

-S. 145—Section applies where lia¬ 
bility is incurred independently of the 
decree 209a 

-S. 145—Sapurdar being a surety, his 

liability can be enforced in execution 
proceedings 181 

*-S. 145—Security bond is a contract 

and can be enforced as 3uch 61a 


•S. 151—High Court can order 3 tay 
of proceedings under Guardians and 
Wards Aot 912 

--S. 151—Inherent jurisdiction to 

proceed against the property of surety 
exercised—Surety has no right of appeal 

802 c 

--S. 151—Item wrongly included in 

costs payable under decree—It is open to 
the party aggrieved to point out mistake 
to Court and claim correction of decree. 
{Obiter) 800a 

-S. 151—Suit for compensation for 

non-delivery against railway — Trial 
Court dismissing suit for want of ‘ Wil¬ 
ful neglect ’ leaving undecided question 
of damages—Lower appellate Court hold¬ 
ing that ‘ wilful neglect ’ was proved and 
remanding on question of damages—Re¬ 
mand is under O. 41, R. 23 and not under 
S- 151 774a 

--S. 151—Scope—Section 151 cannot 

be resorted to where there is another re¬ 
medy open 7726 

' ~ S- 151 A Court has an inherent 
jurisdiction to restore a case which has 
been dismissed in default through the 
mistake of the Court itself 534(2) 

S. 151 Remand order passed under 
0. 41, R. 23 though really, it should have 
been under S. 151—Order is appealable 

34 X 

-S. 151 and O. 41, R. 23—Court 

remanding oase but not mentioning the 
law under which the remand had been 
issued Remand oannot be said to have 
been ordered neoessarily under S. 151 116 

T 7?* 152—Errors arising from acci¬ 
dental slips should be corrected 636 
7 S. 152—Order correcting omission 
by adding a portion omitted in the judg¬ 
ment on a compromise—Omitted portion 
inoluded in the compromise—No appeal 
lies Court oan oorreot under S. 152 352 

b 152 — First application for 
amendment of decree dismissed on merits 
“Subsequent application for substan¬ 
tially the same relief is ordinarily barred 

244a 
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-O. 1, R. 8—Partition suit—0. 1, 

R. 8, applies to defendants in a partition 
suit 693 

*-O. 1, R. 9—Applicability—0. 1, 

R. 9, has no application to a cise where 
there is no party on one side present in 
Court at all 3756 

-O. 1, R. 9 and O. 2, R. 7—Objec¬ 
tion regarding misjoinder of parties 
raised but not pressed—No issue regard¬ 
ing misjoinder framed—Trial proceeding 
on merits—Order returning plaint due 
to misjoinder after dosing case is bad 289 
-O. 1, R. 10—One of several defen¬ 
dants died before the date of suit—Suit 
should not be dismissed but his name 
should be struck o5 3596 

-O. 2, R. 2—First suit for recovery 

cf rent purporting to be interest on a 
mortgage—Subsequent suit for principal 
and balance of interest is not barred 732 
-0. 2, R. 2—Prior suit for posses¬ 
sion of demised premises—Subsequent 
suit for recovery of compensation for 
holdins over is not barred 534(1) 

£--O. 2, R. 2—Suit by simple mort¬ 

gagee to recover interest from the mort¬ 
gagor personally—Subsequent suit to re¬ 
cover balance of mortgage amount is not 
barred 269 

-0..2, R. 2—Different causes of 

action—Mortgaged land owned by differ¬ 
ent cosharers—All cosharers except one 
selling the whole land—Suit to pre-empt 
the whole land by the remaining co¬ 
sharer but excluding his share—Sub¬ 
sequent suit for redemption in respect of 
that share is not barred 238 

*-0. 2, R. 2—Two successive mort¬ 

gages—Sale to prior mortgagee—Suit for 
redemption by puisne mortgagee entitled 
to pre-empt decreed—His’subsequent suit 
for pre-emption is not barred 63 

--O. 3, R. 1—Counsel’s clerk—Pre¬ 
sence of a counsel’s clerk doe3 not mean 
presence of the counsel 841a 

--O. 3, R. 4 (as amended in 1926)— 

Principal authorizing agent to engage 
counsel in the suit—Counsel so engaged 
cannot represent the principal in appeal 

733a 

-0. 3, R. 4 (3)-" Appeal. "—The 

word “ appeal ” in para. 3, R. 4, 0. 3 is 
not confined to first appeal, but it oovers 
all appeals 7336 

-O. 3, R. 5—Notice to duly appoin¬ 
ted pleader conducting the case amounts 
to notice to the party 426 
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O. 6, R. 17—Plaintiff making a defi¬ 
nite statement and case proceeding for 
trial—Amendment resulting in totally 
different case should not be allowed., 
especially at a late stage 933' 

--O. 6, R. 17—Amendment of plaint 

was not allowed at the stage of second 
appeal 5996' 

--O. 6, R. 17—Amendment changing 

plaintiff’s name from temple to idol not 
applied for in trial Court—Amendment 
oannot be allowed 375c 

-O. 6, R. 17—Applies to case under 

Sikh Gurdwaras Aot (8 of 1925), S. 12 

325a 

-O. 6, R. 17—Owner of house suing 

for perpetual injunction — Amendment 
praying for possession of house should be 
allowed 1126- 

-O. 6, R. 17—Amendment of plaint 

was not allowed in second appeal 326 

* -O. 7, R. 1—Cause of action—The 

plaintiff cannot be tied down to the date 
of the aocrual of the cause of action men¬ 
tioned in the plaint. The Court is en¬ 
titled to determine the date on which the 
cause of action arose from the facts al¬ 
leged and proved 516 g- 

-O. 7, R. 6—Onus—Where, prima 

facie, suit is barred but for the alleged 
minority of plaintiffs, onus is on plaintiffs 
to prove that suit is within time 763a 

-O. 7, R. 10—R. 10 has not been 

overridden by Punjab Courts Act 484c 

* -O. 7, R. 10—Plaint presented— 

Valuation amended—Plaint returned— 
Plaintiff cannot be considered agent of 
Court while presenting it to the proper 
Court 484 d 

-O. 7, R. 10—Court having jurisdic¬ 
tion originally discovering at the time of 
passing decree that it has no jurisdiction 
to pass it—R. 10 does not apply 484c• 

-O. 7, R. 11—Court-fee stamps not 

available in treasury on the day of pre¬ 
sentation of plaint and hence Court-fee 
paid beyond time—Plaint must be deemed 
to have been presented within time 274a 

-O. 7, R. 11—Revision lies under 

S. 25, Prov. S. C. C. Act from an order 
wrongly dismissing a suit as time-barred 

21 Ac 

-O. 7, R. 11—Insufficiently stamped 

document—Opportunity should be given 
to pay the proper stamp—Proceedings 
following admission of insuffioiently 
stamped document are not void 221a- 
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_O. 8, R. 5—Defendant not pattiDg 

in any written statement—R. 5 d°e3 not 

apply , 7696 

-O. 9, Rr. 3 and 4—A Court has in-. 

herent jurisdiction to restore a case which 
has been dismissed in default through the 
mistake of the Court itself 534(4) 

-O. 9, R 9 — Application for can¬ 
cellation of letters of administration — 
Dismissal for default—Absence of one of 
the applicants for fetching counsel and 
of other due to blindness— Absence can 
be excused and application can be res¬ 
tored 454 

-O. 9, R. 13—Substituted service— 

Nothing on record to show that provi¬ 
sions of 0. 5, Rr 19 and 20 were satis¬ 
fied—Ex-parte decree should be set aside 

799 

-0. 13—Non-compliance with 0. 13 

not complained at the earliest opportu¬ 
nity—Such plea cannot be raised in se- 
oond appeal 704c 

-O. 13, R 1— Admissibility of evi¬ 
dence. as opposed to its relevancy, can be 
objected at the first hearing only 4286 
-O. 13, R. 4—Admission of docu¬ 
ments by Court under the rule does not 
turn unproved documents into proved 
ones 432c 

-O. 13, Rr. 4 and 5 — Rules not 

oomplied with — What documents were 
considered by ‘lower Court not cleai— 
Case was remanded 142a 

* -O. 13, Rr. 4 and 5 — Provisions 

must be Btritftly complied with—Counsel 
for tbe opposite party must see that the 
Judge endorses as required by law 1426 

O 16, R. 12—failure of witness .to 
attend due to lawful excuse—Fine should 
not be imposed — Witness missing the 
train Sending a telegram—Fine im¬ 
posed Order of fine was-quashed 

979a 

O. 16, R. 12 Attachment i 9 not a 
condition precedent to fine (obiter) 979 b 

-O. 16, R. 12— " Such person ” is 

the person referred to throughout the 
preceding rules—Such person cannot be 
fined unless and until there has been 
proclamation whioh be has disoheyed 
[But see A. I. R. 1928 Lah. 469 (a)] 473 

0.16, R. 12 Without attachment 
or proclamation fine can still be im¬ 
posed. I But see A. I, R. 1928 Lah. 473] 

469d 

* 1®* R* 12—Witneea refusing to 
Woept summon8 but attending Court on 

1928 Indexes (Lah.)—8 & 4 
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the date fixed—Fine cannot he imposed 

4696 

-O. 17, R- 1 —Party undertaking to 

produce his own witnesses Witnesses 
not produced- Court is not bound to 

give further time 641 

-O. 17, Rr 2 and 3 — Court has 

jurisdiction to decide whether decree 
was under 0. 17, R. 2 or R. 3 and no revi¬ 
sion lies 427 ( 2 J 

* -O. 20, R. 11 —An order refusing 

payment of decree by instalments is not 
appealable 931 

-O 20, R. 20— Proceedings arising 

oat of aa application to obtain a copy 
mast be depmed to be pending before 
the Court which decided the case Ap¬ 
plication made to an official to grant a 
copy must be deemed to have been made 
to the Court 759 (2)6 

* -O. 21, R. 2 — Adjustment by 

surety with decree-holder may be proved 

616 

-O. 21, R. 2 (3)—Consent decree— 

Judgment-debtor leasing his land in lieu 
of amount due to deoree-holder and ag¬ 
reeing to be personally liable in case of 
failure to execute lease—Decree-holder 
applying for recovery of money alleging 
failure by judgment-debtor to exeoute 
lease—Court can adjudicate that judg¬ 
ment-debtor had complied with the 
condition in the decree 816 

* -O. 21, R. 11 (2) (j) (v)- Scope- 

Any method suggested by the decree- 
holder for the satisfaction of his deoree 
which method is not actually prohibited 
by law falls within the purview of R. 11 
( 2 ) (|) (v) 7a 

* -O. 21, R. 16—Assignee of a part 

of deoree oin apply for its execution 70a 

-O. 21, R. 35 (2)—Symbolical joint 

possession stops adverse possession from 
running against the decree-holder 7196 

O 21, R. 50—Summons served on 
authorized agent of partners is indivi¬ 
dual service on partners and the deoree 
so obtained oan be exeouted against the 
partners personally 528a 

0.21, R. 52 —C mortgaging his pro - 
potties to A and then to J3— A suing on 
his mortgage without joining B and pro¬ 
perties sold—Surplus proceeds deposited 
in Court B attaching the deposit before 
the ‘judgment in his suit, but no note 
made in deposit register — A obtaining 

* another deoree for unseoured debts and 
deposit paid to him towards the deoree 
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—Deposit was held to have been pro¬ 
perly attached by B and his rights as 
puisne mortgagee not affected 593 
O. 21, R. 66 (2)—It is not neces¬ 
sary to enter income of property in sale 
proclamation—Sale of property for le^s 
than its market value is no ground for 
setting aside sale 918 

O. 21, R. 69—Court sale — Accept¬ 
ance of decree-holder's bid—Refusal by 
him to deposit the usual 25 per cent of 
the price—Attempt by auctioneer to con¬ 
tinue sale but finally closing it to conti¬ 
nue it on a-further date if so ordered by 
Court—Sale is not postponed 699 

-O. 21, R. 69 and 0. 21, R. 84- 

Court sale not within the precincts of 
Court—Officer conducting sale adjourn¬ 
ing it to a further date and on that date 
closing auction for reporting some mat¬ 
ter to the executing Court—Auction can¬ 
not be said to have been closed 249a 
*-O. 21, R. 71— Appeal—Order re¬ 

garding liability of defaulting purchaser 
to pay the deficit on resale, is one in 
execution and is appealable 2496 

-O. 21, R. 90—It is not necessary 

to enter income of property in proclama¬ 
tion of sale—Sale of property for less 
than its market value is no ground for 
setting aside the sale 918 

-O .21, R. 90 — Auction-purchaser 

is not a necessary party to proceelings 
under R. 90 418a 

-O. 21, R 92—Insolvent— A judg¬ 
ment-debtor who has been adjudicated 
an insolvent cannot appeal from an order 
confirming sale of his property • 675 

-O. 21, R. 92—Application under 

R. 92 dismissed—No second appeal lies 
though first appeal was purported to he 
filed as one under S. 47 444a 

-O. 21, R. 92 — Auction-purchaser 

is not a necessary party to proceedings 
under R. 92 but no adverso order can 
be passed without hearing him 414? 

-0.21, R. 92 i(2)—Giving time to 

roply after informing is sufficient notice 

4186 

-O. 21, R. 92, Cl. (2)—Order setting 

aside sale should not be passed without 
notice to purchaser—There is no time 
limit for notice 413 

-O. 21, R. 95 — Burden of proof 

that formalities required by law were 
not complied with at the time of giving 
formal possession is on the defendant 
and not on plaintiff, presumption of 
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those having been observed being in lat¬ 
ter's favour 910a 

O. 21, Rr. 97 and 98 — Obstruc¬ 
tion to bailiff in delivery of possession 
to decree-holder—Court ordering posses¬ 
sion .to decree-holder and restraining ob¬ 
structors on bailiff’s report — No 
application by decree-holder nor notice 
given to obstructors regarding investiga¬ 
tion Court has no jurisdiction to pro¬ 
ceed with the enquiry 215 

*-o 21, Rr. 103 and 99-Order 

directing the decree-holder to tile a suit 
against persons offering resistance — 
Failure to file a suit does not make it 
conclusive 672 

0. 22, Rr. 1 and 3 — Proceedings 
regarding appointment of guardian — 
Original applicant dying — Application 
abates 456a 

0. 22, R. 2—A decree passed after 
the death of a party is not absolute 
nullity It is only erroneous and liable 
to be set aside—It can be rectified by 
setting aside proceedings taken after the 
death of the party and proceeding afresh 
in presence of his legal representative 

7846 

O. 22, R. 2—Introduction of a new 
party at one stage is good for all stages 

784c 

O. 22, R. 3—Decree in favour of 
joint plaintiffs—Appeal against one is 
incompetent 947a 

O. 22, R. 3—Plaintiff’s right de* 
volving on co-plaintiffs—Plaintiff dying 
His heirs need not be brought on re¬ 
cord 43c 

** O. 22, R. 4—One of sevoral res¬ 
pondents dying and legal representatives 
not joined in time — Granting relief 
against surviving respondents possible— 
Whole appeal doe* not abate : 18 I. C. 
182 = 62 P. R. 1913, Overruled 

FB 572a 

-O. 22, R. 4—Abatement of suit— 

One defendant dead long before tbe insti¬ 
tution of suit—Suit cannot be said to 
abate 359a 

-O. 22, R. 4—One of several defen¬ 
dants dead before tbe date of suit—Suit 
should not be dismissed but his name 
should be struck off 3596 

-O. 22, R. 4—Appeal by creditor 

against order of adjudication—Debtor 
dying pending appeal—Appeal abates 

119(1) 
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--O. 22, R. 4 (3)—Appeal by donee 3 

from a decree in favour of reversioners 
disputing the gift—One of the revor- 
eoners dying in the meanwhile—His legal 
representative nob brought on record— 
Whole appeal abates 869 

* -0. 22, R. 8 —Appellant declared 

insolvent—Official Receiver not continu¬ 
ing appeal and not furnishing required 
security—Appeal abates 596a 

-O. 22, R. 9—Failure of plaintiff to 

bring legal representatives on record 
within time—Abatement takes place au¬ 
tomatically—No formal order is neces¬ 
sary 746a 

-O. 22, R. 9—Application to bring 

legal representatives on record made 
after prescribed time should ordinarily 
be treated as application under 0 . 22, 
R. 9 7466 

“ O. 22, R. 9—It is not necessary to 
state in application that applicant was 
prevented by sufficient cause from con¬ 
tinuing suit 746c 

——O. 23, R. 1 — Second suit filed 
during the pendency of first Buit—First 
suit subsequently withdrawn— 0 . 23, 
R. 1 , is no bar to second suit 7106 
| 23, R. 3—Though a compromise 

is invalid against some plaintiffs it can 
be enforced against others 792(2)6 
!“0. 23, R. 3 Order rejecting appli¬ 
cation for recording of compromise is ap¬ 
pealable 39 

—— 0 , 25—9oope—The provisions of 
O. 2 o are very wide and ciroumstanoes 
should be taken into consideration for 
ordering security to be furnished 9606 
□. 25, R. 1—Pauper suit allowed— 
Security for costs demanded-No excep¬ 
tional ciroumstanoes disolosed for de- 
manding seourity-Order to furnish secu- 
nty is a material irregularity-Ground 
that the claim is based on oral evidence 
as irrelevant q<?/\ 

*5 6 Individually — The 
word individually- in R. 6 is not sy¬ 
nonymous with in person'• 5286 

a l2 , and 13 “The oase of 

a defendant who becomes major during 
the pendency of the suit is not provided 

?! the case need nob be given 
to him—In his absence Court has juris- 

«li« 0 A t 0 u r n the oa90 aad the decree 

— O b ^ h B°? Ur « i8 n0t nallity 37 *« 

*'•Means" explained— 

itfLTA ?! " 0rd maan9M 8howa 

c 18 mdended to cover and inolude all 
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forms of realizable assets which can be 
converted into cash and as such can be 
used for financing the litigation 271 

O. 34, R. 2—Interest—Recovery of 
money on basis of mortgage-deed—Inter¬ 
est from date of institution of suit to the 
date fixed for payment if rate of interest 
not penal should ba allowed 192 

O. 34, R. 5—Final decree—The 
mere fact that an appeal from a preli¬ 
minary decree is pending in the appel¬ 
late Court docs Dot preclude the trial 
Court from passing a final decree 9046 

-O. 34, R. 6 —Direction in decree 

for personal remedy, if sale prooeeds 
would be insufficient, is not invalid 653a 

; O. 24, R. 6 Mortgagor not raising 
issue of limitation as to personal remedy 
at the hearing cannot raise it after sale 
when the prooeeds are found insufficient 
and mortgagee applies under R. 6 6536 

| O. 34, R. 6 Claim to recover 
principal personally, barred—Claim to 
interest thereon for six years immedia¬ 
tely preesding suit is not barred 653c 

"O- 34, Rr. 7 and 8 —Mortgage 
not purely usufructuary but mixed—De¬ 
cree debarring the mortgagor from re¬ 
deeming the land can be passed 355 a 

* "O- 34, R. 7 Rule ia mandatory 

96 

* O. 34, R. 8 — Whether order 

merely refusing to pass final decree in 
terms of preliminary decree but leaving 
it open to the mortgagee to file another 
application is final 3556 

^ 3 4> R - 14 Suit by simple 

mortgagee to recover interest from the 
mortgagor personally—Subsequent suit 
to recover balance of mortgage amount 
is not barred 269 

——O. 34, R. 14—Applicability—R. 14 

0. 34 does not apply to the Punjab 2096 

0.38, R. 5—Property already dis¬ 
posed of oannot be attached—Property to 
be attaohed should be specified with an 
estimated value thereof 772a 

: 38 >, R 5—Property of defendant 

is contemplated and not of the parties 
jointly 772a 

—O'. 3,®' Rr - ® aQ d 6 —Attachment 
before judgment—Unconditional order is 
under R. 6 though purported to be made 
under R. 5—Appeal from such order is 
oompetent 445 ( 1 ) 



20 


Subject Index, 1928 Lahore 


Civil P C. 

* -O. 38, R. 5—A liquidation Court 

acting under the provisions of the Com¬ 
panies Act can make an order of attach¬ 
ment 376 a 

-O. 38, R. 5—Jurisdiction—A Court 

can attach before judgment property 
situate beyond its local limits 3766 

-O. 38, R. 5—District Court acting 

under S. 164, Companies Act, has powers 
of a High Court—It can order attach¬ 
ment before judgment of property out¬ 
side its jurisdiction 376c 

-O. 38, R. 5—Jurisdiction to attach 

property before judgment should be spar¬ 
ingly used—Previous notice to the oppo¬ 
site party is necessary 376 d 

* -O. 39, R. 1—Alienation in viola¬ 

tion of a prohibitory order is not void 
though the alienor may be liable in con¬ 
tempt of Court 639 

* -O. 41, R. 1—(Lahore) Correctness 

or otherwise of order on preliminary 
issues not affecting decree materially— 
Copy of that order need not be filed 601a 
-O. 41, R. 1—Copy of land acquisi¬ 
tion award must bo filed with appeal— 
Filing can be allowed even at the time of 
hearing and time extended in proper 
cases .263a 

**-O. 41, R. 1 — Judgment on 

preliminary issue referred or not referred 
in final judgment—Copies of both must 
be filed with memo—Preliminary judg¬ 
ment incorporated in final — Copy of 
preliminary jodgment need not be filed 
—Absence or presence in memo, of ap¬ 
peal of grounds attacking preliminary 
judgment may be considered for dispen¬ 
sing with the preliminary judgment qr 
extending time for its filing 46 

-O. 41, R. 1—Decision on prelimi¬ 
nary points objected to in the grounds 
of appeal—Order on preliminary issue 
not filed—There is no proper presenta- 
tion of the appeal 45 

-O. 41, R. 4—Plaintiffs suing for 

possession of a strip of land with a tree 
and for damages for removing bows of 
trees—Claim decreed— Defendants ap¬ 
pealing—Defendant 1 dying during pen¬ 
dency—Appeal dismissed —Second ap¬ 
peal by defendants on behalf of all with¬ 
out defendant 1 being represented by 
legal representative—Remaining appel¬ 
lants excluding defendant 1 were held to 
have an independent right of appeal 
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appeal for benefit of other plaintiffs only 
if the co-plaintiffs are made parties to 
appeal 43a 

-O. 41, R. 5 — Decree-holder a 

woman pos^esse! of no property—Execu¬ 
tion cannot be stayed on that ground 

329(1) 

-O. 41, R. 20—Party impleaded in 

lower Court can be joined as respondent 
even after limitation for appeal 2026 

-O. 41, R. 20—Person party in 

lower Court can be added as respondent 
even after limitation 120 

* -O. 41, R 20—Party not joined 

by mistake of pleader may be impleaded 

436 

-O. 41, R. 22 — Point raised in 

grounds of appeal to lower Court—Docu¬ 
ments disregarded—They can be referred 
to for supporting decision of the lower 
appellate Court in second appeal 9646 
-O. 41. R. 22—Respondent can at¬ 
tack any decree passed against him by 
filing cross-objection 221 d 

* -0.41, R. 22 (4)—Abatement of 

appeal—Cross-objections oannot be heard 

5966 

-O. 41, R 23—Suit for compensa¬ 
tion for non-delivery against railway— 
Trial Court dismissing suit for want of 
“ wilful neglect ” leaving undecided 
question of damages— Lower appellate 
Court holdii g that “ wilful neglect ” 
was proved and remanding on question 
of damages— Remand is under 0. 41,. 
R. 23, and net under S. 151 774a 

-O. 41, Rr. 23 and 25—Appeal— 

An order of remand which should pro¬ 
perly have been under R. 25, but is ac¬ 
tually made under R. 23. is appealable 

7536 

- O. 41, R. 23 —Remand under 

0. 41, R. 23 though really it should have 
been under S. 151 —Order is appealable 

341 

-O. 41, R. 23— Court remanding 

case without mentioning the law under 
which it was made—Order is not neces¬ 
sarily one under Civil P. C., S. 151 116 

-O. 41, R. 31—Appellate judgment 

—The Judge i-hould state his own rea¬ 
sons and should not confine himself to 
approving of the reasons of the Court of 
first instance 6556 

-O. 41, Rr. 33 and 20—Ri lea 

should be used only when no justice can 
be done otherwise or whole question is 

9476 


737a 


*-0.41, R. 4—One . plaintiff may reopened 
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-0. 41, R. 33—Powers under 0. 41, 

R. 33 must be carefully exercised 599a 

-0. 41, R. 33—Sait decreed agiinst 

K and J, each taking sepirate defences 
—K not appealing —J appealing on his 
behalf only—Suit against K cannot be 
dismissed in J’s appeal 279 

-0. 42, R. 2—Piling copy of the 

intermediate order on preliminary is¬ 
sues along with memorandum of appeal 
was necessary prior to Punjab Govern¬ 
ment Notification 60 

*-O. 47, R. 1—Ground for review 

—Where a Court fails to apply the law 
to the facts found and when such an 
error is apparent on the face of the 
record, it can be made a ground for a 
review—Failure of the Court to apply 
the law of limitation to the facts found 
is an error apparent on the face of the 
record 919 

-O. 47, R. 7—R. 7 limits the 

grounds on which an order granting 
review can be attacked—Appellate Court 
is not entitled to set aside decree passed 
on review merely on ground that no 
sufficient ground for review wa9 made 

7556 

0.47, R. 7 —Appeal—The powers 
of the appellate Court are limited by 
B. 7, 0. 47 60S 

Sch. 2 para. 8 — ,l Making the 
award ” includes its announcement and 
filing in Court-Date fixed for filing an 
award—Award not ready—Extension of 
time granted—Award filed bearing a 
date a day previous to the date origin¬ 
ally fixed—Award was held to be valid 

_ . „ 753a 

-ben. 2, paras. 12 and 14 (a)— 

Duty of Court If Court considers that 
the arbitrators giving award have gone 
beyond the scope of their authority and 
have determined a matter not referred 
to arbitration, it is its duty to take 
aotion under para. 12 or 14 9156 

“Sch. 2, para. 14—Award granting 
some reliefs claimed by plaintiff but 
saying nothing as to others—The unde¬ 
cided matters cannot be deemed to be 
decided against plaintiff 874 

Sch. 2, para. 15 (1) Any unusual 
powers to be given to the arbitrators 
should be expressly mentioned in the 
agreement-Private inquiry by the arbi¬ 
trators makes the award illegal where the 
agreement does not provide for suoh a 
private inquiry 550 a 
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* --Sch. 2, para. 16—Dispute of 

partners referred to arbitrator Two 
partners compromising their claim 
Other partners consenting—Arbitrators 
can go into the question whether com¬ 
promise took place and have power to 
give award in its terms 915a 

-Sch. 2, R. 16 (2)—Court having no 

jurisdiction—Appeal lies 7306 

-Sch. 2, paras. 17 and 20—Appli¬ 
cation to file'agreement—Arbitrator deli¬ 
vering his award and filing it in Court 
before disposal of the application—Ap¬ 
plication becomes infructuous and Court 
cannot make second reference to arbitra¬ 
tor 170a 

**-'Sch. 2, para. 21—Order tiling 

award on arbitration without Court’s 
intervention is not decree 137a 

* -Sch. 2, para. 21 (2)—Decree not 

in accordance with award—Whole caso 
cannot b9 re opened in appeal 849 
Companies Act (7 of 1913) 

-S. 33—Civil Court has jurisdiction 

to decide questions within S. 38 2346 

-S. 55—Member oannot surrender 

his share and company cannot acoept the 
surrender except as forfeiture 240a 
-Ss. 158 and 159—Conditional ap¬ 
plication for shares—Condition not ful¬ 
filled—Company going into liquidation 
before allotment of the shares - Person 
does not become member 236a 

——S. 158—Membership subject to cer¬ 
tain oouditiou—Condition not fulfilled 
—Person does not become member 234a 
S. 164—District Court aoting under 
S. 164 has powers of the High Court—It 
can order attachment before judgment of 
property outside it3 jurisdiction 376c 
Company 

—Surrender—Member oannot surren¬ 
der his share and oompany oannot ac¬ 
cept the surrender except as forfeiture 

240a 

; Shareholder whose shares are for¬ 
feited ceases to be member bub not one 
surrendering shares 2406 

"Directors Ultra vires transaction 
of directors but within the powers of 
oompany, can become valid if ratified by 
share holders of oompany having full 
knowledge of faots of the transaction 

Contempt of Court 

* Alienation in violation of a prohibi¬ 
tory order is not void though the alienor 
may be liable fo . ontempt of Court 639 



Subject Index, 1928 Lahore 


Contract 

Construction—Indent form making 
seller liable for damages caused by non- 
shipment—Sellers must request for an 
extension of time if goods are shipped 
late 846 

Theft of goods from railway goods 
shed before its delivery to buyer—Buyer 
is not responsible for the loss 481 

* -Construction—Contract of sale of 

goods—Goods to be supplied by different 
shipments in lots—Contract is indivi¬ 
sible one and limitation for suit for da¬ 
mages for non-delivery commences from 
the day of arrival of last shipment—Con¬ 
tract is not contingent one and sinking 
of goods on high seas is no defence 

20 (2 )a 

Contract Act (9 of 1872) 

-S. 8—Surety definitely asking by 

letter to advance money—Communica¬ 
tion of acceptance not contemplated— 
Advancement of money itself amounts to 
acceptance of the proposal of guarantee 

938 

**-S. 11—Minor representing to be 

major and thus entering into contract— 
He can plead minority in avoidance of 
the contract: I.L.R. 1 Lah. 389, Over¬ 
ruled FB 609a 

-S. 16—Exorbitant rate of interest 

by itself is not sufficient to infer undue 
influence 949a 

-S. 16—Mortgagor an opium eater 

and a simpleton—Mortgagee, father of a 
pleader who was helping mortgagor and 
would have helped in future—Undue in¬ 
fluence was held not proved 6016 

-S. 16—To prove undue influence 

position to dominate the will must be 
proved even though the bargain is shown 
to be unconscionable 224c 

* S. 23—Prostitute contracting mar¬ 

riage—Custom making her forfeit all 
rights in the original family is opposed 
to public policy 516c 

-S- 23—Grant of monopoly to sell 

vegetables by a self-constituted village 
panohayat is opposed to public policy 

33a 

-S. 30 — Settlement of account— 

Setting off losses against profits—Trans¬ 
actions do not differ from payments and 
repayments in cash 420a 

-S. 30—“Badni transaction”—Mean¬ 
ing explained 4206 

-S. 30—Badni or wagering transac¬ 
tions — Common intention to wager— 


Contract Act 

Liabilities in respect of such contracts 
are unenforceable 420c 

-Ss. 30 and 222—Agent entering 

into wagering contract on behalf of prin¬ 
cipal, and incurring liability to third 
party in the transaction — Accounts 
settled with third party and liability of 
agent to third party becoming enforceable 
—Principal is liable to agent 420 d 

-S. 43—Joint debtors—Where the 

debts are jointly incurred the liability of 
each is for the whole amount 9626 

-S. 51—Control of the requisite goods 

or capacity to deliver them to the pur¬ 
chaser when called upon to do so is suffi¬ 
cient to prove readiness and willingness 

on the part of sellers 834a- 

-S. 51 — Suit for damages for non¬ 
delivery—Plaintiff must prove that he 
was ready and willing to pay for the price 

20 ( 2)6 

* -S. 56—Security bond is a contract 

and can be enforced as such 61a 

-S. 60—Amount due under fixed de¬ 
posit receipt and payable to either or 
survivor—Bank cannot appropriate the 
money towards debt duo by one of them 
alone 316 

-S. 61—Debt carrying interest—Re¬ 
ceipt of money without definite appro¬ 
priation on either side—Money is to be 
first applied in payment of interest— 
Principle applies also to money paid in 
Court in satisfaction of debt 901 

-S. 62—Plaintiff acting as commis¬ 
sion agent for tho defendant—Final clos¬ 
ing of account—Plaintiff taking hundi 
for the balance due—No liability remain¬ 
ing standing—Plaintiff suing to recover 
money due on the hundi—Hundi inadmis¬ 
sible being unstamped—Plaintiff cannot 
fall back upon original transaction 

424a. 

-S. 64—Sale of minor’s property by 

guardian sot aside as void — Benefits 
received by minor should be returned 

250 d 

-S. 73—Grain debt—No time fixed 

for payment—Rate of grain for damages 
is the rate on date of bond and not date 

of suit • 9496 

-S. 73—Measure of damages—The 

measure of damages is the difference 
between the contraot price and tho 
market price at tho date of the breach 

8346 

* -S. 73—Sale of goods — Contract 

providing penalty for failure to accept 
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Contract Act 

draft or making payment at maturity 
—Failure to take delivery of goods on 
intimation of arrival—Seller can claim 
difference between contract price and 
that on date of default 817 

-S. 73—Joint Hindu trading 6 rm 

Firm appointing trustees to realize assets 
and discharge debts—Sale of property by 
the trustees—Vendee depositing earnest- 
money — Trustees agreeing to secure 
signatures of proprietors but failing to 
do so—Vendees are entitled to get the 
contraot rescinded and get the earnest- 
money back or to affirm the contract and 
recover damages 154a 

-S. 74—Entire principal to be paid 

in default of any instalment—Bond pro¬ 
viding interest at Rs. 2 per cent, per 
mensem from the date of execution— 
Plaintiff claiming that rate only from 
the date of default—Interest was held 
not penal, the rate being ordinary 857 

--S. 74—Condition to pay compound 

interest on failure to pay interest at the 
end of each year is not unlawful 601c 
* S. 86 —Theft of goods from rail¬ 
way goods shed before its delivery to 
buyer Buyer is not responsible for the 
loss 481 

"S. 93—Buyers to receive railway 
receipt and invoices on payment as soon 
as they arrive—Buyers must apply for 
delivery even when seller sends notice of 
arrival 20 ( 2 )c 

S. 134 Legal representatives of the 
principal debtor not brought on record— 
Surety is discharged 246 

8 - 182 Word loss” is used in the 
sense of something that happens to 
goods as distinot from injury to owner 

Suit f° r 1° 33 sustained by 
non-delivery — Railway administration 
.is not entitled, by agreement embodied 
i Q * Risk-note, to limit liability under 

«> 7 i , 774e 

‘ .?* 17 * Amount due under fixed 

deposit reoeipt, and payable to either or 
survivor Bank oannot appropriate the 
money towards debt due by one of them 
B 10 Q 6 316 

:*■ 183 — Minor prinoipal is not 
bound unless agent is a legal guardian 
and even thro m specified cases 854a 

„„„ t l84 ~Minor oan be appointed 
agent so as to bind Principal-Capacity 

hind! fco ot >Qfcraot determines it B 

binding nature 8546 


Contract Act 

-S. 196—Ultra vires transaction of 

directors bnt within powers of the com¬ 
pany, can become valid if ratified by 
shareholders of company having full 
knowledge of facts of the transactionl76 

-Ss. 211 and 215—Agent joining 

secret combination to make personal 
profit—Agent is guilty of breach of duty 

196a 

S. 221—Agent spending large sums 
of money to buy goods on principal’s be¬ 
half—He can recover as mooh of his 
outlay as possible by selling principal’s 
goods in his possession 747 

S. 223—Agent settling with others 
against principal’s order and even before 
due date Agent cannot be reimbursed 
for settlement so made 1966 

S. 243—Son of a deceased partner 
admitted to share in the partnership 
decree He does not thereby beoome a 
partner 832a 

S. 251—Son of a deceased partner 
cannot give a complete discharge of a debt 
due to the partnership 8326 

Cosharer 1 

Adverse possession—Suit by trans¬ 
feree of cosbarer after 12 years — No 
ouster of transferrer or transferee—Suit 
is within time 957 

Sale of a bouse in abadi by a Don- 
proprietor to one co-proprietor—Another 
proprietor suing for its possession—De¬ 
cree directing to remove the materials 
of the house from the site cannot be 
passed . . 530 

Plaintiff claiming to be exclusive 
owner but found to be joint owner—Suit 
should proceed on the basis of joint 
ownership 429a 

* “Party wall There -may be cases 
in which a wall which is a party wall 
opto a certain height may, above that, 
be the separate property of ono of the 
owners 42 95 

Court-fees Act (7 of 1870) 

Interpretation The Court-fees Act 
being a fiscal Act must be construed 
liberally in favour of the subjeot 1136 
n . • 7 (4) (c) — Suit under S. 92, 

Mk do69 nofc fal1 wifchin s - 7 (4) 

(cHut (all* within Art. 17 (6) 113a 

nflaJ n Claim , for possession 

ofland—Buildings on land not olaimed 

Jurisdiction of Court and amount of 
the Court-fee stamp are determined by 
168 markefc value irrespective of buildings 

852 
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-S. 7 (10) (a)—Specific performance 

—In a suit for specific performance of 
contract for sale of land the proper valua¬ 
tion is the price agreed to ha paid for 
the same 635 

-Ss. 12 (2) and 28 — Insuffio ; ently 

stamped document—Oppo r tuoity should 
be given to pay the proper stamp—Pro¬ 
ceedings following admission of insuffici¬ 
ently stamped document are not void 

221a 

-S. 19 (i)—Question whether pro¬ 
perty is or is not trust property f ills 
under S. 19 (i) and not 19 (g) 9 17c 

* -Sch. 2, Art. 11—No ad valore n 

fee need be paid for an application for 
restitution 113 

* -Sch. 2, Art. 11 — Appeal from 

order within Civil P. C., S. 104 (0 
Art. 11 applies 1376 

-Sch 2. Art. 17 (iv)-Suit under 

S. 92, Civil P. C , falls within the pur¬ 
view of Art. 17 (vi), Sch. 2, Court-fees 
Act and no* within S 7 (iv) (c) 113a 

Criminal Procedure Code (5 of 1898) 

-Ss 4 (h) — Report of a process server 

that he was breaten by A in execution of 
a warrant of attachment—3ivil Court 
reporting the matter to Police and .1 
ohallaned under Ss. 332 and 391—Magis¬ 
trate convicting A under S. 186— Convic¬ 
tion under S. 186 is bid as neither report 
nor police challan constitutes a complaint 

827a 

* 

*-S. 4 (1) (h)—Putting wrong section 

in a complaint does not invalidate it 510c 

-S. 29-B —A Magistrate other than a 

District Magistrate has no power to try 
a juvenile challaned under Railways Act, 

S. 130 909 

-S. 89 —A civil suit for restoration 

of property soli under Ss. 87 and 88 is 
barred even though there had been ir¬ 
regularities in sale 562a 

——S. 99-A—Crown must prove possi¬ 
bility of conviction under S. 153-A.l.P.C. 

2 45 

-S 107—Two parties taking different 

sides—Order under S. 107 must clearly 
state risk or reasons for thinking that 
there i9 danger of breach of peice 863(2) 

-S. 107 — Proceeling under S. 107 

cannot be regarded a complaint—Ss 202 
and 203 are not applicable 69 4 

-S. 107 —Mere enmity between par¬ 
ties is not sufficient—It must be proved 
that a breach of the peace is imminent 

243 


Criminal P. C. 

-• S. 109 — Person convicted under 

S 411, Pen il Co ie—He cannot be pro¬ 
ceeds I against for the same incident un¬ 
der S. 109 923 

-S. 110—Respectable witnesses testi¬ 
fying to good charact r of accused—Pro¬ 
secution evii-nce meagre — Order do- 
man ling secu r ity is not ju-tifiible 49 

* -Ss 118 and 123(2) — Security 

not givei immediately—Accused sent to 
jail—Security offered afterwards—Magis¬ 
trate can accept 64 

* -S. 123 (2) — Case submitted to 

Sessions Judge -Order fixing term of im¬ 
prisonment in default is to be pissed hv 
the Sessions Judge 139a 

-S. 123 (2)—Case submitted to Ses¬ 
sions Judge—He has seisin of the case 

1896 

-S 123 (2) — Sessions Judge must 

come to an independent finding 189c 

--S. 133 — Obstructions by several 

persons—Magistrate’s order not specify¬ 
ing obstructions raised by each person 
no r stating that obstructions were raised 
jointly by all—Order is had 187a 

-S. 133 —Proceedings under S. 133 

Magistrate must proceed in conformity 
with provisions of Cb. 10 65 

-S. 133—Jury of two nominees of 

the pirties and the foreman appointed by 
Magistrate is not legally constituted 

1876 

-S. 139 A—Order under S. 133 

Denial of the existence of public right 
Provisions under S. 139-A are mandatory 
—The Magistrite is not to see the suffici¬ 
ency but reliability of evidence in sup¬ 
port of the denial 856 

—— S 139-A—Magistrate should weigh 
the evidence a9 it stands and find if the 
evidence is reliable 6®* 

-S. 145 —Applicability—S. 145 ap¬ 
plies only to disputes about actual physi* 
cil possession and not to disputes about 
joint possession 818fl 

-S. 145-Civil Court giving joint 

possession to petitioner and opposite 
party—Appeal to Privy Counoil pending 
—Opposite party applying for partition 
— Revenue officer effecting partition 
Partition proceedings quashed by Finan¬ 
cial Commissioner directing status quo 
ante to be restored—Order not obeyed by 
Collector at whose instance Magistrate 
attached whole property under S 145 
Proceedings of Magistrate are without 
jurisdiction and must be quashed 8186 
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Criminal P, C. 

-S 151— Use of first information 

report as if it were substantive evidence 
is illegal 9236 

-S. 151—First information report 

cannot be U9ed tc contradict other persons 

913a 

-S. 154 — First information report 

—Details not necessary — It should be 
sufficient to induce the police to start 
investigation 9136 

--S. 154—First information report 

not containing names of prosecution 
witnesses — Prosecution story does not 
neosssarilv become suspicious 6 d7 a 

-S. 15 4 — First information report 

can be U9?d in evidence to corroborate 
or ootradict maker thereof but not to 
oontradicfc other witnesses 507a 

-S. 154—All details need not be 

given in report to police 17a 

-Ss. 162 and 172—Police proceed* 

logs cannot be used by a Magistrate in 
order to test the correctness of the state¬ 
ments made hy witnesses on oath before 
the Court—Police diaries can be used 
ouly for contradicting evidence of prose* 
ootion witnesses 820 

-s. 162 Police diary—Only its 

oontents and not what police officer 
stated that witness said or did not 9ay 
can be used to contradict a witness 5076 
S. 162—“Statement made by persons 
before police officer can be used only for 
contradicting their testimony in Court 

38 °6 

S. 162 Statement of approver 
before pardon Accused can ask for copy 

257a 

S. 162 Copy of statement wroDgly 
refused—Procedure indicated 257c 
162—-Omissions in statement in 
Court of certain things in previous state¬ 
ment are not necessarily to be treated as 
contradictions 257d 

jS. 162 * Reference to statements 
made before police to contradict prose¬ 
cution witnesses—Statements nob proved 
and their copies not given to aooused— 
irrooedare is erroneous 1446 

S. 162—Statements to police can 
be used only for oontradicting a witnses 

under S. 145, Evidence Act 17c 

TTTS- *6 ^Incomplete ohallan put by 
police to avoid the mandatory provisions 
°i o. 164—Magistrate examining accused 
under S 342 — Aooused subsequently 
withdrawing his confession of guilt—His 
confession ought to be excluded 7246 


Criminal P. C. 

-S 172—Police proceedings cannot 

be used by a Magistrate in order to test 
the correctness of the statements made 
by witnesses on oath before the Court 
Police diaries cm be used only for con¬ 
tradicting evidence of prosecution wit¬ 
nesses 820 

-S. 172 —Statements of persons are 

not covered 2576 

* -S. 190 (1) (a) (b)—Noncognizable 

offence — Magistrate taking cognizance 
without jurisdiction — Proceedings are 
valid it he acts in good faith 66 

-S. 195—Prosecution under S. 193, 

Penal Code — Statement corrected in 
cross-examination— Sanction should be 
refused 862 

-Ss. 195 ^nd 476 —Sections refer to 

the ‘ Court ’ and not to the ‘ Judge ’ or 
‘ presiding officer ’ of the Court 759 (2 )a 

* -S. 195—Scope—Section 195 is a 

limiting section providing an exception 
to the general rule that anyone could 
make a complaint of a criminal offence 

510ft 

-S. 195-A—Report of a precess-server 

that he was beaten by A in execution of 
a warrant of attachment—Civil Court 
reporting the matter to police and A 
ohallanned under Ss. 332 and 394— 
Magistrate convicting .1 under S. 186— 
Conviction under S. 186 is bad as neither 
report nor police ohallan constitutes a 
complaint 827a 

**-S. 195 (1) (b) — Proceedings 

started under S. 2L1, Penal Code, against 
a false complainant—Person oomplained 
against not tried in Court—Offenoe com¬ 
mitted is not one regarding any proceed¬ 
ings in Court 259 

S. 197—Complaint against Munici¬ 
pal Commissioner alleging undue influ¬ 
ence by him on a sub-overseer stopping 
him to purchase brioks from certain per¬ 
son and compelling him to assent to pur¬ 
chasing bricks from aooused—Sanotion is 
not necessary 72 

Ss. 202, 203 and' 107—Proceeding 
under S. 107—Seotious 202 and 203 do 
not apply 694 

* S. 202 Issuing notice to person 

oomplained again9t for showing cause for 
not issuing process against him i 9 
unusual 97 a 

S. 202 Investigation partly by 
Magistrate himself and partly by polioe 
Procedure is not in aoaordance with 
S. 202 88a 
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-S 202—N o prima facie case male 

ou t Accused should not be examined 

886 

S. 202 — Accused a member of 
police Case should not be sent for 
police investigation 88c 

^ S. 203—-Case cannot be dismissed 
on the report of zaildar 119 (2) 

S. 204—Complaint case—issuing 
process piecemeal for the various accused 
persons is not irregular or illegal 541 
S. 231—Joint trial under Ss. 366 
and 368, Penal Code is not illegal 

751(1) 

S. 233—Offences cf mischief and 
riot tried together—Trial is bad 185a 
S. 250 (3)—Complainant ordered 
to pay compensation to alleged accused 
persons—Total amount of compensation 
exceeding Rs. 50—Order is appealable 

638 

S. 252—Prosecution witness ex¬ 
amined alter the closing of defence — 
Trial is vitiated 953 

-Ss. 256 and 257—Accused re¬ 
questing to recall prosecution witnesses 
for further cross-examination after fram¬ 
ing of charge—Complainant willing to 
deposit expense of witnesses — Order 
directing complainant to pay costs to 
accused is illegal 175a 

-S. 257—Accused calling prosecu¬ 
tion witnesses for further cross-examina¬ 
tion—It is doubtful whether complain¬ 
ant should nay expenses 1756 

*-S. 337 (1)—Approver's disclosure 

of facts may be oral 320 (2)a 

-S. 337 (2)—Approver’s disclosure 

not true and full—His not being exa¬ 
mined at the trial of the persons he has 
implicated is not a breach on the part 
of the Crown so far as the trial of the 
approver himself is concerned 320 (2)c 

-S. 339 (2)—S. 24, Evidence Act, 

does not exclude statement made 
under 8. 339 (2) 320 (2)6 

-S. 342—Incomplete challan put 
in by police to avoid the mandatory 
provisions of S. 164—Magistrate exam¬ 
ining accused under S. 342—Accused 
confessing his guilt but subsequently 
withdrawing—nis confession ought to 
be exoluded 7246 

-S. 342—Discretion under S. 540 

should be exercised by the Magistrate 
with a great deal of caution—Accused 
examined after Court witnesses’ evidence 
—No illegality or prejudice arises 647a 


Criminal P. C. 

S. 342—Examination of accused 
after examination of some only of the 
prosecution witnesses is not illegal 382a 

* -S. 342 — Non-compliance with 

second part of S. 342 (l) is serious ille¬ 
gality vitiating the trial 3826 

-S. 342 — Non-compliance — Court 

may not interfere in revision especially 
where accused is to not prejudiced but 
must do so in appeal 2306 

-S. 345 (2)—Offences governed by 

S. 345 (2), Criminal P. C., cannot be 
compromised without the permission of 
the Court before whom the case is pend¬ 
ing 232 

* -S. 357 (2)—Court composed of 

more than one Judge—Signature of on© 
on deposition of a witness is enough 

1256 

* -S. 360—S. 360 applies to proceed¬ 

ings before Commissioners under Defence 
of India Act 125<? 

* -S. 360—Deposition not read to 

witness cannot be used against him in a 
charge of perjury 125c 

-"S. 360—Recording evidence in brief 

referring to exhibits is not justified 69 

* -S. 363—It is one thing to record 

remark about demeanour of witness and 
quite another to make or record remark 
or opinion about substance of deposition 
of witness—3. 363 makes incumbent on 
Magistrate the former but it does not en¬ 
title him to do the latter 9756 

-S. 367 (5)—Murder not deliberate 

—Accused not of turbulent class—Pu¬ 
nishment was reduced to transportation 
for life 913a 

—— S. 367 (5) — Youth charged with 
murder—No personal enmity with vic¬ 
tim—Acoused only a tool in hands of 
enemy of victim — Sentence of death 
should not be imposed 855 

* -S. 369 and S. 561-A-There is 

no conflict between the two sections 

462a 

-S. 403—Magistrate, acquitting an 

accused under S. 498 where not compe¬ 
tent to try him under S. 494—Accused 
oan be tried under S. 494 subsequently 

844(1)6 

-S. 403— Acnittal — Conviction on 

same facts for another offence is not legal 

332(1) 

-S. 417—Appeal—Change of convic¬ 
tion from Penal Code, S. 353, to one 
under S. 352 does not amount to acquit¬ 
tal under S. 353 and no appeal lies 230c 
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-S 423—Charge of criminal breach 

of trust—Altering the conviction on ap¬ 
peal to abetment of the offence is unfair 

382d 

-S. 423(1) (d)—Trial Court omitt¬ 
ing to pass an order under S. 517 Ap¬ 
pellate Court can do so 567 

-Ss. 424 and 367 — An appellate 

Court should write such a judgment 
which can bo followed without reference 
to the judgment of the trial Court 

863(1) 

-S. 436 — Inquiry after discharge 

should not be made unless the order 19 
manifestly perverse 97 b 

-S. 436 — Disoharge—Further in¬ 
quiry can be ordered only if discharge 
order i9 perverse or foolish 42 

-S. 439—High Court can interfere 

with sentence inflicted by lower Court, 
if it is manifestly inadequate—Additio¬ 
nal sentence can be imposed even though 
the aocused served out the sentence inflic¬ 
ted upon—Conviction under S. 409, Penal 
Code—Sentence of one day’s imprison¬ 
ment till the rising of Court and fine of 
Rs. 100 was held inadequate and enhanc¬ 
ed 961 

S. 439—High Court will enhance a 
sentence only where sentence awarded by 
the trial Court is grossly inadequate 951 
S. 439—Power under, by quashing 
proceedings should be sparingly used 

_ • 945a 

Ss. 439 and 562 —Embezzlement 
Sentence of imprisonment should gene¬ 
rally be given Accused convicted, given 
the benefit of S. 562, Criminal P. C.— 
Lapse of considerable time—High Court 
refused to interfere in revision 926 
— S. 439— High Court can interfere 
with acquittals where injustice is caused 

844(2) 

~ S. 439—Order accepting withdrawal 
of complaint under S. 161, Penal Code 
being appealable is not revisable 843 
S. 439—Reference by Distriot Ma¬ 
gistrate to High Court for enhancement 
of sentence Procedure is irregular—Pro- 
P 0r Procedure is to instruct law officer of 
the Crown to file application for revision 

660 

439, Penal Code, Ss. 147, 149, 

_""2, 324 and 326—Communal riots 

Attack by Mahomedans on two Hindus 
resulting in one’s death and injury to the 
other—AssemWy convicted under Ss. 147, 
149 and 324, Penal Code, and not under 


Criminal P. C. 

S. 302—Revision for enhancement of 
sentence—View of the case taken by the 
lower Court though favourable to the ac¬ 
cused, not clearly wrong—High Court 
will not interfere 546k 

-S. 439—Acoused tried for lesser as 

well as for graver offence but convicted 
for lesser offence—High Court caD alter 
conviction to the graver offence—High 
Court will enhance sentence only when 
sentence is grossly inadequate— [But see 

A. I. R. 1928 P. C. 254] 507c 

-S. 439—Revision—Wrong acquittal 

—Order of acquittal cannot be interfered 
with 185® 

-S. 439—Order of discharge must be 

clearly wrong to justify revision 178(1)® 
-S. 439—Retrial—An order for re¬ 
trial in a case of discharge under Ss. 342, 
355 and 506, Penal Code, after a lapse of 
about two years, amounts to travesty of 
justice , 178(l)k 

-Ss. 464 and 465—Magistrate is 

not under duty to order a medical inquiry 
upon a defence of insanity—Unsoundness 
of the accused must first be inquired into 
if he appears to be incapable by reason of 
mental infirmity of taking his trial 796k 

-S. 476—No complaint by Court 

is necessary in respect of abettors of the 
offence 787 

-Ss. 476 and 195—Sections refer to 
the Court ” and not to the " Judge or 
Presiding Officer ” of the Court 

759 ( 2 )® 

-S. 476—Complaint can be made 

against person though he is not a party 
to the proceedings 510® 

S. 481 (2)—Record silent as to state 
and nature of the proceeding interrupted 
—Conviotion under S. 228, Penal Code, 
is not proper 357(1} 

-S. 488 — Application under—Hus¬ 
band not refusing notice—Ex-parte pro¬ 
ceedings are not justified 853® 

” S- 488—Jurisdiction—Husband re¬ 
sident of X district—Wife residing with 
her father in Y distriot—Last visits of 
husband to his wife in her parents’ house- 
when he lived there—Wife’s petition for 
maintenance in a Court in Y district can 
be entertair ed 853k 

a. 488 — Application for mainten¬ 
ance by a Mahomedan infant daughter 
living with her legal guardian, the mother 
against her father Father willing to- 
maintain the child if given into his ous- 
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toly—Order of maintenance cannot he 
refused 543 

-S. 498—No bail bond can bo taken 

from a third person—Where no under^ 
taking is taken from the principal 
offender no surety can be made liable 

318a 

* --S 496 —The bond must be in ac¬ 

cordance with form 42—Otherwise no 
liab'lity arises 3136 

* -S. 593 (3)—Summons for exami¬ 

nation of witness in a Native State— 
Politicil Officer cannot return it un¬ 
served on the ground of want of con¬ 
venience 76 

--S. 514 — Magistrate’s not holding 

Court on the date fixed—Order forfeiting 
amount* of security is illegal 20(1) 

-S. 514-li—A bond may be executed 

on behalf of minor but not of a major 

318c 

-S. 520—Trial Court omitting to 

pass an order under S. 517—Appellate 
Court can do so under S. 520 or 
S. 423 (1) (d) 567e 

-S. 526 — Magistrate making id- 

advised remirks about accused's evidence 
and holding out threats to accused — 
Transfer should bo ordered although trial 
has reached advanced stage 975a 

-S. 526—In dealing with application 

for transfer Court has to consider not 
only whether; Magistrates mind is biased 
but also and mainly whether applicant 
has justifiable apprehension that he will 
not get fair trial 975c 

-S. 526 — Complainant exempted 

from personal appearance on certain 
dates, while accused ordered to furnish 
bail on his coming late on account of the 
mi99ing of the traio — This does not 
amouut to a sufficient ground for transfer 

757a 

--S. 526 — Atmosphere causing ap¬ 
prehension of improper interference with 
justice is a good grouod for transfer 

7576 

-S. 526—Bona fide apprehension by 

reasonable man that he will not receive 
fair trial is sufficient ground for transfer 
—Magistrate convicting other persons 
on similar evidence i9 no ground for 
transfer 460 

-S. 526 — Magistrate conducting a 

trial on a gazetted public holiday in 
compliance with the request of a police 
officer constitutes suffioioat ground for 
•the case being transferred 334(1) 


Criminal P. C. 

-S. 526—Possibility of Magistrate 

not giving effect to a certain legal objec¬ 
tion which might be taken in the trial is 
no ground for transfer 317(2) 

-S. 525—Transfer cannot be granted 

on fanciful and sentimental grounds 2766 

-Ss. 526 and 476—Prosecution of 

witness for perjury at conclusion of his 
evidence—Accused applying for transfer 
of evse—Case should be trans'erred as 
the action ol the Magistrate was preci¬ 
pitate and not at proper time 180 

* -S. 526 —Magistrate cousulting his 

superior in disposing of a hail applica¬ 
tion— Act forms a ground for transfer 16 

* -S. 526 — Circumstance* cau-ing 

apprehension in accused's mind that he 
will n >t have fair trial described 1 c 

-S. 526 (8) — Intention notified to 

the Court for transfer of a case—Reason¬ 
able postponement must be granted— 
Proceedings after refusal are unwar¬ 
ranted aod o 'ght to be sot aside 850 

* -S. 526 (8)—Accused notifying his 

intention to apply for transfer to Court 
—Court must adjourn the case Id 

-S. 523—Pleader of aocused com¬ 
municating to him that Magistrate had 
told him that he would convict the ac¬ 
cused—Warrant issued in summons case 
—Case was transferred 75 

-S. 537—Cantonment Board lodging 

a complaint signed by execution officer 
filing no authority but having power to 
file such complaint—Affidavit filed iu the 
revision Court showing that he had an 
authority to do so —Omission to file i9 
curable 9 46a 

-S. 539*B — Local inspection by 

trying Magistrate—Memorandum of re¬ 
levant facts observed not recorded Re¬ 
ference to such facts in judgment cannot 
be allowel 479 

-S. 540 — Prosecution witness exa¬ 
mined after the closing of defence—Trial 
is vatiated 953 

-S. 5 40 — Discretion under S. 540 

should be exercised by the Migis rate 

* with a great deal of caution—Accused 
examined after Court witnesses’ evidence 
—No illegality or prejudice arises 647a 

* S. 556—Scope—Jantonmeat Ma¬ 
gistrate cm try a complaint lodged by 
Cantonment Board even though the Ma¬ 
gistrate is a member of the Board 9 466 

-S. 556 — Prosecution by District 

Board — Magistrate presiding at the 
meeting of District Board at which it 


Criminal P. C. 

was decided to start prosecution is de¬ 
barred from trying the c»9e 114 

* -(Amended 1923), S. 561-A— 

High Court can expunge objectionable 
remarks in lower Court’s judgment The 
power should be sparingly u-ed—Court 
should not make remarks against a per¬ 
son who has no cbanoe to explain his 
oonduct 740 

* -S8. 561-A and 369—There is do 

conflict between the two sections 462a 
**-S. 561-A—High Court has no in¬ 

herent powers to alter or review its own 
judgment except in cases of default or 
want of jurisdiction 4626 

* -S 561-A—Meaning of the words 

“ or otherwise to secure the ends of 
justice" mean such other inherent power 
as High Court possesses is preserved 

462c 

—*—S. 562—Embezzlement — Senteooe 
of imprisonment should generally be 
given—Accused given benefit of S. 562— 
Lapse of considerable time—High Court 
refused to interfere 926 

S. 562—S. 562 is not applicable to 
a person tried under Penal Code, S. 307 

920 

S. 562 — Accused charged under 
S. 193, Penal Code, for deliberately com¬ 
mitting perjury—Deterrent punishment 
should be awarded 296 

S. 562 — Acou'ed released but 
ordered to pay compensation to com¬ 
plainant—Order is illegal 134(1) 

Criminal Trial 

Sentence—High Court will enhance 
only where sentence awarded by trial 
Court is grossly inadequate 951 

— Courts’ duty — No criminal offence 
disclosed on complaint — Proceedings 
should not be continued 9456 

.Evidence — Identification from 
voioe in pitch dark is not also sufficient 
to convict a person 925 

* Companion oases-Use of evidence 
mone case in the other is illegal 923a 

~Use of the first informatim report 
? s if it were substantive evidence is 
illegal ' 9234 

Evidence Expert evidence—Opin¬ 
ion recorded in a civil suit—Such opin¬ 
ion is not substantive evidenoe—Aconsed 
not having opportunity to cross-examine 
expert — It is doubtful whether suob 
opinion is admissible' at the oriminal 

' rial . ■, 921 

T^trPirst information report—Mara ab- 
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29) 


is no 
880c 
— Plea of 


seDce of accused's name therein 
proof of bis innocence 

-Ground for conviction 

guilty—The plea of guilty does not avail, 
when the offence in question has not been 
committed in the eye of the law 827c 
-Identification marks told to the wit¬ 
ness before identifying the aocused—Sub¬ 
sequent identification cannot be consi¬ 
dered 724a 

-First information * report not con¬ 
taining names of prosecution witnesses— 
Prosecution story does not necessarily 
become suspioious 657a 

-Prosecution need not prove motive 

for every crime 6576 

-Identification parade — Witness 

identifying accused in parade but denying 
it at trial—Identification is admissible in 

evidence 546a 

-Cross-cases—U9e in one oase of evi¬ 
dence in the other is illegal 380a 

-Warrant case — Accused reserving 

cross-examination — Subsequently case 
ordered to be treated as summons case— 
Order is unjustifiable and acoused has a 
right to cross-examine 294 

-Suspicion is no substitute for proof 

2726 

Evidence of witnesses for prosecution 
should not he reoorded piecemeal 152 

Failure to examine material witness 
by prosecution justifies adverse infer 
eoce^ . 125c 

Plaoing on the record mere oopies of 
the evidence of witnesses recorded during 
the course of a trial relating to another 
charge against the same acoused make the 


whole trial illegal 


34 


Evidence — Where the proseoution 
evidenoe is reliable, stands unrebutted 
and is overwhelming, oonvictions cannot 
be set aside • 17 /, 

Custom U 


, Succession Prostitute contracting 
marriage—Custom making her forfeit all 
rights in original family is opposed to 
public policy—Heirs of such prostitute, 
even if prostitutes, are not disqualified 
from inheriting her 5l6e 

Proprietors of a village by putting 
some articles in a portion of house not 
fallen cannot be deemed to have taken 
possession of the fallen house of non¬ 
proprietor 112a 

—(Punjab)— Among Jats of Ludhiana 
i^i8tnob a woman who remarries before 
the death of her son oannot sooceed to 
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Custom (Punjab) 


her sou's property inherited from his 
father 9S3a 

-Roversioners—There is no reversion 

to the collaterals of the donor so long as 
the defendants of the donee, whether in 
the male or female line, are existing 

9836 

-Custom previously established—In¬ 
stances showing continuity occurring 
after institution of suit relating to cus¬ 
tom—Instances are important and should 
he relied upon 966a 

-Member of agricultural tribe carry¬ 
ing on contract work in another town— 
Presumption of applicability is not re¬ 
butted 954(2)a 

-Power to will held established by 

custom though parties were Musalmaos 

940 

-Hindu law—Joint family — Son in 

Punjab is entitled to claim joint posses¬ 
sion with father 911 

-A gift of a portion of his estate by a 

Sayyad of the village Khai of Lyallpur 
District to his daughter in the presence 
of sons is valid 893a 

-Riwaj-i-am — Statement of special 

custom though unsupported by instances 
is prima facie proof of that custom — 
Onus of rebuttal is on the party disput¬ 
ing the correctness of the entry 8936 
-Arains of Sande Kalan — Sister ex¬ 
cludes uncle 870 

-Succession—Niazi Pathans of Isa* 

Khel, District Mianwali—Sonloss pro¬ 
prietor is succeeded by brothers of full 
blood to the exclusion of half-brother 

779a 

-Daughters of Kambohs are excluded 

■from succession even to urban self-ac¬ 
quired property 762a 

-Marriage between a Jat male and a 

Mazhabi female is valid 706a 

-Among Awans of Kardar (Jhelum 

District) daughters inherit self-acquired 
property in preference to collaterals 703 

-Debt incurred by an agriculturist 

as surety is not a necessity 702 

-Maintenance—Unmarried daughters 

are entitled to be maintained out of tbe 
estate of their father 695a 

-Succession—Daughters are entitled 

to inherit non*ancestral property in pre¬ 
ference to collaterals 6956 

-'Succession—Custom of reversioners 

excluding daughters among Brahmins of 
Bhilowal, Tahsil Pind Dadan Khan was 
•not proved 595 


Custom (Punjab) 

-Pre-emption — The custom of pre¬ 
emption exists in the town of Naraingarh 

571 

-Alienation — A sonless Awan of 

Jhelum District can sell ancestral pro¬ 
perty in the presence of his near col¬ 
laterals to a stranger 523 

-Gift of ancestral immovable property 

—Property reverts to donor and his heirs 
on failure of issue of the donee 516a 

-Gift — Rale of reverter does not 

apply to hibi-bil-iwaz — Devolution in 
such cases must be regulated by the law 
applicable to donee 5166 

*-Gift — Power of alienation and 

power of testation go together 4896 

-Sonless Ghakkar of Jhelum can will 

away ancestral property in favour of his 
daughter in presence of his brother 489c 
-Entries in Riwaj-i-am—Initial pre¬ 
sumption in favour of, should be made — 
Custom recorded opposed to rules goner- 
ally prevailing — Presumption beoomes 
weak — Custom recorded affecting ad¬ 
versely the right of females — Presump¬ 
tion becomes still weaker 482 

-An ala raalik has by custom no right 

of challenging an alienation by a sonless 
male adna malik 464a 

-Ala malik having right of reversion 

has a right to challenge an alienation 
made by the widow of an adna malik in 
order to protoot his interest 4646 

-Mahomedan Rajput of Garbshankar 

—Nearest reversioner can bring a decla¬ 
ratory suit 432a 

-Right of reversioners under custo¬ 
mary law is not taken away by S. 59, 
Punjab Tenancy Act 371c 

-Awan of Sbapur Distriot — Tamlik 

alienation—Donee gets full ownership 

369 

J -Succession — Amritsar District — 

Daughters succeed to the exclusion of 
agnates 305a 

-Dinga Sial of Jhang District—Gift 

by widow to predeceased son's daughter’s 
sons—Objection by collateral in 4th de¬ 
gree of the last male owner is not tenable 

291a 

-Succession—Dinga Sials of Jhang 

District — Son's daughter’s sons have 
superior claim to an agnate of a very re¬ 
mote degree 2916 

-Female inheriting landed property 

from male holds on life-tenure—Revisio- 
ners can contest alienation of even non- 
ance3tral property 290 
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-Succession — Ancestral property 

Land ceases to be ancestral if it come3 
into the hands of an owner otherwise than 
by descent or by reason merely of his con¬ 
nexion with the common ancestor 285a 

-Womeu’s right to succeed by custom 

acknowleJged—Riwaj-i-am to the con¬ 
trary—Onus on females is not so great 
as in case of males 280a 


Decree 

-Setting aside—Suit does not lie to 

set aside a decree on the ground of its be¬ 
ing wrong—Appeal is the remedy. 7666 

-Setting aside—Decree against minor 

—Guardian not vigilant of minor’s in¬ 
terest—Decree is not binding on the 
minor 674 

-Construction — Decree should be 

drafted in elastic form so as to make 


-Daughter entitled to succeed— Her 

predeceasing the father's widow does not 
deprive her daughter of succession 2806 

-Cbelas and Sials of village Chela— 

A sonless proprietor can alienate only for 
necessity 247 

—A person going to another district is 
governed by personal law of the old dis¬ 
trict 212a 

-Aroras of Jhang District are govern¬ 
ed by custom in the matter of the succes¬ 
sion of daughters to their father’s pro¬ 
perty 2126 

Aroras of Jhang District — Married 
daughters are excluded by near collaterals 
from succeeding to their father’s ances¬ 
tral and non-anoestral property 212d 
Mohyal Brahmins of village Karim- 
pur of Jhelum District are governed by 
agricultural oustom 151 

Succession— Bans— Daughter mar¬ 
ried to a collateral suoceeds in preference 
to collaterals 134(2) 

Gift to daughter—Property reverts 
only where daughter’s direct descendants 
have died out 117a 

Gift— Self-acquired property—Self- 
acquired property gifted to daughter 
never reverts to the collaterals of ' the 
donor (obiter) 1176 

~ Naru Rajputs of Hoshiarpur—Dau¬ 
ghter succeeding to her father dying— 
Her daughter succeeds in preference to 
■oollaterals in 6th degree 40a 

Exceptions to general rule can be 
proved 4 q & 

"77’ Aa , la<J ’ Eludes females where right 
of females to succeed is widely reeog- 

£ lzed . 40c 

. Alienation by widow—Next rever- 
■sioner minor Remote reversioner can 

* U0 D 6a 

Damages 

~~There is no preliminary deoree in 
Dg,! for dama g® B 8416 

Zr Preli “ inar y ^ eorea —There is no pre- 
lminary deoree in suits for damages 8416 


substantial justice to all parties to the 
litigation FB 572c 

-Setting aside — Mistake of trying 

Court—Decree connot be set aside by suit 

178(2) 

Deed 

-Construction— Award partitioning 

property between J and S —S to pay cer¬ 
tain amount to J and not entitled to 
alienate his share till such amount is 
paid—No charge is created on S’s share 
for the amount 440 

Defence of India Act (4 of 1915) 

S. 5 S. 360, Criminal P. C. applies 
to proceedings before Commissioners un¬ 
der the Defence of India Act 125b! 

Divorce Act (4 of 1869 amended 
1926) 

** -Parties resident in India but domi¬ 

ciled in England—Deoree for dissolution 
oannot be passed in India 557 

S 13 Petition for dissolution of 
marriage five years after knowledge of 
adultery of wife should be dismissed 

320(l) 

*~ S - The seotion does not forbid 
the Crown to prosecute and punish an 
alleged adulterer under S. 497, I. p. C 

when moved to do so by an injured bus- 
band cjq 

Divorce Jurisdiction Act (1926 

V Ch n 4o“ d C ° ° nial 16 & 17 Geo 

*7'~S. 3—Parties resident in India 
but domiciled in England — Deoree for 
dissolution oannot be passed in India 

E 557 

Easements Act (5 of 1882) 

'“Owner of land on lower level 
oannot prevent water flowing over his 
land m natural eourse from higher level 

_c „ n . 717(1) 

a. IS —Quasi easement — Property 
™ a T T Par ‘ition - Person holding 
ment fnT° p< ? Uion Presses ease 
portion ° WafcM thr0Ugh the 

497 
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Easements Act 

-S. 15 —Obstruction to light and air 

—Injunction can only bo granted when 
closure amounts to actionable nuisance - 
Deprivation of light and air must make 
the living uncomfortable 930a 

-S. 15—Light and air—Measure of, 

laid down—Closing of the only venti¬ 
lator of a room, though occupied by ser¬ 
vants was a held a nuisance 735 

-S. 27—Right of way—Claimant 

cannot claim more than that his right of 
easement should not be curtailed in any 
way 709a 

Evidence 

-Valiie of—Summary proceelings— 

Decision in, is no strong evidence of 
custom 9666 

-Court should lean in favour of ad¬ 
missibility 8216 

-Admissibility—Admissibility of evi¬ 
dence, as opposed to its relevancy can be 
objected at the tirsb hearing only 4286 

-Inculpatory facts must be shown to 

be incompatible with the innocerue of 
the accused in order to convict him cn 
circumstantial evidence 332(7 

-Ago—Medical evidence is not of 

much help in determining age. 250a 
Evidence Act (1 of 1872J 
-Ss. 11, 13 and 32 —Document con¬ 
taining recitals of boundaries of land in 
dispute—Executant not dead but not 
coming to give evidence—Document is 
not admissible 428a 

-S. 13 —Custom previously establi¬ 
shed — Instance showing continuity oc¬ 
curring after institution of suit relating 
to custom—Instances are important and 
should bo relied upon 966a 

* -Ss. 14 and 15—Evidence of col¬ 

lateral facts — Principles explained — 
Charge under S. 409, Penal Code, for em¬ 
bezzling specitic sums —Evidence of em¬ 
bezzling other sum3 is not admissible 

332c 

* -S. 15—Criminal misappropriation 

in 1925 —Evidence adduced of similar 
acts in common link done in 1924 — 
Evidence is admissible 830 a 

-S. 18—Admission regarding a ques¬ 
tion of succession based upon custom is 
not an admission on a pure question of 
law and is therefore biuding on a party 

7796 

-S. 18—Admission by one defendant 

in a suit is not evidence against the 
other 769a 

-S. 18—Admission—The admission, 


Evidence Act 

if gratuitous, can be withdrawn at any 
time and, therefore, such a confession, 
though agiinst the interest of the party 
making it, is of lititle value 7266 

-S. 21—Extra judicial confessions 

are not entitled to any weight—To base 
conviction on such a confession is not 
safe 8586 

-*S. 21—Confession—Whether or not 

a confession is admissible in evidence is 
a matter which is to be decided afoer a 
full consideration of the evidence and 
the particular circumstances of each case 

676 

-S. 21—Person in authority includes 

his agent 4766 

-S. 2 1—Conviction on retracted con¬ 
fession is not illegal but in the absence 
of corroboration in material particulars 
couviction is nob safe 329(2)6 • 

-S. 24—Admission under S. 339 (2), 

Criminal P. C., contemplates a full and 
true disclosure made upon the induce¬ 
ment or promise of a pardon and not a 
disclosure induced as a result of undue 
pressure—S. 24 does not exclude such 
statement 320(2)6 

--S. 2 4—Approver tried on the basis 

of bis statement — Statement retracted 
must bo corroborated by other evidence 

320(2R 

-S 26—Confession made by accused 

to Superintendent of Post Ollices to 
whom the accused was taken tempor¬ 
arily and was ag*in removed to police 
lock up is not admissible 282 

-S. 27—S. 27 qualities S. 24 as well 

as Ss. 25 and 26 476a 

-S. 27—Statement leading to dis¬ 
covery of fact, including connexion of 
that fact with crime, should be proved — 
Confessional part cannot be excluded 
Information should be proved in the 
precise words used —* Law ia India is 
wider than common law in England 

308 

-S. 30—Confession of co-accused 

during trial implicating the other ac¬ 
cused—Case a warrant cise and not a 
Sessions case—Co“accU9ed need not be 
forthwith convicted and taken o«t of 
the dock—Confession is admissible 8806 
-S. 30—Retracted coufession of co¬ 
accused is not sutlicient for conviction 

329(2)a 

-S. 32—Dooument containing reci¬ 
tals of boundaries of land in dispute 
Executant not dead but not coming to* 
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Evidence Act 

give evidence—Document is not admis - 


Bible 


428a 


•S. 32—pedigree containing recitals 

of ownership of land is admissible if 

such recitals are required by law to be 

entered 2146 

-S. 32 (8)—Mere hearsay evidence 

about the relationship of the parties is 
not admissible 824a 

-S. 33—Ejectment proceedings in 

revenue Court — Suit for possession 
Evidence in former is not admissible in 
latter 43e 

-S. 35—Correctness of entry on a 

oopy indicating the date on which it 
was completed challenged — Report of 
the copyist in an inquiry about its cor¬ 
rectness made departmentally is not 
relevant without the copyist being cited 
as a witness 643a 

-S. 35—Register not prepared by 

public servant, though kept in Deputy 
Commissioner’s record room is inadmis¬ 
sible 640 

- * 6 . 45—Expert evidence—Opinion 

reoorded in civil suit—Such opinion is 
is not substantive evidence in a criminal 
trial, accused not having opportunity 
to cross-examine expert—It is doubtful 
whether suoh opinion is admissible at 
the oriminal trial 921 

-S.45—Expert evidence on commis¬ 
sion loses muoh of its value 533 

Ss. 45 and 60—Reports of experts 
are not legal evidenoe unless they are 
examined in Court 427(1) 

. . Mere hearsay evidence about 

relationship of parties is not admissible 

•' c 824a 

54 Past good character does not 
lead to presumption of innocence but to 
prove guilt of such a man evidence 
against him must be of an unimpeach¬ 
able oharaoter 647<f 

, It is unfair to take judicial 

D0 ^°Q of thefts on railways 837 d 
y. 68—Transfer of Property Aot 
not in force in the Punjab—Bahi entry 
need not be attested—8. 68 therefore 
does not apply 148 ^ 

— 6. 74—Pedigree containing recitals 
of ownership of land is- admissible if 
suoh recitals are required by law to be 

entered _ 2146 

3.31 OraLevidence is admissible 
in proof of conditions contained in docu¬ 
ment when it is in possession of opposite 
1928 Indexes (Lah.)—5 & 6 


Evidence Act 

party and he denies the existence of the 
conditions 2366 

-S. 92—Subsequent oral agreement 

modifying terms of a written contract 
cannot be proved by oral evidence 873 

£-S. 101—Onus immaterial—Rule 

that where parties have led evidence on 
particular issue, wrong allocation of bur¬ 
den of proof does not entitle the party 
on whom burden i9 subsequently placed 
to claim remand, i9 not inflexible 7636 

-S. 101—Onus immaterial— "Where 

the parties have produced all their avai¬ 
lable evidence, the dispute on the point 
of onus is mainly of an academic nature 

432k 

-S. 101—It i3 for the party who 

seeks to oust the jurisdiction of the 
ordinary civil Courts to establish his 
contention FB 121k 

-S. 101 —Suit for possession—Defen¬ 
dant alleged to have dispossessed plaintiff 
two years prior to suit—Plaintiff must 
prove his possession within 12 years 32® 

-S. 105—Interpretation of Statutes 

—Exceptions—In order to bring a case 
within the exception, strict compliance 
with its terms is necessary—It is one of 
the established canons of interpretation 
that exceptions are to be taken most 
strongly against the party for whose be¬ 
nefit they are introduced 162k 

S. 114—Common ancestor appear¬ 
ing in pedigree table—His sons in joint 
possession in equal shares—Presump¬ 
tion is that common anoestor held the 
property 964a 

-S. 114—Burden of proof that for¬ 
malities required by law were not com¬ 
plied with at the time of giving formal 
possession is on the defendant and not on 
the plaintiff—Presumption of those hav¬ 
ing been observed being in latter’s fav 

a A , 910® 

3. 114—Account books not produced 
—Adverse inference should be drawn 

397$ 

—S. U4—A person going to another 
distriot is governed by personal law of 
the old distriot 212a 

“S.114 Puilure to .examine mate¬ 
rial witness by prosecution justifies 
adverse inference loe- 

— S ’ 1 J 4 » HI. (a)— Long lapse of time 
between theft. and discovery of stolen 
property-Onus to prove innooent pos¬ 
session is not on the aoouBed 687 
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Evidence Act 

-S 114, Ill. (b) —Conduct of the 

accused can be used for corroboration of 
approver 681a 

-S 114. Ill (e)—Poiut raised in the 

grounds of appeal—No mention made 
in the judg nent— Court is presumed to 
have noted properly 94 

-S. 115—Plaintiff allowed to amend 

plaint on payment of co9ts — Defendant 
accepting payment cannot challenge the 
order in appeal 813(2) 

-S. 115—Estoppel—There canaot be 

any estoppel on a point of law going to 
the jurisdiction of the Court 8026 

-S. 115—Party giving a particular 

form to a document for avoiding stamp 
duty cannot take aid of the principle 
that deeds and oontract9 of the people of 
India ought to be liberally oonstrued 

678 

- -S. 115—Mortgagor not raising issue 

of limitation as to personal remedy at 
the hearing cannot raise it after sale 
when the proceeds are found insufficient 
and mortgagee applies under Civil P. C.. 

0. 34, R. 6 6536 

**- S. 115— Minor representing to 

be major and thus entering into contract 
—He can plead minority in avoidance of 
the contract : 1 Lah. 389 and 60 I. C. 
267, Overruled FB 609a, 

-S 115—‘ Person’’ includes minor 

609rZ 

-S. 115—Statute cannot be circum¬ 
vented by estoppel FB 6096 

- S 115—English law is not differ¬ 
ent 609,2 

-S. 115—Claim against two railways 

for loss of goods— Notice under S. 77, 
Railways Aot, given to one of the two 
railway companies and forwarded by it 
to the other—Latter company making 
enquiries and repudiating its liability— 
Absence of notice cannot be pleaded by 
the latter railway oompany 438 

-S. 115—Attestation does not am¬ 
ount to estoppel 432c 

-S. 115— Reversioners challenging 

alienation by widow during life—Reversi¬ 
oners cultivating land under alienee and 
paying rent to him, taking contribution 
from him for improvements and keeping 
silent when he paid a mortgagee of last 
male-holder—These do not amount to 
admission of alienee’s title 66 

-S. 118 —Child as a witness—Court 

should first test his intellectual capacity 
by putting some simple questions—Brief 


Evidence Act 

proceeding should be recorded to that 
effect— Cnild if found unable to per¬ 
ceive a particular incident for proof of 
which ho is summoned should not be 
examined as a witness 903 

-S 133—Sec Evidence Act, S. 114 

-S 133—Accomplice is the person 

who joins his associates with the inten¬ 
tion of taking part in the crime even 
though he later on dissociates and in¬ 
forms police—Informer is the person 
who joins his associates for purpose of 
carrying information to police 6476 

* - S. 133—“Accomplice’’, meaning of 

—Distinction between accomplice and 
and informer explained 193a 

- Ss. 133 and 114, Ill. (b)— Appro¬ 
ver's evidence must be corroborated also 
as to the identity of accused 30a 

-S. 133—Standard of corroboration 

—It is very difficult to vary the stan¬ 
dard of corroborative proof required in 
the case of various approvers—Tender 
age is no ground for applying lenient 
standard 306 

-S. 145— First information report 

cannot lie used to contradict other per¬ 
sons , 913a 

-S. 145—Police diary—Only its con¬ 
tents and not what the police officer 
stated that witness said or did not say, 
can be used to contradict a witness 

5076 

-S. 145—Statement to police under 

Criminal P. C., S. 162 can be used only 
for contradicting a witness 17c 

-S. 157—First information report 

cannot be used to contradict other per¬ 
sons 913a 

-S. 157—To bring a statement under 

S. 157 prosecution must establish by 
clear and unequivocal evidence the pro¬ 
ximity of time between the taking place 
of the fact and the making of the state¬ 
ment 647c 

Execution 

-Stay of —See Civil P. C., 0. 41, R. 5 

-Decree binding—Execution Court 

ean decide whether Court passing decree 
had jurisdiction 829 

-Suit for declaring execution proceed¬ 
ings null and void doe3 not lie until the 
decree itself is set aside 766a 

Explosive Substances Act (6 of 
1908) 

-S. 4—Article found ia a house not 

in exclusive possession cf any one mem- 
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Explosive Substances Act 

bar—Possession of tho article is presu¬ 
me-] to bs with the head of the family 

272 a 

■S. 4—A person no* 1 knowing exis¬ 


tence of explosives cannot be said to pos¬ 
sess them maliciously 272 d 

F 

Factories Act (12 of 1911) 

-S. 2 (2) — “Employed" — Persons 

merely employe] for selling manufac¬ 
ture] articles are not “employed” 785 
-S. 2 (3) (a) - Word “factory" ex¬ 
plained 78a 

Finding of fact or law 

- See Civil P. C., S. 100 

Forest Act (7 of 1878) 

*-8. 41 —Confiscation made in order 

to tost the wrong interpretation of the 
words "timber" and “forest ‘produce” in 
S. 41 put by the High Court was held 
necessary though vexatious 80a 

*——S. 41 —Words "timber" and “for¬ 
est produce" io S. 41 are used in widest 
sense 805 

G 

Guardians and Wards Act (8 of 
.1890) 

-High Court can order stay of pro¬ 
ceedings under Guardians and Wards Act 

912 

“~S. 7 — Proooedings should not be 
summary and Court should not apnoint a 
person as guardian who does not’ live 
within its jurisdiction—Personal law of 
the minor should also be considered? 16a 

Ss. 7 and 8—A person who has not 
applied cannot be appointed a guardian 

c « . 4565 

5. 9 Applicant must be within 

• Court’s jurisdiction 7165 

S. 13—Procedure is not intended to 
be summary 108 

S. 17— Considerations — Widow of 
the deoeased young and inexperienced- 
ill-treatment aocordad by her to minor 
step-children—Lack of managing capacity 
in her—Cousin of deceased on amicable 
terms with deceased and pat in manage¬ 
ment of property, during his lifetime— 
The cousin of the deceased is the proper 
■ guardian 941 

25—A natural and legal gnardian 
cannot transfer guardianship and if 
transferred can revoke it unless debarred 
% his conduct which must be for minor's 
"welfare 806 

no power to 
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Guardians and Wards Act 

fritter away the minor’s property in his 
charge ' 90 

-Ss. 34 and 41—Death of ward puts 

an end to guardianship—Summary juris¬ 
diction of Court can be invoked for re¬ 
covery of money belonging to deceased 
ward from the guardian 495a 

-S. 45 (1) (b)—Guardian submitting 

application at the instance of minor’s 
mother for investing minors’ money in a 
way different from that ordered by the 
Court—Court’s order fining guardian is 
illegal as the case does not come under 

S. 45 (1) (b) 538 

* --S. 47—Appeal under—Limitation 

Act, Art. 156 applies 448a 

H 

Highway 

--Blind alley — Court may presume 

that the ownership vests in the owners 
of the adjacent houses — That presump¬ 
tion is an inference of fact 7095 

Hindu Law 

Adoption — Adopted son loses all 
rights in natural family including right 
to inherit natural relations 9 e 

* -Alienation — Alienee knowing ali¬ 

enor to be spendthrift—Alienee is bound 
to see that the money 13 utilized for the 
purpose for which it is borrowed 526 
-Alienation by widow — Suit for de¬ 
claration by reversioner—Remote rever¬ 
sioner is not entitled to sue unless near¬ 
est reversioner refuses to sue or has pre¬ 
cluded himself from suing 267 

-Alienation by widow—An alienation 

made by one of the co-widow 3 has no 
legal effect after her death 242a 

Alienation—Daughter can maintain 
a declaratory suit regarding an alienation 
effected by her step-mother 2426 

-Alienation by a female holding cus¬ 
tomary life-interest — Suit by the rever¬ 
sioner to set aside the sale—Reversioner 
need not prove that the land was anoes- 
tral All he should prove is that he is 
next heir 2216 

-—-Alienation by father of joint ances¬ 
tral property not for necessity or pay¬ 
ment of antecedent debts-Decree setting 
aside alienation should not be subject to 
condition that the consideration money 
paid by the vendee should be refunded to 

J 111 

^—Alienation by-limited owner—Per¬ 
son in possession haying no right to’ohal- 
.lenge oanuot defend his possession against 

alienee- u .. .. ^ 
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Hindu Law 

-Aroras — Marriage with maternal 

aunt by chadar andazi ceremony is in¬ 
valid 165 

-Benami—Purchase by father in son’s 

name should be presumed to be benami— 
Source for the acquisition is the criterion 

397/ 

-Joint family—Son in Punjab is enti¬ 
tled to claim joint possession with father 

911 

-Joint family—Father—Money decree 

against father is binding on son unless 
debt is immoral or illegal 815 

*-Joint family — Father joint with 

minor son—Father major at the time ad¬ 
verse possession begau against him—Time 
runs even against minor son 484/ 

-Joint family-'-Alienation to purchase 

another property—Necessity not proved 
—Sale is not binding on the son 437 

-Joint family—Nucleus very small— 

Presumption of joint family property 
does not arise 397a 

-Joint family — Self-acquisitions — 

There is no presumption that the mem¬ 
bers of a joint Hindu family possess their 
self-acquisitions as joint coparcenary 
property 3976 

-Joint family — Self-acquisitions — 

Gains of science—Person asserting it to 
be not partible must prove that education 
was acquired without detriment to family 
property 397c 

-Joint family — Compromise by a 

Hindu father as manager in good faith is 
binding on infant sons 235 

-Joint family — Presumption is that 

every Hindu family is joint—Onus is on 
the person alleging to prove that it is 
otherwise—Purohase of property in the 
name of one or other member of family is 
immaterial 224a 

-Joint family property — Property 

earned by members of family working 
jointly is joint family property eveu if 
there is no nucleus of ancestral property 

2246 

-Joint family — Alienation by the 

manager—Vendee is justified in insist¬ 
ing on other adult members to be parties 
to the contract 1546 

-Joint family—There is no presump¬ 
tion that a debt when contracted is con¬ 
tracted for the benefit of the family 103 
-Joint family—Alienation by manag¬ 
ing ooparcener or father—Conditions for 
valid transfer explained—Subsequent 
immoral oharaoter of father does not 


Hindu Law 

affect debt contracted for paying antece¬ 
dent debt 101! 

-Joint family—Antecedent debts of 

father—To prove immorality of debts 
direct connexion between the debt and 
immorality must be established 83a: 

*-Joint family—Sale of joint family 

property by father for necessity challeng¬ 
ed by son—Vendee not aware of father’s- 
immoral character and acting in good 
faith—Vendee is not bound to prove bow 
surplus proceeds, not required for neces¬ 
sity, were applied 836- 

-Joint family—Pro-note by manager 

in his sole name — Debt borrowed for 
family business—All members are bound 

81 

-Maintenance—Husband willing to 

keep wife in his house but wife refusing 
—She is not entitled to separate main¬ 
tenance 502- 

-Marriage—Wife cannot be compelled 

by Court to go to her husband 9026 

-Marriage inter se between different 

sub-divisions of Sudra caste are valid 

7066 

-Partition—One member separating 

with his share by deed reciting shares of 
others with option to live together or 
separate—Remaining members though 
living together are separate in the eye of 
the law 122a> 

-Partition—Reunion — According to 

the Mitakshara school, a member of a 
joint Hindu family, once separated, can 
reunite with his father, brother or pater¬ 
nal uncle, but not with any other rela¬ 
tion 1226- 

-Reversioner — Suit for declaration 

that certain decrees shall not affect his 
reversionary interest—Decree enures for 
all reversioners although it is obtained 
ex-parte 545a' 

-Reversion—An ex-parte decree ob¬ 
tained without contest against reversioner 
is binding upon an alieneo from tbe re¬ 
versioner 5456 

-Stridhan passing to daughter as 

heir—Daughter takes limited estate 96 

-Stridhan property reverting after 

extinction of a limited estate does not 
become limited estate itself 9c - 

-Stridhan—Succession — Daughter’s- 

son is a preferential heir to stridhan as 
compared to a son 9 d' 

-Succession — Bandhus — Mitak¬ 
shara School of Hindu law prevailing im 
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Hindu Law 

•the Punjab — Father’s sister is not a 

band ha or an heir 9 5 b 

-Succession—Coparcenery of father 

and son—Father cannot exclude son from 
survivorship by will 

•sjc-Temple—Temple is not a juridical 

person 375o 

—-Widow—Debts—Interest entered in 
bond—Admission by widow is valid 962c 

-Widow—Debts—Husband’s property 

can be charged with debts left by him 

962d 

-Widow—Alienation such as a pru¬ 
dent owner would make in order to bene- 
-fit the estate—Bona fide lender is not 
affected by the precedent mismanage¬ 
ment of the estate when he is not a party 
to it 875 a 

-Widow—Sale to pay sum due on a 

•mortgage—Vendee’s failure to prove the 
fact that he made inquiries as to the 
-genuineness or good faith of the transac- 
-tion—Omission is the strongest indica¬ 
tion of the absence of good faith on his 
T>art 8756 

-Widow—Necessity—Pilgrimages to 

places like Benares, Muthra, Bindraban 
eto., do not constitute a valid necessity 
■for alienation 875 c 

-Widow—Balance from inoome after 

paying interest payable on previous mort¬ 
gage of property sufficient for her main¬ 
tenance—Sale of property is not for 
necessity 875d 

Widow having only one daughter, 
inheriting property worth Rs. 8,000— 
Gift of property worth Rs. 2,000 to son* 
dn-law at the time of marriage is valid 

58 

* Wills Bequest of ancestral pro¬ 

perty not being illegal or against publio 
Policy is not void ab initio but only 
voidable 9676 

Income-Tax 

* Second inoome tax cannot be im¬ 

posed without sanotion of the Governor- 
general 53 j 

income-tax Act (11 of 1922) 

—?*■ 22 (4) and 23 (3)-Retura 
-submitted—Notices under Ss. 22 (4) and 
.23 complied with—Summary assessment 
should not be enforced for subsequent 
•default by issuing notice under S. 22(4) 

219a 

.. S*» 22 (4) and 23 (3)—Scope—No 
notice can be issued under S. 22 (4) when 
<mqrnry under S. 23 (3) has started 2196 


Income-tax Act 

- S. 23 (4)—Whether a blank return 

is a return or not is a question of law 

944 

- S. 23 (4)—Return made by signing 

of a prescribed form with all various 
columns left blank and the word “blank” 
written against the item of total, is 
no return under S. 23 (4) 729 

- S. 30—Proviso—Assessee held to be 

a resident of British India and assessed 
under S. 23 (4)—Appeal on the ground 
that he was not a resident of British 
India dismissed as not tenable under 
S. 23 (4)—Commissioner declining to 
make reference—Commissioner was di¬ 
rected to refer the question of law whe¬ 
ther proviso to S. 30 bars appeal or not 

864 

- S. 66— Application for reference re¬ 
jected—Notice subsequently erroneously 
issued under S. 29 instead of under S. 45 
—Fresh application for reference to re¬ 
agitate previous unsuccessful points was 
not entertained 701 

- S. 66 (3) —Whether a blank return 

is a return or not within S. 23 (4) is a 
question of law 944 

Injunction 

-See (1) Specific Relief Act S. 52 

(2) Specific Relief Act S. 54 

Interest 

-Post diem—No express stipulation 

to pay interest after the period fixed for 
redemption—Same rate should be pre¬ 
sumed to continue after the period fixed 

. 3426 

Interpretation of Statutes 

* -Right to appeal is a vested right— 

Statute abolishing it must do it express¬ 
ly or by necessary implication 

FB 6276 

* -Vested rights must be respected 

FB 627c 

* Some sections only retrospective— 
Particular section must be examined 

FB 627 d 

-Retrospective effeot—A statute is 

not to be construed so as to have a 
greater retrospective effeot than its lan¬ 
guage renders necessary FB 627c 

* Language admitting two construc¬ 

tions—One leading to absurdity should 
not be aooepted FB 609c 

* -General and particular intention 

—Latter prevails whether contained in 
same or different statutes 609e 

Harmonious oonstruotion should be 
accepted 609/ 
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Interpretation of Statutes 

-Same word should be given the same 

meaning 609(7 

Statute cannot be circumvented by 
estoppel 609/'i 

-Power given by legislature causing 

injury to an individual—Mode of redress 
also specified in the statute—Civil suit 
is barred 5625 

-Words—Words in a statute should 

be taken to have been used in their ordi¬ 
nary sense 4955 

* -Enactment positive — Previous 

Indian law or English la\f on the sub¬ 
ject should not be referred FB 361c 

-Court cannot supply omission in 

an Act 337c 

-Debates in Council cannot be re¬ 
ferred to 337/ 

-Word defined in an Act must be 

deemed to be used in the Act only in that 
sense 325 d 

-Construction leading to anomaly 

should be accepted only if no other con¬ 
struction is possible 325c 

-Fiscal enactment is to be construed 

in favour of a subject 219c 

-Exceptions —Evidence Act, S. 105— 

In order to bring a case 'within the ex¬ 
ception, strict compliance with its terms 
is necessary—It is one of the established 
canons of interpretation that exceptions 
are to be taken most strongly against the 
party for whose benefit they are intro¬ 
duced 1625 

* -Language doubtful—Court should 

lean against ouster of jurisdiction of or¬ 
dinary-tribunals FB. 121(7 

* -Statement of objects and reasons 

should not be looked to 355 

-Preamble and statute ‘not co-exten- 

sive—Enactment clear and unequivocal 
—Enactment overrides preamble 35c 

Judicial Officer 

* -Magistrate should not invoke inter¬ 

vention of his superior officers when dis¬ 
charging judicial duties 125(7 

-Duty of—The practice of holding 

private consultations by Magistrate with 
the prosecuting agency before commenc¬ 
ing the hearing of the case is highly im¬ 
proper 125/t 

**-Magistrate should not allow his 

executive zeal to outrun judicial discre¬ 
tion 1257 

**-Officer called npon to decide a 

matter, must decide it himself and 
should not consult other officers la 
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Jurisdiction 

-^hamilat land—A suit by landlords' 

for the partition of sbanailat land of a 
village is cognizable by a civil Court 

1505 

-It is for the party who seeks to oust 

the jurisdiction of the ordinary civil 
Courts to establish his contention 

FB 1215 

* -Civil Court—Tax illegally imposed 

—Civil Court can grant relief 53c 

L 

Land Acquisition Act (1 of 1894) 

-S. 23 — Hypothetical building 

schemes—Probable investment arid re¬ 
turn must be estimated through a sur¬ 
veyor 2635 

* -S. 23—Frontage—A frontage of 

100 ft. depth should be allowed 263c 

* -(Amended 1921) S. 26—Copy 

of land acquisition award must be tiled, 
with appeal—Filing can be allowed even 
at a time of hearing and time extended 
in proper cases 263a 

-S 27 (2)—Collector was ordered to 

pay claimant's costs though claim was 
extravagant 263/ 

* - S. 28—Amount enhanced by Dis¬ 

trict Judge—Claimant is entitled to in¬ 
terest on difference 263c 

Landlord and Tenant 

- See also T. P. Act, S. Ill 

-Rights in the shasnilat'not accesssary 

to the land—Rights do not pass to the 
alienee 922 

-Permanent tenancy—Test to deter¬ 
mine permanancy laid down 7205 

-Malguzars were held to have no 

proprietary right in the muati laud 6905 

-Land leased for building purposes— 

Permanency of tenure cannot be assumed 
in the absence of a clear contract 5545 

-Standard of damages for holding 

ever—Double the rent may be fitting 
standard—Circumstances o! tenancy and 
sufficiency of notice should be considered 

554c 

-Abandonment depends upon the in¬ 
tention of the party concerned 455a 

-A non-proprietor is not ordinarily’ 

entitled to sell a bouse bnilt and occu¬ 
pied by him but a lease of the house is 
not prohibited—Lease by a non-proprie¬ 
tor does not amount to an assertion of 
title adverse to the proprietors 4555 

-Encroachment upon adjoining land 

by tenant during continuance of tenancy 
—Presumption is that the land so en¬ 
croached upon forms part of the holding. 
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Landlord and Tenant 

and on termination of tenancy the tenant 
must render it up to the landlord 351 

-Lease providing for a notice to quit 

to be of a certain period Period of notice 
need not expire with the eud of tenancy 

month _ 348 

Legal Practitioner 
-Vakalatnama giving power to com¬ 
promise—Pleader need not have instruc¬ 
tions from the party to compromise 642 

% -Court has no power to cut short 

counsel’s arguments unless they are ir¬ 
relevant or involve repetition 319 

-Members of the English Bar should 

not file an affidavit in a case in which 
they appear 276a 

Legal Practitioners Act (18 of 1879) 

* -S. 13— (Agha Haidar, J.) Pleader 

engaged in death appeal if unable to at¬ 
tend Court personally should spend whole 
fee received by him in procuring his 
substitute—( Fforde , J.) His absence can 
be excused on the ground of physical in¬ 
ability only 448 

- S. 13(a)— Pleader drafting complaint 

for complainant in one case and acting 
for accused in a different case instituted 
by same complainant—No offence is com¬ 
mitted 65 

Letters Patent (Lahore) 

-Cl. 10—Order restricting the pas¬ 
sing of a final decree is a judgment ’904a 
Limitation Act (9 of 1908) 

“—S. 3—Revision lies under Provincial 
Small Cause Court Act S. 25 from an 
order wrongly dismissing a suit as time 
barred 274c 

“ S. 5 Application for review on 
reasonable ground is a sufficient cause 

964a 

“ S. 5—Value for Court-fee incorrectly 
giveo in oopy of judgment—Appellant 
consequently failing to pay proper Court- 
fee in time—Extension of time should be 
granted 7375 

S. 5—Delay of one day in filing ap¬ 
peal owing to the mistake of pleader’s 
clerk was oondoned 6436 

S. 5—Mistake of counsel’s clerk is 
pot sufficient ground for extension of 

S“» - , „ 488c 

. *>—Copy of land acquisition 

award must be filed with appeal—Piling 
pan be allowed even at the time of hear- 
ing and time extended in proper oases 

* c e A 263a 

5 Alteration of law proved to 

be knpwn to party—'Time cannot be ex- 


Limitation Act 

tended on the ground that effeot of law 
was not fullv appreciated ^lba 

-S. 5 —Misconstruing law is not 

oient cause 2166 ( 

-S. 6 —Medical evidence is not ot 

much help in determining age 250a 

-S. 7 —Hindu law — Joint family— 

Father joint with the minor son—Father 
major an the time adverse possession be¬ 
gan against him—Time runs even against 
minor son 484/ 

-S. 12—Judgment passed on review 

not giving all facts of the case and modi¬ 
fying a portion of first judgment The 
two judgments are really one—Appellant 
must file copies of both and is entitled to 
deinct time spent in obtaining copies 
also of first judgment 755a 

*-S. 12—Time expiring during vaca¬ 

tion—Copy applied for during vacation 
but after limitation—Appeal filed tho 
next day of obtaining the copy—Appeal 
was held to be in time 655a. 

-S. 12—Copying agent is not an agent 

of the Court—Time spent by the copying 
agent is not allowed to the appellant 16 

-S. 14—Application for revipw on 

reasonable ground is a sufficient oause 

964a 

-S. 14—Good faith—Presentation of 

appeal to a wrong Court—The Court 
taking time in deciding that appeal did 
not lie to that Court—S. 14 applies 136 
-S. 15 (2)—Suit against several de¬ 
fendants—Plaintiff entitled to deduct 
time against one defendant—He is enti¬ 
tled to deduct the period against all de¬ 
fendants 349a 

-S. 20—Endorsement regarding part 

payment of debt must be by the person 
making payment 157 (1) 

~““S. 22—Necessary party added after 
limitation—Entire suit must be dis¬ 
missed 336 

-Art. 10—Pre-emption suit—Actual 

possession of property sold given to ven¬ 
dee—Art. 10 applies and limitation starts 
from date of possession 705 

Art. 32 Art. 32 does not apply 
where the person proceeded against has 
no other right than a right in common 
with the general publio to pass over the 
land _ 794 

'Arts. 32 and 120 —Suit for re¬ 
moving enoroaohment on a publio road is 
governed by Art. 120 and not Art. 82 

792 (1) 
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Limitation Act 

- Art. 44—Alienation by natural 

guardian of'minor's property not for neces¬ 
sity—Suit to set aside is governed bv 
Art. 44 115 

- Arts. 62 and 89—Suit by cosharer 

to recover his share of rent realized by 
other cosharers—Art 89 applies and not 
Art. 62 688 

- Art. 64 — Partnership accounts 

stated—Defendant admitting in writing 
in plaintiffs' book a debit balance—Suit 
to recover the balance is governed by Art. 
64 and not by Art. 106 -——’459 

- Arts. 64 and 85 —Scope—Even- in 

a suit by commission agent, where the 
aocounts were stated and balance struck. 
Art. 64 applies and not Art. 85 51 (2)a 

- Art. 83 —Limitation in a suit 

brought by a commission agent to recover 
amount due from his client (i. e. the 
principal) operates from the date of the 
payment on behalf of the principal 4246 
- Art. 85—Even in a suit by a com¬ 
mission agent where the accounts were 
stated and balance struck, Art. 64 applies 
and not Art. 85 51 (2 )a 

- Art. 89 —Termination of agency— 

Last transaction in 1918—Accounts not 
rendered—Suit for accounts brought in 
1924—Suit is out of time 833 

- Art. 89 —Suit by a cosharer for re¬ 
covery of his share of rent realized by 
other cosharers—Art. 89 and not Art. 62 
applies 688 

- Art. 106 —‘Partnership accounts 

stated—Defendant admitting in writing 
in plaintiff’s book a debit balance—Suit 
to recover the balance is governed by Art. 
64 and not by Art. 106 459 

- Art. Ill—Suit to recover amount 

due under a compromise in a suit for 
partition—Article applicable is 120 and 
not Art. Ill 6626 

- Art 115 —Suit to recover damages 

caused by breach of contract—Art. 115 

applies 442 

- Arts. 120 and 32 —Suit for re¬ 
moving enoroachment on a public road 
is governed by Art. 120 and not Art. 32 

792(1) 

- -Art. 120 —Suit to recover amount 

due under a compromise in a suit for 
partition—Article applicable is 120 and 
not 111 6226 

- Art. 120 —Plaintiff in possession 

need not bring a suit on first denial of 
his title—He must take proceedings 


Limitation Act 

within six years from the time when his 
rights are being actually jeopardized 

. 516* 

* - Art. 120—Daughter s sons are not 

immediate reversioners of their grand¬ 
mother—Their suit; for declaration is 
governed by Art. 120 242c 

- Art. 125—Widow of person having 

both mortgagor's and mortgagee’s rights 
allowing herself to be redeemed by non¬ 
reversioners — Transaction amounts to 
alienation within Art. 125 932 

- Art. .142—Plaintiff alleging lending 

of house—Defendant denying the same— 
Plaintiff ’s inability to prove it—Plaintiff 
must prove posssssion within 12 years 

896a 

- Art. 142—Suit for possession al¬ 
leging possession and dispossession by the 
defendant—Plaintiff must prove his 
possession within 12 years 704a 

- Art. 142—Suit for possession— 

Proof of possession within 12 years and 
dispossession by defendant is sufficient— 
Actual date of dispossession need not be 
proved 98(2) 

- Art. 142—Suit for possession—De¬ 
fendant alleged to have dispossessed 
plaintiff two years prior to suit—Plaintiff 
must prove possession within 12 years 

32a 

- Art. 144—Formal possession of 

property in previous suit duly given— 
Fresh denial of his title to that property 
gives him a fresh oause of action to es¬ 
tablish such right 910c 

- Art. 144—Assertion of exclusive 

right by one oosharer against the other 
—Art. 144 applies 499c 

- Art. 144—Overt act by trespasser 

—Admission by him of plaintiff's title— 
Admission oancels overt aot 317(1) 

* - Art. 156—Guardians and Wards 

Act S. 47—Appeal under—Art. 156 ap¬ 
plies 488a 

-Art. 182—Execution of a decree— 

Mere filing of receipts by a deoree 
holder for costs on acoount of main¬ 
tenance of judgment-debtor in jail, does 
not amount to a step-in-aid 443 

* - Art. 182 (5)—Step-in-aid—Ap¬ 

plication to take step need not be made 
during pendency of application by same 
decree-holder 7b 

M. 

Mahomedan Law 

-Legitimacy—Acknowledgment raises 

only a presumption of marriaga 432i 
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Mahomedan Law 

^ Marriage—Person renouncing Is¬ 
lam and converting into Christianity 
—Marriage under Mahomedan law is 
dissolved—Suit for restitution of con¬ 
jugal rights—Motive of conversion whe¬ 
ther genuine or a device to have the 
marriage dissolved is immaterial 954(1) 
-Minor—Alienation by de facto guar¬ 
dian is void 2506 

-Succession—Prostitute contracting 

marriage—Custom making her’forfeit all 
rights in the original family is opposed 
-to publio policy—Heirs of such prosti¬ 
tute, even if prostitutes, are not disquali¬ 
fied from inheriting her 516c 

-Succession — Son’s daughter’s son 

•suoceeds as distant kindred in preference 
to persons having undefined relationship 

291c 

-Wakf—Sajjadanashin must allow a 

■devotee, entrance to the shrine at rea¬ 
sonable hours 778 

-Will—Power to Will was held es¬ 
tablished by custom 940 

Minor 

-Eefund— See Specific Relief Act 

S. 41 

-Refund of benefit— See CONTRACT 

Act S. 64 

Decree against—Guardian not vigi¬ 
lant of minor’s interests—Decree is not 
binding on the minor 674 

Mortgage 

Redemption— See T. P. Act S. 60 
Condition to pay compound interest 
•on failure to pay interest at the end of 
-each year is not unlawful 601c 

^Negotiable 'Instruments Act (26 of 

loolj 

”“S. 80— Pro-note aileat as to interest 
Interest is claimable from date of 
note 665 

■N- W. F. Province Government Ten¬ 
ant Act (3 of 1893) 

"-Transfer of abadkari right in land 
—Subsequent sanction of Financial Com¬ 
missioner—Transfer is not bad 967c 

Partnership 

“-- ■Pro-note signed by one partner alone 
mut headed by the partnership name— 
Sorm of document showing liability of 
that partner—Others partner was held 
not liable 722a 

Summons served on authorized agent 
°f partners is individual service on part¬ 
ners .and the deoree so obtained can be 


Partnership 

executed against the partners person 


ally 


528a 


-Suit by a person against firm on foot 

of a transaction by one member—Plain¬ 
tiff must prove that the member was 
acting as authorized agent 105(2) 

Party-wall 

-Raised portion of a joint wall must 

be considered to be a party wall 598 
Penal Code (45 of 1860) 

- S. 27—Article found in a house not 

in exclusive possession of any one mem¬ 
ber—Possession of the article is pre¬ 
sumed to be with the head of the family 

272a 

- S. 27—Possession — English law 

and Indian law distinguished—Indian 
law does not recognize distinction bet¬ 
ween possession and custody—Possession 
to be punishable must be possession with 
knowledge 272c 

- S. 75—Mode of proving previous 

oonviction indicated 107 

- S. 84—Mere want of motive for the 

crime is not sufficient to base an infer¬ 
ence of unsoundness of mind—Onus is 
on the aooused to prove that he was in- 
oapable of knowing the nature of his aot 

796a 

S. 99—Right of private defenoe—A 
person on whom lathi blows were being 
showered is justified in striking the as¬ 
saulter with a spear and he does not ex¬ 
ceed his right of self-defence 900 

S. 105—Right of private defenoe— 
Trespass by oattle—'Cattle can be ohased 
even outside the fields trespassed 692 
8 *. 116 and 161—Abetment of 
bribing Head Constable of Police—First 
and not seoond part of S. 116 applies 840 
S. 147 K assaulted by B —Men 
running to resoue K and a fraoas ensuing 
B killed—Conviction under S. 147 is not 
sustainable—Reasons explained 277 
~ 160—Seotion postulates commis¬ 

sion of definite assault or breaoh of peace 

_. lftl Au 813(1) 

a. lbi Abetment of bribing Head 
Constable of Police First and not seoond 
part of S. 116 applies 840 

*S. 186 Report of a prooess-server 
that he was beaten by A in execution of 
warrant of attachment—Civil Court re¬ 
porting matter to police and A ohallaned 
under Ss. 832 and 394 —Magistrate con- 

° n ^ 0r 8-186—Conviction under 
a. lob is bad as neither report nor police 
ohallan constitutes a oomplaint 827a 
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Penal Code 

-S. 186— Obstruction ” implies the 

use of criminal force—Mere threatening 
language is not sufficient 8276 

-S. 191—Statement must be inten¬ 
tionally false 125 c. 

* - S. 191—Deposition not read out to 

witness cannot be used against him on a 
charge of perjury 125e 

-S. 191—Two depositions contradic¬ 
tory—They must be wholly irreconcil¬ 
able to prove perjury 125/ 

-S. 201—Trial of a person for princi¬ 
pal offence of which be wrs acquitted is 
no bar to his conviction under S. 201 906 
-Ss. 201 and 302—Accused know¬ 
ing the fact of murder and also the place 
of tho dead bodies—Removal of orna¬ 
ments by accused from the dead body— 
Confession made to lambardar—Convic¬ 
tion under S. 302 based on such confes¬ 
sion was held to be not safe and the ac¬ 
cused was convicted under S. 201 858a 

-Ss. 201 and 302—Sufficiency of 

evidence for conviction under 201 and 
302 illustrated 476c 

**-S. 211—Proceedings started un¬ 

der S. 211 against a false complainant— 
Person complained against not tried in 
Court—Offence committed is not one re¬ 
garding any proceeding in Court 259 
-S. 225-B—Tax imposed being ille¬ 
gal—Resistance to warrants issued for 
nonpayment of tax is not illegal 332(2)6 

* —S. 225-B—Warrant not bearing 

Court seal—Resistance to such warrant 
is no offence under S. 225-B 332(2 )c 

- S. 225-B—Resistance—Knowledge 

of the accused that he is being arrested is 
essential 324 

- S. 300—Violent blow by dang on 

vulnerable part of body such as head— 
Offender is guilty of murder 936 

- S. 300, Excep. 1—Husband asking 

his wife to 9ever connexion with her 
lover—On her refusal quarrel breaking 
out and ending in death of wife—Case 
does not come under Excep. 1 to S. 300, 
but extreme penalty is not called for 544 

-S. 300, Excep. 4—Fatal attack not 

premeditated but on the other fact9, case 
not ooming under Excep. 4—Offence is 
murder but death sentence is not called 
for 93 a 

-S 302—Murder not deliberate— 

Accused not of turbulent class—Punish¬ 
ment was reduced to transportation for 

life 913c 


Peml Code 

-5. 302—Accused knowing the fact 

of murder and also the place of the dead 
bcdiui—Removal of ornaments by accused 
from dead bodies—Confession made to 
lambardar—Conviction on such confes¬ 
sion is not safe—Accused was convicted 
under Penal Code, S. 201 858a 

-S 302—Youth charged with murder 

—No personal enmity with victim—Ac¬ 
cused only a tool in hands of enemy of 
victim—Sentence of death should not be 
imposed 855 

-S 302—Death due to pno'imonia 

incidental to grievous injuries—Person 
causing injury is guilty of murder 851(2) 

* -S. 302—Murder—Youth of accused 

is no ground for imposing lesser penalty 

531 

-Ss. 302 and 201—Sufficiency of 

evidence for conviction under S. 302 and 
201 illustrated 476 c 

-S. 302—Blow aimed at one but kill¬ 
ing auother—Murder is committed 344 
-S. 302 —Murder—Discovery of hat¬ 
chet and dang, through the instrument¬ 
ality of the accused, from a tury heap 
accessible to anybody—Presence of in¬ 
juries on the person of the accused 
Proof cannot he said to be sufficient to 
hold the accused guilty 335- 

-S. 304—Person charged under S. 301 

—Offence prima facie culpable homicide 
amounting to murder—Case ought to he 
committed to the Sessions 868 

-S. 304 (2)—Death caused by shock 

due to blows inflicted to drive away evil 
spirits—Offence falls under S. 302 (2) 917 

* -Ss. 352 and 353—Police official 

assaulted not in a public place, but in a 
private place where he had been deputed 
by his superiors in lawful discharge of 
his duties—Offence committed falls under 
S. 353, I. P. C., and not S. 352 230a 

-Ss 363 and 498—Accused convic¬ 
ted under S. 498— Magistrate suo motu 
framing charge and convicting under 
S. 363 at the same trial—Complaint not 
disclosing that the girl is a minor Other 
ingredients of S. 363 not disclosed in the 
evidence—Conviction under S. 363 can¬ 
not stand 898c 

-S. 390—“ Restraint 11 explained— 

Person when asleep cannot be subjected 
to any restraint 445(2) 

* -S. 399—Mere assembling is not 

preparation, but collecting arms, etc., 
and proceeding to the place of offence is 

1935 


Subject Ixdex, 1928 Lahoke 


43 : 


Penal Code 

-S. 402—Accused assembled together 

on the night of dacoity Two of them 
armed with revolvers and one with spear 
—Accused wore held guilty under S. 402 

144a 

-S. 403—Postmaster opening V. P. 


articlo addressed to himself and extract¬ 
ing a railway receipt from it with¬ 
out paying for it for sis days and making 
false entries in post office books is guilty 
under Post Office Act S. 52 as the act 
amounts to criminal misapropriation 92 

-S. 408—Sentence of imprisonment 

should generally be given—Accused given 
benefit of Criminal P. C. S. 562—Lapse 
of considerable time—High Court refused 
to interfere in revision 926 

* -S. 409—Offence completed—Sub¬ 

sequent help to real offender to conceal 
embezzlement i9 not abetment of the 
offeDce under S. 409 382e 

-S. 409—Prosecution must prove 

that money was paid in trust and that it 
was not so applied 382/ 

-S. 411—Long lapse of time between 

theft and discovery of stolen property— 
Onus to prove innocent possession is not 
on the accused 687/ 

* -S. 411—Accused in possession of 

property identified as belonging to differ¬ 
ent owners—He should not be convicted 
of more than one offence under S. 411 
unless there is evidence to prove that the 
property was received by him at different 
times 637 

* S. 417 Deoree against three judg¬ 

ment-debtors Two declared insolvent— 
Creditor getting his name in schedule— 
Creditor obtaining fresh bond from the 
third and debt also paid by receiver 
subsequently — There is no criminal 
offence 945c 

Ss. 420 and 417—Person induoing 
another to give on credit oertain articles 
but not intending to pay for them is 
guilty under S. 420 and not S. 417 935 

Ss. 420 and 511—A asking Cur¬ 
rency Office for payment for two halves 
of two currenoy notes—Currenoy Office 
making payment already to L — Non- 
exeoution of an indemnity bond by A—A 
prosecuted under Ss. 511 and 420—A was 
held to have committed an offence of an 
attempt to cheat though he did not ex¬ 
ecute an indemnity bond as is usually 
the practice in the Currency Offioe 551 
S, 4fi4—' meang "creates” 


or brings into existence 


6816 


Penal Code 

- S. 482—Infringement of trade-mark 

—Aggrieved party has remedy both in 
civil aDd criminal Courts and not only 
in civil 

* -S. 494 — Accused marrying a 

woman having husband — Accused is 
guilty—Penal Code makes no distinction 
between void and invalid marriages 

844 (l)a 

* -S. 497—Divorce . Act S. 61 does 

not forbid the Crown to prosecute and 
punish an alleged adulterer under S. 497 
of the Penal Code wheu moved to do so 
by the injured husband 50 

^-S. 498—Marriage voidable being 

performed during the girl’s minority 
Girl does not cease to be the wife of her 
husband — Non-consummation of mar¬ 
riage after sho had attained puberty is 
not sufficient to infer that she exercised 
the option 898a 

* - S. 498 — Accused of neighbouring 

village and of the same brotherhood 
as that of the girl—He may be presumed 
to have necessary knowledge that she is 
the lawful wife of her husband 8986' 
- Ss. 500 and 501 —Communal ten¬ 
sion intense — Article in a newspaper 
oaloulated to stir up communal feelings 
—Editor should be severely dealt with— 
But editor a tool in bands of proprietor 
bearing ill-will towards oomplainant and 
writing the article — Lenient view in 
awarding punishment should be taken 
though the fact that editor is a dummy 
editor is no ground by itself for reduoing 
sentence 865- 

- S. 511 —An attempt to oommit an 

offence is punishable under S; 511 1 though 
the final act short of actual commission 
of that offence has not been accomplished 

551 

Pensions Act (23 of 1871) 

' S. 6 Production of certificate with¬ 
in the period allowed by Court is a suffi¬ 
cient compliance with the provisions of 
the section 713 (2)a 

Police Act (5 of 1861) 

Ss- 22, 23 and 31— J?olioa offioial 
assaulted not in a public place but in a 
private plaoe where he had been deputed 
by his superiors in lawful discharge of. 
his duties Offence committed falls under 
Penal Code S. 353 and not S. 352 2 30& 

-—S. 29—Mere negligence in duty does 
not amount to "violation of duty” 164- 
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Possession 

-In absence of evidence it is presumed 

to be in one’s own right 9596 

Post Office Act (6 of 1898) 

- S. 52—Postmaster opening a V. P. 

article addressed to himself and extract¬ 
ing a railway receipt from it without 
paying for it for six days and making 
false entries in the P. 0. books—He is 
guilty under S. 52 as his act amounts to 
criminal misappropriation under Penal 
Code, S. 403 92 

Powerof-attorney 

-Authority to prefer appeal to High 

Court includes power to prefer revision 

2446 

Practice 

-Appeal—Evidence—Point raised in 

.grounds of appeal to lower Court—Docu¬ 
ments disregarded—They can be referred 
to in second appeal for supporting deci¬ 
sion of the lower appellate Court 9646 

-High Court is not debarred from 

looking at unprinted documents 7046 

--Relief — Infructuous decree should 

-not be passed FB 5726 

-Cause of action—The plaintiff can¬ 
not be tied down to the date of the ac¬ 
crual of the cause of action mentioned in 
the plaint—The Court is entitled to 
determine the date on which the cause of 
aotion arose from the facts alleged and 
proved 516{? 

-Court should not enter into corres¬ 
pondence with any one in the matter 
pending judicially before it 456c 

*--Court has no power to cut short 

counsel’s argument unless they are irre¬ 
levant or involve repetition 319 

-New plea—Appeal—Court of appeal 

•should not set up an entirely new case 
lor a party in appeal 43 d 

Pre-emption 

-Joint sale-deed—No specification of 

shares to be taken by vendees nor a 
specification of the amount to be paid 
by them—Plots not of equal quality— 
Transaction being indivisible association 
of strangers in the plot could not defeat 
the rights of plaintiffs to pre-empt them 

784a 

-Sale or mortgage—Real intention of 

the parties when entering into the tran¬ 
saction is the criterion—Intention has 
to be determined on all the available 
material including the terms of the docu¬ 
ment 726a 

-Appeal—The amount which deter¬ 
mines the jurisdiction of the appellate 


Pre-emptiom 

Court is the amount found by the trial 
Court as the price payable by the pre- 
emptor 670a 

-Custom of pre-emption exists in the 

town of Naraingarh 571 

* -Covenant to indemnify vendee is 

personal and the pre-emptor oannot en¬ 
force it 357 (2) 

Sale by sonless proprietor—Suit by 
reversioners for declaration that sale is 
inoperative as against their reversionary 
rights—Resale of land to the reversioners 
by the vendees—Son of original vendee 
bringing a suit for pre-emption—Suit for 
pre-emption cannot succeed 174 

* -Two successive mortgages—Sale to 

prior mortgagee—Suit for redemption by 
puisne mortgagee entitled to pre-empt 
decreed—His subsequent suit for pre¬ 
emption is not barred 63 

Principal and Agent 

-Commission agent — Agent must 

show that the transaction was brought 
about by the direct result of his inter¬ 
vention in order to entitle him to com¬ 
mission 605 

Promissory-note 

-Interest- See NEGOTIABLE IN¬ 
STRUMENTS Act S. 81 

Pro-note signed by one partner alone 
but headed by the partnership name— 
Form of document showing the liability 
of that partner—Other partner was held 
not liable 722a 

-Suit on—Note in favour of Govern¬ 
ment through one member of a self-con¬ 
stituted village Panchayat—Government 
alone can sue on the note 33c 

Provident Fund Act (9 of 1897) 

- S 5—A nomination of a person to 

receive Provident Fund money from a 
Corporation is not a will, a gift or a 
trust in favour of the nominee—Fund 
forms part of his undisposed of estate 773 
Provincial Insolvency Act (5 of 
1920) 

- S. 2 (e) —"Secured creditor”—The 

mere fact that the receiver mentioned a 
certain person as seoured creditor in a 
report submitted by him to the Court 
which was never approved by the Court 
either expressly of by implication, does 
not mean that the Court approved of 
the receiver’s report that the person was 
a secured creditor 738a 


Subject Index 

Provincial Insolvency Act 

_S 4 (1)—A question of title under 

S 4 (1) must be tried like a regular suit 

55bo 

-S. 7 — Members of joint family 

oan be adjudged insolvents only fora 
joint debt or joint act of insolvency 354 

- S. 10 (2) — Insolvency petition 

Creditors not taking steps to receive rate¬ 
able distribution out of the sale proceeds 
— Insolvent also not applying for dis¬ 
charge — Order annulling adjudication 
Application for leave to present fresh in¬ 
solvency petition should be granted 452 
* -t—S. 10 — First application for ad¬ 
judication dismissed for failure to pro¬ 
duce evidence—Second application is not 


barred 


374 


>S. 10—The fact of insolvent’s father 
being rioh is not sufficient to prove hie 
ability to pay — Full inquiry into the 
capacity or otherwise must be held 

237(1) 

* -S. 10—As3et3 exceeding liability— 

Debtor must show inability to pay even 
by sale of the assets 202 d 

* -S. 10 — Restriction on power of 

alienation is not significant in consider¬ 
ing debtor’s inability where debtor can 
get over the restriotiqp 202e 

-S. 17 — Appeal by oreditor against 

the order of adjudication—Debtor dying 
during pendency of appeal — Appeal 
abates 119(1) 

——S. 24 (1) (a)—Debtor applying for 
adjudication must prove prima faoie in¬ 
ability to pay his debts 202c 

* —S. 27 (2)—Period of discharge — 

Creditor can apply for extension—Court 
can extend suo motu 82 

-S. 28 — Award obtained by creditor 

during pendency of his application for 
adjudication, is a nullity 7386 

S. 28—Charges created during pen¬ 
dency of application do not bind receiver 

738c 

*—Sa. 28 (2) and 31 Execution pro¬ 
ceedings — No proceedings in execution 
can be started against an insolvent judg¬ 
ment-debtor unless the judgment-creditor 
has obtained leave of the insolvency 
Court to oommenoe such proceedings 
even when protection order has been re¬ 
fused 258 

S. 28 (2) — Suit "against insolvent 
after adjudication is not permissible 
without leave of Court 28 

* S. 28 (7)—S. 53 is not controlled 

by S. 28 (7) 3616 
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Provincial Insolvency Act 

-S. 36—Insolvency proceedings star¬ 
ted at R on application of debtors and 
subsequently at D on application of cre¬ 
ditors—Creditors at D having to realize 
more amount than creditors at R and to 
contest alienation of property at D by 
debtor — Creditors at R agreeing ,to ac- 
ospt part payment of debts out of sale 
proceeds of property at R Both Courts- 
should continue proceedings — Which 
should annul its order of adjudication 
should be decided by them 848' 

-Ss. 37 and 39—Persons vested with 

property under S. 37 or trustee under 
S. 39 can sell it it 453- 

-S. 53 — The expression “voluntary 

transfer” is not limited to any particular- 
form of alienation 750a 

-S. 53 — Transaction evidenced by 

decree passed on oonfession of judgment 
by insolvent is voluntary 7506- 

- S. 53 — Period of two years- 

should be oounted from order of adjudi¬ 
cation FB 361a- 

* -Ss. 53 and 28 (7)—Scope—S. 53 

is not controlled by S. 28 (7) FB 3616 

-S. 54—Onus to prove preference is 

on the person who ohallenges the aliena¬ 
tion 744a 

* - S. 54—To constitute “preference” 

payment must be "voluntary” . 7446- 

-S. 75—Claim to insolvent’s property 

in receiver's hands allowod— Appeal lies 
without leave of the Court 556a 

**—-S. 75 — Appeal against order of 
adjudication—Receiver is not a necessary 
party 202a 

-S. 75 (2)—Claim by purohaser of an 

insolvent’s house for recovery of purchase 
money — Order dismissing olaim and 
making over all property of insolvent to 
offioial receiver—Appeal lies though cre¬ 
ditors of the insolvent are not parties to 

423 

Provincial Small Cause Courts Act 
(9 of 1887) 

S. 25—Powers of High Court under 
S. 25 are wider than those under S. 115 
_ . . 2746 

5. 25— Revision lies from an order 
wrongly dismissing a suit as time-barred 

* “S. 25 Wrong decision on a point 

of limitation is not a ground for interfer- 
ance 51(2)6 

Art®, 2 and 23—Suit by purohaser 
of goods for refund of price on being de¬ 
prived of them by police under order of 
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Provincial Small Cause Courts Act 

Sessions Judge — Suit can be tried by 
Small Cause Court 515 

--Art. 8 — “House rent” includes 
shop rent 2846 

*- Art. 15 — An action for the deli¬ 

very of a specific chattel, if the right to 
delivery flowed from the contract, differs 
from an action for specific performance 
and is not, therefore, excepted from the 
jurisdiction of a Small Cause Court 535 

- Art. 23—Suit by purchaser of goods 

for refund of price on being deprived of 
them by police under order of Sessions 
Judge can he tried by Small Cause Court 

515 

-Art. 35 (2)—Suit to recover certain 

-articles or their value which was less 
than Rs. 500 —Allegations that defendant 
was disposing of them to the plaintiff's 
prejudice, and that the defendant held 
•them in trust for the plaintiff — Allega¬ 
tions amounted to criminal misappro¬ 
priation—Claim is not Small Cause 887 
Punjab Alienation of Land Act (13 
of 1900) 

-Applicability — Non-agriculturist 

creditor inducing agriculturist to take 
liabilities of his agriculturist debtor and 
take a mortgage of debtor’s land—Mort¬ 
gage is not prohibited 962a 

- S. 12—Lease for 20 years — Option 

•to tenant to occupy further on certain 
conditions does not ipso facto convert it 
into a lease for a longer period 554a 

- S. 16 — Property of an insolvent 

though not liable to sale is liable to at¬ 
tachment—Receiver can sell the property 
to an agriculturist 734 

Punjab Borstal Act (11 of 1926) 

-Accused, a minor, associating with 

habitual criminals — Benefit of the Act 
can still be given to him 496 

Punjab Chief Court Rules and 
Orders 

- Vol. 3, Ch. 1, R. 4 — Copying 

agent is not an agent of the Court—Time 
spent by the copying agent is not allowed 
to appollant . 16 

Punjab Colonization of Govern¬ 
ment Lands Act 5 of 1912 

-(As amended by Act 3 of 1920), 

S. 20 — Succession in cases before the 
Act came into force is governed by per¬ 
sonal law of parties and not by the Act 

3056 

- S. 32 — Scope — S. 32 is obviously 

intended to protect the rights of Govern¬ 
ment and embraces the cases of tres- 


Punjab Colonization of Government 
Lands Act 

passers or squatters against Government 

— FB 121c 

5. 36—Private dispute between the 
parties as to land—Civil Court can try 

_ FB 121a 

Punjab Court-fees Act (7 of 1922) 

-Sch. 2, Art 22—“Ancestral land" 

means land held by common ancestor of 
claimant and the last male holder 221c 
Punjab Courts Act (6 of 1918) 

-S. 34—Judge receiving plaints for 

distribution is acting not as Court but 
ministerially—His discretion overrides 
the provisions of Civil P. C., fi. 15 484a 
“ S. 34—Presentation for purposes of 
limitation and kindred matters is the 
date on which plaint is presented to dis¬ 
tributing officer—But presentation is 
not the same as institution 4846 

“S. 41—District Judge failing to 
decide a particular issue relating to 
custom—Whether certificate necessary 
( doubled ) 527 a 

S. 41 (1) (a)—Certificate is neces¬ 
sary only on grounds covered by this 
section 5276 

-S. 41 (3)—Ordinarily it is not the 

practice of tho Lahore High Court to 
interfere with the order of the District 
Judge 527c 

-S. 41 (3)—Decision on a point 

neither pleaded nor put in issue nor such 
decision necessary for deciding the case 
— Certificate is not necessary 2856 
-S. 42 —Course of appeal is deter¬ 
mined by the original character of the 
plaint * 764 

-S. 42—No second appeal lies in a 

suit of small cause nature 4446 

-S. 42 (2)—No second appeal lies 

from a deoision iu execution proceedings 
of a suit which is of a small cause nature 
and which is valued below Rs. 500 

713(l)a 

-S. 44—Order reviewing previous 

order setting aside ex parte proceedings is 
interlocutory—Revision does not lie 
against it ■ 304 

Punjab Custom (Power to contest) 
Act (2 of 1920) 

-S. 6—Lineal male descendant of 

great-great-grand father of alienor only 
can contest an alienation 35a 

Punjab District Boards Act (20 of 
1883) 

-S. 30—Haisiyat tax—Rate varying 

according to income of assessee—Tax is 
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Punjab District Boards Act 

of the nature of tax on income and 
Governor-General in Counoil s sanction 
is necessary—Otherwise assesses is not 
liable to pay 332(2)a 

-Ss. 30, 31 ( 2 )—Profession tax on 

vakils is not illegal 53a 

-S. 58—Prosecution by District 

Board—Trial before Magistrate who pre¬ 
sided at the meeting of District Board at 
which it was decided to start prosecution 
—The Magistrate is debarred from trying 
the oase 114 

(Amended by Act 11 of 1922) 

-S. 58-B—Auction of right to levy 

toll and standing reeds—Amount due 
from the purchaser is recoverable by a 
oivil suit as the sums are not due under 
the Act but are due under contract 109 
Punjab Excise Act (1 of 1914), 

- S. 61 (1) (A) —Liquor -suspected to 

be of E distillery—Crown must prove 
that the liquor could not have come from 
K distillery and then accused would be 
required to prove that hejgot it'from K 

191 

- S. 61 (2) (b)— Owner of a neglected 

garden open to public oharged for culti¬ 
vating hemp—Growth of hemp spon¬ 
taneous—No seorecy observed—Owner 
•cannot be so convicted 861 

Punjab Land Revenue Act (17 of 
1887) 

-Sale of land in village—Interest in 

the shamilat land of the village does not 
pass unless expressly included in sale 

_ „ 214a 

S. 45— No distinction exists bet¬ 
ween a suit under S. 45 and one under 
'Speoifio Relief Act, S. 42 516/ 

«. 158, CIs. 8, 13 and 14— S. 158 
•does not oust jurisdiction for settling 
rights of persons among themselves 

„ . 713 (2)5 

Punjab Municipal Act (3 of 1911) 

—S. 153—Premises used as brothel 
Order to the owner thereof to vacate 
•the same is bad—Proper order is to ask 
*he owner to cease to use it as brothel 

278 

f~ S# * 190 and 193—"Building” 
means that part of the house in rbspect 
of whioh an application is made to the 
Committee—A by^-law of a Municipality 
prohibiting ereotlon of any portion of 
any building abutting on street or lane ' 

feefc ' of tha oentte of 8uoh * 
street or lane cannot be invoked to put 


Punjab Municipal Act 

back an old outer wall which abutted a 
street ' 393 

(Amended 1923) 

-S. 197 (a) —The section does not 

authorize a Municipal Committee to 
frame a bylaw prohibiting the sale by 
auction of fresh fruits aud vegetables at 
any place other than a-particular place 

540 

-S. 228—Authority — A general 


authority can be given without naming 
each accused: 4 Lah. 120=A. I. R. 
1924 Lah. 80=74 1 C. 433, Over¬ 
ruled 27 

Punjab Pre emption Act (1 of 1913) 

-S. 3 (5)—Mortgage! property sold 

in'execution of a decree is exempt from 
the right of pre-emption 504 

Punjab Restriction of Habitual 
Offenders Act (5 of 1918) 

Ss. 3 and 7—Order under this Act 
can be substituted by District Magis¬ 
trate in appeal by an order under 8 . 110 
Criminal P. C. 851(1) 

Punjab Tenancy Act (16 of 1887) 

S. 53, Cls. (1) (2) (3)—Agreement 
to sell oooupancy holding to a stranger— 
Notice of sale served on the landlord— 
Period fixed by Revenue Officer to pay 
price—Landlord not paying price bub 
privately purchasing the holding after 
that period—Such sale is voidable at the 
instance of the purchaser 860 

S- 59—Right of reversioners under 
customary law is not taken away 371 c 

S- 77 Suit for possession against 
co-tenant Civil Court has jurisdiction 

_c 77 /o\ p. / % 334(2) 

J>. 77 (3j, LI. (g) Scope—Suit by 
oocupanoy tenant for possession of land 
eqoroaohed upon by cosharer landlord— 
Suit lies in civil Court, S. 77 (3). Cl (g) 
being no bar 895a 

- -S. 77. (3) (k)—Suit against lessee of 
land for one year by hia partner for re¬ 
fund of earnest-money on lessee’s failing 
to give him his share in the produoe— 
ouit is oognizable by oivil Court 641(1) 

S. 77 (3) (n)— A suit involving the 
question whether a sale of a right to 
realize rent by -one person to another is 
valid is triable by a oivil Court 908a 
b. 100 —Case of doubtful jurisdic¬ 
tion may be tried by civil Courts unless 

parties raise the question—High Court 

oan agister the deoree if necessary as of 
the right Court • 9085 
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Punjab Tenancy Act 

- S. 100—Cases of doubtful jurisdic¬ 
tion may be tried by civil Courts unless 
'parties raise the question .and unless the 
point is absolutely settled by rulings of 
Punjab High Court—High Court can set 
the irregularity right 8956 

-S. 141—Collector is merely a minis¬ 
terial officer 475a 

Q 

Quashing proceedings 

- See Criminal P. C. S. 439. 

Question of fact or law 

- See Civil P. C. S. 100. 

R 

Railways Act (9 of 1890) 

-S. 56—Refusal of railway servant 

to note condition of goods at delivery— 
Consignee refusing to take delivery— 
Goods sold late—Consignee cannot com¬ 
plain of low price 166<? 

- S. 72—Risk-note signed on behalf 

of the consignor is duly executed 899a 
——S. 72—Risk-note G—Deviation from 
agreed route makes the risk-note invalid 

8996 

- S. 72—Whether facts established 

amount to wilful negleot is a question 
of law 837 a 

- S. 72—Wilful neglect—Merely seal¬ 
ing che waggon and not looking it does 
not amount to wilful neglect in the ab¬ 
sence of proof that practice of sealing 
waggons was an inadequate safeguard 

8376 

- S. 72—“ Wilful neglect ” defined 

837c 

- S. 72—Risk-note—Consignee must 

prove that loss was due to railway’s 
misconduct 837e 

- S. 72—Conversion — Ordinarily a 

refusal to deliver goods amounts to a con¬ 
version though a qualified, reasonable 
and justifiable refusal may not 804 

-S.-72—" Wilful neglect ” is not a 

fact to be proved by direct evidence but 
is a matter of inference 7746 

- S. 72—‘ Loss ’ is something happen¬ 
ing to goods as distinct from injury to 
owner 774 d 

- S. 72—Suit for loss sustained by 

non-delivery — Railway Administration 
is not entitled by agreement embodied 
in a risk-note to limit liability under 
S. 160, Contract Act 774e 

-Ss. 72 and 77—Plaintiff suing rail¬ 
way on allegation of non-delivery with¬ 
out admitting loss of goods—Railway 
must prove loss of goods—On proof of 


Railways Act 

loss onus will shift on plaintiff to prove- 
wilful neglect on part of railway 774 f 

* - S. 72—Risk-note protects the com¬ 

pany only if loss ocours' between stations 
covered by the Risk-note (obiter) 349k 
-S. 72—Risk-note B—Suit for dam¬ 
ages for loss of goods—Burden of prov¬ 
ing neglect of railway is on the party 
suing for damages 299a 

-S. 72—Risk-note B—Suit for dam¬ 
ages for loss of goods—Railway Com¬ 
pany alleging theft from running train 
but failing to prove it—The admission 
is not of theft at large but of a specific- 
form of it—Onus is still on the party 
suing for damages to prove neglect or 
theft by servants of the Railway Com¬ 
pany 299 b- 

- S. 72 — Risk-note—A risk-note 

signed by a person other than the one 
who consigned or delivered the goods to 
the railway is invalid 166a 

--S. 72—Risk-note proved invalid— 

Damage proved — Railway must prove 
that it was not due to their negligence 

1666 - 

-S. 72—Ri9k-note A—Loss due to 

undue delay in transit i9 not covered 

166® 

* -S. 72—Risk-note B—Date of for¬ 

warding note—Railway receipt and risk- 
note not same—Risk-note cannot give 
immunity to railway company from 
liability of goods lo9t 162a 

-S. 72—Evidence of railway servants 

should not be disbelieved merely because 
they would not admit failure of duty 56a 

* - -S. 72—Risk-note Form B—New 

form—Nature of pleadings of parties 
indicated 566' 

-S. 77—Claim for damages for loss 

of goods—Notioe given to one of the two 
railway companies and forwarded by it 
to the other—Latter oompany making 
enquiries in the matter and repudiating 
its liabilitly—Absenoe of notioe oannot 
be pleaded by the latter railway com¬ 
pany 438- 

-S. 130—A Magistrate other than a 

District Magistrate has no power to try 
a juvenile challaned under Railways Act 

S. 130 909 > 

- Sch. 2 Cl. (a)—Niara (sweeping of 

goldsmith’s shop) does not oome within 

the meaning of Sch. 2, Cl. (a) 102k 

Record-of-Rights 

* -Unohallanged adverse entry in, or 

an order to alter the entry without aotual 
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Record-of-Rights 

alteration, doe3 not extinguish the right 
of the party unless the other party 
proves adverse possession or some similar 
reason in support of his plea 516(7 

-Presumption of correctness about 

entries in it arises—Onus is on party 
challenging correctness of entries 306(1 

Registration Act (16 of 1908) 

* -S. 17—Lease for indefinite period 

doee not require registration 937(7 

-S. 17—Sait to 3 et aside a mortgage 

—Agreement to withdraw from the suit 
does not require registration 792 (2)a 

* -S. 17—Document referring to 

immovable property if not intended to 
be operative requires no registration 

397<? 

-S. 17—Assignment of a decree is 

valid though it is not registered 705 

* -S. 17 (1) (c)—Receipt for consi¬ 

deration for oral sale of immovable pro¬ 
perty is inadmissible for want of regis¬ 
tration 51(1) 

-S. 17 (2) ( 6 )—Once the contents of 

the document have been admitted, ques¬ 
tion of its admissibility does not arise 

662(7 

-S. 60 (2)—A party executing a 

registered document should prove that a 
recital made therein is inoorrect 698 

-S. 76 (b) —Registrar refusing to 

register a document without giving rea¬ 
sons for so doing—Order passed is one 
under S. 76(b) 98(1) 

Release on probation 

- Sec Criminal P C., S. 562 

Restitution of Conjugal Rights 

-Wife of seven years—Husband of 54 

years—Marriage not consummated—Res¬ 
titution should be refused 902a 

-Gross failure by husband to perform 
obligations imposed by marriage contract 
—Deoree for restitution should not be 
granted 700 

Review 

- 7 -See Civil p. c. 0 . 47 

Riwaj-i am 

-Statement of special custom though 
unsupported by instances is prima faoie 
proof of that custom— Onus of rebuttal 
is on the party disputing the correctness 
01 fche entry 8936 

"—Urban property—Rawaj-i-am of 
Amritsar District applies also to urban 
house property 7^25 

— Evidential value-A riwaj-i-am 
whether supported or unsupported by 
instances is a pieoe of evidence whioh if 
1928 Indexes (Lah .)—7 


Riwaj-i-am 

unrebutted is sufficient te decide the case 

212c 

S 

Sikh Gurdwaras Act (8 of 1925) 

* -S. 2 (4) (iv)—Prevailing rule of 

descent should be determined in each 
case 3375 

-S. 2 (4) (iv)—The person holding 

the office on 1st January 1920 shouldi 
have been holding it by hereditary right 

3255- 

- S. 2 (7)—Succession opening before 

application—Applicant is not debarred 
from applying under S. 6 337c- 

-S. 2 (7)—Presumptive successor— 

Meaning explained 325c 

-S. 6 —Only past or present heredi¬ 
tary office-holder or his presumptive suc¬ 
cessor can apply 395 

* -S. 6 —Tribunal can enquire as to 

custom of succession set up 337or 

**- S. 6 -Office-holder continuing 

in office till death — Successor preven¬ 
ted from succeeding—S. 6 does not apply 

337d 

-S. 12—Provisions of 0. 6 , R. 17, 

Civil P. C. apply to the trial of cases be¬ 
fore the Sikh Gurdwar Tribunal • 325a 
-Ss. 29 and 32—Suit does not in¬ 
clude appeal FB 627(r 

-S. 34 (1)—Order by Tribunal under 

Civil Procedure Code is not appealable- 
unless it is covered by S. 34 (1) though 
suoh order by ordinary civil Court would 
be appealable 651a 

7 S. 34 (1) Order of interim injunc¬ 
tion is not a final order - 6515 

* S. 39—Act coming into force dur¬ 

ing pendency of appeal from suit regard¬ 
ing management of Gurudwara—High 
Court can hear appeal—Procedure indi¬ 
cated FB 627a 

Specific Relief Act (1 of 1877) - 

-S. 9—No appeal lies from an order- 

made in execution proceedings in a suit 

£* ecS i 9 „, .. 539' 

^ •• o. 41 Mmor avoiding oontract 
on ground of minority—Contract entered 
by false representation as to age—Minor 
must, in equity, return benefit (Per Full 
Bench ; Contra Harrison, J ) FB 6095 
S- 42— Spes succession^—A decla¬ 
ratory suit with respect to a spes succes¬ 
sion^ is not maintainable 831 

_ S 42— Punjab Land Revenue Act 
45—No distinction exists between a 
suit under S 45 and one under Specific 
Relief Act S. 42 516/ 
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Specific Relief Act 

-S. 52—Injunction—Defendant bona 

fide preventing plaintiff from bnilding a 
•wall—Plaintiff suing after three years 
for injunction and damages—Injunction 
was granted but damages were refused 

719a 

-S. 54—Principle of A. I. R. 1926 

Rang. 327 is not necessarily restricted 
to orowded cities 980c 

-S. 54 (c)—Court has discretion to 

grant injunction—Whether pecuniary 
compensation is an adequate relief is a 

oruoial point 980 d 

Stamp Act (2 of 1899) 

* -S. 5—Different covenants relatiug 

to same transaction—S. 5 does not apply 

3706 

* -Sch. 1, Art. 40 (c)—Separate 

deed of additional security is contempla¬ 
ted 370a 

Succession Act (1925) 

-S. 70—Disposal of part of property 

given in will does not amount to revoca¬ 
tion 934 

-S. 229—Citation issued—Absence 

of executor does not amount to renuncia¬ 
tion—English Law is different 470a 

-S. 230—Intermeddling with estate 

by an exeoutor does not amount to ac¬ 
ceptance of office it 4706 

a*c-S. 230—The meaning of “Judge” 

explained 470c 

* -S. 230—"By a writing signed by 

the person” — Statement written by 
Court aod signed by executor is covered 

47 Or? 

—-S. 372—Whether certihcate as to 

applicant's share is legal is doubtful 

892c 

-S. 376—Court can correct misdes¬ 


cription but not so as to change nature 
of debt . , 892a 

-S. 378—Division of securities is be- 

•vond Court’s power 8926 

Suits Valuation Act (7 of 1887) 

. S. 8—Claim for possession of land 
—Buildings on land not claimed—Juris¬ 
diction of Court and amount of the 
Court-fee stamp are determined by its 
market valu3 irrespective of buildings 

852 

-S. 11—Objection to jurisdiction — 

The defect of jurisdiction on territorial 
or pecuniary ground should not lender 
proceedings in a case abortive if such 
objection was not taken at the earliest 
opportunity and there has been no con¬ 
sequent failure of justice 825 


Suits Valuation Act 

-S. 11—Appellant not prejudicially 

affected by hearing of the appeal by the 
Court of inferior jurisdiction—Second 
appellate Court should not interfere 

6706 

Surety—See Civil P. C., Ss. 55 (4) and 
145 

T 

Tax 

* -Second income-tax cannot be im¬ 

posed without sanction of Governor- 
General 536 

Tort 

* -Public nuisance—A gate out of 

repair by the side of a playground was 
held to be a public nuisance 346 

Trade-mark 

-Infringement—Aggrieved party has 

remedy both in civil and criminal 
Courts 186 

Transfer of Property Act (4 of 
1882) 

-S. 1—Act not in force in the Punjab 

—Equitable principle* followed—Liti¬ 
gant cannot rely on technical rules con¬ 
tained in the sections 148a 

-S. 3—Attestation does not amount 

to estopoel 432c 

-S. 53—Sale can be set aside by cre¬ 
ditors only 9/ 

$-S. 55—Covenant by vendor to in¬ 

demnify vendee is personal and pre-emp- 
tor cannot enforoe it 357(2) 

-S. 55—Hindu joint family—Aliena¬ 
tion by the manager—Vendee is justi¬ 
fied in insisting on other adult members 
to be parties to the contraot 1546 

-S. 58 (d)—Usufructuary mortgagee 

oannot sue for his debt 355c 

-S. 60—"Indivisibility”—Mortgagor 

cannot plead 792(2)c 

*-S. 60—Mortgagee entitled to take 

possession of mortgaged property if prin¬ 
ciple and interest not paid within a cer¬ 
tain period—Suit by mortgagee for pos¬ 
session—Redemption oannot be asked in 
such suit 668 

-S. 60—Right of redemption sub¬ 
sisting at the time of decree—Subse¬ 
quent loss of right cannot deprive plain¬ 
tiff of the fruit of the decree 105(1) 

-S. 61—Mortgage money—Interest 

due under a mortgage is a charge 342a 

-S. 72—Improvements—Mortgagee 

in possession making temporary impro¬ 
vements in the property mortgaged 
without the consent of the mortgagor 
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Transfer of Property Act 

He is nob entitled to compensation for 
the improvements made 160 

—S. 74—Purchaser under a Court 
auction sale by a puisne mortgagee in 
whoso suit prior mortgagee is not joined 
cannot claim possession against a pur¬ 
chaser under a Court auction sale by a 
prior mortgagee in whose suit the 
puisne mortgagee is joined 550 

-S. 74—Purchase of puisne mort¬ 
gagee’s rights by prior mortgagee—Prior 
security is presumed to be kept alive and 
not lost 301 

*-S. 75 — Possessory mortgage — 

Adverse possession after mortgage for 
more than 12 years of a portion of mort¬ 
gaged property by a trespasser to the 
knowledge of mortgagor—Title is inde¬ 
feasible against both the mortgagee and 
mortgagor 147 

S. 101—Purchase of puisne mort¬ 
gagee’s rights by prior mortgagee—Prior 
security is presumed to be kept alive 

301 

S. Ill—Lease not for fixed period— 
Death of tenant does not terminate ten¬ 
ancy 937d 

S. Ill (g)— Mere right to ejeot 
without any act of landlord does not 
cause forfeiture 9376 

" S- 111 (g)— Mere non-payment of 
rent for a long period does not terminate 
the tenanoy 937c 

— S. 128— Husband gifting house to 
wife Ooth living in iho house before 
uni after gift Gift-deed executed and 
registered Gift is complete 9a 

Trusts Act (2 of 1882) 

~Ss. 61 and 49—Petition by the be¬ 
neficiary requesting the Distriot Court to 


Trusts Act 

order trustee to deposit certain trusts 
money in a particular Bank—Application 
cannot be dealt with summarily—Proper 
suit must bo instituted 237(2) 

w 

Waiver 

-Default clause—Acceptance of over¬ 
due instalments amounts to waiver 378 
Wajib-ul-arz 

-Construction—Adna malik compe¬ 
tent to alienate land by will or gift can¬ 
not under wajib-ul-arz alienate it in any 
other way 525 

-Sbamilat land—Entry in previous 

wajib-ul-arz as to its impartibility— 
Later wajib-ul-arz omitting the entry— 
Landlord's suit for its partition is not 
tenable 150a 

Will 

-Construction—An invalid will can¬ 
not be ratified 4996 

-Construction—Legatee dying after 

testator but before a life-holder created 
by the will—Legatee’9 heir takes after 
the life-holder 55 

* Power of alienation and power of 

testation go together 4896 

Revocation—Disposal of part of 
property given in will does not amount 
to revocation 934 

Words 

■ Pern’ and "jawabdebi,” do not in¬ 
clude presentation of appeal 733c 

* ' Suit or proceeding,”—Meaning 
depends on context in a particular case 

„ FB 627/ 

Aulad” includes females where 
rights of females to succeed is widely 
recognised 40c 
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'Gulzar Jan v. Emperor, (1924) 4 Lah. Overruled in A. I. R. 1929 Lah. 27. 

120=5 L. L. J. 522=A. I. R 1924 
Lah. 80=74 I. C. 433. 
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Chiranji Lai —Accused—Petitioner. 

v. 

The Crown —Opposite Party. 

Misc. Criminal Case No. 158 of 1927, 
Decided on 22nd,October 1927, for transfer 
of a case. 

# & (a) Judicial Officer — Officer called 
upon to decide a matter, must decide it him¬ 
self and should not consult other o fficers. 

It is ono of the elementary principles of ad¬ 
ministration of justioa that a judicial officer 
who is called upon to decide a matter in con¬ 
troversy, must exerciso his own independent 
judgment, after hearing the parties concerned. 
It is the privilege as well as the duty of the 
presiding officer of a Court of justice to form 
his own opinion on the point before him and to 
act accordingly. He ought not, as if it were, 
to mortgage his mind to another officer and to 
seek instructions from the latter, whenever ho 
is oalled upon to decide a difficult or imiortaut 
nutter. A Magistrate who does so, abdicates 
his proper functions and. discloses a lamentable 
lacs of sense of responsibility. " [P 3 C 1 2] 

consuuL°? minal P - °V S \ 526 ~ Magistrate 
hit superior in disposing of a bail 
application—Act forms a ground for transfer. 

a Magistrate before disposing of a bail 

S ,?/r ulW the District- Magistrate 
latter ? f d the applioation as “dvised by the 

^ at thou 8b both, the Subordinate 
Se ‘flnA t 1 ? 0 °hsulting the Distriot Magis- 

Son withS I®" iD ndvising him in con- 
aoowT he °v rders t0 bo Passed on the bail 
•?’ may have acted with the best of in- 

their nait 1 cannaS bc de n>ed that such action on 

SySdJffiwS: r u • jusfcified and 

it : Sar,eM i-^ 

- Q y flppnhension in accused's 
1928 Ii/J. & 2 


mind that he will not have fair trial dcs * 
cribed. 

A case was started against the accused under 
S. 377, on an incomplete chalan. The accused 
applied, as soon as the case was called, under 
S. 344, Criminal P. C., for adjournment on the 
ground that he had been served only three 
hours before, that he wanted time to get copies 
of the statements made by witnesses to the 
police or oefore Magistrates under S.. 1C4, and 
that his loading counsel was out of station ou 
account of the Muharram holidays. This appli¬ 
cation was rejected by the Court on the ground 
that another advocate was present in Court on 
behalf of the petitioner. The accused then 
presented another application uuder S. 52G (8) 
stating that he intended to apply for the trans¬ 
fer of the case from the Magistrate's Court and 
praying that the case be adjourned to enable 
him to do so. The Magistrate rejocted the ap¬ 
plication assuming that the accused wanted to 
apply under S. 528. In the course of the trial 
which then commenced, tho 8rst and important 
witness in respect of whom the ofleuce was 
a eged to be committed stated that he made the 
allegations against the accused at tho instance 
of a person, who was alleged to be a bitter 
enemy of the accused, r that his previous state¬ 
ment before a Magistrate was made under pres- 
sure. A complaint was made against this wit- 

p CS n by qT he >ragiatratc uuder S. 476, Criminal 
£, / " e uext ^ness was then called, but he 

d ' d “ 0t ?” e an ,y d ‘ r f ot evidence against the ao- 
cused. Though at least one other witness for 
the prosecution was present in Court, the Ma- 
gistrate did not examino him but passed an 

h^hnd 1 ^! 1 ?'f ♦ the ° aS0 3n the 8 roUn d that 
™ l0t ° f t I ea8 , Ur y work t0 do.” The ac¬ 

cused then moved the High Court for transfer 

of the case and an ad interim order was passed 
sta) mg further proceedings. [ P 5 0 1] 

: that the manner in which Mia nnnK 
cations under S. 344 and 5S6 Se rejected P the 

0 p S roceediug h s e undorT'i^agSl'ns? 

?. lfcl J QS8 were started the moment he re- 
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as soon as it was discovered that the second 
witness did not give any direct evidence as to 
the guilt of the petitioner, were incidents which 
would necessitate the transfer of thecise to 
another Court : .1. I. R. 1925 .Lah. 361 ; In re 
McCarthy (1924) 1 A*. JJ. 256 and A. I. R. 19*3 
Lah. 264. Rcl. on. [P -5 C 1] 

£ (</) < riminal P. C. t S. 526 (S)— Accused 
notifying his intention to app'y for transfer to 
Court—Court must a Ijo urn the case. 

I’nder the am?nded S. 526 (') as soon as the 
Public Prosecutor, corapl tin int or the accused 
person notifies to the Court his intention to 
nuke an application to tho High Cou^t for 
transfer, the Magistrate is bound to adjourn 
the case and it is not competent to him, after 
such an application has been mide, to record 
nnv evidence at all : A. 1. R. 19*4 All. 533, 
Ref. CP 4 C 2] 

Ram Lai Anand —for Petitioner. 

C. A 7 . Carden Soad — for the Crown. 

Order. — This is a petition under 
S. 526, Criminal P. C. f for transfer to 
another district of a criminal cjse pend¬ 
ing against the petitioner Charanji Lal in 
the Court of Mr. Taj-ud-Din # Magistrate, 
1st Class, Ambala. The petitioner, who 
is the ex*Principal of the Benarsi Das 
High School and Vice-President of the 
Cantonment Board at Ambala. has been 
challaned under S. « 77, I. P. C , for hav¬ 
ing committed unnatural offence with 
one of his pupils, Raj Kumar Sliarma (P. 
W. u, a youth 15 or 1G years old. 

The petition is an unnecessarily lengthy 
document and contiins a large number of 
allegations, several of which are either 
irrelevant to the point before me or have 
not been proved. I do not, therefore, 
think it necessary to deal at length with 
all the contentions raised, but propose to 
coniine myself only to incidents which 
occurred before the Magistrates in their 
judicial capacity, and to base my decision 
on matters, which arc either admitted by 
both parties or with regard to which 
there was no controversy at tho Bar. 
There is however, one matter on which 
the affidavit filed by tho petitioner and 
the explanation furnished by the District 
Magistrate do not agree and to which re¬ 
ference seems to be necessary at the very 
outset. It is alleged by the petitioner 
that he, in his capacity as a member of 
the Cantonment Board and as an office¬ 
holder of various political ani other asso- 
cia' ions, had on several occasions advo¬ 
cated and pressed views on public matters 
which were opposed to those of the De¬ 
puty Commissioner (Mr. Fyson), that by 
so doing he had incurred the displeasure 
of the latter, and that for this reason Mr. 


Fyson was using his position and powers 
as District Magistrate to harm him. After 
considering the arguments of tho learned 
counsel for the petitioner and reading the 
explanation of the District Magistrate, I 
have no hesitation in rejecting the peti¬ 
tioner's contentions in this behalf and 
hold that there is no foundation for tho 
suggestion that because of his activities 
as a member of the Cantonment Board 
and other public bodies the petitioner 
will not have a fair and impartial trial in 
the Ambala District. 

The facts leading to the institution of 
criminal proceedings against the peti¬ 
tioner, so far as they can he gathered 
from the record and the affidavits placed 
before me, are as follows : 

On the 8th June 1927, an application 
(Ex A) purporting to bo written by Raj 
Kumar Sharma and containing serious 
allegations of misconduct against tho 
petitioner, was received by the Inspector 
of Schools, Ambala Division. On tho 13th 
June Raj Kumar is said to havo made 
a lengthy statement (Ex. P. Bj to the 
Inspector of Schools, in which lie stated 
that the petitioner had committed un¬ 
natural offences with him on certain speci¬ 
fied occasions. 

Tho Inspector of Schools discussed the 
matter with Rai Bahadur Benarsi Das, 
the proprietor of the school, as well as 
with Mr. Fyson, District Magistrate, Am¬ 
bala, who was then at Kasauli. Shortly 
afterwards the petitioner was dismissed 
from the school, and on the 27th June 
he was arrested by the Superintendent of 
Police. On the same day an application 
for his release on hail was presented be* 
fore Mr. Said Zaman Khan, Cantonment 
Magistrate. The Magistrate heard argu¬ 
ments in support of the application, but 
instead of making up his mind as to whe¬ 
ther ho should grant or refuse tho appli¬ 
cation, he put himself in communication 
on the telephone with the District Magis¬ 
trate, who was then at Kasauli. The 
petitioner in his affidavit alleges that the 
Magistrate did so with a view to take in¬ 
structions from the District Magistrate 
as to what order he should pass on tho 
bail application. Another affidavit has 
been tiled by one Captain G. D. Ram, 
Medical Practitioner, Ambala, in which 
the deponent states that 

on tho 27th of Juno 1927, ho had gono to tho 
Court of Sardir Said Ziimm Khan, Cantonment 
Magistrate, along with many other leading 
residents of Ambala, to watch the proceedings 
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of tie bail application that had been presentod 
on behulf of Charanji Lil, 
hut -the Cantonment Magistrate stated 
in open Court 

that he was personally inolined to grant tho 
bail, 

but for certain reisons, 

he would like to consult the District Magis¬ 
trate on the ‘phono at Kisauli, where he was 
ou that day 

and that on the 28tli the hail application 

was refused by the Magistrate, 
who stated that he had done so in compli¬ 
ance with tho instructions received on the 
'phono from the District Magistrate*. 

In the explanation that he has sent up 
to this Court, the District Magistrate 
states that 

the Cantonment Magistrate consulted me by 
telephone and was -advised of the reasons of 
refusing bail, namely, to protect the school- 
bovs, to prevent an escape and tutoring of 
witnesses. 


From the above it would appear that 
the Cantonment Magistrate, Mr. Said 
Zimin Khan, did not dispose of the 
application according to his own view of 
the matter, but acted in accordance with 
the instructions received by him from 
the District Magistrate. Now it is quite 
•clear—and indeed it has not been denied 
on behalf of the Crown—that in dealing 
with the bail application Mr. Said Zaman 
Klnn was acting judicially, and in deci¬ 
ding what orders he should pass on the 
application he ought not to have taken 
instructions from tho District Magis¬ 
trate or any other superior authority 
Tf the learned Magistrate felt that all the 
necessary facts had not been placed be¬ 
fore him, the proper course to follow was 
to ask the Public Prosecutor to take 
further and fuller instructions from the 
police or the Inspector of Schools and 
to present in open Court the case for tho 
Drown against the petition for bail, and 
then, after hearing the petitioner’s coun¬ 
sel to pass such orders as he deemed fit. 
The learned Government Advooate has 

innn k y f f ‘t dmifcted that he * unable to 
-support the action of the Magistrate on 

legal grounds and says that all that he 

-T Ju t sfclfication Is that Subordi- 

triof w ag, . st . rate3 sometimes consult Dis- 

tSSf ¥ aglsfcrak ? 8 >u such matters. Now 

“ ft P0Sltl0Q Which 1 can under no 
circumstances accept. It is 'one of the 

o Tust ca y th r ; nCi?Ie / -° f adrn i Q istration 

c llS Z 0 ntV U -T { ° fficer * whoi * 

P £? to a matter in con- 

overay, must ex n-oise bis own indenen- 
*mt judgment, after hearing The ^ parties 


concerned. It is the privilege as well as 
the duty of the presiding officer of a C mrt 
of justice to form his own opinion on the 
point before him and to act accordingly. 
He ought not, as if it were, to mortgage 
his mind to another officer and to seek 
instructions from the latter, whenever 
he is called upon to decide a difficult or 
important matter. A Magistrate who 
does so, abdicates his proper functions 
and discloses a lamentable lack of sense 
of responsibility. 

I.have no doubt whatever that in this 
particular case both the Cantonment 
Magistrate in consulting the District 
Magistrate, and the latter in advising 
him in connexion with the orders to he 
pissed on the bail application, acted with 
the best of intentions, but it cannot he 
denied that such action on their part was 
wholly unjustified and was certainly 
calculated to raise a reasonable apprehen¬ 
sion in the mind of the petitioner, such 
as to bring the case within the rule laid 
down by Lush, J., in the well-known case 
of Serjeant v Dale { i), which is regarded 
by the Courts in England and India as 
the leading authority on the subject of 
transfer of cases. 

% 

Turning back to the proceedings in the 
case we find that, on the rejection of tho 
bail application by Mr. Said Ziman Khan 
the petitioner moved the Sessions Judge’ 
who accepted his petition and ordered his 
release on bail. 


1,1 me-innrao the boy, Raj Kumar 
was produced by the police beforo Mr. 
Said Ziman Khan, Cantonment Magis¬ 
trate, to make a statement on oath inUie 
absence of the petitioner. That state¬ 
ment is not among the papers that are 
before me, but it is admitted by both 
parties that before Mr. Said Zaman Khan 
the deponent retracted the allegations, 
which he had made before the Inspector 

ot bch°oI s imputing misconduct to the 
petitioner. 

a ™hn' e ‘l. h8 |? th J 'r 1927 ’ wl ™ h 

a public holiday, the police took Raj 
Kumar to the Savoy Hotel and once 

r; P M dUC0 TT 1 h , lra before another Magis- 

rate, Mr. Keelan. who recorded his 
Utement under S. 164. Criminal P. C., 
UjX. u;. In this statement Rai 
Kumar practicaUy reiterated wtart he had 

the 13th T re th0 I 1 n8pec . tor of Schools on 
he 13th June and speoifioally s tated that 
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on several occasions the petitioner had 
committed unnatural offence with him. 

On the 5th July 1927 the police sent 
up an incomplete challan against the 
petitioner under S. 377, I. P. C., and 
this was made over by the District 
Magistrate to Mr. Taj-ud-Din, Treasury 
Officer, and Magistrate, 1st Class, for 
trial. In the challan eight witnesses 
were named. On the 5th the Magis¬ 
trate, Mr. Taj-ud-Din, issued summons 
to the petitioner to appear in his Court 
to take his trial on the next day (6th 
July). The petitioner was served ' on 
the morning of the 6th and appeared 
in Court at 10 a. m. As soon as the case 
was called an application under S. 344, 
Criminal P. C„ for adjournment was pre¬ 
sented on his behalf, it being urged that 
he had been served only three hours 
before, that he wanted time to get copies 
of the statements made by witnesses to 
the police or before Magistrates under 
S. 164, and that his leading counsel, 
Sardar Jhanda Singh, was out of station 
on account of the Muharram holidays. 
This application was rejected by the 
Court on the ground that another advo¬ 
cate La la Sri Ram, was present in Court 
on behalf of the petitioner. 

The petitioner then presented another 
application under S. 526 (8), stating that 
he intended to apply for the transfer of 
the case from the Magistrate’s Court and 
praying that the case be adjourned to 
enable him to do so. In this application 
it was not stated in so many words that 
the applicant wanted to move the High 
Court for transfer, but the application 
was made under S. 526 (8), and if the 
learned Magistrate had taken the trouble 
of reading that section he would have 
discovered that it applies only when a 
party asks for an adjournment on the 
ground that he intends to move the High 
Court. The Magistrate, however, passed 
the following order: 

.The applicant does not disclose 

whereto an application for transfer is to be 
made. S. 528 relates to such applications to be 
made to the District Magistrate and further on 
it is not imperative to stop the proceedings 
when the witnesses were present in Court. I 
will record the evidence in Court and allow the 
accused time to make application as desired and 
I remember such is the practice in cases like 
this whec^ unnecessary adjournments are 
sought. Under the circumstances I disallow 
the application and proceed with the case. 

As already pointed out the application 
purported to be under S. 526 and it is 


1928 

surprising how the learned Magistrate 
assumed that the petitioner intended to 
move the District Magistrate under S. 528, 
Criminal P. C., for transfer. It is hardly 
necessary to point out that under the 
amended S. 526 (8), as soon as the Public 
Prosecutor, complainant or the accused 
person notifies to the Court his intention 
to make an application to the High Court 
for transfer, the Magistrate is bound to 
adjourn the case and it is not competent 
to him after such an application has been 
made to record any evidence at all: see 
inter alia Satraj Singh v. Emperor (2). 

The application having been rejected, 
the trial of the petitioner commenced 
and the first witness examined was the 
boy, Raj Kumdr. In his examination-in- 
chief, Raj Kumar, went back on the state¬ 
ments which he made before the Inspector 
of Schools as well as before Mr. Keelan. 
On this the Public Prosecutor applied 
and was granted permission to cross- 
examine him as a hostile witness. In 
cross-examination he stuck to what he 
had stated before and alleged that he had 
written the petition to the Inspector of 
Schools at the dictation of one Shugan 
Chand (who, in the affidavit is described, 
as a bitter enemy of the petitioner); he 
alleged that what he had stated before 
Mr. Said Zaman Khan was true, and that 
on the 30th June, as soon as he returned 
from Muradabad, he was arrested by the 
police and brought in handcuffs before 
Mr. Keelan at the Savoy Hotel and that 
his statement before that officer had been 
made under pressure. As soon as the 
examination of Raj Kumar was over, the 
Public Prosecutor presented an appli¬ 
cation to the Court, stating that the evi¬ 
dence given by Raj Kumar in Court was 
false and that he having gone back on the 
statement which he made on solemn 
affirmation before Mr. Keelan on the 30th 
June, proceedings under S. 476, I. P. C., 
should be taken against him with a view 
to prosecute him for perjury. The learned 
Magistrate stopped further proceedings in 
the case, and there and then called upon 
Raj Kumar to show cause why ho should 
not be prosecuted under S. 193, I. P. C. 
In reply Raj Kumar said that what he 
had stated iq Court was true and that his 
statement before Mr. Keelan was not 
voluntary but had been made under pres¬ 
sure. On this the Magistrate passed an 
order making a complaint against Raj 

(2) A. 1. R. 1924 All. 533. 
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Kumar for haying committed an offence 
under S. 193, I. P. C., and sent it to the 
District Magistrate for trial either in his 
own Court or in that of any other Magis¬ 
trate; Raj Kumar being directed to 
furnish security for Rs. 1,000 or in 
default to be kept in the judicial lock-up. 
This complaint was in due course made 
over by the District Magistrate to Sardar 
Budh Singh, Magistrate, for trial. 

The learned Magistrate then resumed 
the trial and examined the second wit¬ 
ness, Anant Ram, Head Master, H. M. 
High School, Ambala, but this witness 
did not give any direct evidence against 
the petitioner. Though at least one other 
witness for the prosecution was present 
in Court, the Magistrate did not examine 
him, but passed an order adjourning the 
case to the 16th July on the ground that 
lie had “ lot of treasury work to do.” 

On the 13th July the petitioner moved 
this Court for transfer of the case and an 
ad interim order was passed staying fur¬ 
ther proceedings. 

It is quite clear from what has been 
• stated above that the proceedings before 
the learned Magistrate on the 6th July 
were conducted in such a way as to give 
rise to a reasonable apprehension in the 
mind of the petitioner that he will not 
(have a fair and impartial trial in his 
jCourt. The manner in which the appli¬ 
cations under Ss. 344 and 526 were re¬ 


jected; the anxiety to commence the trial 
on an incomplete challan within three 
hours of the service of the summonses on 
the petitioner, the haste with which pro¬ 
ceedings under S. 476 against Raj Kumar 
(P. W. 1) were started the moment he 
retracted his former statements impli¬ 
cating the petitioner; and the adjourn¬ 
ment of the case without examination of 
the remaining witnesses as soon as it was 
discovered that the second witness did 
not give any direct evidence as to the 
guilt of the petitioner, are incidents which 
necessitate the transfer of the case to 
another Court. These incidents do not 
necessarily prove the existence of any real 
bias in the mind of the Magistrate against 
the petitioner but, as pointed out by the 
learned Chief Justice in Amar Singh v 
Sadhn Singh (3) : 

In doling with an application for transfer the 
umrt Has to consider not merely whether there 

nf«=i^ ea reftl biaa ia the miD< * of the 
presiding Judge against the applicant, but whe- 
therm cidents may not have happ med which, 

(») A. I. R. 1925 Lah.ll 81=8 Lah. 89d. 
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though they may bo susceptible of explanation, 
are nevertheless such as are calculated to create 
iu the mind of the accused person a justifiable 
apprehension that he will not have an impartial 
trial: 

See also the observations of Lord 
Hewart, C. J., in the recent English case 
in re McCarthy (4) and of Broadway, J., 
in Sardari Lal v. Crown (5), where the 
case-law on the subject is discussed at 
length. For the foregoing reasons I am 
constrained to allow the application for 
transfer and to withdraw the case from 
the Court of Mr. Taj-ud-Din. 

Both counsel were agreed that in the 
event of this Court deciding to transfer 
the case from the Court of Mr. Taj-ud- 
Din there was no other Magistrate at the 
headquarters of the Ambala, District 
competent to try it as the District Magis¬ 
trate and the other Magistrates have iu 
some form or another taken part in the 
investigation and the case cannot bo sent 
to any of them for trial. A transfer to 
another district is, therefore, necessary. 
The learned counsel for the petitioner 
suggested that the case should be tried in 
the neighbouring district of Ludhiana 
or Karnal, but the learned Government 
Advocate pointed out that, having regard 
to the fact that the case has roused con¬ 
siderable local feeliug at Ambala and in 
the neighbourhood, and that the peti¬ 
tioner appears to have influential friends 
and enemies there, it would be proper 
to send it to a convenient place outside 
the Ambala-Division, where there is no 
likelihood of the witnesses being harassed 
by either side. After fully considering 
the matter, and more especially having 
regard to all that has already happened, 
I find myself in agreement with the sug¬ 
gestions of the learned Government Advo¬ 
cate and direct that this case he tried at 
Hoshiarpur. 

Accordingly I allow the petition, with¬ 
draw the case from the Court of Mr. 
Taj-ud-Din, Magistrate, 1st Class, Ambala, 
and refer if for trial to Mr. E. M. Jenkins, 
District Magistrate, Hoshiarpur, who 
will proceed to hoar it with all convenient 
speed fixing dates on which it may be 
possible for him to examine all the wit¬ 
nesses who come from Ambala, or as 
many of them as may be possible. 

Before concluding, I wish to point out 
that nothing contained in this order 
should, in any way, be construed as giv 

~W 11924] 1 K. B. 256. --* 

(6) A. I. R. 1929 Lah. 2G4=3 Lnh. 448. 
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nig the slightest indication of the views 
of this Court on the merits of the alle¬ 
gations against the petitioner or as to the 
truth or otherwise of the assertions made 
in his affidavit that he is a victim of 
intrigue. These are matters for enquiry 
and determination by the trial Magis¬ 
trate hereafter. 

D.D. Transfer ordered. 

^ A I. R 192S Lahore 6 

Harrison and Tek Chakd, JJ. 

Khangah Hazrat Sultan Bahu Sahib — 
Defendant—Appellant. 

v. 

Pira and others —Plaintiffs and Defen¬ 
dants—Respondents. 

S. A. No. 144 of 1923, Decided on 23rd 
September 1927, from the decree of the 
Dist. Judge, Shahpur, D/- 13th October 
1922. 

# (a) Custom (Punjab)—Alienation by widow 
— iS'ext reversioner minor—Remote reversioner 
can sue . 

A minor is treated as being ordinarily incapa¬ 
ble of defending his rights in the same way as a 
person who has attained majority. I herefore a 
more remote reversioner in ly sue to set aside an 
alienation by widow whore the next reversioner 
happens to be a minor. It is not a question of 
collusion but rather of inability to act. W here 
property is not ancestral the reversioners may 
take action in the presence of the daughters 
and their position is equally good where in 
addition to the daughters there are minor grand¬ 
sons of the last male owner in existence. 

(P G C 2] 

(b) Evidence Act, S. 115— Reversioners chal¬ 
lenging alienation by widow—Widow living — 
Reversioners cultivating land under alienee 
and paying rent to him. taking contribution 
from him for improvements and keeping silent 
when he paid a mortgagee of last mile-holder — 
Facts do not amount to admission of alienee's 
title. 

Whore the alienating widow is living, the 
fact that reversioners exacted more contribution 
from the alienee from widow, for building a 
well for the common benefit of their portion of 
land and that of the deceased mile holder, 
though coupled with payment of rent to donee, 
delay in bringing suit and their silence when 
donee paid off some mortgages on property of 
the deceased male holder, is insullicient to 
establish admission of donee’s title. [P 7 C 1] 

Niaz Muhammad —for Appellant. 

Nanak Chand —for Respondents. 

Harrison, J. — The plaintiffs in this 
case are the collaterals of one Murad, who 
died in 1908, and they sue for a declara¬ 
tion that an alienation by gift made by 
his widow Mt. Begam in favour of Khan* 


qah Hazrat Sultan Bahu will not affect 
their reversionary 'rights when succes¬ 
sion opens out. 

The suit has been decreed by'both the 
lower Courts and on second appeal the 
two points urged by counsel are that the 
suit is speculative and should not have 
been allowed to proceed, inasmuch as 
there were not only the widow and the 
two daughters of Murad but also their 
two sons, and in the presence of these 
four persons the suit is not likely to have 
any practical result. The second point is 
that even if the suit can proceed, the 
conduct of the plaintiffs puts them out of 
Court, inasmuch as they have admitted in 
various ways the title of the donee. 

As regards the first point the counsel 
has relied, more especially, on Jiarkat 
Ham v. Jagat liajn (i), a Full Bench 
ruling, which is not reported in the 
Punjab Record. The all important point 
of whether the daughter's son in that case 
was a minor or a major is not to ho found 
in the ruling. In this case the sons are 
minors and this appears to us to make all 
the difference. A minor, as stated in 
Rittigan’s Digest in Art. 67 is treated as 
being ordinarily incapable of defending 
his rights in the same way as a person 
who has attained majority. It is there¬ 
fore laid down in that article that a more 
remote reversioner may sue where the 
next reversioner happens to ho a minor. 
It is not a question of collusion but 
rather of inability to act. In this case 
the property is not ancestral and it is well 
established that in the presence of the 
daughters the reversioners may take 
action, and their position appears to us to 
he equally good where in addition to the 
daughters there are minor grandsons of 
the last male owner in existence. 

On the second point the counsel has 
relied on four facts; (l) the delay of 
nearly six years; (2) the fact that several 
of the plaiutiffs cultivated various por¬ 
tions of the property and paid the donee 
rent; (3) the fact that the donee paid 
off some mortgages created by the last 
male owner without any sort of protest 
on the part of the plaintiffs and (4) and 
this is tho strongest point, that when the 
plaintiffs built a well for irrigation pur- 
purposes of the land of which they owned 
£ and the late Murad owned the remain¬ 
ing 1/4 they demanded and succeeded in 
exacting a full quarter share, i. e., a full 

U) [191*2] 249 P.W.R. 1912=17 LO7S79 (F.B> 
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owner’s share from the donee. This last 
point is of some importance in our 
opinion, but .all that is shown is that the 
plaintiffs, who are doubtless entitled to 
some contribution, as the donee will enjoy 
the benefits of the well during the widow s 
lifetime, exacted more than they should. 
It is in itself insufficient to establish an 
admission of the donee's title and the 
other circumstances, namely, the cultiva¬ 
tion, the delay and the silence when the 
mortgages were paid do not appear to us 
to strengthen the position appreciably. 
It is to be remembered that before this gift 
the collaterals were cultivating under the 
widow and it was only natural that they 
who owned the remainder of the joint 
holding should have continued to do so 
even after the gift had been made. 

We are of opinion, therefore, that both 
the lower Courts have decided rightly that 
the ‘plaintiffs’ suit lies and in spite of 
their conlucfc they are entitled to the 
deecreo which they seek. Wc, therefore, 
dismiss the appeal with costs. 

D.D. Appeal dismissed . 

* A I.R. 1928 Lahore 7 

Jai Lal, J. 

Ghanaya Lal and others —Judgment' 
debtors—Appellants. 

• v. 

Punjab National Bank , Ltd., Lahore— 
Dacrea-holder— Respondent. 
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raenticaed has been made” in Cl. 5, Art-. 18-i 
apply both to an application for execution and 
an application to tike some step-in-,iid of ex¬ 
ecution. and both the appl : cations arc mentioned 
independently of each o her in the clause, with 
the result that ouch is sufficient to save 
limitation and the second kind of application 
is not dependent on the first. Any action 
taken by a dacreo-holder to realize the money 
decreed in h is favour wbetnor such an action 
is tiken in a pending application for execution 
or otherwise is a step-in-aid of execution : 
A. J. It. 192 > Mail. 217, Foil. [I* 9 C 21 

Jagan Nath Aggarical —for Appellants- 
Hargopal —for Respondent. 

Judgment.—On the 11th December 
19L9 the Punjab National Bank, Limited, 
obtained a decree against Rai Sahib 
Kanhaiya Lal for the recovery of 
Rs. 34,081-7-9 and costs recoverable out 
of the property mortgaged and other pro¬ 
perty and person of the judgment-debtor. 
The decree was not in the form prescribed 
by 0. 34, hut was in the terms already 
mentioned. It appears that another 
creditor of Rii Sahib Kanhaya Lal had 
obtained a decree against him and had 
applied to the same Judge who passed the 
decree in favour of the bank for the ex¬ 
ecution of his decree by sale of the pro¬ 
perty which was subsequently declared 
subject to the lien of the bank and in the 
course of the execution of that decree an 
order had been passed by the learned 
Senior Subordinate Judge that the pro¬ 
perty be sold and out of the sale proceeds 
Rs. 25,000 be paid to the bank and the 
rest to the executing decree-holder. On 
the 12th June 1920 the bank presented 


Wise. Appeal No. 2155 of 1926, Decided 
on 27th September 1927, from the order 
of the Senior Sub-Judge, Kangra, D/- 4th 
Jund 1926. 


* (a) Civil r.C.,0. 21, R. 11 (-2) (;) („) 
Scope. 

Any method sa^estad bv tho dacrea-hold 
for the satisfaction of his decree which msth, 

is not aotually prohibited by law falls with 

n he ^ u « r 7l ew 0f R - 11 W M : ^ 

Rel.on.- 41 Mad. 265 and 5 P. 
1919, Dut. [P 9 C 

.f (b) Limitation Act, Art. 182 (5)— Step-i 
aid—Application to take step need not be ma< 
Pendency of application by same decre 

holder. 


It is not neoessary that an application to take 
some step-in-aid of execution must be mide 
aunng the pendency of on applioition by that 
particular deoree-holdor in : accordanco with law 
™ the proper Court for execution of the deoree; 

on an application oan be mide when no exe¬ 
cution proceeding at the inst inoe of the decreo- 
holder who makes it is panding in Court. The 
"eras where the application next hereinafter 


an application to the Senior Subordinate 
Judge which application is in tho form 
prescribed for the execution of the decrees 
in O. 21, R. 11, Civil P. C., the only 
exception that could possibly be taken to 
it relates to the description of the mode 
in which the assistance of the Court was 
required. This matter I will discuss 
presently. On the 14th April 1923 tho 
bank presented an application to the 
Court praying that tho lands already 
attached be auctioned. It appears that 
previously a wrong description had been 
given by the bank of the property which 
they desired to be sold and that a correct 
description was supplied on the date on 
which this application was made. It is 
not necessary for the purposes of this oase 
to consider the effeot of the next appli¬ 
cation mentioned in the judgment of the 
Senior Subordinate Judge, i. e., the appli¬ 
cation dated the 11th February 1924 made 
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by the bank for permission to bid at the 
auction. Whether tint application is or 
is not a step-in-aid of execution has been 
the subject of controversy before me, but 
as the decision of this point is not neces¬ 
sary for the purposes of this appeal I have 
refrained from expressing any opinion on 
the subject. The next application is 
dated the 4th June 1924 which was made 
by the bank praying for the appointment 
of an ad interim receiver in respect of the 
judgment-debtor's property. The later 
application of the 12th December 1924, 
might be ignored for the same reason as 
the application made on the llth Feb¬ 
ruary 1924. It appears that the judgment- 
debtor compromised the case with the 
other attaching decree-holder with the 
result that on the 20th October 1925 til 
execution proceedings in that cise were 
filed by the Court and with those pro¬ 
ceedings the application made by the bank 
on the 12th June 1920 was also consigned 
to the record room. Then the bank pre¬ 
sented another application on the 16tla 
January 1926, asking for the execution of 
the decree. This application was objected 
to by the judgment-debtor on the 27th 
April 1926, on the ground that it was 
barred by time. The learned Senior Subor¬ 
dinate Judge has disallowed this objection 
and has allowed the execution to proceed. 
This is an appeal by the^ judgment-debtor 

The only question that is agitated be¬ 
fore me is whether the application of tlie 
16th January 1926 is or is not barred bv 
time. The counsel for the respondent has 
relied upon Cl. (5)* of the third column 
of Art. 182, Indian Limitation Act, which 
provides that an application for execution 
cm he mule when the application next 
hereinafter mentioned has been made 
within three years from the date of 
applying in accordance with law to the 
proper Court for execution or to take 
some step-in-aid of execution of the de¬ 
cree. The argument of the counsel for 
the appellant is tint the application of 
the 12th June 1920 is not an application 
in accordance with law anl therefore 
must he ignore;! and that though the ap¬ 
plications of the 14th April 1923 and 4th 
June 1921 are applications made to take 
some steps-in-aid of execution of the de¬ 
cree, the condition precedent, as contained 
in the opening words of this clause has 
not been complied with because accord¬ 
ing to him, as I have already stated, 
there was no application for execution in 


accordance with law. The counsel for the 
respondent says that the application of 
the 12th June 1920 was an applica¬ 
tion in accordance with law and that in 
any case it is not necessary that an ap¬ 
plication to take some step-in-aid of exe¬ 
cution of the decree should he made in 
the course of proceedings taken during 
the pendency of an application by the 
same decree-holder for executio i of decree 
in accordance with law. 

Now, I have already state 1 that the ap¬ 
plication of the 12th June 1920 conforms 
with the provisions of O. 21, R. 11, Civil 
P. C., with the possible exception of the 
prayer as to the mode in which the assis¬ 
tance of the Court is required. The ap¬ 
plication itself is headed as follows : 

Applic ition for execution of a decree accord¬ 
ing to O. 21, H. 11. 

Then follow the various columns in 
which all the details required by R. 11 
are given, hut in the last column it is 
stated that 

according to the order of the Senior Subordi- 
n ite Judge dated the 9th April 1919, Rs. 25,000 
are to be paid to the bank first and the rest 
with interest and costs may be paid pro rata 
along with the other decree-holder, 

and the same prayer is repeated in. an 
amplified form in the holy of the petition. 
This petition was initially dealt with by 
the learned Senior Subordinate Judge as 
other applications for execution are 
dealt with ; hut later he apparently kept 
it pending with the record relating to the 
execution of the decree of the other de¬ 
cree-holder. Now, Cl. (j) O. 21, R. 11 
(2) provides that the application for exe¬ 
cution of the decree shall state the mode 
in which the assistance of the Court is 
required and the following clauses are 
aided as an indication of the various 
inodes in which the assistance may he 
given ; (a) by delivery of property de¬ 
creed, (b) by attachment and sale or by 
the sale without attachment, (c) by the 
arrest of the judgment-debtor, (d) by the 
appointment of a receiver and (e) other¬ 
wise, as the nature of the relief granted 
may require. Now, this last clause in 
my opinion is comprehensive enough to 
include the prayer for grant of a rateable 
share in respect of the balance after 
25,000 had been first paid to the decree- 
hold or out of the sale-proceeds as already- 
decided by the Court. This view is sup¬ 
ported by a judgment of a Division Bench 
of the Chief Court of Oudh which is re¬ 
ported as A. I. li. 1926 Oudh 6L6. In my 
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opinion any method suggested by the 
decree-holder for the satisfaction of his de¬ 
cree which method is not actually prohi¬ 
bited by law, falls within the purview of 
CI.(e) mentioned above. The learned counsel 
for the appellant relied upon Anno malm 
Chettiyar v. Palamalai Pillai (1) and 
Itangi Ram v. Gangu (2) which t hold 
are distinguishable. In both these cases 
it has been laid down that where a de¬ 
cree-holder has attached the property of 
his judgment-debtor in execution of his 
decree and another decree-holder applies 
merely for a rateable share of the sale 
proceeds and the original decree-holder 
compromises with the judgment-debtor 
and withdraws the attachment, the second 
decree-holder is not entitled to ask that 
the attachment be maintained in execu¬ 
tion of his decree, because he has not in¬ 
itially made a prayer for the attachment 
of the property. The question of limita¬ 
tion did not arise in those cases and in 
my opinion is to be decided by quite 
different considerations. 
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of'Cl. (5), Art 182. In my opinion the 

words . 

where the application nest liereinalter men¬ 
tioned has been made 

apply both to an application for execu¬ 
tion and an application to take some 
step-in-aid of execution and both the 
applicttions are mentioned indepen¬ 
dently of each other in the clause with 
the result that each is sufficient to 
save limitation and the second kind of 
application is not dependent on the first.j 
I am of opinion that any action taken,by a 
decree-holder to realize the money decreed 
in his favour whether such an action is 
taken in a pending application for execu¬ 
tion or otherwise is a step-in-aid of execu¬ 
tion. The result is that in my judgment 
the learned Senior Subordinate Judge has 
correctly disallowed the objection of the 
judgment-debtor and I dismiss this ap¬ 
peal with costs. 

• D.D. Appeal dismissed. 


Holding as I do that the application of 
the 12th June 1920 was an application 
for execution in accordance with law it is 
obvious, and in fact it is conceded by the 
counsel for the appellant, that on that 
finding the application for execution is 
admittedly within time. I think it ad¬ 
visable, however, to record a finding on 
the second point that was agitated before 
me and that is whether an application to 
take some step-in-aid of execution must 
be made during the pendency of an ap¬ 
plication made by the same decree-holder 
in accordance with law to the proper 
Court for execution of the decree, or whe¬ 
ther such an application can be made 
when no execution proceeding at the in¬ 
stance of the decree-holder who makes it 
is pending in Court. The question ap¬ 
pears to he a difficult one, but after a care¬ 
ful consideration of all that has bean said 
by the learned counsel on. both sides I 
have arrived at the conclusion that an ap¬ 
plication to take some step-in-aid of exe¬ 
cution of the decree can be made when no 
applicatijn for execution at the instance 
of the particular decree-holder is pending 
in Court. This view is supported by 
Shankara Nainar Pillai v. P. V. Thang- 
amma (3) and follows from the wording 

W U917] 41 Mad. 255=33 Iff. L. J. 707=7 

. sVfrB.r 13 L °-“= (l917) ”• 

ft! 0^9) 6 P. R. 1919=43 I. C. 131. 

\°) A, I. R. 1022 Mad. 247=15 Mud. 202. 
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Fforde and Jai Lal, JJ. 
Dlianna Mal —Defendant—Appellant. 


Parmesliari Das and another —Plaintiff 
and Defendant—Respondents. 

F. A. No. 1620 of 1922, Decided on 
1st June 1927, from the decree of the 
1st Cl. Sub-Judge, Amritsar, D/- 27th 
March 1922. 


(а) Transfer of Properly Act, S. 123— Hus¬ 
band g’fting house to wife—-Both living in the 
house before and after gifl—Gift-deed .executed 
and registcred—Gift is complete. 

There is no authority in support of the pro¬ 
position that where the donee is the wife of the 
donor, a gift is invalid unless tho donor vacates 

tho donated property and puts the donee in its 

exclusive possession. All that is required in 
such a case to validate the gift is au unequi¬ 
vocal intention to make n gift and an effective 
transfer of control of and powor to dispose of 
the gifted property to tho doneo, and this mnv 
bo done by the oxecutiou and registration of the 
deed of gift, though tho husband and wife who 
resided in the house may continue to do so after 
the gift. [p u c 2 ] 

(б) Hindu Law-Strldlian passing to daugh¬ 
ter as Ue\r Daughter takes limited estate . 

A daughter tukiug as heir to her mother, pro- 
pertywhieh was stridhun in the hands of tho 
mother, does not tako it us her own stridhau 
but takes it with a limited estate, with rovorto^ 

25 Li f P r\° "a , he j r8 > f ber Processor: 
.15 All. 476 (P.C.) and .4. 1. R. 1924 All. 15, Foil. 

[P 12C 11 
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(c) Ji'ndu law—Stridhan property revert'ng 
after extinction of a limited estate does not be¬ 
come limited estate it seif. 

There is no authority in support of the pro¬ 
position th it when property reverts to the heirs 
of the last female full owner after the extinc¬ 
tion of a limited estate runder the Mitakshara 
law, it loses its origin ii character and assumes 
the character of a limited estate. Su;h a propo¬ 
sition is sdi-contradictory and is antigonistic 
to the verv notion of the rule of reverter which 
when translated into practice means that when 
determining the heir who is to succeed to the 
property, it ma>t he assumed as if the inter¬ 
mediate limited heir who has died did not 
exist, and the original inheritance o?cned out 
to the next heir to the estate of the last full 
owner. [PhC 2 ; P 13 C 1] 

(d) Hindu Law — Stridhan — Succession , 
Daughter’s son is a preferential heirs to 

stridhan as comoared to a son : 2i Ail. 463 
(P.C.), Exp!. ; 23 Mad. 1 (F.b.). ; A. I. R. 1024 
All. lo and A. I. R. 1926 All. 66i, Ref. 

[P 13C 2] 

(r) Hindu Law—Adoption—Adopted son los^s 
all rights in natural family including right to 
inherit natural relations. 

It is a well established principle of the Mitak- 
sh.tr.i law that an adoption in the dattaki 
form has the effect of transferring th? adopted 
boy from his natural into the adoptive family 
and consequently of losi ig all his rights of a 
son in his natural family including the right 
of claiming any share in the estite of his 
natural relations. The only tie or affinity th it 
such a boy retain* with his n itural family is 
that ho cannot marry in it within the prohi¬ 
bited degree nor cm ho adopt from tint 
family a boy whom he could not have adopted 
if he had remained in tint family. [P 14 C 1] 
# i/) Hindu Law—Alienation by limited 
owner—Person in possession having no right to 
challenge cannot defen l his possession against 
alienee. 

A sale by a limited owner is not ab initio void 
or invalid. It is perfectly valid and binding 
until it is set aside at the instance of the next 
loversioner. Such a transaction is like a void¬ 
able contract which is valid and enforce ible 
unless it is repudiated by the person at whose 
option it is voidable. Therefore, if a person 
who has no right to challenge such an alien¬ 
ation be in possession of the alienated pro¬ 
perty, he cannot defend his possession against 
the alienee : A. 7. R- 1922 Lah. 217, Lx pi. 
and Diet. : A. I. R. 1921 All. 109, Appr. 

[P 14 0 2 ; P 15 C 1] 
(//) Transfer of Property Act, S. 63 —Sale can 
be set aside by creditors only. 

A fictitious sale in fraud of creditors can be 
set aside onlv at the instance of the creditors. 

[P16C1] 

Badri Das , J. N. Bhandari and Hem 
Ilaj for Tek Chand— for Appellant. 

Moti Sagar a ml Mehr Chand Ma'iajan 
—for Respondents. 

Order.— For reasons which we have 
stated briefly and which we shall record 
in detail separately we accept both appeals 


1620 and 1621 of 1022 and direct that the 
suit of Dhanni Mal against Parmeshr 
Dts etc. he decreed with costs throughout 
and that the suit of Parmeshri Das 
agiinst Dhanna Mil etc. he dismissed 
with casts throughout. 

Judgment.—The following facts may 
briefly bestited : The house in dispute 
originally belonged to Bishan Das who 
hid two wives, Mt. Lorindi Bai and 
Mt. Ved Kaur, the latter died without 
issue, but by Mt. Lorindi Bai he had a 
daughter, Mt. Durgi, who had two sons, 
Moti Ram and Parmeshri Das. Parmeshri 
D.is was adopted by Bishen Das. On the 
30th June 1890, Bishan Das made an 
absolute gift of this house to Mt Lorindi 
Bai by meins of a registered deed. There¬ 
after on the 23rd September 1890, he 
made a will bequeathing the whole of his 
property to Mt. Lorindi Bai and after 
her death to Mt. Durgi and then to 
Parmeshri Das. Bislnn Das lied on the 
5th October 1902, and Mt. Lorindi Bii 
died the next dtv, that is, on the 6th 
October 1902. On the 26th August- 
1913 Mt. Durgi sold the house in dispute 
to one Hiri Rim by means of a registered 
s ile-deed, and the latter sold it to Dhanna 
Mal, appellant, on the 23rd November 
1917. It appears that after the sale 
Mt. Durgi continued to live in the house 
as a tenant, till her death in September 
1917. Parmeshri Das also resided in the 
house with Mt. Djrgi. It further seems 
that after the death of Bishan Das, 
Parmeshri Das and Mt Durgi continued 
to carry on his business which, however, 
failel with the result that a composition 
had to he unde with the creditors. 

Apparently after the death of Mt. Durgi 
Parmeshri Das claimed to ho the owner 
of the house ; this led to civil and crimi¬ 
nal proceedings between him and Dhanna 
Mal which culminated in two suits being 
instituted in the Court of the Senior Sub- 
orlinate Judge of Amritsar, one by 
Dhanna Mal against Parmeshri Das for 
possession of the house, with the excep¬ 
tion of a small portion which the plain¬ 
tiff alleged was already in his possession, 
and the second by Parmeshri Das against 
Dhanna Mal for a declaration that he was 
the absolute owner of the house. Both 
the suits were tried together and have 
been disposed of by the learned Senior 
Subordinate Judge by the same judgment. 
The suit of Parmeshri Das has been 
decreed and jthe other suit has been diV 
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missed. Dhanna Mal has consequently 
appealed to this Court. 

After counsel for both parties had ar- 
gued their respective cases we arrived at 
the conclusion that the appeals must be 
accepted and, stating our reisons in brief 
orally, we pronounced judgment accord¬ 
ingly and intimated to the parties that 
we would record our reasons for our con¬ 
clusion in detail later. This we proceed 
to do now. The first important question, 
which needs determination in this cise, 
is as to the origin and nature of the title 
of Mt. Lorindi Bai in the house in dis¬ 
pute. Counsel for the appellant contends 
that she derived her title by virtue of 
the gift nnd3 in her favour on the 
cOth June 1890 which conferred 

an absolute interest on her and, 

therefore, that it become her stridhan 
descending on her death to lies stridhan 
heir under the Mitakshara law, and also 
that, oven if it be held that she derived 
her title by virtue of the will made by 
Bislian Das, on a proper construction of 
the will the bequest gave her an absolute 
title to the house and, therefore, the subse¬ 
quent bequests in favour of Mt. Durgi and 
Parmeshri Das being repugnant to the an¬ 
tecedent absolute bequest in favour of Mt. 
Lorindi Bai were invalid and should be 
ignored, and that consequently the house 
descended to the heir who would be en¬ 
titled to inherit her stridhan estate. The 
respondents’ case, on the other hand, is 
that the gift was never acted upon as it 
has not been established that possession 
of the property donated was given to the 
•* donee at the time of the gift and that, 
therefore, Mt. Lorindi Bai took the house 
under the will, and further that the in¬ 
tention of the testator was to give a 
limited interest to Mt. Lorindi Bai 
subject to the gift over to Mt. Durgi and 
Parmeshri Das. In support of this con¬ 
tention reliance was placed on a judgment 
of the House of Lords reported in (1905) 
Appeal Cases 85, and 'it was strenuously 
urged that Mt. Durgi and after her death 
Paremshri Das became the owners of the 
house under the will.. 

The learned Senior Subordinate Judge 
has given no definite finding whether or 

’not the gift was acted upon or whether it 
was invalid. He has held, following 
Mohanlal y.Niranjan Das (l) that even 
undgr the will Mt. Lorindi B ai took an 
(1)"A.I. R. 1921 Lah. 11=2 Lab. Vii. 

. *T^3: V I ’ - 


absolute interest and consequently that 
the bequest in favour of Mt. Durgi and Par¬ 
meshri Das was invalid and inoperative. 

In my opinion there is absolutely no 
reison to hold that the gift was not acted 
upon. In the deed it is expressly pio* 
vided that possession of the house had 
been given to Mt. Lorindi Bai, the donee. 
There is no evidence on the record from 
which it may be inferred that possession 
was not actually given to her. After the 
lapse of so many years from the date of 
the deed the burden of proving the in¬ 
validity of the gift lay heavily on Parme¬ 
shri Das and, in my opinion, he has not 
discharged it. Moreover no authority is 
cited in support of the proposition that, 
in a case like the present where the donee 
is the wife of the donor a gift is invalid 
unless the donor vacates the donated 
property and puts the donee in its exclu¬ 
sive possession. Indeed the learned counsel 
admitted that all that is required in such 
a cise is an unequivocal intention to 
make a gift and an effective transfer of 
control of and power to dispose of the 
gifted property to the donee. This provi¬ 
sion of law was, in my opinion, complied 
with in this case by the execution and 
registration of the deed of gift, it being 
borne in mind that the husband and wife 
who resided in the house continued to do 
so after the gift. 

Holding, therefore, as I do that Mt. 
Lorindi Bii took the property undor the 
gift it is obvious that she took an abso¬ 
lute interest in the house which the deed 
purported to grant her and, therefore, the 
house was her stridhan property and 
devolved after her on Mt. Durgi as an 
heir to the stridhan estate of her mother 
Mt. Lorindi Bai. 

In view of the above finding it is not 
necessary forme to discuss the next ques¬ 
tion whether, if Mt. Lorindi Bai had 
taken the house under the will, she had 
an absolute interest in it or a limited in¬ 
terest subject to the bequests in favour of 
Mt. Durgi and Parmeshri Das. Counsel 
for the latter urged that the house was 
not taken by Mt. Lorindi Bai under the 
gift because otherwise Bishan Das would 
not have made a will, but the will makes 
no mention of the house and it is ad¬ 
mitted that he had considerable property 
other than the house whioh could have 
been the subject of the bequest. There is. 
further no substance in the argument of 
the counsel that in his pleadings Dhanna 
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Mai admitted that Mt. Lorindi Bai had 
taken the house under the will. His 
written statement properly construed 
•amounts to this : that Mt. Lorindi Bai 
derived her title to tlie house under the 
deed of gift, hut if she be deemed to have 
taken it under the will, still she inherited 
an absolute title. Such a plea does not 
in any way militate against his primary 
case which is that the title of Mt. 
Lorindi Bai was by virtue of the gift. 

The next question agitated before us, 
and which comes after the first in its 
natural sequence, is whether Mr. Durgi 
as an heir to the stridhan estate of her 
mother Mt. Lorindi Bai had herself a life 
♦ interest in the bouse or whether she took 
an absolute title thereto. Counsel for 
Parmeshri Das contends that she took an 
absolute interest, but the learned Senior 
Subordinate Judge has held that she had 
only a life-interest and nothing more. In 
my opinion the view of the learned Judge 
is correct. It is supported by a judgment 
of their Lordships of the Privy Council, 
i. e. Sheo Partab Bahadur Singh v. 
Allahabad Bank (2), in which it was held 
that under the'Hindu law of Benares 
school there is no distinction as to the 
nature of the estate taken between pro¬ 
perty inherited by a woman from a male 
and property inherited by her from a 
female and that in both cases she takes it 
not absolutely as her stridhan but as a 
qualified estate with reverter after her 
death to the heirs of her predecessor-in¬ 
title. The same view is taken in Sham 
Behari Lai v. Kam Kali (3) where it was 
held that : 

ia daughter taking as heir to her mother property 
which was stridhan in the h inds of the mother 
does not take it as her own stridhan, but takes 
it with a limited estate, with reverter after her 
death to the l oirs < f her p:edecessor. 

Following these judicial authorities, 
I hold that after the death of Mt. Durgi 
the house would have reverted to the 
heirs of Mt. Lorindi Bai but for the sale 
by her in favour of Hari Ram, and also 
that Mt. Durgi having merely a limited 
estate in the house was not competent to 
sell it except for valid necessity as that 
term is defined in the Hindu law. 

No argument, however, was advanced 
before us by counsel for the appellant in 
support of his plea that there was valid 
necessity for the sale. Indeed it was 

(2) [1903] 25 All. 476=30 I. A. 209=8 Sar. 

535 (P. C.). 

<3) A. I. R. 1024 All. 15=45 All. 715. 
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conceded that such necessity had not been 
established. The main contention of the 
learned counsel was that, assuming that 
the sale was without necessity, Parme- 
sbri Das, not being the next heir of Mt. 
Lorindi Bai with regard to the house in 
dispute in the presence of Moti Ram, her 
daughter's son, was not competent to 
challenge the sale which must be held to 
he valid and subsisting unless set aside 
at the instance of the next reversionary 
heir, that is Moti Ram. 

This takes us to the consideration of 
the next question that arises in this case, 
which is whether Parmeshri Das is the 
next heir of Mt. Lorindi Bai in respect of 
the house in dispute or whether he is 
now competent to challenge the sale by 
Mt. Durgi in favour of Hari Ram. I 
will first clear the ground by stating 
that, according to the recitals in the 
sale-deed Mt. Durgi did not purport to 
transfer her life-estate only, but she sold 
the house absolutely, that is to say, she 
expressly intended to grant an absolute 
heritable title to the vendee Hari Ram, 
which was not intended to terminate with 
the death of Mt. Durgi, but continues to 
subsist unless the sale is set aside as hav¬ 
ing been made without valid necessity. 

The argument of the respondent's coun¬ 
sel was that, even assuming that origin¬ 
ally the house was the stridhan property of 
Mt. Lorindi Bai in her hands, it ceased to 
be so in the hands of Mt. Durgi, and when 
it reverted to Mt. Lorindi Bai's heirs 
after Mt. Durgi s death, it had lost its 
character as the stridhan property of Mt. 
Lorindi Bai and had assumed the char¬ 
acter of the usual woman’s estate in the 
property inherited by her from her hus¬ 
band, and, therefore, devolved on the heir 
who was entitled to succeed to the rest 
of her husband's estate in her hands. . No 
authority was cited, and I know of none, 
in support of the proposition that when 
property reverts to the heirs of the last 
female full owner after the extinction of 
a limited estate under the Mitakshara 
Law, it loses its original character and 
assumes the character of a limited estate. 
Such a proposition, in my opinion, is self¬ 
contradictory and is antagonistic to the, 
very notion of the rule of reverter which, 
when translated into'practice, means that 
when determining the heir who is to suc¬ 
ceed to the property, it must be assumed 
as if the intermediate limited heir who 
has died did not exist, and the original 


Lahore 13 


1928 Dhanna Mal v. Parmeshari Das 


[inheritance opened out to the next heir 
;to the estate of the last full owner. I 
hold that the house would have reverted 
to the heirs of Mt. Lorindi Bai who 
would have inherited it as her stridhan 
property if her death had taken place 
after that of Mt. Durgi. The learned 
Senior Subordinate Judge has held that, 
on the death of Mt. Durgi, Parmeshari 
Das was equally entitled to inherit the 
house in dispute with Moti Ram as stri¬ 
dhan heir of Mt. Lorindi Bai, and has 
relied in support of this view on Shco- 
shankar Lai v. Devi Sahai (4), which is a 
judgment of the Judicial Committee of the 
Privy Council. In that case the pro¬ 
perty in dispute was gifted absolutely to 
Mt. Jadu Nath by the last male owners 
thereof. On Mt. Jadu Nath's death her 
daughter, Mt. Jagar Nath, succeeded to her 
rights. Jagar Nath died leaving sons and 
a married danghter. In a suit by the 
sons of Mt. Jagar Nath to establish their 
title to the property against certain de¬ 
fendants, who professed to hold it ad- 
versly to Mt. Jadu Nath and Mt. Jagar 
Nath, the plea of the defendants, inter 
alia was that as a sister of the plaintiffs 
was in existence, she, not they, was the 
heir to their mother’s property. The 
plaintiffs contended that the existence of 
the sister did not prejudice their claim 
and an issue was framed : 
whether the plaintiffs are entitled to maintain 
the present suit while the daughter of Mt. Jagar 
Nath Kunwari exists. 

It may be mentioned that the daughter 
was not a party to this litigation at all. 
In the course of their judgment their 
Lordships of the Privy Council remarked: 

The precise question, theroforo, for decision 
is whethor, under the Hindu law of the 
Benares sohool, property which a worn in has 
takon by inheritance from a female is her stri¬ 
dhan in such a sense that on her death it 
passes to her stridhan heirs in the female line 
to the exclusion of males. 

Their Lordships eventually answered 
the question in the negative and decreed 
the plaintiff’s suit concluding the judg¬ 
ment as follows : 

Their Lordships are, therefore, unable to 
agree with the High Court in thinking that the 
property now in disputo was the stridhan of 
Alt. Jagar Nath devolving as such upon the 
plaintiff s jnarried sister in preference to them 
an j*,vji 8 is sufficient to dispose of the case. 

. It ^ thus to be observed that the pre¬ 
cise question that is involved in the pre- 
sent case was not raised and disc ussed 

(4) fiSS A1K 468=80 l - A - 202=8 Sar. 

465 (P. C.). 


before the Judicial Committee. It ap¬ 
pears to have been assumed that if Mt. 
Jagar Nath did not become a full owner 
of the property and it reverted to the 
heirs of Mt. Jadu Nath the plaintiffs 
were entitled to succeed. The question 
whether the plaintiffs were the heirs of 
Mt. Jadu Nath after the death of Mt. 
Jagar Nath or whether their sister was 
the heir was not apparently discussed be¬ 
fore their Lordships.# This judgment, 
therefore, is no authority in support of 
the view of the learned Senior Subordi¬ 
nate Judge, but its ultimate effect does 
lend some support to it. This, however, 
is not the first time that the question of 
interpretation of this case has come up 
for consideration before the High Courts 
in India. It was considered, inter alia,, 
by a Full Bench of the Madras High 
Court in Sulramanian Chcttij v. Aruna- 
chalam Chetly (5), and also by a Division 
Bench of the Allahabad High Court in 
Sham Behari Lai v. Ram Kali (3), and 
again in Ram Kali v. Gopal Dei (6). In 
the Madras case it was held that a. 
daughter’s daughter is entitled to take in 
preference to a daughter’s son, the stri¬ 
dhan of grandmother and that the judg¬ 
ment of the Judicial Committee already 
referred to should not be taken to lay 
down a rule to the contrary as the ques¬ 
tion was not directly put in issue before 
their Lordships, but was merely assumed. 
The same view of the effect of the Privy 
Council judgment was taken in the 
Allahabad cases cited above. 

Another circumstance that may perti¬ 
nently be mentioned is that in the case 
before us Moti Ram has been impleaded 
as a party and is actually prosecuting the 
case on behalf of Dhanna Mal who is his 
father-in-law and there is a statement on 
the record from which it appears that 
Dhanna Mal intends to transfer this 
property to Moti Ram. This, however, 
does not materially affect the question^ 
before us. 

The heirs to the stridhan property of 
the kind with which we are concerned in 
this case are mentioned in para. 125 (2) 
of Mulla’s Principles of Hindu. Law, 
where the daughter's son is mentioned to 
be the preferential- heir as oompared to 
a son. The learned counsel for Parmeshri 
Das did not contend that this order of 
succession was not correct. His argu- 

(5) [1905] 23 Mad. 1 IF. B.). -- 

16) A. I. R. 1920 All. 557=43 All. 649. 
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rnent, however, was that his client was 
entitle 1 to succeed for two reasons ; (l) 

as the property when it reverted to 
Mt. Lorindi B ii’s heirs after the death of 
Mt. Durgi ceased to he her stridhan pro¬ 
perty, it descended to her son with the 
rest of the property which she had in¬ 
herited frona her husband, and (2) that in 
any case Parmeshri Das was also a 
daughter’s son of Mt. Lorindi Bai and 
did not loso his lights as such in spite of 
his adoption by Bishan Das. 

I have already recorded my opinion 
that the property, when it reverted to 
Mt. Lorindi Bai’s heirs after the death of 
Mt. Durgi, did not lose its character as 
her stridhan property. It, therefore, 
follows that her daughter’s son is entitled 
to take it bofore her son, and consequently 
Parmeshri Das could not inherit the 
house in suit as the son of Mt. Lorindi 
Bai. I am also of opinion that on his 
adoption by Bishan Das he lost his rights 
as his daughter's son and consequently 
also as the daughter’s son of Mt. Lorindi 
Bai. The learned Senior Subordinate 
Judge appeal's to have been under some 
misapprehension, when he holds that the 
adoption of Parmeshri Das by Bishan 
Das did not take away his former status 
as his daughter's son. It is a well-estab¬ 
lished principle of the Mitakshara Law 
that an adoption in the dattaka form has 
the etTect of transferring the adopted boy 
from his natural into the adoptive family 
and consequently of losing all his rights 
of a son in his natural family including 
the right of claiming any share in the 
estate of his natural relations. The only 
tie or affinity that such a boy retains 
with his natural family is that he cannot 
marry in it within the prohibited degree 
nor can he adopt from that family a boy 
whom he could not have adopted if 
he had remained in that family: see 
para. 409 of Mulla’s Principles of Hindu 
Law. The proposition, in my opi¬ 
nion, is so well recognized that uo fur¬ 
ther authority is necessary to support it. 
In fact counsel for the respondent did not 
seek to support the judgment of the 
Senior Subordinate Judge on this ground 
hut he asserted that the adoption in this 
case was not in the Dattaka but in the 
kritima form, the sole ground advanced 
in support of this contention, being that 
under the Mitakshara law, a daughter's 
son could not be adopted in the dattaka 
form. 
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We decline! to entertain this assertion 
of the leirned counsel, as it appeared to 
us that it was assumed throughout the 
trial in the lower Court that this was a 
valid adoption under the dattaka form 
and that an atte npt was being mido to 
raise a new plea for the first time before 
us. I further h old that there is abso¬ 
lutely no m aterial on the record in sup¬ 
port of the contention of the learned 
counsel an! it must, therefore, be assumed 
that this was a valid adoption under the 
dattaka form. It, therefore, follows that 
Parmeshri Das is not entitled to inherit 
the h ouse along with or in preference to 
Moti Rani. 

Counsel for the respondent then pro¬ 
pounded another proposition which is 
that the sale in favour of Hari Rain 
being by the holder of a limited estate 
under the Hindu law was invalid, and, 
therefore, that Parmeshri Das who was 
in possession of the house could defend 
his possession against the invalid titlo of 
Dhanna Mai who derived it from Hari 
Ram. It was further contended that as 
part of the same proposition that, in any 
case, Parmeshri Das being a reversioner 
after Moti Ram, was entitled to defend 
his possession on the ground that the 
sale in favour of Hari Ram being without 
consideration and necessity was invalid. 

In support of the first proposition the 
learned counsel relied upon Ismail Ariff 
v. Mahomed Glious (l) and Abdul v. 
Sarbu'and (8) in which it has been held 
that more possession is a sufficient defence 
against persons who have no titlo to the 
property in suit and that a person in 
possession of land without titlo has an 
interest in the property which is good 
against all the world except the true 
owner. But there is an initial fallacy 
underlying the contention of the learned 
counsel. A sale by a limited owner is 
not ab initio void or invalid. It is per¬ 
fectly valid and binding until it is sot 
aside at the instance of the next rover- 
sioner. Such a transaction is, if I may 
use the analogy, like a voidable contract 
which is valid and enforceable unless it 
is repudiated by the person at whose 
option it is voidable. The learned coun¬ 
sel placed reliance on cortain remarks 
quoted at the bottom of p. 452 by a Divi- 

(7) [1893] 20 Cal. 831=2(71 L A. 89=6 Sar. 

305 (P. C.). 

(8) [1902] 78 P. R. 1902. 
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sion Bench of this Court in Gobinda v. 
Nandn (9) which are to the effect that 
the restrictions on a Hindu widow’s power of 
alienation are inseparable from her estate, and 
their existence docs not depend on 
that of heirs capable of taking on her death. 
It follows that if, for want of heirs, the right 
to the property, so far as it has not been law¬ 
fully disposed of by hor, passes to the Crown, 
the Crown must have the same power 
w)tich an heir would have of protecting it ; in¬ 
terests by impeiching any unauthorized aliena¬ 
tion by the widow. 


This remark, in my opinion, does not 
help the respondent. The true meaning 
of the remark is that if at the time when 
the inheritance opens out on the death 
of the widow there are heirs who are 
entitled to inherit they have a right to 
institute a suit to impeach an unautho¬ 
rized alienation made by her, and that if 
there are no such heirs and the property 
passes to the Crown, the Crown has such 
a right. The remark assumes that the 
person who attacks the alienation is en¬ 
titled to inherit the property. Assuming 
that Parmeshri Das is a stranger to the 
family in the sense that he has 
no right to inherit the stridhan property 
of Mt. Lorindi Bai and, therefore, that 
he is attempting to establish his title to 
the property merely on the ground of his 
adverse possession as against an alienee 
from a limited owner, the alienation 
being, without necessity, I am clearly of 
opinion that he cannot succeed. 


‘■■"In Jhari Koeri v. Bijai Singh (10) per 
sons in possession of the property then ii 
dispute, who were tho defendants, de 
fended the suit inter alia on the groum 
of their possession and contended tha 
unless the plaintiffs who for practica 
purposes were the purchasers of the pro 
perty from a limited owner proved ai 
indefeasible title to the property they 
the defendants, were entitled to remaii 
m possession. The learned Judges heh 
that the purchasers having purchase! 
what purported to be an absolute in 
terest in the property they obtained i 
title voidable at the instance of the re 
versioners on the widow’s death and tha 
until challenged by them it was a goot 
title and could not be treated as a nullity 
by any trespasser who had succeeded it 
getting possession of the property Wit! 
all respect I agree with this view anc 
nold that there is no substance in I 
Bret contention of the learned counsel. 

/fjj \ g* J922 Lah. 217=5 Lah. 450. 

(10) A. I. R. 1924 All. 109=45 All. 618. 


With regard to the second contention, 
that, though Moti Ram was the im¬ 
mediate heir still Parmeshri Das being 
the heir next after him could ontest the 
validity of the sale in favour of Han Ram. 
It is not necessary for me to decide 
whether Parmeshri Das was competent 
to sue to set aside tho sale during the 
lifetime of Mt. Durgi, but I will confine 
my remarks to the circumstances as they 
existed at the time of institution of these 
suits. On the death of Mt. Durgi, Moti 
Ram remained no longer an expectant re¬ 
versioner. His expectation to inherit 
the estate of Mt. Lorindi Bai having 
materialized on the succession hav¬ 
ing opened out Parmeshri Das lost all 
rights in it as the next heir. There is no 
doubt that if Moti Ram had actually in¬ 
herited the house, he would, as the 
daughter's son of Mt. Lorindi Bai, have 
become a full owner thereof, and as such 
would have become a new stock of heirs 
with regard to the house so inherited by 
him, and therefore on his death it is his 
heirs, under the Hindu law, and not those 
of Mt. Lorindi Bai, that would he entitled 
to succeed to him. Parmeshri Das, there¬ 
fore, under the circumstances, has lost all 
reversionary interest ' in the house 
on the death of Mt. Durgi and is 
consequently not comptent to challenge 
the sale by her, and especially so when 
we know that Moti Ram is actually sup¬ 
porting the alienee. Parmeshri Das's 
interest, if any, that now remains in tho 
house is as an expectant heir to Moti 
Ram and as such he is not entitled to 
challenge the alienation and specially so 
considering that it has not boon chal¬ 
lenged by tho lattor. . 


Tho last question taken up by tho 
counsel for the respondent was that in 
any case the sale in favour of Hari Rain 
was fictitious having been effected to de¬ 
fraud the creditors of Mt. Durgi and that 
it was absolutely void a'hd, therefore, did 
not confer any title on the vendee It 
is hardly necessary to seriously consider 
this plea. In the first instance it has 
not been established that the sate was 
fictitious and effected with intent to 
defraud tho creditors. On the other hand 
it appears from the statement of the res¬ 
pondent’s own witness, Harjas Rai, that 
the house in dispute was left to Mt 

6 cre , dit ° rs - , Xt Wears that 
on the Allure of the business of Mt 

Durgi and Parmeshri Das they made a 
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composition with their creditors an 1 
handed over the bulk of their property 
to certain trustees, including Harjas Rai, 
for distribution to the creditors, but it is 
clear that the house in dispute was not 
so handed over, but was expressly left 
unaffected by the trust. There was, 
therefore, no danger of its being attached 
by the creditors and consequently there 
was no motive and no occassion to trans¬ 
fer it fictitiously with intent to defraud 
the creditors. 

It is not, therefore, necessary for me 
to consider the next point whether Par- 
uieshri Das is entitled to defend his pos¬ 
session, merely on the plea that the sale 
in question was fictitious, though I may 
remark in passing that, as at present 
advised, I consider that such a sale can he 
set aside only at the instance of the credi¬ 
tors and consequently the plea that it 
was void is not open to Parmeshri Das 
under the circumstances. 

It is for these reasons that the appeals 
have been accepted by us aud the decrees 
of the learned Senior Subordinate Judge 
reversed. 

U D Appeal accepted. 
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Dalip Singh, J. 

Haji Abdul Rahim and Sons —Defend 
ants—Appellants. 

v. 


Chet Ram-Amar Hath — Plaintiffs — 


Respondents. 

S. A. No. 722 of 1927, Decided on 29th 
June 1927, from a decree of the Senior 
Sub-Judge, Gurdaspur, Dr 25th Nov¬ 
ember 1926. 


Limitation Act, S. 12—Copping agent is not 
agent of the Court—Time spent by the copp¬ 
ing agent is not allowed to the appellant— 
Chief Court’s Rules and Orders Vol. Ill, Ch. I, 
llr. 4 (ii) and 4 (iv). 

The Copying Agency cannot be regarded as 
other than an agent of the applicant and is 
not an agent of the Court. Time spent by the 
Copying Agency in getting the estimate and put- 
tine in the application should not be allowed 
to the applicant : 01 I'. L. It. 1911 I^olL ^ 


Mohsin Shah—lor Appellants. 

Mchr Cliand Maliajan —for Respondents. 


Judgment. —A preliminary objection 
is taken that this appeal is barred by 
limitation. The facts are as follows : 
The order of the learned Senior Sub- 


Judge from which this appeal is taken is 
dated the 25th November, 1926. On 
the 31st January 1927 the appellant 
applied to the Agent, Copying Agency, 
Gurdaspur for copies of : (L) the judgment 
of the Sub-Judge, Pathankot, dated 
the 11th December 1925 : and (2) the 
judgment and decree-sheet of the Senior 
Sub-Judge, Gurdaspur, dated the 25th 
November 1926. 

He sent this application by post under 
registered cover with a copying-fee of 
Rs 3. The copying agent asked the Court 
for an estimate of the money needed, and 
on the 2nd February he was informed 
that Rs. 4 more were payable in advance 
and that this should be put in by the 
10th February. Thereupon, on the 
10th February the sum was put in and 
a proper application made to the Court. 
The copies required were supplied on the 
11th February 1927. The appeal was 
originally presented here as a revision 
on the 28th February 1927, but the 
oflice pointed out that an appeal lay aud 
accordingly the heading was altered on 
the 5th March 1927. 

It is, however, contended on behalf of 
the respondent that, even taking the date 
for the presentation of the appeal as the 
28th February, 1927 the appeal is 
barred by limitation by three days. This 
would be so, unless the time spent by the 
copying agent in getting the estimate, 
etc., and putting in the application with 
the proper fee ho allowed to this appel¬ 
lant. Ashiq Hussain v. Ali Bakhsh (l) is 
a case almost entirely in point. It is 
true that in that case no money at all 
was sent, whereas in this case Rs 3 were 
sent and it was pointed out that .any 
deficiency would he made up on the 
copies being supplied per V. P. P. But 
the point decided by that ruling was that 
the copying agency could not bo regarded 
as other than an agent of the applicant 
and was not an agent of the Court under 
R 4 (ii), Ch. 1, of the Rules and Orders of 
the Chief Court, Vol. III. Whether R. 4 
(ii) or R. 4 (iv) applies, this principle must 
still hold good. 

I, therefore, accept the preliminary 
objection and hold that the appeal is 
barred by limitation and must be dis¬ 
missed with costs. 

N.D. Appeal dismissed. 


11) [1911] Gl r. L. R. 1911 =9 I. c. 331 = 
189 I\ W. R. 1911. 


Lahore 17 


1928 Emperor v. 

A. I. R. 1928 Lahore 17 

Addison and Skemp, JJ. 

Emperor—Appellant. 

v. 

Ibrahim and others —Accused — Res¬ 
pondents. 

Cri. A. No. 1203 -of 1926, Decided 
on 23rd March 1927, from the order 
of the Sessions Judge Ferozepur, D/- 1st 
September 1926, 

(<i) Criminal P. C., S. 154— All details need 
not be given in report to police. 

Every detail need not be given in the first 
report to the police, which is not substantive 
evidence. [P-19, C 1] 

(6) Criminal trial—Evidence. 

Where the prosecution evidence is reliable, 
stands unrobutted and is overwhelming, con¬ 
victions cannot be set asid-s. [P 19, C 2] 

(c) Criminal P. C., S. 162— Statements to 
police can be used only for contradicting a 
witness under S. 145, Evidence Act. 

The only way a witness can be contradicted 
by statements mido to the police under the 
rovisions of S. 1G2, Criminal P. C., is to provo 
is written stitomont and put it to the witness 
under S. 145, Indian Evidence Act, to permit 
him to explain the contradictions, if any. 
Statements midoto the police cauuot be used at 
a trial in any other way. [P 19, C 1] 

Carden Noad —for the Crown. 

Zafrulla Khan —for Respondents. 

Addison, J.—The nine respondents, 
Ibrahim, Dillu, Mustaqim, Nizam, Imam 
Din, Badar Din, Sultan, Kiiushi Mahom- 
mad and Jan Mohammad, who are Tar¬ 
khans of village Dabra and closely related 
to each other, were charged under S. 302, 
read with S. 149, I. P. C., with the 
murder of Bhagat Singh, Honorary Magis¬ 
trate, on the afternoon of the 3rd May 
1926, at Dabra and were acquitted by the 
Sessions Judge of Ferozepore. An ap¬ 
peal has been presented by the Crown 
against this order of acquittal. 

Bhagat Singh lived at Muktsar but 
some members of his family live at 
Dabra. Bhagat Singh and his sons along 
■with his nephew, Balwant Singh and others 
own Patti Ganda Singh of village Dabra, 
while Fazal, lambardar and others own 
Patti Ram Singh. Fazl and the other 
owners of the second named patti, 
though Musalmans, are related to the 
Khatri owners of the other patti. They 
changed their religion some time ago as 
is clear from the fact that Fazl’s father 
was also a Musalman, by name Mohkam 
Dm. The respondents are occupancy 
tenants, as well as ordinary tenants, of 
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the proprietors of village Dabra. Litiga¬ 
tion was pending at the time of the 
murder between Bhagat Singh and 
Ibrahim respondent, namely, a revenue 
suit for produce aud a criminal case of 
mischief caused by cattle, instituted by 
Bhagat Singh. There also had been 
other cases against Ibrahim and other 
members of his family by the relatives 
of Bhagat Singh. 

The story, as told by the prosecution, 
is that Bhagat Singh came to Dabra on 
the afternoon of the 3rd May. He did so 
in order to arrange for the summoning 
of the witnesses in the pending cases 
mentioned abo% - e. His nephew Balwant 
Singh P. W. 4, complained to him that 
the ears of some of their wheat sheaves 
had been stolen, that the lambardar Fazl 
Din, P. W. 8 had promised to make in¬ 
quiries and that Murid, sweeper, was 
suspected. Murid was called to Fazl 
Din’s house where he denied the theft 
and offered to show the ears which he 
had. Thereupon, Bhagat Singh, accom¬ 
panied by his nephew Balwant Singh 
P. W. 4, his son Jaswant Singh, P. W. 10, 
Jagat Singh his cousin once removed, 
P. W. 11, Fazl Din, lambardar, P. W. 8. 
and his brother Waheb, P. W. 7, both 
of whom are Musalman collaterals of the 
deceased, and by Murid, sweeper P. W. 5, 
who works for Waheb, went to Murid’s 
house, being joined by Shibbu, a Chamar 
by caste, P. W. 9, on the way. The res¬ 
pondent Dillu, brother of Ibrahim res¬ 
pondent, was standing there. When thf y 
arrived, Jaswant Singh remarked that 
Murid and the Tarkhans had looted them. 
The ears were inspected and the deceased 
sent Balwant Singh for a cart which he 
brought. By this time Dillu, respondent, 
had disappeared. Rana, P. W. 6, uncle 
of Murid sweeper, came with the cart 
and swore that Murid had not stolen the 
ears. Waheb also defended Murid. On 
this the deceased agreed that the ears had 
not been stolen. At that very instant, 
Shibbu Chamar, called out that the Tar¬ 
khans were coming. The nine respon¬ 
dents, armed with sticks, gandhalis and 
other weapons, arrived and fell upon the 
Khatri proprietors, inflicting injuries not 
only upon the deceased, but upon his 
son and nephew, Jaswant Singh and 
Balwant Singh. The son and nephew 
fled but Bhagat Singh fell down and his 
assailants continued to beat him when he 
was on the ground. The attack only 
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ceased when the bystanders called out 
that he had been killed. This took place 
in the late afternoon. Bhagat Singh was 
carried to his son’s house and it is in 
evidence that he was aide to speak, 
though the doctor, who performed the 
post-mortem examination, said that he 
thought that he must have become uncon¬ 
scious at once. Bhagat Singh was then 
placed in a cart and taken to the Mukt- 
sar hospital which he reached about 
11-30 p. m. The sub-assistant surgeon 
there attended to the three injured men, 
prepared certificates of their injuries and 
.wrote two notes to the sub-inspector of 
police about 4 a. in. and 5 a. in. asking 
him to come at once as Bhagat Singh 
was in a precarious condition. The sub¬ 
inspector came to the hospital at 6 a. in. 
and recorded the statement of Balwant 
Singh, his nephew, as the first informa¬ 
tion report. Bhagat Singh died 
at 5-40 a. m. before the sub-inspector 
arrived. The above story is told by each 
of the eight eyewitnesses. 

The respondents refused to answer any 
questions in the Court of the committing 
Magistrate but put in next day a com¬ 
bined written statement, to the effect 
that they were not there, and that 
Bhagat Singh was killed by Murid and 
other sweepers against whom Bhagat 
Singh wished to complain. His 
relatives, however, did not care to have 
his death attributed to sweepers and thus 
accused the respondents 

between whom and Bhagat Singh, deceased 
there was no love lost. 

They did not add to this statement 
before the Sessions Judge and pro¬ 
duced no evidonce in their defence. 

After a very careful consideration of 
the entire record, through which we have 
been taken, I can see no reason whatso¬ 
ever for disbelieving the story told by 
the eight eyewitnesses regarding whose 
demeanour the Sessions Judge has said 
nothing. The deceased had eight injuries 
on his person, two being caused by sharp 
weapons and the rest by blunt weapons. 
Of these four injuries, one being an in¬ 
cised wound, were on the head which was 
extensively fractured, this being the 
cause of death. The head injuries were 
so severe that survival was impossible. 
The injuries themselves 'leave no doubt 
that it was intended to kill him or to in¬ 
flict such injuries as wore likely to cause 
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death His son and nephew had each 
four injuries. 

Counsel for the respondents urged 
nothing except the points men¬ 
tioned in the judgment of the Ses¬ 
sions Judge, none of which, in 
my opinion, are of any significance. The 
first was that he thought it inexplicable 
that the matter was not reported earlier 
to the police except on the defence theory 
that tlie relatives waited till Bhagat 
Singh was dead. In the first place the 
medical evidence shows that Bhagat 
Singh must have bccomo unconscious 
almost at once. It was known at the 
hospital that he was dying. It is ad¬ 
mitted in the written statement of the 
respondents that there was no love lost 
between Bhagat Singh and them. What 
advantage, therefore, was there in the so 
called delay ? In the second place, there 
was no reason to implicate the respon¬ 
dents instead of the real culprits. In the 
third place there was no delay which has 
not been explained in the most satisfac¬ 
tory way. Bhagat Singh was put in an 
ordinary cart very soon after the crime 
and it did not reach the hospital till 
11-30 p. m. He was taken first to the 
hospital and not to the police station ns 
he was in a dangerous condition. It took 
a considerable time to attend to the 
wounds of the three injured persons 
and prepare certificates of their injuries. 
It was intended to take these certificates 
to the police station, but this was not 
done as the sub-assistant surgeon had 
already written to the Sub-Inspector of 
police who came at 6 a. m. The evidence 
establishes these facts beyond any question 
while the theory relied upon is mere con¬ 
jecture without any basis. 

The second point taken by the Sessions 
Judge was that a conspiracy to give a 
false version of the affair was' not im¬ 
probable, as the witnesses wore either 
relatives or dependants of relatives of the 
deceased. I fail completely to under¬ 
stand this argument which is purely 
hypothetical and unwarranted. The eye¬ 
witnesses except three are relatives, 
though two of those relatives are Musal- 
mans of a different religion from the 
deceased. Two are sweepers and depen¬ 
dants of relatives, hut Shibbu Chamar, 
has not been proved to bo a dependant. 
It is inconceivable that eight eye wit¬ 
nesses deliberately implicated the respon* 
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dents instead of the real culprits, a finding 
without any justificat ion. 

The third point taken by him was that 
the story in Court had been improved 
upon in certain respects as compared with 
the first information report made by Bal- 
want Singh at 6 a. m., on the 4th May. 
What was stated by Balwant Singh on 
the 4th May, is not substantive evidence 
and can only be used to corroborate or 
contradict what he had stated as a wit¬ 
ness. Besides the story now told by Bal¬ 
want Singh is nearly the same as that 
first told by him to the police. There are 
two omissions only in the statement made 
by him to the police. The first is that 
in the first information report it was 
stated that Jaswant Singh Slid that there 
were ears of grain in other houses as well 
us in Murid's (see p. 11, line 16'of the 
paper-book). According to the evidence 
given in Court Jaswant Singb said that 
Murid aud these Tarkhans have looted 
us.” Surely that is no .real difference. 
The second is-that in the first information 
report there was no mention of the fact 
that Dillu, respondent, was standing at 
Murid’s house when the party went there 
and that he had disappeared before the 
cart came. An argument such as this 
means that if every detail is not given in 
the first report to the police, which is not 
[substantive evidence, the case must be 
hold to be false. The witnesses other 
than Balwant Singh were asked if they 
told the police about Dillu’s presence and 
replied that they did while tho sub-in¬ 
spector said that they did not tell him. 
The written statements made by these 
witnesses to the police have not been 
proved and the only way a witness can be 
jcontradicted by statements made to the 
police under the provisions of S. 162 
Crimmal P. C., i s to prove his written 
statement and put it to the witness under 
b-146, Indian Evidence Act, 'to permit 
m to explain the contradictions, if any 

This was not done. Statements made to 

the pohep cannot be used at a trial in any 
ZtlZ'LJ* an y caS0 » the respondents 


*nt whether Dillu ISiV" “E 

S V fc e hrL n R °d- to say that 

sto®° n P rosec «tion 
no hesitafcbi^ ! ld . 6 !} ce ’ however, I have 
there fct m h ° ldlng that Dillu 


The fourth reason given by the Sessions 
Judge was that the story was improbable 
as there was then no provocation to the 
respondents, though there was to the 
sweepers. But the respondents bore 
Bhagat Singh a grudge, and there is no 
reason to disbelieve the evidence that they 
seized the opportunity to be revenged. 
The Sessions Judge, when dealing with 
this point, has clearly erred in saying 
that the prosecution witnesses, in order 
to exclude the possibility of the sweepers 
having any motive for making sucli an 
attack, introduced at a late stage into 
their story an improvement to the effect 
that just before the attack, Bhagat Singh, 
impressed by the protestations of Rina 
Wahab regarding Murid's innocence, said 
“very well, let the matter drop.” All 
this is in the first information report 
(see p. 11, lines 10-16, of the paper-book) 
the only difference being that he is there 
reported as saying “I agree,” words whicli 
have the same meaning. 

Lastly, the Sessions Judge relied on tho 
fact that Murid absconded for two days as 
proving that Murid and his friends com¬ 
mitted the assault. But there is little in 
this. Murid has explained that Mustaqim 
took him away with himself by frighten¬ 
ing him. This is a possible explanation, 
and, at the same time, Murid might have 
been afraid that he too would be impli¬ 
cated as the affair took place at his house. 
Mustaqim did abscond and was not ar¬ 
rested till the 7th May, though all the 
others were arrested at once. 

Two of the assessors considered that all 
the i-espondents were guilty, whib two 
held that the sweepers were responsible 
for the crime. The evidence is reliable 
stands unrebutted, and is overwhelming 
In my judgment, there is no possibh 
escape from the conclusion that all tin 
respondents are guilty under S 302 rear 

Bht S fi 49 \ LP T C l ° f the o 

Bhagat Singh. I would, therefore, accepl 
the appeal, convict them of the offend 

fofufe 86 06 6m t0 fcrans Portatior 

Skemp, J. —J concur. 

N D ‘ Appeal accepted. 
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Tek Chand, J. 

Sa m man Singh —Accused—Pet itioner. 

v. 

Emperor —Opposite Party. 

Cri. Rev. No. 181 of 1927, Decided ‘on 
14th August 1927, reported by the Dist. 
Mag., Amritsar,D - 12th February 1927. 

Criminal P. C., S. 514 — Magistrate's not 
holding Court on the date fixed—Order for¬ 
feiting amount of security is illegal. 

When the Magistrate himself does not hold 
his Court on the date fixed for producing the 
accused, the accused are under no obligition to 
appear, nor are the sureties under any obliga¬ 
tion to produce them, and therefore the 
amount of security cannot be forfeited for their 
■nou-production. [I* 20 C 2] 

Faqir Chand and liar Pershad —for 
Petitioner. 

Raj Krishna—tor the Crown. 

• Order. —On the 16th May 1925, one 
Pal Singh lodged a complaint under 
Ss. 497/498, I. P. C., against Saudagar 
Singh and Mt. Guro. Bailable warrants 
for Rs. 1,000 were issued against both 
Saudagar Singh and Mt. Guro for ap¬ 
pearance in Court on the 2nd June 1925. 
These warrants were served on the 23rd 
May 1925 on which date Saraman Singh 
and Kesar Singh, petitioners, executed 
bonds undertaking to produce the accused 
persons before the Court on the 2nd June 
1925. 

It appears that on the 2nd June 1925 
the Magistrate Sir Arur Singh did not 
hold his Court but had gone to Gurdas- 
pur. The reader made a noto on the re¬ 
cord that Pal Singh complainant was 
present but that the accused persons were 
absent; that the warrants had not been 
received back after service and that the 
case should come up on the 6th June 1925. 
The complaint was ultimately withdrawn 
by Pal Singh on receipt of Rs. 1,800 from 
Saudagar Singh. 

The Magistrate Sir Arur Singh took 
proceedings under’S. 514, Criminal P. C., 
against the two petitioners who had, as 
already mentioned, undertaken to produce 
them in Court on the 2nd June 1925 and 
ordered that the amount of the security 
be forfeited. On revision, the learned 
District Magistrate, Amritsar, had for¬ 
warded proceedings to this Court with a 
recommendation that the order of for¬ 
feiture be set aside. After hearing Mr. 
Fakir Chand for the petitioners and Mr. 
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Raj Krishna for-the Crown I am of opin* 
ion that the recommendation of the 
District Magistrate must be accepted and 
Sir Arur Singh's order of forfeiture set 
aside. The Magistrate did not hold his 
Court on the 2nd June 1925 the only date 
on which the petitioners had undertaken 
to produce the accused persons. When 
the Magistrate himself was not holding 
his Court the accused were under no obli¬ 
gation to appear nor the sureties under 
any obligation to produce them. I, there¬ 
fore, accept the petition and set aside the 
order of the Magistrate forfeiting the 
amount of the security of Rs. 1,000 each 
furnished by each of the petitioners. 

N.D. Petition accepted. 
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Broadway and Agha Haidar, JJ. 

Firm Ganesh Das Ishar Das —Defen¬ 
dants—Appellants. 

v. 

Ram Rath and others —Plaintiffs 
Respondents. 

F. A. No. 244 of 1923, Decided on 26th 
May 1927, from the decree of the 1st Cl. 
Sub-Judge, Delhi, D/- 18th December 
1922. 

# (a) Contract — Construction — Contract of 
sale of goods—Goods to be supplied by di fferent 
shipments in lots—Contract is indivisible one 
and limitation for suit for damages for non¬ 
delivery commences from the day of arrival of 
last shipment—Contract is not contingent one 
anti sinking of goods on high seas is no defence. 

A contract for sale of goods provided : 
“ We hereby sell to you goods detailed below at 
Karachi Godown according to the Karachi 
usage ... As soon as the railway receipt and 
the invoice of theso goods reach Delhi, you 
shall have to receive the same on payment of 
the price, failing which you shall be liable for 
interest aud damage. Details of Goods. 1. 
thirty bales of Mulls, December shipment three 
lots ! . . 25th February shipment two lots . . . 
5/30, Gu days grace; 2.’ three cases of Mulls 
of December shipment, three lots, grace two 
months." 

Buyers sued sellers for damages for non-doli- 
verv within three years of arrival of the last 
shipment but beyond three years of arrival ot 
all previous shipments. 

Held: that the contract was not an instal¬ 
ment contract, that the sellors could have deli- 
vered goods under it up to tho last day o 
arrival of the lust shipment and that the plain* 
tiffs could not sue for damages for broach ot 
contract until that date had expired and, there¬ 
fore, the suit was not barred in respect of any 
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shipment: 26 Bom. 744 and 36 Cal. 617 Dtsi 
A. I. R. 1925, Lah. 513; A. I. R- 192i, Lah. 
92 aud A. I. R. 1926 Lah. 404, Foil. 
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Held further: that the sellers had clearly 
and in unequivocal terms undertaken to deliver 
the goods to the buyers against payment as toon 
as the railway receipt and the invoice of those 
goods reached Delhi, and therefore the fact that 
the goods were sunk on the high seas or that 
the suppliers did not supply goods was no de¬ 
fence to a suit for damages for non-delivery: 
A. I . R. 1923 P. C. 54, Foil . [P 24, C ll 

(6) Contract Act, S. 51— Suit for damages for 
ncn-delivcry—Plaintiff must prove (hat he teas 
ready and willing to pay for the price. 

In a suit for damages for non-delivery of the 
goods it is the duty of the plaintiffs to satisfy 
the Court «that they were ready and willing 
with the money, that they had capacity to pay, 
or, at any rate, they had made proper and 
reisonable preparations and arrangements for 
securing the purchase money and that having 
thus complied with the requirements of law 
they demanded the goods on the due date from 
the defendants. It would then be incumbent 
upon the defendants to deliver the goods to the 
plaintiffs: A . I. R. 1925 Mad . 911; A. I. R. 
1926 Mad . 1109 and A. I. R . 1926 Lah . 31*. 
Pel. on. (P 26, C 2] 

(c) Contract Act , S. 93— Buyers to receive 
railway receipt and invoices on payment as soon 
as they arrive—Buyers must apply for deli - 
very even when seller sends notice of arrival. 

Even where the contract provides that as 
soon as the railway receipts and the invoice of 
the goods contracted to be sold arrive, the buyers 
would receive the same on payment of the price, 
the buyers must apply for delivery although the 
seller gives notice of arrival. First Appeal 
Ro. 572 of 1923, Foil. [p 27, C 1] 

Sardha Bam and Mehr Chand Mahajan 
—for Appellants. 

Kishan Dial and Jaijan Nath Bliandari 
—for Respondents. 


Agha Haidar, J —This is a defei 
dants appeal arising out of a suit f< 
damages for breach of contract. Tl 
plaintiff firm is the buyer and the defei 
dant firm is the seller. The plaintif 
came into Court on the allegation that c 
the 24th November 1916, the defendan 
to sell to them thirty bales i 
Mulls No. 35255 and three cases of Mul 
No. 36556; that the goods were n< 
ascertained at the time of the contrai 
* between the parties, nor were they asce 
tamed afterwards; that the defendan 
delivered two bales of Mulls No. 352f 
omy to the plaintiffs and that in spite i 
the repeated demands the defendants di 
* w , lVer to the Plaintiffs 28 bah 
M 1? 35255 and three bales i 

' "5 S66, with the result that tl 

plaintiffs suffered a loss of Rs. 6,975. Tl 

cause of aotion according to the plaintit 


arose at Delhi on the defendants com¬ 
mitting breach of contract and failing to 
give delivery of the above-mentioned 
31 bales in the month of September, Octo¬ 
ber and November 1917. 

It would be convenient to quote here 
the relevant portions of the original 
contract dated 24th November 1916: 

Compliments of Ganesh Das Ishar Das {seller} 
to Bhai Rain Nath Ram Sarup (buyer). We 
hereby soil to you goods detailed below at 
Karachi Godown according to the Karachi 
usage * * * * * As soon as the railway 
receipt and tho invoice of these goods reach 
Delhi, you shall have to receive the same on 
payment of the price, failing which you shall 
be liable for interest and damage. 

Details of Goods. 

I. 30 (thirty) bales of Mulls No. 35255 at the 
rate of Rs. 5-7-6 (rupees five, annas seven and 
pies six only, December shipment three lots 

.25 February shipment two lots .... 

5/30 60 days grace. 

II. 3 (three) cases of Mulls .No. 36556 at the 
rate of Rs. 5-1-0 (rupees five and annas four 
only) of December shipment, three lots, grace 
two mouths 3/33. 

The defendants after reciting the terms 
of the contract dated the 24th Novem¬ 
ber 1916, pleaded that it was agreed 
between, the parties that on the arrival 
of the railway receipt and the invoice of 
the goods at Delhi, the defendants on 
receiplfof payment of price would give 
delivery of the goods to the plaintiffs. 
They also pleaded that the goods were 
subsequently ascertained. They admitted 
that on the arrival of the railway receipt 
and the invoice the plaintiffs took deli¬ 
very of two bales of Mulls No.- 35255 on 
payment of their price. They give de¬ 
tails of the sinking of 24 bales of the two 
numbers of Mulls in suit and point out 
that one bale was not received by them 
from their sellers and, therefore, claim 
to be exonerated from all liability as re¬ 
gards 25 bales. They further urge that 
they gave arrival notices of eight bales on 
various dates to the plaintiffs out of 
which two only were taken delivery of 
by the plaintiffs and they state that one 
bale had been- lying at the Allahabad 
Bank since the 22nd December 1917, 
without the plaintiffs taking delivery 
of the same. In their additional pleas 
the defendants raised the plea of limita¬ 
tion and urged that if there was breach 
of contract on the part of the defendants 
at all, it was committed in the months 
of May and June 1917, and, as the suit 
was brought more than three years after 
the breaoh, it was barred by time. They 
also stated that the plaintiffs suffered no 
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damages and that as the railway receipt 
and the invoices of tlie goods were not 
delivered to the defendants by their sell¬ 
ers the plaintiffs were, therefore, not 
entitled to get the goods. The learned 
Senior Subordinate Judge held that the 
suit was within time. And, although 
the plea was not clearly taken on the 
pleadings, the learned Senior Subordinate 
Judge with the consent of the counsel for 
the parties, raised the issue: 

whether the plaintiffs were ready and will- 
ling to perform their part of the contract. 

He gave a finding on this issue in 
favour of the plaintiffs, lie also found that 
177 bales had been sunk on the high seas; 
but he held that it could not be slid that 
goods relating to the contract between 
the parties had been sunk as the goods 
were never ascertained or appropriated. 
He also found that the contract was not 
contingent one and, therefore, the defen¬ 
dants were bound to deliver the goods on 
due date whether they received them from 
their sellers or not. Lastly, he held that 
the defendants were not absolved from 
liability if they did not receive railway 
receipts and invoices from their sellers; 
in other words, he held that they were 
bound to supply the goods in any event. 
The rest of the judgment is not material 
for the purposes of this appeal. In the 
end he gave a decree to the plaintiffs for 
Rs. 3,482-13-0 and ‘dismissed the plain¬ 
tiffs’ claim as to the balance. 

The defendants came up in appeal to 
this Court challenging the findings of the 
Courts below as regards damages awarded 
against them, and the plaintiffs-respon- 
dents filed cross-objections under 0. 41, 
R. 22, Civil P. C., complaining against 
their suit not being decreed in full. 

The case was argued at considerable 
length by the learned counsel for the 
parties. A number of pleas were taken 
in the memorandum of appeal, but it is 
not necessary to discuss them at any 
length. On behalf of the appellants it 
was urged that barring two bales only, the 
rest of the claim was time barred. The 
argument is based upon the various due 
dates as worked out by Mr. Sardha Ram, 
the learned counsel for the defendants- 
appellants, in the light of a certain me¬ 
morandum described as statement A 
which is printed at p. 8 of the supple¬ 
mentary paper book. He says that the 
December shipment reached Karachi on 
the 8th April 1917, and that allowing 


four diys for the journey between Karachi 
and Delhi the date of arrival in Delhi was 
the 12th April 1917. In the same way, 
about the January shipment the date of 
arrival at Delhi according to him would 
be the 21st May 1917, and as to 
the February shipment the date of 
arrival in Delhi would be the 1st May 
1917. It is only as regards the March 
shipment consisting of two bales only 
which reached Delhi on the 12th 
September 1917, that, according to 
Mr. Sardha Ram, the claim was within 
time, since the present suit was 
brought on the 19th July 1920. It 
may be mentioned that the statement A 
deals with Mulls Nos. 35255 only, be- 
ciuse Messrs. Ralli Brothers, whose agent 
prepared the said statement A, are the 
sole importers of Mulls No. 35255 and 
not of Mulls No. S6556. 

Mr. Sardha Rain s argument on this 
part of the case is that every date 
of the arrival of a particular instal¬ 
ment of goods at Delhi constituted the 
“ due date ” and default on the part 
of the defendants on such due date 
gave a separate cause of action to 
the plaintiffs and as the plaintiffs.brought 
the present suit more than •three 
years after the dates, worked out as 
above, the suit was time barred in respect 
of all the instalments with the exception 
of the two bales of the March shipment. 
The point in controversy is not free from 
difficulty, because the appellants’ conten¬ 
tion finds some support from the reason¬ 
ing contained in two cases at least. Ja<j~ 
violiandas Vurjiwan Das v. Nussencanji 
Jehangir (l) was quoted on behalf of the 
appellants. In this case the defendants, 
sold to the plaintiffs 1,000 tons of coal, 
shipment January to May, at the rate of 
200 tons monthly. There was a breach, 
and the buyers sued the sellers for dam¬ 
ages. It was held that the contract was 
for delivery in monthly shipments and as 
the coal took about four weeks to arrive 
at Bombay after shipment, the dates for 
delivery under the contract would be 
February to June, and damages should be 
assessed in respect of each default and on 
the basis of the stipulated instalments. 
Coolerjec lihoja v. liajendra Nath 
Mukcrjee (2) was also cited on behalf of 
the appellants. Here the contract was to 
deliver 5,000 tons of manganese ore, 500 

TTj [1902] 26 Bom. 744 =4 Bom. L. R. 504. 

(-2) [1900] 3G Cal. 017=2 l.C. 831. 
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tons before the 31st October 1906, 
1,000 tons before the 30th November 
1906, 1,500 tons before the 31st Decem¬ 
ber 1906, and the remaining 2,000 tons 
to be completed and delivered before the 
15th February 1907. It was held that 
the contract was in fact a set of distinct 
contracts and on each period, when no 
delivery was made, there was a cause of 
action for damages for each breach. 

It may be mentioned that in none of 
these two cases there was any question of 
limitation involved and the Courts treat¬ 
ed each default as a distinct breach of 
contract for the purpose of assessing 
damages. 

On behalf of the respondents at least 
three cases of the Lahore High Court 
have been quoted which seem to support 
their contention. 

In Phul Chand Fateli Chand v Chliotc 
Lai Avila Parshad (3) a suit for damages 
was brought by the buyer for the breach 
of contract by non-delivery of goods 
against the defendant, seller. The defen¬ 
dant pleaded that qua certain bales the 
suit was time barred.' It was held that 
the contract was an indivisible one and 
as the arrival of the last shipment under 
the contract did not take place till with¬ 
in three years of filing the suit, the claim 
was within time as to all the bales. 

This case was followed in Firvi Avila 
Par shad Gopi Nath v. Firm Jauala 
Dot Ravi Kanwar (4). In this case also 
the buyer brought a suit against the 
seller for damages for breach of con¬ 
tract by non-deli very. The contract 

Z S ?Q,A 6V f. ta ' eS ° f MU ‘ |S ' N °™“- 

bei (1916) shipment, four lots, sixty 
days grace, delivery of goods to be 
taken against payment on arrival of 
the railway receipt. November ship¬ 
ment, four lots, meant that the goods 

Znt t0 b ° ! hlpped in four monthly lots 
commencing from November 1916, allow- 

tMnX° f 0nfch ® grace ancl ^ur months for 

month t r °?u ? ngland to Karac hi and one 
month for their conveyance from Karachi 

wa^ ™T e ' i ? due date for tho fust J°t 

end n i f Cll a il to be somew here at the 

on thfl^fifh T 9 i 7 'm The suifc was bl °ught 
late P 16 l h ? U J? 192 °- The lower appel- 

barred°n rt he d t,iat t,ie suit was time 

? fc *L a hV; gards .u the firsfc iot ° f go ° ds - 

tW on fche authority of Phul 
MdF ateh Chand v. Chliotc Lai Avila 

4 a y 5- 1925 ***• 6137 ' 

W A. I. B. 1927 92 . 


Parshad (3) that the contract was an 
indivisible one and that the due date did 
not arrive until the last shipment under 
the contract reached Karachi. 

Finn Chhota Lai-Am ha Parshad v. 
Firm Basdeo Mai Hira Lai (5) was 
decided by a learned Judge of this Court 
sitting singly. This was also a suit by a 
buyer against a seller for damages for 
non-delivery of goods. The contract was 
for five bales of white mulls, December 
shipment, three lots, 60 days grace, pay¬ 
ment against railway receipt and invoices. 
The lower appellate Court held that the 
suit as regards the first shipment was 
time barred as the due date of December 
shipment expired on the cOtli June 1917, 
and the suit was instituted on the 20th 
July 1920. It was held that a contract 
such as the present was not an instalment 
contract, that the defendants could have 
delivered goods under it up to the last 
day of arrival of the last shipment and 
that the plaintiffs could not sue for 
damages for breach of contract until that 
date had expired. It may be noted 
that in this case also, March ship¬ 
ments were arriving until September, 
so that the defendants could have 
shipped the goods up to March 1917 at 
the latest. To me the Lahore cases seem 
to be more in point because they all deal 
with the question of limitation and the 
terms of the contract in the last two, 
cases seem to bear a family resemblance, 
to the terms of the contract Ex. P-1 (a), 
which forms the basis of the present suit, 
hollowing these cases I hold that the suit 
was within time and that no portion of 
the claim is barred by limitation. 

On behalf of the appellants it was fur¬ 
ther argued that the contract may be 
deemed to have been cancelled in respeot 
of the 24 bales which were sunk and also 
as to one bale which was not delivered to 
the plaintiffs by their sellers. 

This argument does not appeal to me. 

Fv P iV S i n ° . condition in fcl 'e contract 
TT* - against a contingency such as 

the sinking of the vessels on the high 
seas by the enemy action. In the absence 
of any specific provision as rogards sink- 

that if M 6 Wa ? no 0,ause in the contract 
that if the goods were not available for 

any reason whatsoever, the plaintiffs 

!tl yer n Sh °.u ld hftve no claitu lor dam- 
)mT i° D i the other hftnd tho defendant 

^—HnfflHiyocal^erms 

wj A. I. R, 1926 Lali. 404. 
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undertaken to deliver the poods to the 
(plaintiff against payment as soon as the 
railway receipt and the invoice of those 
goods reached Delhi. This point is 
covered by a case'reported as Hurnand- 
rai Fulchand v. Pragdas Budhsen (6). 
In that case the defendant entered into a 
contract with the plaintiff to sell to the 
plaintiffs 864 hales of dhotis manufac¬ 
tured by certain name! mills. The con¬ 
tract was that these bales were to he 
taken delivery of as and when the same 
may he received from the mills. The 
seller could only deliver part of the goods 
owing to the mills failing to manufac¬ 
ture or deliver the balance to the defend¬ 
ant (seller). The mills had in the mean¬ 
time been engaged in executing certain 
Government orders during the days of the 
Great War. It was held that the plain¬ 
tiff (buyer) was entitled to recover dama¬ 
ges from the seller, their Lordships 
observing that the contract was for a 
lixed quantity, and as less than that 
quantity was delivered within the time 
fixed, the seller must find in the contract 
some matter of excuse or discharge other¬ 
wise he must pay damages. In view of 
this authority I need not discuss the 
cases cited by Mr. Sardha Ram in the 
course of his arguments. I, therefore, 
hold that in spite of the sinkage and the 
non-delivery of one bale by the defendant s 
sellers to the defendant the latter would 
still be liable for not supplying the goods 
contracted for to the plaintiffs. 

But the case does not end here and 
there are still difficulties in the plain¬ 
tiffs’ way which in my opinion are in¬ 
surmountable. Ex. D-L dated the 2nd 
May 1917, is a letter written by the de¬ 
fendants to the plaintiffs to the effect 
that two bales of Mulls No. *35255 
had reached Karachi. This letter is 
followed by Ex. D-5 dated Delhi the 
18th June 1917, wherein the defendants 
wrote to the plaintiffs as follows: 

< We beg to intimate that the railway receipt 
and invoice of two bales Mulls No. 35255 on 
vour account and risk has arrived here. Please 
pay for and take up railway receipt immedi¬ 
ately. Otherwise nine per cent, interest will be 
charged. 

Exhibit D-4, dated the 14th June 1917, 
is an intimation of the fact that one case 
of Mulls No. 36556 was lying at the 
Allahabad Bank since the 22nd February 
1917. The plaintif fs were asked to tak o 

(6) A. I. R. 1923 P. C. 54=47 Bom. 314=50 
I. A. 9 (P. C.). 


delivery of the same on payment within 
ten days. This was followed by another 
reminder Ex. D*6, dated Delhi the 18th 

June 1917, which says: 

Please note that so far you have not taken 
the delivery of the above (one case Mulls No. 
3G556), we therefore ask you to take its delivery 
within the limit of our notice, otherwise we 
shall act as per our notice. 

Exhibit D-7 dated Delhi the 20th June 
1917, is a letter written by the defendants 

to the plaintiffs in the following terms: 

We beg to intimate that the railway receipt 
and invoices of three bales Mulls No. 35255 on 
vour account and risk has arrived here. Please 
pay for and take up the railway receipt immedi¬ 
ately, otherwise nine per cent, interest will be 
charged. 

Then we come to the important Ex. 
D-9, dated Delhi the 7th July 1917. This 
is a letter from the defendants to the 

plaintiffs in the following terms: 

We bog to intimate that the railway receipt 
and'invoice of two bales Mulls No. 35255 on 
vour account and risk has arrived here. Please 
pay for and t.ke up railway receipt immedi- 
fttely,otherwise niue percent, interest will be 
charged. , 

Lastly we come to Ex. D-ll, dated 
Delhi the 17th September 1917. This is 
the letter written by the defendants to 
the plaintiffs re. two hales white Mulls 
No. 35255. It is in the nature of a re¬ 
minder to Ex. D-9 already quoted and is 

in the following terms: 

Please pay for and take delivery of the abo\e 
goods within three days from the date hereof, 
otherwise we shall consider the goods as can- 
c el led. 

We find that the plaintiffs paid a total 
sum of Rs. 1,765 on the 24th November 
1917, and took delivery of these two bales 
white Mulls No. 35255, mentioned in the 
last two Exs. D-9 and D-ll. 


Thus it would appear that with the 
exception of two hales the subject-matter 
of Exs. D-9 and D-ll noted above, the 
plaintiffs in spite of various intimations 
and reminders sent to them by the defen 
dants did not come forward with proper 
tender of money with a view to obtain 
delivery of the goods. On the contrary 
we find at least four letters which go to 
show that the plaintiffs were not ready 
and willing ” to perform their part of the 
contract by tendering the amount due } 
them under the contract to the ‘defen¬ 
dants. I refer to Ex. P-9 dated the cOtn 
June 1917, Ex. P. W. 13/2 dated the 
12th July 1917, Ex. E-4 (a) dated the 
18th July 1917, and Ex. P. W. 13/4 dated 
the 31st July 1917. Beading these let- 
tors the impression that is left upon one s 
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mind is that they are highly disingenious 
and that the plaintiffs were simply creat- 
tag evidence on their behalf in their own 
books, e. g., in Ex. P. W. 13.2 dated 
Delhi the 12th July 1917, they add by 
way of postcript to the letter: 

Yesterday you refused to accept payment we 
sent to you. Money is in deposit and you are 
responsible for interest on it. 

Again in Ex. P-4 (a) dated the 18th 
July 1917, (Re. 7 bales of Mulls No. 
35255 and one bale of Mulls No. 36556) 
the plaintiffs write: 


We sent money to you many a time but you 
did not receive it nor did you give delivery of 
the goods. Your money is lying in tko trust 
with us. Please write to us where to deposit the 
money. Should we send it again to your shop. 
Otherwise we shall put the initter in the hands 
of a vakil. 

Then there is a postcript: 

If you do not give delivery of the goods we 
shall claim from you profits at the rate of 
Re. 1-8*0 per piece. 

Exhibit P. W. 13/4, dated the 31st 
July is as follows: 

Please receive payment for above and giv® 
delivery of the above seven bales within thro® 
days, failing yours the matter will be handed 
ever to proceed against you legally. 

Ishar Das a member of the defendant 
firm, was examined in the case on the 
23rd October 1920, before the settlement 
of issues. He siys: 

We gave arrival notice of seven bales. Plain’ 
tiffs paid for two bales onlv. Plaintiffs never 
brought money'to us. • • • We did not inform 
the plaintiffs that goods purchased from cer¬ 
tain persons were being sold to them. We 
afterwards told them in May, June and July 
lUiahat we have purchased those goods from 
Jai Naram Bij Raj and G. S. Bhargo. We ex¬ 
pressly told them that these goods would be 
delivered to them. 


Ishar Das was again examined as 
witness on the , c .0th October 1922, and 
is significant that the plaintiffs did n< 
cross-examine him as regards contents, 
the letters Ex. P. W. 13/2, Ex. P-4 (i 
and Ex. P. W. 13/4 in which the plaintif 
■evidenced so much solicitude to pay tl 
money to the defendants. The result 
that the plaintiffs have completely faile 
to prove that they were “ ready and wil 

‘° P*y the P rice 0 f at least fa 
bales of Mulls of which they had receive 
arrival notices. 

Now the question is whether the plait 

ready and wiUin 6 ” ^ Pe 
fii t 61 /* pa ^ the contraot und. 

Ihe 91 hS ,a “ . Co ?t™ cfc Act, as regards a 
b !- lncludln 8 .the five bales a 
ready mentioned. The law on the sul 


jeefc is clearly laid dowu in S. 51, Indian 
Contract Act, which is as follows: 

When a contract consists of reciprocal pro¬ 
mises to be simultaneously performed, no pro¬ 
misor need perform his promise unless the 
promisee is ready and willing to perform his 
reciprocal promise. 

We have to see whether the plaintiffs 
were ready to perform their reciprocal 
promise. I have already referred to Ex. 
P‘9 dated the cOth June 1917, Ex. P. W. 
13/2dated the 12th July 1917, Ex. P-4 
(a) dated the 18th July 1917. and Ex. P. 
W. 13/4 dated the list July 1917. These 
letters are of a very suspicious character 
and as already observed it is a significant 
fact that the contents of these letters 
were not put to Ishar Das, a member of 
the defendant firm while he was in the 
witness box before the Court. The evi¬ 
dence of the plaintiff Ram Sarup does 
not seem to be a frank and a straigtht- 
fonvard statement either. He says: 

I was ready and willing to take delivery of 
the goods. Defendants were to give me arrival 
notice and I was to pay for them on its receipt. 
I was given delivery of two bales alone on 
Kutak Sudi 10-1974, of Mulls No. 35255 
Tho delivery of the other bales was not made. 
Arrival notice of eight was given (1 of No. 36556 
and seven of 35255). I sent money several times 
through my min and I myself went to their 
shop but they did not receive it. 


ine man wno is 


— —.. oupyuseu io nav u 

taken the money to the defendant has not 
been produced, and I do not believe that 
such a man ever existed. It would have 
been easier and perhaps more business 
like if the plaintiffs had deposited the 
money in some well-known Bank at Delhi 
and then asked the defendants to deliver 
the goods against payment by the Bank 
They did nothing of the kind and instead 
of that wrote the four letters which have 
already been animadverted upon. It is 
true that he says that in “ these days ” 
the balances were not below Rs. 10,000 
or so. But this is entirely vague, and 
we do not know what period was meant 
h ? r .«\ AU that we know is that the 
plaintiffs paid the price of the two 
bales of Mulls No 35255 only on the 
24th November 1917, although they 
had leceived intimation in respect of the 
same on the 7th July 1917, followed 
by a peremptory reminder on the 17th 
September 19 7 In this connexion it 
may be noted that the four letters covered 

9 ”°nV: g r ing fr °“ fche 3 0th June 

wi,\. ?? dlng on fche Slat July 1917 
Whether the defendants were in a 
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position to supply the goods, having 
regard to the sinkages, is not material 
seeing that Ishar Das on solemn affirma¬ 
tion on the 23rd October 1920 stated: 

Plaintiffs utvec brought money to us. We 
>en: intimation of loss of about Tl bale*. We 
did not inform the plaintiffs that goods pur¬ 
chased from certiiu persons were being sold to 
them. We afterwards told them in May, June 
and July 1917 that we have purchased these 
goods from Jai Xarain Bij Raj and G.S. Bhargo. 
We expressly told them that these goods would 
be delivered to them. 

Ishar Das was cross-examined on the 
30th October 1922 on this point, and 
he repeated and amplified the above 
statement. 

Having regard to the evidence on the 
record and also to the fact that the plain¬ 
tiffs did not even condescend to replv to 
the arrival notices of the five hales, it 
does not stand to reason that the plain¬ 
tiffs were ready and willing to make the 
necessary payment against delivery. The 
phrase "ready and willing” has from 
time to time been construed by the Courts 
and its meaning and intendment are well 
understood. 

In Shriram Rtipram v. Mad a n Gopal 
Goicardhan (7) there was a suit for 
damages for breacli of contract and non¬ 
delivery of goods on the part of the 
defendant-seller. It was held that the 
plaintiff was entitled to a decree under 
the "ready and willing” clause in S. 51, 
Indian Contract Act, even when no ten¬ 
der was actually made ; but the plain¬ 
tiff-purchaser, in view of the rising 
market, was ready and willing to carry 
out the bargain on his part and, further, 
proved that he had made preparations 
with the object of having the money 
ready in hand. In the present case we do 
not find that the plaintiffs made any 
preparations whatsoever with the object 
of having the money ready in hand for 
payment to the defendant. The case re¬ 
ported in G. K. Chenyarascelu v. A Van- 
kanna Sc Sons. (8) is also very instructive 
seeing that it was decided on the autho¬ 
rity of the well-known case of Morton v. 
Lamb (9). This case lays down that 
when a contract relates to sale of goods, 
the plaintiff, if a buyer, must allege and 
prove that he was ready and willing to 
pay for the goods. In a suit for damages 
by the buyer for breach of contract, by 

(7) [1903] 39 Cal. 865=8 C. \V. X. 25=5 
Bom. L. R. 183 (P. C.). 

(8) A.I.R. 1925 Mad. 971. 

(9) 1 It. R. 395=7 Term Rip. 125. 


non-delivery of goods, it was found that 
the plaintiff did not tender the price and 
that the defendant (sellers) was also not 
ready to deliver the goods. It was held 
that the suit must fail, as the plaintiff 
failed to prove that he had been ready 
and willing to pay for the goods. 

In Lakshmikantham v. V. Sarayana- 
stcami Iyer (10) the plaintiff, buyer, sued 
the defendant-seller, for breach of con¬ 
tract and non-delivery of goods. The 
plaintiff did not show that the defendant 
was not in a position to deliver goods and 
that the plaintirf was ready and willing 
to pay the balance of the price. It was 
held that the plaintiff had to go to the 
defendant with the money and the defen¬ 
dant had to deliver the goods to him and 
the plaintiff cannot excuse himself by 
saying that the defendant did not possess 
the goods, for the defendant could have 
got the goods from elsewhere. Hence 
plaintiff would not be entitled to damages. 

There is also a case of our own Court 
reported as Kanwar Bhan Sukha Sand v. 
Ganpat Rai Ram Jitcan (11). In that c-.se 
the plaintiff, seller, sued the defendant, 
buyer for breach of contract and damages. 
The defence of the buyer was that the 
plaintiff was not ready with the goods. It 
was held that it was not necessary for the 
plaintiff, seller, to prove that on the 
due date he had the goods actually in his 
possession. It is sufficient if he is able 
to prove that he had control of the requi¬ 
site goods or that he had the capacity to 
deliver them to the purchaser when cilled 
upon to do so, i.e, that lie was in a posi¬ 
tion to fulfil his part of the contract on 
tlie due date on a demand being made by 
the purchaser. 

The result of these authorities is that 
in a suit for damages for non-delivery of 
the goods it is the duty of the plaintiffs 
to satisfy the Court that they were ready 
and willing with the money, that they 
had capacity to pay, or, at any rate, they 
had made proper and reasonable prepa-j 
rations and arrangements for securing the 
purchase-money and that having thus 
complied with the requirements of law 
they demanded the goods on the due date 
from the defendants. In such a case the 
position of the plaintiffs would be secure 
and it would then be incumbent upon the 
defendants to deliver the goods to the 

(10) A. I. R. 192C Mad. 1109. 

(11) A. I. R. 1926 Lih. 318=7 Lib. 442. 
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plaintiffs. The defendant Ishar Das has 
stated on oath that, if the money had 
been forthcoming, they would have pur¬ 
chased similar goods in Delhi market for 
the plaintiffs. My finding, therefore, is 
that, having regard to the phrase "ready 
and willing”, as it occurs in S. 51, 
Indian Contract Act, the plaintiffs' suit 
must fail. 

It was also argued on behalf of the 
defendants-appellants that the plaintiffs 
ought to have applied for delivery 
under the provisions of S. 93, Indian 
Contract Act. To this the plaintiffs 
replied that, under the terms of the con¬ 
tract, it was not necessary for them to 
make a formal application, seeing that the 
contract provided that as soon as the 
railway receipts and the invoice of the 
goods reached Delhi the plaintiffs would 
• receive the same on payment of the price. 
The appellants, however, urged that there 
. lis authority of an unreported case of this 
Court ( First appeal No. 572 of 1923, 
decided on 28 tk October 1925) which 
lays down that even if the seller gives 
notice of arrival -of goods, the buyer 
must apply for delivery. Now, when the 
market »was stable the defendants gave 
arrival notices of eight bales to the plain¬ 
tiffs in June 1917. But the market 
began to rise in July and the plain¬ 
tiffs rely upon a somewhat suspicious 
letter of theirs (Ex. P. W. 13-4) as an 
application for delivery of the seven bales 
of which the defendants had already 
given arrival notices. It is moreover 
significant that the plaintiffs were able to 
take delivery of only two bales on pay¬ 
ment on a date as late as the 21th 
November 1917, and that too long after 
the intimation and the reminder had been 
sent to them by the defendant. Therefore 
the plea of the appellants based on the 

provisions of S. 93, Indian Contract Act 

as good and must prevail. 

Having regard to all the circumstances 
ot the case and tho evidence on the record 
1 'hold that the plaintiffs were neither 
ready and willing” to perform their part 
ot the contract as required by S 51 
Indian Contract Act ; nor did they make 
a proper application for the delivery of 

S 93 8 ° 0dS in 8Uifc aS contem P ,ate d by 

a JF b * 8 so > 1 allow the appeal and, 
setting aside the decree of the Court 
below, dismiss the plaintiffs’ suit with 

v08tS. 


SHAFI (Skerap, J.) 

The cross objections filed on behalf of 
the plaintiffs-respondeuts under 0. 41, 
R. 22, Civil P. C., were not pressed, and 
having regard to the order which I have 
made, it is not necessary to say anything 
about them except that they must fail.- 

Broadway, J.—I concur in accepting 
the appeal and dismissing the plaintiffs' 
suit with costs throughout. The cross 
objections are also dismissed. 

G.B. Appeal allowed. 

Crowobjcci ions dism issed. 
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Addison and Skemp, JJ. 
Emperor —Appellant. 


Muhammad Shafi — Accused—Respon¬ 
dent. 

Cri. A. No. 811 of 1926, Decided on 
24th March 1927, from the order of the 
1st Cl. Magistrate., Lahore, D'- 14th May 
1926. 

Punjab Municipal Act, S. 228— Authority, 

A general authority can be given without 
naming each accused, 22 All. 123 if cl. o>i;A.I.R. 
1924 Lab. 80, Overruled. [p 29 , C 1] 

C. H. Carden Noad —for the Crown. 

. Gullit Ram— for Respondent. 

Skemp J. This is an appeal by the 
Crown against the order of a Magistrate 
acquitting the respondent of an offence 
under S. 78, Punjab Municipal Act. The 
Magistrate did not go into the merits but 

f °Whcreiu ( * U>iar Jan v - Emperor (l) 

He said 

.it is laid down that the authority to prosecute 
must contain tho full particulars of tho person 
to be prosecuted. * 

These particulars wore not given in 
this case. It is contended on behalf of 
tho Crown that they are not neoessary. 

Gulzar Jan v. Emperor (l) is a single 
Bench judgment decided, not after hear¬ 
ing arguments, but on revision in accord¬ 
ance with the recommendations of a 
District Magistrate which were accepted 
by the learned Judge without dis<mssion 
The District Magistrate lmd recom¬ 
mended that the conviction should be set 
aside on two grounds. It is the second 
of these which is attacked in this anneal 
What the District Magistrate said iiUhis 
connexion was as follows ; 

In explanation under S. 228 , Municiml Anf 

ir/mr -££rCJ,-~ r 

UJ A I. R. 1924 Lah. 60=1 Lah. 120. T 
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must be in writing. This written authority is 
explained at p. 230 of the Act, edited by Hari 
1 baud, M. A. LL. B. in his first edition of 
1013. According to this explanation complete 
and full particulars of the person to be pro¬ 
secuted should be given with the authority so 
given to the prosecutor. As this procedure wts 
not adopted in this case hence the prosecutor 
"ho appeared in Court was not properly and 
legally authorized to conduct this case. I'nder 
these circumst mces there remiins no doubt 
that the prosecution of the appellant was not 
legal and under the strict sense of law. 

The reference to page 230 of Lala Hari 
Chand’s first edition of the Municipal 
Act is entirely erroneous ;tliere is no such 
•statement in his book. 

The explanation to S. 22S does not 
state that complete and full particulars of 
the person to be prosecuted should he 
given. It runs as follows : 

The committee may authorize persons to make 
complaints or give information, without pre¬ 
vious reference to the committee either gener¬ 
ally in regard to all offences against this Act 
and the rules and bye-laws thereunder, or 
particularly in regard only to specified offences 
of a specified class. The person authorized 
nnv he authorized by office, if he is President, 
^ ice President, Medical Officer of Hedth or 
Secretary of the Committee, or officer in charge 
of a police station, in other cases the authority 
must be personal. The authority must in all 
cases be in writing, and may at any time be 
cancelled by the committee. 

It is clear from the words used that a 
general authority can he given without 
naming each accused. In Pouell v. The 
Municipal Board of Mussoorie (2) the 
Allahabad High Court considered the 
effect of S. 69, North Western Pro¬ 
vinces and Oudh Municipalities Act (15 
of 1883) which is in the following terms: 

A Court shall not .tike cognizance of an 
offence punishable under this Act, or the rules 
made under this Act, except on the complaint 
of the Municipal Board or of some person 
authorized by the Board in this behalf, 
i. e. this, as far as the present purpose 
is concerned, substantially the same as 
S. 228, Punjab Municipal Act, hut there 
is no explanation such as is quoted above. 
A Full Bench of six Judges unanimously 
held that this section conferred upon 
Municipal Board 

the power to deUgite generally their authority 
to make complaints in respect of Municipal 
offences 

and the learned Chief Justice said at 
p. 129: 

I can see no a priori improbability, no con¬ 
siderations of public policy which would make 
it unlikely that the legislature should entrust 
to a Municipal Board power to confer on other 
persons not only a specific authority to file a 

' (2) [1900] 22 All. 12^=(T900 J'a7~W. N. 41 
(F. B.). 
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particular complaint, but a general authority to 
prosecute for Municipal offences, including 
authority to determine whether a prosecution is 
desirable. That the legislature itself regards 
such a power as one which may properly be 
given to a Municipal Board may be iiiferrod 
from S. ISO Punjib Municipal Act, 1891, which 
is in terms practically indentical with S. G9, 
Act 15, 1883, but to which an explanation is 
appended providing that the committee may 
authorize persons to prosecute either generally 
in regard to all offences under this Act and the 
rules thereunder or particularly in regard only 
to specified offences or offences of a specified 
class. 

The explanation to S. 186, Punjab 
Municipal Act 1891, has been amplified 
in the explanation to S. 228 of the 
present Punjab Municipal Act. 

I would, therefore, hold that the reason¬ 
ing in the second paragraph from Gulzar 
Jan’s case (1) quoted above is erroneous 
and hence that the reason for acquittal 
given by the Magistrate is wrong. This * 
point alone can be considered in the 
present appeal as no other was taken by 
the Magistrate. It is still open to the 
respondent to raise any other defence, 
technical or on the merits. 

I would, therefore, accept the appeal, 
set aide the order of acquittal and direct 
the Magistrate to proceed with the trial 
in accordance with law. 

Addison J.— I concur. 

D.D. Acquittal set aside. 


A I R 1928 Lahore 28 

Fforde and Tek Chand, JJ. 

Finn Panna Lal Tassaduq Hussain — 
Plaintiff—Petitioner. 

v. 

Finn Ilira Nand Jiwan Bain —Defen¬ 
dants—Respondents. 

Civ. Rev. Petn. No. 601 of 1926, Do- 
cided on 9th February 1927, from the 
decree of -the Small Cause Court Judge, 
Amritsar, D/- 19th June 1926. 

Provincial Insolvency Act (1920), S. 28 (2)— 
Suit against insolvent after adjudication is 
not permissible without leave of Court. 

No suit may be brought against an insolv- 
ment after adjudication without first obtain¬ 
ing the permission of the Court to bring that 
suit : A. I. It. 1921 Kag. 800, Diss. from. 

(P S9 , C 2] 

Kalian Chand —for Petitioner. 

Duni Chand —for Respondents. 

Referring order. — The plaintiff- 
petitioner on the 25th August 1925 in¬ 
stituted a suit against two defendants : 
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(1) Firm of Hira Nand Jiwan Ram and 

(2) Tassaduq Hussain for recovery of a 
certain sum of money due by defendant 1 
to the plaintiff and defendant 2 jointly. 
Hira Nand proprietor of the Firm Hira 
Nand Jiwan Ram appeared and pleaded 
that the firm had been adjudicated insol¬ 
vent as far back as 28th November 1922 
and that the suit could not proceed with¬ 
out the permission of the insolvency 
Court. The defendant was directed to 
produce a copy of the order of Dera 
Ismail Khan Court adjudicating the defen¬ 
dant’s firm insolvent and the plaintiff 
was also asked to make enquiry and if 
necessary obtain permission of the insol¬ 
vency Court to continue the suit. At 
the next hearing, on the 1st May 1926 
the copy of the order of the insolvency 
Court was not produced and the case 
was adjourned to the 19th June 1926. 
On that date again no copy of the order 
was produced as the record had been sent 
up from Dera Ismail Khan to the Judi¬ 
cial Commissioner’s Court at Peshawar, 
but the statement of Hira Nand defen¬ 
dant, and of Kanhaya Lal pleader, who 
had been conducting cases on behalf of 
the receiver of the Firm Hira Nand 
Jiwan Ram was recorded and the Court 
held that the defendant firm had been 
adjudicated insolvent as alleged. On this 
finding the Court held that as under 
S. 28, Provincial Insolvency Act, a cre¬ 
ditor whose debt is provable in insolvency 
cannot commence any suit or legal pro¬ 
ceeding against the insolvent without per¬ 
mission of the insolvency Court and as the 
plaintiff had failed to obtain such permis¬ 
sion the suit was dismissed with costs! 

The plaintiff has preferred a petition 
for revision to this Court and on his be¬ 
half it has been contended that S. 28 
Provincial Insolvency Act, has no appli¬ 
cability to a suit filed by a creditor, who 
has instituted a suit in ignorance of the 
adjudication .order and consequently 
without obtaining the permission of the 
insolvency Court, even though the order 
of adjudication had been passed before 
the suit was instituted. In support of 
this contention the plaintiff’s learned 
counsel has quoted a ruling of the Judi- 
cial Commissioner’s Court at Nagpur 
reported in Eayi U mar Sharif v. J tv ala 

which ha9 been °ited ap- 
P ntly without disapproval, by Rus- 

W 4.1. R. 19121 Nag. 300=21 N. L. R. 9. 


tomji, Gosh and other commentators on 
the Provincial Insolvency Act. 

As at present advise! I feel grave 
doubts as to the correctness of this rul¬ 
ing and am not prepared to follow it, but 
as the point involved is one of general 
importance and is likely to affect a large 
number of cases, I think it proper to- 
refer the case to a Division Bench. The 
office is directed to fix this case for 
actual hearing at a very early date and 
to place it before a Division Bench of 
which I am a member. Counsel to be 
informed. 

Fforde, J .—This is an application to- 
revise an order of the Judge of the Small 
Cause Court at Amritsar dismissing the 
plaintiff’s suit on the ground that the 
defendant had been adjudicated insolvent 
sometimes prior to the institution of the 
suit and leave had not been obtained, in 
accordance with S. 28, Provincial Insol¬ 
vency Act, to commence the suit. 

The facts are sufficiently stated in the 
order of reference and need not be re¬ 
peated. The petitioner relies upon the 
case of a decision of the Additional Judi¬ 
cial Commissioner of Nagpur, in which 
it was held that where a suit had been 
filed against an insolvent in the civil 
Court in ignorance of the fact of an ad¬ 
judication order having been passed, and, 
consequently, without obtaining the per¬ 
mission of the insolvency Court, a civil 

Court can under S. 29 of the Act permit. 

the suit to be continued on such terms as 
it might think fit if it appear that the 
suit was brought in ignorance of the 
order of adjudication. With this con¬ 
struction of the statute I find, myself, 
with all respect to the learned Addi¬ 
tional Judicial Commissioner, quite un¬ 
able to agree. S. 28, Provincial Insol¬ 
vency Act, which is in effect the same as- 

7, English Bankruptcy Act, 1914 
expressly prohibits any suit or other 
legal proceedings being commenced ex^ 
oept with the leave of the Court and on 
such terms as the Court may impose, 
that is to say, no suit may be brought, 
after adjudication without first obtaining 
the permission of the Court to bring that 
suit. S. 29 deals with pending suits and 
provides that on proof of an adjudication 
order made against the debtor, the Court 
may stay or allow to oontinue a pending 
suit upon such terms as it may think fit 
to impose. The present suit was insti¬ 
tuted some three years subsequent to the 
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Adjudication ordered. No leave of the 
Court had been obtained to bring these 
proceedings and consequently they are 
not maintainable. 

In my opinion the order of the Judge, 
Small Cause Court, is correct and this 
application in revision must, therefore, 
be rejected. 

Tek Chand. J —I agree. My opi¬ 
nion is given in flie referring order, 
which should he read as a part of this 
judgment. 

D.D. Appeal dismissed. 
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Addison and Skemp, JJ. 

11 'a si r Chand —Accused—A ppellant 

v. 

Emperor —Opposite Party. 

Cri. Appl. No. 139 of 1927, Decided 
on 24th March 1927. 

(а) Evidence Act, Ss, 133 and 114, III." (b )— 
Approver’s evidence must be corroborated also 
as to the identity of accused. 

The evidence of an approver must be con¬ 
firmed not only as to the circumstances of the 
crime, but also as to the identity of the pri¬ 
soner : A. J. it. 1922 Lali. 1 ; it. v. Basher- 
rilie (191G) 2 K. B. 058 : and B. v. Francis 
Stubbs (1R55) 25 L. J. Jf. C. 16, Foil. [1* 31 C 2] 

(б) Evidence Act S. 133— Standard of cor¬ 
roboration. 

It is very difficult to vary the standard of 
corroborative proof required in the case of 
various approvers. Tender age is no ground 
for applying lenient standard. (P 31 C 1] 

Rustomji for Chaman Lai —for Appel¬ 
lant. 

Raj Krishna for Govt. Advocate —for 
the Crown. 

Skemp, J. —Wazir Chand has been 
convicted by the learned Sessions Judge 
of Rawalpindi of murdering one Ramji 
Mai, and Deputy Ram of abetting the 
murder. Roth have been sentenced to 
death. They have appealed ; Wazir 
Chand through Mr. Rustomji and Deputy 
Ram through Mr, R. R. Puri and the 
sentences are also before us for confirma¬ 
tion. 

The theory of the prosecution is to be 
found in the statement of an approver 
named Ganda Mai and is as follows : 
Wazir Chand was working as the partner 
of Ramji Mai in a halwai’s shop in 
Rawalpindi city. He had lost all he 
possessed in gambling and, therefore, 
conspired with Deputy Ram to murder 
Ramji Mai and take away all his pro¬ 
perty : he thought that detection would 
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lie rendered more difficult because Ramji 
Mai had no relations. Ganda Mai who 
belongs to the same village as Deputy 
Ram. was brought into the affair. 

Wazir Chand went to Peshawar and 
bought poison there, returning on the 
morning of the 20th February 1926, and 
telling the other conspirators that he had 
bought arsenic. The following evening, 
i.e., 21st February, he put the arsenic in 
milk which Ramji Mai was in the habit 
of drinking every night. At 10 p. m. 
Ramji Mai started vomiting and complai¬ 
ned of pain and the approver who was ly¬ 
ing on the same charpoy went to fetch 
Wazir Chand. Ramji Mai died at mid¬ 
night. After his death Wazir Chand 
with the help of the approver put his 
naked body in a box with some sheets of 
newspaper at the bottom and covered it 
with an old cloth. In the morning, i. e., 
on the 22nd February, they took the box 
to Rawalpindi railway station, got it 
placed in a train and left it there. 

Wazir Chand intended to open a hal- 
wai'sshop in Khour with the utensils 
and stock in trade of the murdered man ; 
and with this in view after they had 
been packed at the shop by all three con¬ 
spirators Deputy Ram took the packages 
on a hand-cart to Rawalpindi railway 
station and booked them in the name 
of Wazir Chand to Fatehjang. Thence 
Wazir Chand conveyed them on tongas 
to Khour. However as Wazir Chand 
had not yet taken a shop he left the 
utensils with his uncle by marriage Ram 
Diyal in the neighbouring village of 
Haraadial or Amdal and took the other 
goods to his own village Varwal. 

When No. 20 Down train from Rawal¬ 
pindi arrived in Lahore at 7*15 p. m. 
on the 22nd February, a box was noticed 
on the upper berth of a third class com¬ 
partment, and ultimately the Sub-In¬ 
spector of railway police, P. W. 2, 
had it removed. The lid of the box 
opened of itself and disclosed the body 
of an old man. The body was photo¬ 
graphed and sent for post mortem ex¬ 
amination which was carried out on the 
23rd February; the medical witness 
thought from the symptoms ho observed 
that death was due to arsenical poison¬ 
ing and sent portions of the internal 
organs for chemical analysis : arsenic was 
discovered in each of them. 

Taking the head of the corpse and also 
photographs of the body the sub-inspector 
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proceeded to Rawalpindi where they were 
identified to be those of Raraji Mai. It 
may be added that in the box were found 
sheets of a newspaper called the News of 
the World, and copies of the same paper 
were found in Ramji Mai's shop. In 
Ratnji Mai's shop were also found a 
khaki warm coat, a towel, a cotton blan¬ 
ket and a piece of gunny bag, all soiled 
with vomit, a brick bearing marks of 
vomited matter and vomited matter 
mixed with earth. All these clothes and 
other substances were found to contain 
arsenic. Therefore, it is proved beyond 
doubt that the body discovered at Lahore 
was that of Ramji Mai and that he died 
from arsenical poisoning. (After dealing 
with evidence and holding that it was pro¬ 
ved that Wazir Chand worked as Ramji 
Mai’s partner : that he took a box, subse¬ 
quently found to contain the body, to the 
Railway Station ; that he removed Ramji 
Mai's entire stock of trade and left it 
either in his own house or with his rela¬ 
tives His Lordship proceeded further. In 
my opinion this is ample to corroborate the 
evidence of the approver against him, and 
I would reject his appeal and confirm 
the sentence of death. 

The next question is whether Deputy 
Ram’s abetment is proved. The learned 
Sessions Judge wrote : 


An approver's statement if believed, need n< 
necessarily be corroborated though as a goner; 
rule corroboration is required. In the presei 
oaso the approver’s statement carries truth o 
the face of it, and is, I consider, to be believed i 
itsoJf and is corroborated as against Waz 

SH f'E * m ° St 6Very partioular by evidenc 
which thoro is no reason to disbelieve. Thei 

>s also, m my opinion, sufficient corroborate 
^ eputy Ram also t0 8h <>w tha 

& h i, h ° t00 ^ 1 ? 0n f tUaI p ‘ rt iD tha murdc 
itself, he is guilty of its abetment. 

Now, there are no doubt cases in whic 

it has been laid down that an approver’ 

statement need not be corroborated Se 

for instance 27* Delhi Conspiracy case 

AuT ka v d V ' E ?V eror ! Barka 
N-i J' ? m l\ ro , r (2): and Emperor \ 
Nilakanta (3) (the murder of Mr. Ash« 

ha°nd C i° r tK f Tinaevell y)- On the othe 
nand, in the great majority of cases i 

iirl n c ' d £ a \- n a PP rover ’ s evidenc 

S S ) °o ratl0n: see for instanc 
— 6 Eankana S ahib's case, Narain Da 

(2) twimV’S'JJfrn 1 p - w - R - Gr - 191E 

' ; c r 2 j. P 9 R - 1017 Cr - =36 L- C. 861=1 

ffl f L - J- 490. 

W A. I. B. 1922 Lah. 1=8 Lah. 14*. 


v. Emperor (4), where Mr. Justice Scott- 

Smith at p. 173, wrote : 

We have given full effect to the m.ixiurthat 
the evidence of an accomplice r*ust, as a rule, 
be considered untrustworthy unless it is corro- ' 
borated in material particulars. 

The law of India is the same in this 
respect as the law of England, and a 
recent authoritative pronouncement is 
found in B. v. Baskerville (5), iu which 
Lord Reading, C. J., delivered a judg¬ 
ment on behalf of five Judges. He wrote 
(p. 665) : 

We havo come to the conclusion that the 
better opinion of the law upon this point 
is that stated in It. v. Francis Stubbs (6) 
by Parke, B., namely, that the evidence of 
an accomplice must be confirmed not only 
as to the circumstances of the crime, but also 
as to the identity of the prisoner. The 
learned Baron does not mean that there must 
be confirmation of all the circumstances of 
the crime ; as we have already stated that is 
unnecessary. It is sufficient if ’there is con¬ 
firmation as to a material circumstance of the 
crime and of the identity of the accused iu 
relation to the crime. 

Again at p. 667: 

We hold that evidence iu corroboration 
must be independent testimony which affects 
the accused by connecting or tending to con¬ 
nect him with the crime. In other words it 
must bo evidence which implicates him, that! 
is, which confirms in some mntorial particular* 
not only the evidence that the crime has been 
committed, but also that the prisoner com¬ 
mitted it. 


*««•*» w.mvuw u^auiht deputy 

Ram is : (1). that he was found by the 
police on -the 2nd March in company 
with Ganda Mai in the house of Deputy 
Ram’s sister in Wazir Chand’s village 
Varwal, (2) ; that ‘he took part in the 
removal of Ramji Mai’s goods. The 
witnesses are Harm Chand (P. W. 14 ) 
who states that on Tuesday, the 23rd 
February, Wazir Chand, accompanied bv 
Deputy Ram and the approver, came and 
removed some bags of gur and other 
articles from Ramji Mai’s shop ; and 

Punjab Singh/. Fakir •Ullah and Bal 
Mukand. 


vmucizms must, however, he made as 

Llni ,mony ‘ of each wi ‘ness. 
Karam Chand was not asked whether lie 

knew Deputy Ram previously. Had this 
question been put, further questions 

how diST a . r ! Ben .. how did he know or 
h ovN did he identify Deputy R am. Bal 

[1916] 2 K. B. 658=86 L. J. 

cot'.Tam L - T ' 458=80P i “=“ 

Jur. (N. S.) 1 U 5 . R.85-I 
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Mukund stated that he did not know 
Deputy Ram before, hut subsequently 
the police brought Deputy Ram whom 
Bal Mukand identified. It is contended 
that if a police officer simply put Deputy 
Ram before Bal Mukand and said “ Is this 
the man, ” Bal Mukand would naturally 
reply in the affirmative. On the other 
hand, no reason has been shown why Bal 
Mukand should swear falsely. But the 
evidence of this witness clearly has less 
weight than if he had picked out Deputy 
Ram from among a number of other per¬ 
sons, as Ganda Mai picked out the tonga- 
wala Fatta and the railway porter Ali 
Muhammad. 

The other two witnesses Punjab Singh 
and Fakir Ullah do not establish any 
connexion between Deputy Ram and the 
crime. Punjab Singh simply proves that 
about the time in question Deputy Ram 
engaged his hand-cart from the Lancia 
Bazar to the railway station ; and Fakir 
Ullah, that Deputy Ram brought some 
goods from a shop in the Landa Bazar 
which he loaded in the hand-cart and 
took to the railway station. The date, the 
identity of the shop and the goods are all 
unproved. 

In my opinion the abetment of Deputy 
Ram is not sufficiently proved by this 
corroborative evidence. Recognizing this 
Mr. Raj Krishna, who represented the 
Crown argued that in the nature of things 
there could be no evidence of 'conspiracy 
to kill Rarnji Mai and urged that as the 
approver was only eighteen years of age 
and had previously a good character, a 
more lenient standard should be givei to 
his evidence than to that of most ap¬ 
provers. It is, however, very difficult to 
vary the standard of proof required in 
the case of various approvers. In my 
opinion the guilt of Deputy Ram is not 
established beyond doubt, and I would 
accept his appeal and acquit him. 

Addison, J. —I concur. 

r.d. Order accordingly • 
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Jai Lal, J. 

Iialiella and others —Plaintiffs—Ap¬ 
pellants. 

v. 

Wazira and others —Defendants—Res¬ 
pondents. 

S. A. No. 191 of 1927, Decided on 9th 
June 1927, from the decree of the Dist. 
Judge, Hoshiarpur, D - 18th October 
1927. 

(а) Evidence Ac!, S. 101 —Bin den of proof. 

Where in a case for possession by ejectmeut 
of the defendants who, it was alleged, had taken 
forcible possession of the lands two years before 
the institution of the suit, it was expressly 
stated in the plaint that the defendants had no 
right whatsoever to dispossess the plaintiffs. 

Held: that the burden of proving possession 
by the plaintiffs within 12 years of the institu¬ 
tion of the suit was on them. [P 83 C 1] 

(б) Civil P.C., 0.6, B. 17 —Amendment of 
plaint was not allowed in second appeal. 

Permission for amendment of the plaint so as 
to plead a different plea cannot be granted in 
the second appeal when the prayer was 
neither made in the first appeal nor even in the 
Grounds of appeal to the second appellate Court. 
b [P 33 C 13 

N. C. Pandit —for Appellants. 

Faqir Chand—lor Respondents. 

Judgment—This judgment will dis¬ 
pose of appeals 191—198 of 1927 as they 
all arise out of the same judgment of the 
District Judge of Hoshiarpur. 

The appellants instituted the suits 
out of which these appeals have arisen 
for possession by ejectment of the defen¬ 
dants, who, according to the allegations 
made in the plaint, had taken forcible 
possession of the lands two years before 
the institution of the suits. It was ex¬ 
pressly stated in the plaint that the de¬ 
fendant had no right whatsoever to dis¬ 
possess the plaintiffs. The District Judge 
has held that on the allegations -made by 
the plaintiffs in the plaint the burden 
of proving possession by them within 12 
years of the institution of the suit was 
on them and they had failed to discharge 
this burden. 

It. appears that in the revenue records 
relating to these lands it is recorded that 
the lands belong to the plaintiffs, but that 
they are in possession of the defendants 
at any rate since 1911*12. It also ap 
pears that with regard to certain plots 
the entries in the revenue records of 
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1907-08 show that the defendants were 
in possession of those particular plots as 
tenants of the plaintiffs. It does not ap¬ 
pear from the judgment of the learned 
District Judge to which particular plots 
these last entries relate; but in my opin¬ 
ion it is unnecessary to ascertain this 
in view of the fact that I agree with the 
conclusions of the District Judge that the 
burden was on the plaintiffs to establish 
the cause of action that they set out in 
their plaint. An ingenious argument has 
been addressed to me by the learned coun¬ 
sel for the appellants that the allegations 
contained in the plaint as to the dispos¬ 
session of the plaintiffs by the defendants, 
properly interpreted, mean that, though 
the defendants were originally in permis¬ 
sive possession of the lands, it was two 
years before the institution of the suit 
that they denied the plaintiff's title to the 
lands, and, therefore, their possession be¬ 
came adverse as against the plaintiffs. I 
am.unable to read the plaint in that 
manner. It clearly asserts that for the 
first time the defendants took the lands in 
suit two years before the institution of 
the suits. It is admitted by the learned 
counsel for the appellants that on that 
interpretation of the plaint the burden 
would be on the plaintiffs to prove that 
they were in possession of the lands with¬ 
in 12 years of the suit. 

Finally the learned counsel asked mo 
to allow him to amend the plaint so as to 
plead that the defendants were in per¬ 
missive possession of the plaintiffs two 
years before the suits. This prayer is 
made in order to divert the burden of 
proof on the defendants in view of the 
entries in the revenue records. I am un¬ 
able to accede to this prayer at this stage, 
considering that it was not made before the 
District Judge and is not bven made in 
the grounds of appeal to this Court. I 
may mention that the view that I have 
taken is supported by a judgment of a 
Division Bench of this Court which is 
reported as Mian Muhammad v. Sharaf 

fwn? k’ P ' ^ ¥ ° ! 1924 ' deC ' ded on 

rl h h l eb T rU 3 ary 1926] and on wh ^h the 
learned Ju d g e below has relied in sup¬ 
port of his conclusion. 

• more Point.needs mention, and that 

J8 the contention of the learned counsel 
>or the appellants, that according to the 

th^i 68 m i a m 6 n ln the revenuo records from 
entftlSi* 19 * 19 on . wards * tbe defendants are 

entered as tenants of the plaintiffs. In 
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resisting this contention the learned coun¬ 
sel ignores the remark made in the last 
column of the entries which is to the 
effect that the possession is either on the 
ground of assertion of title or on account 
of encroachment made by the defendants. 
Properly interpreted, these entries merely 
mean that the defendants are in cultivat¬ 
ing possession of the lands, but they do 
not mean that they are the tenants of 
plaintiffs or that they admit the right of 
the plaintiffs as to the ownership of the 
lands. On the other hand, read as a 
whole, the entries clearly mean an asser¬ 
tion of adverse title. 

The result is that on a correct interpre¬ 
tation of the pleadings of the parties I 
must hold that the learned District Judge 
has rightly arrived at the conclusion that 
the burden of proving their possession 
within 12 years of the institution of the 
suit lay on the plaintiffs, and that they 
have failed to discharge this burden. The 
consequence is that I dismiss these appeals 
with costs. 

N.D. Appeals dismissed. 
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Addison, J. 

Devi Dayal —Defendant—Petitioner. 


v. 

Narain Singh and others —Plaintiffs— 
Respondents. 

Civ. Rev. Petn. No. 298 of 1926, Decided 
on 20th January 1927, from the decree of 
the Sub-Judge, Batala, D/- 8th Febru iry 
1926. 


Vsoniracc aci, a. m—Grant of monopoly 
to sell vegetables by panchayat is opposed to 
publ/c policy. 

Grunt of a monopoly in favour of a person by 
a panchayat to sell vegetables in tho village is 
opposed to public polioy under S. 23: 28 Mad. 
520, Foil. q 

(b) Limitation Jet, S. 22—Necessary party 
added after limitation-Entirc suit muH be 
aismt sea , 

If a necessary party is joined as plaintiff or 
defendant after time for the suit has run out 
the entire suit must bo dismissed. [P 34 C 2] 

(cj Promissory Note-Suit on—Note in favour 
of Government—One member of panchayat can- 
«of sue, but Government only can. 

a he members of a panchayat cannot sue on 

a promissory note in favour,cf tho Sircar dau- 
hitrnadur through a mombor of the panchayat. 
Only Government can authorize a suit on such 
a promissory note. [p 34 0 ■>] 

Arjan Das—tor Petitioner. 

Muhammad Din Jan— for Respondents 
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Judgment. —This suit was brought in 
the name of the Panchavat, Dharam Kot. 
which claimed the sum of Rs. G3 on a 
promissory note, dated the 25th May 
1919, executed by the defendant. This 
panchavat is a self-constituted body with¬ 
out any legal powers and obviously it 
could not bring a suit: see p. 796, Mulla’s 
Civil Procedure Code, 8th. Kdn. After the 
period of limitation had expired, the 
Small Cause Court Judge allowed the suit 
to he amended by striking out the name 
of the plaintiff, that is, the Panchavat 
Dkarm Kot, and by substituting the 
names of six persons, who allowed them¬ 
selves to be members of this self-consti¬ 
tuted body. 

The plaintiffs' case was that they sold 
by auction to defendant the sole right to 
sell vegetables in the village for the sum 
of Rs. 84, Rs. 21 of which were paid by 
him while he executed a promissory note 
lor the balance of Rs. 63. The defendant 
pleaded that the panchayat had no power 
to sell such a license, that he had not 
executed the promissory note in favour of 
the plaintiffs or in favour of the pancha¬ 
yat, and that the suit was birred by limi¬ 
tation. The Small Cause Judge, how¬ 
ever, decreed the suit with costs and 
against thisdecision this revision Ins been 
admitted. 

It was first contended that the creation 
of a monopoly in favour of the defendant 
to sell vegetables in the village was op¬ 
posed to public policy under S. 23, Indian 
Contract Act, and chat the agreement 
being void, the plaintiffs had no right to 
sue for the amount of the promissory 
note. There is clear authority for this 
proposition in Sown Pillai v. Municipal 
Council , Mayavaram (1). It was held in 
that case that even a properly constituted 
District Municipality had no powet to 
create a monopoly in favour of one person. 
It was further held that any amount 
collected under this void agreement must 
be refunded. Tt follows, therefore, that 
•the present suit should have been dis¬ 
missed on the principle that the grant of 
the monopoly to the defendant was 
jagainst the provisions of 8. 23, Indian 
'Contract Act, being in restraint of trade. 

It is further contended that the suit 
was barred by limitation as the plaintiffs’ 
names were only substituted after the suit 
was barred by limitation. This is also 
correct. Ther e was n o plaintiff at alI 
(L) [PJQOJ *8 Mud. 5‘20. 


until the plaintiffs' names were substi¬ 
tuted after limitation had expired. A 
suit can only he brought in the names of 
all the members of an unregistered or 
unincorporated society. If a necessary 
party is joined as plaintiff or defendant 
after time for the suit has run out*, the 
entire suit must bedismissed: see Rus- 
tomji s Law of Limitation, 3rd Edn.p.191. 
It may be the case that I would not in¬ 
terfere in revision merely because I hold 
that the suit was barred by limitation, 
but in the present case, as I have already 
shown, other considerations also enter. 

In the third place it was contended that 
the panchayat or the members of the pan¬ 
chayat could not sue on the promissory 
note in question, as it was in favour of 
the Sircar daulatmadar through, Jat Mai, 
a member of the panchayat and not 
in favour of the panchayat or of the 
members of the panchayat. There seems 
to me also to be considerable force in 
this. There is no doubt that some mem¬ 
bers of the panchayat did grant the mono¬ 
poly, on condition of payment of a certain 
amount, to the defendant, but the pro-] 
missory note they took was not in their 
favour, but in favour of (Government 
through one of their members. In my 
opinion only (Government could authorize 
a suit on such a promissory note. 

For the reasons given 1 accept this 
revision and dismiss the suit, but leavo 
the parties to bear their own oasts 
throughout. 

K.D. Revision accepted. 
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„ Bhidk. J. 

Mohammad Khan —Accused — Appel¬ 
lant. 

v. 

Emperof —Opposite Party. 

Cr. A. No. 476 of 1927, Decided 
on 2nd July 1927, from the order of the 
Sub-Divl. Mag. Chakwal, D'- 17th March 
1927. 

Criminal trial—Placing an the record mere 
copies of the evidence of witnesses recorded 
during the course of a trial relating to another 
charge against the same accused make the whole 
trial illegal. 

A person w.is ch.irged with two offence* 
namely, under S. 307, I. I*. C., and under S. -0* 
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Indian Arms Act. The witnesses in the two 
cises wore more or less the sumo. The trying 
Magistrate recorded tho evidence of the wit¬ 
nesses in the case under Sf. 807 and copies of 
the evidence of these witnesses were placed on 
the record of the case under S. *0. Arms 
Act, except the ease of one witness who did not 
appear in the case under S. 807. 

Held : that tho procedure was illegil and tho 
trial was vitiated. The general rule iu tho case 
of criminal trials is that there should be a 
separate trial with respect to each distinct 
olTence. Tho object evidently is that the atten¬ 
tion of the trial Court should be dir .• •ted to the 
evidenco relating to the charge under inquiry 
and irrelevant matter should be csclu led. -This 
object is not achieved but defeated hv placing 
on the record mere copies of the st,..aments of 
witnesses rocorded during tho course of a trial 
relating to another charge : A. I. It. 1924 
Lah. 104, Ilel. on. [P 35 C 2] 

Nand Lai —for Appellant. 

Edmunds --for the Crown. 

Judgment.—The appellant Muham¬ 
mad Khan has been convicted under 
S. 20, Indian Arms Act, and sen¬ 
tenced to rigorous imprisonment for seven 
years, including three months solitary 
confinement. Muhammad Khan was 
wanted by the police for two murders and 
was absconding since the year 1924. On 
the night of the 1st January 1927, infor¬ 
mation was receiver! by the Sub-Inspector 
of Nila that Muhammad Khan was in 
his own house in the village Nila. The 
■sub-inspector organized a raiding party 
and Muhammad Khan was arrested at 
his house. The house was then searcher! 
and a revolver and some cartridges were 
found concealed behind a gahi. On these 
facts Muhammad Khan was challaned 
under S. 20, Indian Arms Act. 

A preliminary objection . to the manner 
in which tho trial was conducted in the 
lower Court was taken by Dr. Nanrl Lai 
who appeared on behalf of the appellant. 
Muhammad Khan was charged with two 
offences, namely, under S. 307, I. P. C. 
and under S. 20, Indian Arms Act. The 
witnesses in the two cases were more or 
less the same. The trying Magistrate 
recorded the evidence of the witnesses in 
the case under S. 307, I. P. C. and copies 
oi the statements of these witnesses 
appear to have been placed on the record 
the case under S. 20, Arms Act, 

S P ,^ h ^ 0f 0ne witnes9 . namely, 

‘Sou r c„ ™ h ° d,d noU|,peir in 

It is contended by Dr. Nand Lai that 

- i 8 ur ® WftS ille ^ and the trial 

The e u ‘ nod coun80 l for the 
urown did not attempt to defend this 
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procedure, but merely argued that tho 
accused was not prejudiced thereby. It 
seems to me that the contention of 
Dr. Nand Lai is sound and the appeal 
must succeed. 

It is not denied that the trials 
under S. 307, I. P. C. and under 
S. 20, Anns Act, ought to have been 
separate and this means that the evidenco 
with respect to each charge should have, 
been separately recorded. The general; 
rule in the case of criminal trials is that; 
there should be a separate trial with res ' 
poet to each distinct olTence, except in 
certain cases mentioned in Ss. 234, 235, 
236 and 239, Criminal P C.. vide S. 233, 
Criminal P. C. Tho object evidently is| 
that the attention of the trial Court! 
should he directed to the evidence rela-j 
ting to the charge under enquiry and alii 
irrelevant matter should be excluded. 
This object is not achieved but defeated 
by placing on the record mere copies of 
the statements of witnesses recorded 
during the course of a trial relating toj 
another charge. In tho present instance 1 
the statements of witnesses ’under S. 307, 
I. P. C., case include a good deal of 
matter which was really not relevant for 
the purposes of tho charge under S. 20, 
Indian Arms Act It has been laid down 
in Alla v. Croton (l) that 

S. 537, Criminal I*. U., only upplios to 

errors, omissions or irrogularitos' of a formal 
nature and does not cover a substantial depar¬ 
ture from tho mode of conducting criminal 
trials laid down by law. 

In my opinion the present case comes 
under the latter category. I, therefore, 
accept the appeal and setting aside the 
conviction, direct tho re-trial of the ap¬ 
pellant on a charge under S. 20, Indian 
Arms Act, in accordance with law. The 
appollant will ho transferred to the judi¬ 
cial lock-up pending the result, of the 
re-trial. 

. *LP . _ _ Ap peal ttc :epted. 

(1) A. I. It. 1924 Lah. 101^=1 j«lv. 870. 

• 
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Tek Chand and Aoha Haidar, JJ. 

• liaj Mal Plaintiff—Appellant. 

v. 

Tlamam Singh and others— Defendants 
—Respondents. 

S. A. No. 2038 of 1923, Decided on 
29th June 1927, from the decree of the 
District Judge, Jullundur, D/- 1st June 
1923 
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(а) Punjab Custom (Power to contest) Act (2 
of 1^20), S. 6— Lineal male descendant of 
great-grcat-grand father of alienor only can 
contest an alienation. 

The Act has the effect of limiting the right 
to contest an alienation of ancestral land only 
to those persons who are descended in the 
direct male line from the great-great-grand¬ 
father of the alienor. [P vb C 2j 

(б) Interpretation of Statutes—Statement of 
objects and reasons should not be looked to. 

It is well settled that in construing an Act of 
the legislature where the words are absolutely 
clear and unambiguous it is not within the pro¬ 
vince of a Court to look to the statement of the 
objects and reasons or to the proceedings of 
the council with a view to discover whether the 
words used mean something above and beyond 
whatthevsav: 22 Cal. 788 (1\C.): A. I. K. 
1920 1\ C. 56 and A.I.R. 1922 Lah. 211, Foil. 

[P 38 C 2] 

(c) Interpretation of Statutes—Preamble and 
statute not co-ex tensive—Enactment clear and 
unequivocal—Enactment overrides. 

Where the enacting part of a statute is not 
exactly co-extensive with the preimble, the 
former, if expressed in clear and unequivocal 
terms, will override the latter, but if ambiguous 
or doubtful phraseology is used in the tody of 
the Act. the preamble may bt referred to. to 
resolve the ambiguityi -1. /• R. 1919 1 . C « r 2 
and 45 Cal. 343, Foil. (English Law Consi¬ 
dered ). [P 38 C 2] 

II. D. Bhalla —for Appellant. 

Jagan Nath Bhandari —for Respon¬ 
dents. 

Tek Chand, J. —The suit out of which 
this second oppeal has arisen, relates to 
land which originally belonged to one 
Mala Singh, who on the 6th April 1893, 
gifted it to his pichhlag son Hazara 
Singh, defendant 1. This gift was not 
challenged by the collaterals of Mala 
Singh* donor. On the 27th August 1920, 
by a registered sale-deed, the donee 
Hazara Singh sold the gifted land to Hai¬ 
nan! Singh, Basant Singh and Chhajju, 
defendants 2 to 4. On the 29th July 
1921, Raj Mal, who is a collateral of 
Mala Singh, donor, in the third degree, 
instituted the present suit, alleging that 
the land was ancestral of himself and 
Mala Singh, that on Hazara Singh donee's 
line becoming extinct it would revert to 
the plaintiff and that the alienation by 
Hazara Singh had been made without 
consideration and necessity. He accord¬ 
ingly prayed for (1) a declaration that the 
sale by Hazara Singh, donee, in favour of 
Harnain Singh and othc.s shall not affect 
his reversionary rights after the death of 
Hazara Singh or (2) in the alternative, 
a decree for -oi -ession by way of pre¬ 
emption. 


The defendants inter alia pleaded that 
the plaintiff had no locus standi to main¬ 
tain the suit for declaration and that the 
sale was for consideration and necessity. 

The trial Court, finding the land to be 
ancestral of Raj Mal plaintiff and the 
donor Mala Singh, held that he was com¬ 
petent to contest the alienation by Hazara 
Singh donee and that the sale was with¬ 
out necessity. It accordingly decreed the 
claim for declaration, but gave no deci¬ 
sion on the alternative claim for pre¬ 
emption. On appeal by the vendee, the 
learned District Judge held that the 
plaintiff had no locus standi to contest 
the sale ‘under S. 6, Punjab C stom 
(Power to Contest) Act 2 of 1920, and 
that, therefore, the plaintiff’s claim for 
declaration was not maintainable. He 
accordingly accepted the appeal and re¬ 
manded the case to the trial Court for 
decision of the claim for pre-emption. 
Against this order of remand the plaintiff 
has preferred a miscellaneous appeal to 
this Court. 

It will be seen from the statement of 
facts given above that the alienation in 
question was made by Hazara Singh 
donee to whom the plaintiff is not in any¬ 
way directly related. The plaintiff is a 
collateral of Mala Singh donor and he 
claims to contest the alienation on the 
ground that under the customary rule of 
reversion he had a residuary right to sue* 
ceed to the gifted property on the line of 
the donee becoming extinct. The defen¬ 
dants resist the claim on the ground that 
the right to contest alienations of im¬ 
movable property is now by statute res¬ 
tricted only to the male lineal descendants 
of the great-great-grandfather of the alie¬ 
nor and even if it be assumed that the 
land is ancestral of the donor and the 
plaintiff and that the gifted land might,, 
in certain eventualities, revert to the 
plaintiff, ho has no right to contest the 
alienation. They contend that the power 
to control alienations which could for¬ 
merly be exercised under the rules of 
Punjab Customary Law by persons hav¬ 
ing a residuary right to succeed to ances¬ 
tral property, has been materially cut 
down by Act 2 of 1920, and as the plain¬ 
tiff is not among the persons to whom 
alone the right to sue is reserved under 
S. 6. he has no right to question the 
alienation. The plaintiff rejoins, that 
the preamble of the Act indicates that it 
was intended only to restrict the power 
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of descendants and collaterals of the alie¬ 
nor to contest his alienations and as the 
plaintiff is not a descendant or collateral 
of the alienor, therefore, the Act does not 
in terms apply to him, and that the 
power to control alienations by the per¬ 
son in possession, which the plaintiff had 
under the General Customary Law, has 
not in any way been affected by the Act 
and can still be exercised by him. 

In order to appreciate the legal posi¬ 
tion properly it is necessary to examine 
carefully the wording of the preamble and 
the operative parts of the Act. The pre¬ 
amble runs as follows: 


perty from all persons (whether agnati" 
cally related to the alienor or not) who 
had heretofore the right to contest aliena¬ 
tions and to confine it only to the des¬ 
cendants of the ^reat-great-grand father of 
the alienor. 

There is thus an apparent conflict bet¬ 
ween the preamble of the Act and S. 6. 
The plaintiff in this case is, as already 
pointed out, a collateral of the original 
donor Mala Singh and not a descendant 
of the great-great-grandfather of the 
donee Hazara Singh, who is the person 
whose alienation is in dispute. If S. 6 is 
to be literally interpreted, the plaintiff 


Whereas it is expedient to enact certain res¬ 
trictions on the pawer of descendants or colla- 
totals to contest an alienation of immovable 
property or the appointment of an heir on the 
ground that such alienation or appointment is 
contrary to custom. And whereas the previous 
sanction of the Governor-General has been 
accorded under S. 79 (2), Government of India 
Act 1915, to tho passing of this Act, -it is hereby 
enacted as follows : 

It is clear that the preamble describes 
the Act as laying down restrictions on the 
power of descendants and collaterals of 
the alienor only and not on that of the 


other reversionary heirs. 

In the body of the Act itself S. I gives 
the short title of the Act as the Punjab 
Custom (Power to Contest) Act 1920, and 
states that it extends to the Punjab. S. 2 
defines certain words, and Ss. 3, 4 and 5 
contain provisions, which are not mate¬ 
rial for our present purposes. Then comes 
8.6, which is worded as follows: 

Subjeot to the provisions contained in S. 4 , 
and notwithstanding anything to the contrary 
contained in S. 5, Punjab Laws Act, 1872, no 
person shall contest any alienation of ancestral 
immovable property or any appointment of an 
neir to such property on the ground that such 
alienation or appointment is contrary to custom 
unless such person is descended in male 
lineal descent from the great-great-grandfather 
menT ^ 0rSOn ma * £ ' n S the alienation or appoint- 


It will be noticed that this section di 
tinctly lays down that notwithstandi: 
any rule of custom, which the Courts we 
bound to give effect to under S. 5, Punj; 
Laws Act, no person is now ontitl 
to contest an alienation of ancestral imm 
vable property unless he is descended 
the marline from tho great-great-gran 
lather of the alienor. The words used 
® lea y and explicit and there is i 

£ b 2? aboufc th L em - The le e i8ia ^ 

effect l D - g u a - ge fche plain meaniQ g * 
ehect of which is to take away the rig 

contest alienations of ancestral pi 


has obviously no locus standi to sue. If, 
on the other hand, that section is con- 
trollel and qualified by the preamble, 
then the Act is inapplicable to the plain¬ 
tiff and whatever rights he possessed under 
the Customary Law, they are still left 
intact. The question to be determined, 
therefore, is which of these two conflict¬ 
ing provisions is to prevail. 

In order to decide this question it is 
necessary to ascertain the true place of 
the preamble in a statute. In England 
different opinions have been held at 
different times on tho subject. There 
have been distinguished jurists who have 
maintained that the preamble is not an 
integral part of the Act, but that it is 
something outside it. No less an autho¬ 
rity than Lord Holt is reported to have 
said that 

a preamble of ft statute is no part of it, fcu 
contains generally tho motives of iuduoemen 
thereof. Mills Wilkins (l). 

On the other hand, equally eminent, 
lawyers have considered 


the preamble ns undoubtedly a part of tho 
Act ; a key to open the moaning of the makers 
of the Act and tho mischiefs it was intended to 
remedy. (Coke 4 Inst 830). 




trema views is accepted as correct in 
its entirety. The prevailing rule of 
construction which seeks to recon¬ 
cile these conflicting dicta may be thus 
expressed: Where the enaoting part is 
exphoit and unambiguous, the preamble 
cannot be ported to to control, qualify 
or restrict it ; but where the enacting 
part is ambiguous, the preamble can be 
referred to to explain and elucidate it. It 
was kid down by Lord Tenterdon in Doe 
v. Brandling (2): 

"ly 11701] 6 Mod. G2=87 E. R. 822- 

W * 0. ' 3*3=0 L K J 8 k: B. (O.S.) 

162=1 Man. & By. 600. ' 1 ' 
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If on a review of the whole Act a wider in¬ 
tention than that expressed in the preamble 
appears to be the real one, effect is to be given 
to it notwithstindinf the less extensive import 
of the preamble. 

This position was further explained by 
Lord Denman in Fell ones v. Clay (3): 

The preamble is often no more than a recital 
of the inconveniences, and does not exclude 
any.others for which a remedy is given by the 
statute. The evil recited is but the motive for 
the legislation ; the remedy may both consis¬ 
tently and wisely be extended beyond the euro 
of that evil. 

Similarly Tindal, C. J., observed in the 
well-known Sussex Peerage case (4): 

If tho words of the statute are in themselves 
precise and unambiguous then no more can he 
necessary than to expound those words in their 
natural and ordinary sense. The words them¬ 
selves alone do. in such case, best declare the 
intention of the lawgiver. But if any doubt 
arises from the terms employed by the legis¬ 
lature. it has always been held a safe means of 
collecting the intention, to call- in aid the 
ground and cause of making the statute, and to 
have recourse to the preamble, which according 
to Chief Justice Dyer, is a key to open tho 
minds of the makers of the Act, and tho mis¬ 
chiefs which they intended to redress. 

The latest authoritative pronounce’ 
ment on the subject is that of Lord Hals- 
bury, L. C., in Powell v. Kempt on Park 
Racecourse Co. (5), where his Lordship 
expressed himself as follows : 

Two propositions are quite clear: one that a 
preamble may afford useful light as to what a 
' statute intends to reach; and another that if an 
enactment is itself clear and unambiguous, no 
preamble can qualify or cut down the enact¬ 
ment. 

This rule has been applied in the inter¬ 
pretation of several Acts of the Indian 
and Provincial Legislatures. In the Secre¬ 
tary of State v. Maharaja of Boblili (6) 
their Lordships interpreted the plain 
meaning of the Madras Irrigation Cess Act 
regardless of the restrictive provisions of 
the preamble thereof. Lord Shaw, in 
delivering (he judgment of the Judicial 
Committee, remarked that as the section 
of the Act made operative provisions in 
excess of the apparent ambit of the pre¬ 
amble, “It is the section that must 
govern” and not the preamble. A Full 
Bench of the Calcutta High Court in the 
well-known case of Manilall Singh v. 

(.?) [1813] 4 Q. 13. 313=12 L. J. Q. B. 202. 
( 4 ) [1M4] 11 C.L. A Fin. 85=8 Jur. 793. 

(51 [1899] A. C. 143=68 L. J. Q. B. 392=47 
W. R. 585=03 J. P. 2G0=80 L.T. 538=19 
Cox. C. C. 205=15 T.L.R. 266. 

(C) A.I.H. 1919 P. C. 52=43 Mad. 529=40 
I. A. 302 (P.C.). 


Trustees for the Improvement of Calcutta 
(7) followed the same rule and held that 
the preamble of the Calcutta Improve¬ 
ment Act did not restrict or control its 
enacting provisions. 

It may, therefore, be taken as settle] 
law that where (as in Act 2 of 1920) the 
enacting part of a statute is not exactly 
co-extensive with the preamble, tho for¬ 
mer, if expressed in clear and unequivocal 
terms, will override the latter, hut if 
ambiguous or doubtful phraseology is used 
in the body of the Act, the preamble may 
be referred to to resolve the ambiguity. 

Now the wording of S. G Punjab 
Act 2, 1920 is, to my mind, absolutely 
clear and unambiguous. I can find no 
doubt or ambiguity in it, and following 
the rule enunciated above, I feel hound to 
ignore the restrictive provisions of the 
preamble and to hold that the Act has 
the effect of limiting the right to contest 
an alienation of ancestral land only to 
those persons who are descended, in the 
direct male line from the great-great- 
grandfather of the alienor. As the plain¬ 
tiff does not fulfil this description, the 
learned District Judge came to a correct 
conclusion in deciding that ho had no 
locus standi to sue. 


I wish, however, to point out that the 
learned District Judge has, in construing 
the Act, fallen into an error in rolying upon 
the statement of objects and reasons attached 
to the Bill, which ultimately passed into Act 
2 of 1920, the report of tho Solect Committee 
and the controversy which raged befor the 
passing of the Act. 

It is well settled that in construing 
an Act of the Legislature, where' the words 
are absolutely clear and unambiguous, it 
is not within the province of a Court to 
look to the statement of tho objects and 
reasons or to the proceedings of the coun¬ 
cil with a view to discover whether the 
words used mean something -above and 
beyond what they say. The Administrator 
of Bengal v. Prem Lai Mullick (8), 
Krishna Ayyangar v. Nallaperumal PR 
lai (9), and Hup Kishorc v. Govind Das 
(10). The appeal fails and l would dis 
miss it with costs. 

Aga Haidar, J — I agree. 

U.K. Appeal dismi ssed . 

(7) (1918] 45 Cal. 343 = 44 1707770= 22 C.V, 

N. 1=27 C. L. 3 . 1 (F.B.). 

(6) [16y5] 22 Cal. 786=22 I. A. 107 = 0 b.ir. 

603 (P.C.). , r , 

(«j) I. R. 19i0 P.C. 56=43 Mud. 550=1< 1- 

A. 33 (P. C.). 

(10) A. I. R. 1922 I ah. 211. 
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Jai LaIj, J. 

Kishore Chand —Defendant—Appellant’ 


Hans Raj and another — Plaintiffs— 
Respondents. 

Misc. First Appeal No. 2693 of 1926, 
Decided on 24th June 1927, from an order 
of the 1st Cl. Sub-J., Ferozepore, D/- 30th 
July 1926. 

Civil 1\ C\, 0. 23, H. 3— Order rejecting ap¬ 
plication for recording of conpromi'c is ap¬ 
pealable. s . 

An order refusing to record 'r. compromise or 
adjustment whatever may be the ro.isou there¬ 
for, is appealable. [P 40 C 1] 

Badri Das—for Appellant. 

Molt Sagar and Hem Raj —for Respon¬ 
dents. 


Judgment. —A suit for partition of 
joint proporty, both moveable and im¬ 
movable, was referred to arbitration by 
the partios. It appeirs that there was 
some settlement before the arbitrator, ac¬ 
cording to tho plaintiff, regarding somo of 
the property in disputo, and according to 
the defendant, about the whole of it. The 
arbitrator undo his award on the 6th 
December. Objections were taken to tho 
award by tho plaintiff and were allowed 
on the 19th April 1926. The consequ¬ 
ence was that the award was declared 
void and the reference -to arbitration su¬ 
perseded by the Court. The case was 
fixed for the 8th and 9th June 1926, for 
the evidence of the plaintiff. On those 
two dates some evidence of the plaintiff 
was recorded and the caso was adjourned 
to the 26th, 27th and 28th July, for tho 
remaining evidence. 

On the 26th July 1926, an application 
was presented by the defendant that tho 
matters in disputo had been settled by 
the parties before tho arbitrator and a 
prayer was made under 0. 23, R. 3, Civil 
*• 0., -that the compromise or adjust¬ 
ment be recorded and a decree bo passed 
>n accordance therewith. On the same 
hay an application was made by the 

plaintiff alleging that the dispute rela- 
mg to 13 items in suit lmd been settled 
between the parties and that the com- 

80 ma<ie bo recorded and a decree 
passed accordingly and the suit proceeded 
with regard to the rest. The Court there- 
| n (if fc hree issues : 

between tho n* ha ?, been a compromise 
between thern f '°“ points of diflorcnce 


(2) Cannot the plea % of compromise be raised 
at this stage of tho suit ? 

(3) Is defond.mt debarred from raising this 
plea by his conduct ? 

It mav be mentioned that it is ad- 
mitted before me that out of the 13 
matters mentioned in the plaintiff’s 
application, of the 26th July 1926, 
some were settled before the arbitrator, 
though tho case of the defendant is 
that all of them were settled before 
him. It thus appears that admittedly 
there was some compromise before the 
arbitrator and the parties are at issue 
only as to the extent of that compromise. 
The Senior Sub-Judge, in a judgment 
which is self contradictory, has held 
against the defendant on issues 2 and 3 
mentioned above but lus refrains 1 from 
giving a finding on issue 1. In fact, he 
has taken no evidence thereon. At the 
same time, in his judgment he holds and, 
in my opinion, quite correctly : 

But I find that the delay though not well 
explained, .is not fatal and the plea of the de¬ 
fendant cannot bo defeated by mere delay in 
putting it up. Kidhan v. JUita (1) and Peer 
Mahomed v. Mahomed Ibrahim (2), are autho¬ 
rities in support of this view which have been 
quoted on defendant's behalf, the gist of 
which is that mero delay does not 
create waiver and is not in itself suffi¬ 
cient to defeat the defendant’s plea. But 
at the same time, I hold that tho failure 
of the defendint to plead razinmnu just at tho 
filing of the award or immediately afterwards 
is a serious matter affecting the two issues A-2 
and A-3 and shows that no razin.una was really 
made, for, had a razinama been made, no ques¬ 
tion of award would have arisen and uo party 
would have been allowed even to filo objections 
to the award. 


Further on tho learned Judge again 
remarks that the matters discussod by him 
previously show that the plea of completo 
adjustment is not genuine, and this finding 
he has given without recording the evi¬ 
dence of tlie defendant. * t need give no 
reasons for holding that tho final conclu¬ 
sion of the learned Senior Sub-Judgo is 
erroneous except those given by him iu 
tho extract that I have first given above. 

A preliminary objection was taken by 
Mr. Moti Sagar, who appeared for the res¬ 
pondents, that no appeal lies from tho 
order complainod against. In my 0 pin- 
jon there is no force in this objection. 
u a 1 k 1 (m) permits an appeal from 
order under R. 3, 0. 23 recording or ro- 
lusing to record an agreement, compro- 
mise or satisfaotion . Therefore, an order 

W 107 P- R- 1916=86 I. 0. 7U0. 

(J) [1905] 29 Bom. 234=0 Bom. L. R. 1013. 
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refusing to record a compromise or adjust¬ 
ment is appealable. The counsel urges 
that in this case there has been no ad¬ 
judication by the Sub-Judge on the 
merits of the defendant’s claim that 
there was an adjustment but that his 
application has been dismissed on the 
ground that it was belated. But the net 
result of the order of the Sub-Judge is, 
whatever may be the reason therefor, that 
he has declined to record the adjust* 
jinent or compromise. I hold, therefore, 
that the order is appeal ible and that it 
'cannot be sustained for the reasons 
already given. 

I set aside the order of the Senior Sub- 
Judge and remand the case to him with 
direction to record the evidence of the 
parties and to give a finding whether or 
not the case was compromised or adjusted 
as alleged by the defendant and to pro¬ 
ceed with the case in accordance with 
law. Costs will abide the result. 

N.D. Case remanded. 
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Efokdk and Zafar Alt, JJ 

Mt. Chiragh Bibi— Defendant—Appel 
lant. 

• v. 

Sultan Bakhsh and others —Plaintiffs— 
Defendants—Respondents. 

F. A. No. 2033 of 1923. Decided on 
26th October 1927, from the decree of 
the Senior Sub-J., Hoshiarpur, D - 7th 
May 1923. 

(a) Custom [Punjab) — Naru Rajputs of 
Hoshiarpur—Daughter succeeding to her father 
dying—Her daughter succeeds In preference to 
collaterals in G th degree. 

In the case of Musalrain Naru Rajputs in 
the Hoshiarpur Djstrict, where the daughter of 
the last male owner has succeeded to his ances¬ 
tral estate excluding his collaterals in theGth 
degree, the latter are not entitled on her death 
to succeed in the prosence of her daughter: 5 
P. R. 1910, Foil.; 32 P. R. 1895 (F. R.), Exp\.\ 
14 P. R. 1907, DisC [P 40. 

(b) Custom (Punjab)—Exceptions to general 
rule can be proved. 

Almost every general rule has exceptions to 
it, and no person is precluded from establish¬ 
ing a special custom at variance with tbe 
general one. [P 40, C 2; P 41 C 1] 

(c) Custom [Punjab) — ‘ Aulad 9 includes 
females where right of females to succeed is 
widely recognized — Words. 

In places where the right of females to 
succeed is widely recognized the word “aulad" 
should bo construed as including both male and 
female issue: 19 P. R . 1900, Foil. [P 41. C 2 ] 


1928 

Niaz Muhavunad and Muhammad 
Amin —for Appellant. 

Shamair Chand and Qabul Cliand —for 
Respondents. 

Zafar Ali, J— The last male owner 
of the land in suit was Khuda Baksh, a 
Musalman Naru Rajput of village Harta 
in the Hoshiarpur District. On his death 
there was a content as to succession bet¬ 
ween his daughter Mt. Mamon and his col¬ 
laterals in the sixth degree; but the suit 
brought against her by the collaterals 
ended in dismissal. Mt. Mamon enjoyed 
possession of the estate all her life and 
died some four years before the present 
suit, leaving her surviving a daughter 
named Chiragh Bibi. On the death of 
Mt. Mamon the collaterals again laid 
claim to the estate of her father and took 
possession of it. But the revenue autho¬ 
rities sanctioned mutation in favour of 
Mt. Chiragh Bibi. The collaterals there¬ 
fore sue for a declaration that by the 
customary law of inheritance the estate 
reverted to them on the death of Mt. 
Mamon and that they were entitled -to 
oust Mt. Chiragh Bibi. The latter con¬ 
tested their claim and pleaded that the 
estate should descend to her. So the sole 
question on which the parties joined issue 
was whether, where the daughter of the 
last male owner had succeeded to his 
ancestral estate excluding his collaterals 
in the sixth degree, the latter were enti¬ 
tled to succeed on her death in the pre¬ 
sence of her daughter. Tho suit was 
tried by the learned Senior Subordinate 
Judge of Hoshiarpur who granted the 
plaintiffs the declaration that they sought, 
holding that a daughter’s daughter had 
no right to succeed. Mt. Chiragh Bibi 
appeals. 

In arriving at the above finding the 
learned Judge of tho Court below has 
given effect to tho general rule of the 
customary law of the province that a 
daughter like any other female successor 
is a limited owner and that she inherits 
the estate of her father to transmit it 
eventually to his agnates or to her own 
sons but not to her daughter. Ho failed 
to realise that the real question for deter¬ 
mination was one of a special custom 
which might obtain in a particular tribe 
in spite of the general custom being to 
the contrary. Almost every general ruloj 
has exceptions to it, and no person is[ 
precluded from establishing a special 
custom at variance with the general one 
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In the present case the appellant’s 
claim was that she was by custom entitled 
to succeed to the exclusion of the distant 
collaterals of her maternal grandfather. 
One thing is quite clear, viz., that among 
Naru Muhammadan Rajputs of Hoshiar- 
pur daughters are by custom entitled to 
succeed in presence of collaterals more 
remote than the descendants of the great 
grandfather of the deceased proprietor. 
This was ruled so far back as 1889, vide 
lianjhi Khan v. Mt. Raman (l). Tho 
appellant goes a step further and claims 
her right of succession by custom on the 
death of her mother. This claim should 
not have been thrown out merely because 
it was oppose! to the general custom. 
The question is whether the special 
custom set up by the daughter was proved 
or not. For an answer to a question of 
this description one naturally looks first 
of all to the Riwaj-i-am of the District, 
but the Riwaj-i-am was unfortunately 
not consulted by the learned Senior Sub¬ 
ordinate Judge, presumably because his 
attention had not been drawn to it. But 
llahi Bakhsh v. Mt. Budhi (2), was 
brought to his notice in which a division 
Bench of the Punjab Chief Court had 
held that: 


among Muhammadan Rajputs of 'Hoshiarpui 
(an endogamous tribe) where daughters have 
succeeded to their father’s land as heirs 
excluding his collaterals, their daughters arc 
entitled to succeed to their mother's estate 
in the absence of direct male heirs,.... 

The Court below refused to follow the 
above ruling on the ground that 

defendan! e ' 8ht ° f authority WiS “gainst tho 

It may be observed here that the plain¬ 
tiffs examined no less than ten witnesses 

hut every one of them made a very brief 
statement each to the effect that among 
Muhammadan Naru Rajputs where a 
daughter succeeded to the ancestral estate 
ol aeonless proprietor the collaterals of 
, latter, however remote, excluded 

th6 daughter ’ 3 daughter, 
one of them could, however, give even 

of the exclusion of a 
daughters daughter by tho collaterals. 

K waj-u-am being however clearly 
gainst the plaintiffs on this point, the 

layWv e ! tabli8hin u g the alleged custom 
S y l* P ! atheDI ' The defendants 
prod uced only two witnesses who cited a 

jij " 

“aa«io S t W w 0 iS. L ' B - 1910=5 


judicial iusfcance. This was no other 
than that of llahi Bakhsh v. Mt. 
Budhi (2). We could not decide the 
case without taking into consideration 
the Riwaj-i-am and we, therefore, allowed 
the appellant’s counsel to refer to it. 
We did not consider it necessary to re¬ 
mand the case because the plaintiffs were 
not in a position to supplement their 
evidence in order to rebut the Riwaj-i-am 
when confronted with it. 

The question and answers of the Riwaj- 
i-am that are in point are Nos. 45 
and 47. To question 45: 

Under wliat circumstances can daughters 
inherit.’ 

the answer of Rajputs and several 
other tribes was that 

daughters can succeed in the absence of 
descendant of a great-grandfather. 

To the further question No. 47: 

What is the nature of the daughter's interest 
in property that she inherits ? 

the answer was: 

Where a daughter succeeds by inheritance as 
is related in answer to question 45, if she has 
children she succeeds as full owner, if she is 
childless she succeeds to a limited life estate 
tho same as that of a widow 44 without rights of 
alienation." 

The word “ children ” (aulad) applies 
to sons as well as daughters, and it was 
held iu Chiragh Bibi v. Hassan {Z) 9 that 

in places where the right of females to suc¬ 
ceed is widely recognized tho word “aulad " 
should be construed as iucluding both male 
and female issue. 

The answer to question 47, therefore, 
is to the effect that a daughter becomes 
full owner if she has sons or daughter. 

In llahi Bakhsh v. Mt. Budhi (2), 
counsel for the plaintiff's collaterals con¬ 
tended that as the daughter left only 
daughters and no sons, the daughter's 
daughter could not succeed in the pre¬ 
sence of collaterals. In respect to this 
contention the learned Judges observed as 
below : 


Now this is a proposition (i. c. a daughter's 
daughter cannot succeed and the collaterals are 
\? r ° om ° ,n ) which we aro unable to 
have considered tho ruling quoted 
f r r 1 D e appel i aut ' Lthna v.Ml. Thakri (4), 

Wo donnV?v I Tnbai -Law. p. 61, S. 13, etc. 
\\ e do not think that thoro is sufficient autho- 

r ty for saying that when a daughter has been 

allowed to succeed as heir to her father's estate 

admft ’th.!” n 8 am | canuot succeod to her. We 
admit that m dealing with customary law 

see nn 8 W° a “ft* 0 load us a9tra - v - but wo can’ 
see no logio in the proposition: why is the suc- 

cession to bo limited to on e female step ? 

W U906] 19 P. R. 1906=70 P L R llffi 
(4) [1895] 32 P. R. 1895 (P B ) ^ 
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The learned Senior Subordinate Judge 
chose for his guidance Lehnn v. Mt. 
Thai, ri (4), and certain other rulings to 
I lie same effect based generally on the 
principles laid down in Roe and Rit- 
tigan’s Tribal Law at p. Gi, S. 13. 
Now all that was decided in Lehna v. 
Mt. Thakri (4) was that the ancestral 
estate of a sonless proprietor does not 
cease to ho ancestral when it devolves 
upon his daughter or descends from her 
to her sons etc. There cm he no quarrel 
with this proposition in the present case. 
In Roe and Rattigan's Tribal Law, S. 13. 
general principles are stated relating to 
the rights of female successors hut excep¬ 
tions to the general custom are also noted 
and it is mentioned that in Multan and 
Dera Ismail Khan where a daughter suc¬ 
ceeds at all she succeeds absolutely with 
a full power of disposing, as she pleases, 
of the property. Thus the right to suc¬ 
ceed as full owner is given to daughters 
by some tribes and there cm be no 
wonder if Naru Rajputs did the same. 
In Ilahi Bakhsh v. Mt. Budhi (2) Roe 
and Rattigan’s Tribal Law, S. 13, and 
Lehna v. Mt. Thakri (4), were taken into 
consideration and these authorities do 
not ir) any way militate against the 
finding arrived at in Ilahi Bakhsh v. 
Mt Budhi (2). 

Another case relied upon by the Court 
below was Sharfo v. llamzan ( 5). The 
parties to that case were Gujars of the 
Gujrat District and it was found that 
among Gujars of that District a daughter’s 
daughter had by custom no right to 
succeed. Obviously it does not follow 
that Naru Rajputs of Hoshiarpur follow 
the same custom. 

The Riwaj-i-am being in favour of the 
daughter’s daughter and Ilahi Bakhsh v. 
Mt. Budhi (2) being in accordance with 
the Riwaj-i-am, the plaintiff's claim to 
the contrary must fail. This appeal is 
accordingly accepted and the plaintiff’s 
suit dismissed with costs throughout. 

Fforde, J —I agree. 

D.D. Appeal accepted 


lb) [1907] 14 1\ R. 1907=20 P. L. R. 190S= 
120 P. W. R. 1907. 
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Tp.k Chand, J. 

Alma Singh — Accused—Petitioner. 

v 

Emperor — Opposite Party. 

Cr. Rev Petn. No. 512 of 1927, De¬ 
cided on 24th June 1927, from the order 
of the Dist. Magistrate. Lahore, D/- 21st 
January 1927. 

Criminal P. S. 13G— Discharge—Further 
inquiry can be ordered only if discharge order 
is perverse or foolish. 

Further inquiry after discharge is improper 
unless the order of discharge is manifestly 
perverse or foolish or is based upon a record 
of evidence which is obviously incomplete : 10 
P. n, 1011 Cr., Foil. [P 42, 0 2] 

Brtj Lai —for Petitioner. 

C. L. MUhur for (lovernment Advocate 
—for the Crown. 

Judgment -- The petitioner Atma 
Singh was sent up for trial under R. 379 
T. P. C., before the Magistrate, First 
Class, Kasur, for having picked the 
pocket of a passenger at the Patti Rail¬ 
way Station and taken Rs. 5 in cash and 
a few cardamom seeds. Seven witnesses 
for the prosecution were produced but 
the Magistrate in a well-considered judg¬ 
ment discharged the petitioner on the 
11 th September 1920. 

On revision at the instance of the As¬ 
sistant Inspector General of the Railway 
Police, the District Magistrate of Lahore 
has set aside the order of discharge and 
sent back the case for further enquiry 
by another Magistrate. Against this 
order the petitioner ha9 filed a petition 
for revision in this Court and after hear¬ 
ing Mr. Brij Lai for the petitioner and 
Mr. Mathur for the Crown, I am of opin¬ 
ion that this petition must succeed. 

The learned District Magistrate in his 
order cancelling the order of discharge 
gives no reason whatsoever for his deci¬ 
sion. The rule of law is firmly estab¬ 
lished that, generally speaking, further 
enquiry after discharge is improper, unless 
the order of discharge was manifestly 
perverse or foolish or was based upon a 
record of evidence which was obviously 
incomplete : Emperor v. Ktru (l). It 
cannot he said that the order of the 
Magistrate in this case was manifestly 
perverse or foolish. The prosecution 
produced seven witnesses and closed thei r 

(1) [1911] 10 P. R. 1911 Cr.=ll I. C. 182=21 
P. W. R. 1911 Cr. 
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case. The Magistrate considered this 
evidence and discharged the accused. The 
mere fact that the prosecution did not 
choose to produce evidence as to identi¬ 
fication of thumb-marks is in itself no 
ground for ordering further enquiry. As 
already pointed out the District Magis¬ 
trate has given no reason in support of 
his order and Mr. Mathur for the Crown 
has very properly and frankly admitted 
that he is unable to support it. 

I, therefore, accept the petition for 
revision and set aside the order of the 
District Magistrate and cancel the order 
of discharge. 

N.D. Petition ac;eptcd. 
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Tek Chand and Agha Haidar, JJ. 

Saru Khan —Plaintiff—Appellant. 

v. 

Jan Muhammad and others— Plaintiff 
and Defendants—Respondents. 

S. A. No. 1738 of 1923, Decided ou 22nd 
June 1927, from the decree of the District 
Judge, Amritsar, D/- 25th April 1923. 

# (a) Civil P. C.. 0. 41, It. 4— One plaintiff 
may appeal for benefit of other plainti ffs only 
if the co-plaintl ffs arc made parties to appeal. 

Rule 4 authorizes ono of the plaintiffs to an 
action, in which other co-plaintiffs are also 
interested, to appeal for the benefit of the 
lattor, only if they are nude parties to the 

appeal: A. J. It. 1923 All. 211; A. I. It 1024 

All. 873; A. I. It. 1922 Pat. 4 and 53 /. C. 543, 

Pel. on. [P 43 C 21 

* ( 6 ) Civil P. C., 0. 41, P. 20— Party not 
joined by mistake of pleader may be impleaded. 

Where the pleader for plaintiff-appellant did 
not implead co-plaintiffs in the appeal under 
mistaken view of 0. 41, R. 4 , the Court allowed 
them to be joined as respondents at the hearing. 

: [P 44 C1] 

(c) CtVilP. C.,0. 22, It. 3— Plaintiff’s right 
devolving on co-plaintlffs—Pla ntlff dying— 
a\s heirs need not be brought on record . 

Where the decoased plaintiff was a joint 
occupancy tenant with his co-plaintiffs, and 
biBirights in the tenancy lapsed to his oo-tonants 
who were hlroady on the record, 

Held: it was not necessary to impload tho 
heirs of tho deceased plaintiff. [P 41 C 2] 

(d) Practice—New plea—Appeal. 

Court of appeal should not sot up an ontirely 
new oase for a party in appeal. [P 44 Xj 2] 

. («) Evidence Act, S. 83— Ejectment- proceed- 
*ngs *n revenue Court—Suit for possession— 
evidence in former is not admissible in latter. 

Neither the findings in tho ejoctment pro¬ 
ceedings before tho revonuc authorities nor the 
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evidence led in those proceedings can be logally 
relied upou in a suit in civil Court to recover 
possession by person ejected in consequence of 
the proceedings in the revenue Court. 

K [1*45 0 1, 

Amur Nath Chopra—[or Appellant. 

Kishan Dial —for Respondents. 

Order 

Tek Chand, J. —Three persons Saru 
Khan, Piru Ivhan and Amir, descen¬ 
dants of one Hakim, instituted the 
suit out of which this second appeal 
arises for possession of land, alleging that 
tho occupancy rights in the land wore 
acquired by their ancestor Hakim and 
that they were entitled to hold the ten¬ 
ancy, and that the defendants who are the 
descendants of Nawab, brother of Hakim, 
had no right to he in possession of these 
rights. The suit was decreed in favour 
of all the three plaintiffs by the trial 
Court. On appeal by the defendants, the 
learned District Judge dismissed the suit 
with costs in both Courts. 

Against the appellate decree of tho 
District Judge a second appeal has been 
preferred to this Court and in the memo¬ 
randum of appeal Saru Khan, plaintiff 1, 
alone has been shown as the appellant. 
The contesting defendants Jan Muhammad 
and Sheru and Kartar Singh and Slier 
Singh, who were pro forma defendants, 
were made respondents. The other two 
co-plaintiffs, namely, Piru and Amir, 
were not impleaded as parties to tho 
second appeal. To the memorandum of 
appeal, however, was added a foot-note 
by Mr. Amar Nath Chopra, the loarned 
advocate, who had preferred the appeal 
on behalf of Saru Khan, that the appoal 
was for the benefit of all tho plaintiffs. 

On the ease coming up for hearing 
before us to-day Mr. Kishan Dayal for the 
respondents raised a preliminary objection 
that it was not competent to Saru Khan 
to appeal on behalf of all the Other co¬ 
plaintiffs without making those co-plain¬ 
tiffs parties to tho second appeal as 
respondents. In reply relianco is plaood 
on 0. 41, R. 4, and it is arguod that Saru 
Khan could appoal on behalf of tho other 
co-plaintiffs, without joining them as 
parties to the appeal. That Rule, how¬ 
ever, authorizes one of tho plaintiffs to 
an action, in which other oo-plaintiffs, 
are also interested, to appeal for tho 
benefit of the latter, only if they aro 
made parties to the appeal. Tho pro¬ 
position is too obvious to require discus¬ 
sion. Authority for it will bo found in 
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Ambika Prasad v. Jhimull Singh (i), 
Hatkaran Lai v. Malik Nandar (2), 
Jitendra Nath v. Juku Mandar (3) and 
Ilaji Begum v. Shankar Bao ( 1). We, 
therefore, hold that Saru Khan was not 
entitled to appeal on behalf of Piru and 
Amir, plaintiffs. 

Mr. Atnar Nath Chopra, however, states 
that he oraittel to implead these two 
persons as parties under the erroneous 
belief that under O 4L, R. 4, Civil P C., 
it was not necessary for him to implead 
them as parties. He lias now frankly 
admitted liis mistake and asks us that we 
should exercise our powers under 0. 41, 
R. 20, Civil P. C., and implead Piru and 
Amir, plaintiffs, as respondents to the 
appeal. After hearing Mr. Kishan Dayal 
for the respondents we are of opinion 
that it is not desirable to decide the case 
iin the absence of the other plaintiffs and 
we think this to he a tit case in which 
we should exercise our powers under 
0. 41, R. 20, Civil P. C. We, therefore, 
direct that Piru and Amir be made res¬ 
pondents to the appeal. Mr. Amar Nath 
Chopra undertakes to communicate with 
these two persons so that they may he 
present or he represented before us at the 
next hearing. 

As the case is a very old one, we are 
not inclined to adjourn the case fora 
long time. We accordingly direct that it 
he placed before us as No. 1 on the list on 
Monday, 20th June 1927. As the adjourn¬ 
ment is caused by an omission on the part 
of the appellant to implead these two per¬ 
sons as parties, we allow Mr. Kishan Dayal 
Rs. 32 as costs of the adjournment, 
which must he paid by the appellant on 
or before the next date of hearing. 

Judgment. —The main facts of the case 
are given in our order of 15th June 
1927 which should be read as a part of 
this judgment. By that order we decided 
to implead Piru and Amir, plaintiffs, as 
respondents to the appeal under O. 41, 
R. 20, Civil P. C., and Mr. Amar Nath 
Chopra for Saru Khan, appellant, under¬ 
took to communicate with these two 
persons and to produce them to-day. 
Amir has appeared to-day and is present 
in Court. He states that Piru died son- 
less more than two years ago. This fact 
is admitted by Mr. Amar Nath Chopra 

(1) A. I. R. 1923 All. ‘211=45 All. 28G. 

(‘2) A. I. R. 1924 All. 873. 

(3) A. I. R. 1922 Pat. 4. 

(4J [1919] 53 I. 0. 613. 


for the appellant and by Jan Muhammad, 
the contesting respondent, who is also 
present in person. As Piru deceased 
claimed to be a joint occupancy tenant of 
a common holding, and as he has died 
sonless, his rights in the tenancy lapse 
to his co-tenants, namely, Saru Khau 
appellant, and Amir, respondent, both of 
whom are already on the record. It is, 
therefore, not necessary to adjourn the 
hearing of the case to implead the heirs, 
(if any), of Piru, deceased, as respondents.! 
Piru's name will he struck off the record. 

On the merits the second appeal can 
be disposed of very briefly. The plain¬ 
tiffs came into Court alleging that their 
ancestor Hakim had acquired the occu¬ 
pancy tenancy in question, that they 
were in possession of these occupancy 
rights but that on a notice issued by the 
defendants they had been wrongly ejected 
by order of the revenue authorities. 
They, therefore, sued to recover hack pos¬ 
session of the land comprised in the occu¬ 
pancy tenure. The defendants resisted 
the suit on the plea that the occupancy 
tenancy in question was not acquired by 
Hakim, but that it was acquired by Sher 
Khan who was the father of Hakim and 
of Nawab Khan, the grandfather of the 
contesting defendants. The plaintiffs in 
their replication denied that the occu¬ 
pancy rights were acquired or that the 
land was ever occupied by Sher Khan. 
The Subordinate Judge found against the 
defendants’ contention and held that on 
the materials on the record it could not 
bo held that the land was occupied by 
Sher Khan. 

In their grounds of appeal before 
the learned District Judge the defen¬ 
dants reiterated their contention that 
Sher Khan, the common ancestor of 
the parties, had held possession of the 
land. The learned District Judge, how¬ 
ever, gave no finding on this point. On 
the other hand he held that though the 
occupancy rights were held by Hakim 
alone in the settlements of 1852 and 1865, 
after the death of Hakim for some reason 
or other the plaintiff’s lino decided to 
pool the occupancy land of the family ' 
and that it was in pursuance of some 
arrangement that the occupancy rights 
were transferred by the plaintiff’s branch 
of the family to the defendants. This,; 
however, is an entirely now case which 
the learned District Judge has set up in 
appeal for the defendants, but which he) 
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was not entitled to do. No such arrange¬ 
ment was put forward in the written 
statement, nor was any issue framed on 
it. As pointed out already the defen¬ 
dants’ main plea was that the occupancy 
rights had been acquired by Slier Khan. 
The learned District Judge does not dis¬ 
cuss the point at all. His judgment in so 
far as it proceeds on grounds not put for¬ 
ward in the pleas, cannot be supported. 

The learned District Judge further 
bases his judgment on the decision of the 
Revenue Assistant dated 17th June 1920, 
in a suit brought by Amir plaintiff to 
challenge a notice of ejectment issued by 
the defendants in regard to the land in 
suit. He also relies upon the evidence 
that was led before the revenue authori¬ 
ties in that litigation and also in certain 
previous litigation. Now, there can be 
no doubt whatever, that neither the find¬ 
ings in the ejectment proceedings before 
the revenue authorities nor the evidence 
led in these proceedings could be legally 
Irelied upon in this case. Mr. Kishan 
Dial for the respondent has very properly 
conceded that he is unable to contend 
that this evidence was legal evidence in 
the case. The learned District Judge 
also relies on a certain lease, alleged to 
have been executed by Amir plaintiff in 
favour of the defendant. But his discus¬ 
sion of this matter is very confused. For 
the foregoing reasons the judgment of the 
learned District Judge cannot be called a 
proper judgment and we are constrained to 
6et it aside. The case will have to be sent 
back to the lower Court for re-decision in 
accordance with law. The Court must 
examine afresh such of the evidence as is 
on the record and come to a definite find¬ 
ing on the issues that arose in the case. 
The appeal is accepted and the case re¬ 
manded to the District Judge for decision 
in accordance with law. Court-fee on 

appaal will be refunded. Costs will be 
costs in the case. 

Aga Haidar, J. —I agree. 

D D - Case remanded. 
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, Campbell and Addison, JJ. 

0 ° l t°n Spinning and Weaving 
Mills Co., Ltd— Defendants—Appellants 

y&S Si * hen Sajtai-Bkagwan Dass- 
“laintiff b Responden ts. 

No - 2450 of 1922, De¬ 
cided on 18th June 1927. 


Civil P. C, t 0. 41, R . 1 —Decision on prelimi¬ 
nary points. 

Some preliminary issues were decided on a 
previous date and the suit was decided later. 
The memorandum of appeal was presented with 
the final judgment but without the order which 
was passed deciding preliminary issue. This 
decision was objected to in the grounds of 
appeal. 

Held : that there was no proper presentation 
of the appeal. [P 4G C lj 

Shamair Chand —for Appellants. 

Jagan Nath Agganval — for Respon¬ 
dents. 

Campbell, J. —In the suit out of 
which this second appeal arises three 
preliminary issues were framed as fol¬ 
lows : 

(1) Was the order of the District Judge 
without jurisdiction ? 

(2) Does S. 11 bar the suit!? 

(3) Does 0. 2, R. 2 bar the suit '? 

These issues were ’decided against the 
defendants by the Subordinate Judge on 
the 12th November 1919, in an order of 
that date. Further issues were then 
framed on the remaining points arising 
in the suit and were decided by order of 
the Sub-Judge dated the 12th August 
1921. An appeal to the District Judge 
failed and the defendants have come to* 
this Court on second appeal. 

A preliminary objection has been taken 
that there is no proper presentation of 
the second appeal because although a copy 
of the order or the 12th'August 1921, has. 
been filed with it, no copy has been filed 
of the order of 12th November 1919, and 
the requirements of 0. 42, R. 2, Civil P. 
0., have not been complied with 

According to 0. 42, R. 1 , the rules of 
U. 41, apply, so far as may be, to appeals- 
trom appellate decrees, and by 0. 42, R. 
2, in addition to the copies specified in 0. 
41, R. 1, a memorandum of second appeal 
must be accompanied by a copy of the 
judgment of the Court of first instance 
Judgment” is defined in S. 2, sub-S. (9), 
of the Code as the statement given by the. 
& °* S™nds of a decree or order 

Under 0. 4i R. (2), which read with 0 . 

j to appeals against appel¬ 

late decrees, the memorandum of appeal 
must set forth, concisely and under dis¬ 
tinct heads, the grounds of objection to. 
the decree appealed from. 

wl? 6 - fif . S L two grounds of objection set 

us are m (U ?w°/ l andum of a PP<»l before, 
q 11 r-•) the ■was barred by 
S. 11, Civil P C., and (2) that the suit 

was also barred by 0. 2, R. 2 of the Code 
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The judgment of the trial Court on these 
two points was recorded and delivered on 
12th November 1919, and was manifestly 
n part of the judgment on which the de¬ 
cree is based. The situation is that a 
copy of the judgment of the Court of tirst 
instance has not been tiled with the me¬ 
morandum of appeal, but only a portion 
of that judgment. 

In these circumstances there was no 
jproper presentation of the ‘appeal within 
jtiine, and we see no reason for granting 
further time for the deficiency to be made 
good. We must accordingly, dismiss the 
appeal, and the appeal is dismissed with 
costs. 

X.I). Appeal dismissed. 
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Fforiik and Dalip Singh, J.L 

Finn Nanhe Mal Fauna —Defen¬ 

dants—Appellants. 

v. 

Firm Piare Lal Debi Sahai —Plain¬ 
tiffs—Respondents. 

F. A. No. 1578 of 1922. Decided on 
24th September 1927, from the decree of 
the Sr. Sub-Judge, Gurgaon, D - Mst 
March 1922. 

# ❖ Civil V. t\, O. 41, /.'. 1— Judgment on 
preliminary issue referred or not referred in 
final judgment copies of both must be filed 
icith memo.—Preliminary judgment incor¬ 
porated in final—Copy of preliminary judg¬ 
ment need not be filed - Absence or presence in 
• memo. of appeal of grounds attaching prelimi¬ 
nary judgment may be considered for dispen¬ 
sing tcitli the preliminary judgment or exten¬ 
ding time for il< filing. 

\Yhere* the judgment on the preliminary issue 
is not referred to at all in the final judgment, 
the latter cannot be held to be the complete 
judgment in the cafe, and, therefore, copies of 
both are necessary : [.-I. I 11. 1927 J.ah. 451, 
lie].'] In such a case tho judgment is really 
-embodied in two documents. So also where 
there is a reference in the final judgment to 
the judgment on the preliminary issues, so 
that the intention of tho Court may be by that 
reference to mike the previous jndgment a 
part of the final judgment, the judgment i< 
embodied in two separate documents and the 
appeal is not properly presented unless both 
the documents are filed along with the copy of 
the decree. [P *7, C 1,2] 

Where, however, the Court incorporates the 
judgment on the preliminary issues in the 
judgment finally delivered, tho judgment fin¬ 
ally delivered is the whole judgment in tho 
case and the appeal will be properly presented 
oven though the first judgment is not filed 
with it. [P *7, C 2] 


The question whether the grounds of appeal 
did or did not attack the preliminary judgment, 
would be a good ground for dispensing with 
the preliminary judgment, or for extending 
time for the filing of tint judgment or tho 
contrary, but it has nothiug to do with the 
question whether the appeal when filed was 
properlv presented or not : (Case-law dis¬ 
cussed.) [P 47, C 2, P 48,' C l] 

Kishan Dyal and Bishan Narain— for 
Appellants. 

Jaejan Xath Aygarwal and La! Chand 
—for Respondents 

Dalip Singh. J .—A preliminary ob¬ 
jection has been tiken to the hearing of 
the appeal on the ground that the pro¬ 
visions of 0. 41, R. 1, Civil P. C., have 
not been complied with and that, there¬ 
fore, there was no proper presentation of 
the appeal. 

The facts are tbit a preliminary issue 
as to jurisdiction was decided by the 
Court in favour of the plaintiff on the 
25th February 1921. The Court then 
proceeded to try the other issues and 
finally on the 31st March 1922, gave 
judgment in favour of the plaintiff. The 
defendants appealed and put in a. copy 
of the judgment dealing with the issues 
other than the issue of jurisdiction. So 
far as the judgment on the question of 
jurisdiction is concerned at the time of 
the presentation of the appeal the counsel 
made a note that this judgment would be 
supplied before the preliminary hearing. 
When the appeal was filed the office 
again reminded the counsel of the ab¬ 
sence of the judgment and the counsel 
again undertook to supply tho missing 
portion of the judgment before the date 
of the hearing The copy, however, was 
never supplied and was, therefore, never 
included in the appeal as presented. 

The case was admitted to a Division 
Bench by a Single Bench of this Court 
and the usual order for printing the record 
was passed. The objection taken is that 
as O. 41, R. 1 requires that a copy of the 
decree appealed from and of the judgment 
on which it is founded should be hied 
with the appeal, the appeal in this cisc 
has not been properly presented because 
only a portion of the judgment so re¬ 
quired has been filed with the appeal. 

Counsel for the respondents has cited 
a number of rulings which support his 
contention. In Bhiuani Cotton Spin* 
ning and Weaving Mill Co Ltd. v. Firm 
liishen Sahai Bhagwan Dass (1) in ** 

7i) A I. R. 1928 Lah. 45. 


1928 Firm Nanhe Mal v. Firm Piare Lai, (Dalip Singh, J.) Lahore 47 


similar case this Court 'held that the 
appeal was not properly presented and 
that, therefore, the appeal failed. This 
ease was followed in another Division 
Uench ruling reported in All India 
Reporter 192G -Lahore 638. In A. I. 11. 
1927 Lah. 449 another Division Bench 
similarly hold that there was no proper 
presentation of the appeal though they 
extended the time for filing the missing 
judgment in the circumstances of that 
particular case. In A. I. R. 1927 Lah. 
451, another Division Bench ruling, the 
appeal was dismissed and the preliminary 
objection was sustained. So also in 
civil appeal No. 2055 of 1923, a Division 
Bench ruling, the preliminary objection 
was sustained and the appeal failed, as 
also in a Single Bench judgment civil 
appeal No. 876 of 1927 which is the 
latest ruling on the point. On the other 
hand in H. 11. Morion v. K. Wood/all (2) 
a Division Bench of this Court held that 
the judgment in that particular case was 
a self-contained judgment and that, 
therefore, the preliminary objection 
failed, and in Dhani Ram v. Ml. Goman 
(3) another Division Bench held that as 
no grounds of appeal were taken against 
the judgment on the preliminary issue it 
was unnecessary to file a copy of the 
judgment, and the preliminary objection 
was rejected. In H. If. Morion v. E. 
Wood/all (2) the final judgment referral 
to the decision on the preliminary issues 

and gave a succinct account of that pre¬ 
liminary issue and the result of the de¬ 
cision and stated that certain evidence 
nad been held to be inadmissible in the 
case by reason of the provisions of S 9*> 
Indian Evidence Act. This case,’ in 
iny opinion, is clearly distinguishable. 
1 he essence of the judgment is that the 
final judgmont is a self-contained docu¬ 
ment which by the terms of its reference 
to the previous order incorporated and 
embodied the decision given on the pro- 
iimmary issues in the final judgment and, 
therefore, the final judgment did contain 
ft decision of all the issues. 

In cases of this nature various classes 
pf (fases can arise. There may be a case 
in which the judgment on the prelimi- 
nary issue is not referred to at all in the 
,r«n , Such J a T case occurred in Ihe ruling 

I s dS? uV L R - 1927 Llh - *51- It 

iMi gicQit to see how in anv ni rmim 

jol Lah. 103=8 Lrh. 257 

W A. I. B. 19^7 Lah. Girt. ’ 


stances the fin.il judgment in such a case 
cm be held to be the complete judgment 
in the case. It seems to me that in such 
a case the judgment is really embodied 
in two documents and the decree is 
founded on the judgment contained ini 
these two documents and not. on the 
judgment which disposes of the remain¬ 
ing issues in the cise 

In another class of cases there may be 
a reference in the final judgment to the 
judgment on the preliminary issues and 
the inteution of the Court may be by 
that reference to make the previous judg¬ 
ment a part of the final judgment. In 
other words the Court either expressly 
or impliedly states that the judgment on 
the preliminary issues should be read and 
considered as a part of the judgment 
delivered at the end of the case. In such 
a case again it seems clear to me that 
the judgment is embodied in two sepa¬ 
rate documents and the appeal is not 
properly presented unloss both the docu¬ 
ments are filed along with tha copy of 
the decree. 

In a third class of cases the Court may 
intend to incorporate the judgment, on 
the preliminary issues in the judgment: 
finally delivered and, however succinctly,! 
embody the preliminary judgment in the 1 
final judgment, and in a such a case the! 
judgment finally delivered, is the whole' 
judgment m the case and the appeal' 1 
will ho properly presented even though! 
the hrst judgment is » ,t filed with it. ° ’ 
H. 11. Morion v. E. Wood/all (2) 
seems to mo to fall into this last category 
of cases If. howevor, it he held that it 
falls rea ly , n the first or second of these 

classes then with the greatest respect to 

the learne<Uudges who decided that case 

I must differ from.,land it seems to me 

that the whole trend of the authorities 

igma,? 0 a!l “ nSt ‘ h “ I,,rtioulal ' 

In some judgments it seems to havo 
been successfully contended that the 

question whether the grounds of appeal 

dul oi did not attack the preliminary 
judgment would nuke some difference il 
the case. But ,t seems to me that the 
presence or absence of grounds of appeal 
attacking the preliminary judgment, while 

for '/L V6r ^ we * k® a *>°od ground 
for dispensing with the preliminary 

judgment or for extending time for tho 

filing of that judgment., or the omtrary 

haS nofchm « t0 <1° with the quSn 
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whether the appeal when filed was pro¬ 
perly presented or not. In order to de¬ 
termine this question what we have to 
look at is only to see whether the provi¬ 
sions of 0. 41, R. 1, have been complied 
with or not and the presence or absence 
iof grounds of appeal against the prelimi* 
jnary judgment has nothing to do with 
the question at all. 

Mr. Kishan Dyal for the appellant has 
contended that in all these classes of 
cases the judgment finally delivered is the 
whole judgment in the case. The deci¬ 
sions of the previous issues according to 
him are orders and the reasons given for 
those orders are judgments on which the 
order is based. The final judgment ac¬ 
cording to his contention rests on the 
orders so passed and the reasons for those 
orders are wholly unnecessary to the final 
judgment. This argument would imply 
that the provisions of 0. 20, R. 5 do not 
apply to a c»se in which certain issues 
of law or fact are separately dealt with 
under the provisions of 0. 14, R. 2, but 
0. 20, R. 5 does not make any such dis¬ 
tinction and it seems to me that to hold 
what counsel wishes us to do might in¬ 
volve this Court in great absurdities. 
For instance it would logically follow 
from the arguments of the counsel that a 
judgment which contained nothing except 
a reference to decisions of all the issues, 
would be a complete and good judgment 
in the case. This seems t-o me to be 
wholly unreasonable and it is the more 
logical way of looking at the matter to 
take the view that the provisions of 0 . 20 , 
R. 1 have not been complied with by the 
Court in that the judgment has not been 
delivered finally in the case, but has been 
delivered piecemeal, a proceeding which 
is not really contemplated by the terms 
of the Code of Civil Procedure and which 
is an irregularity, though, of course, it 
does not really affect the merits of the 
case in any way. From this point of 
view the decision in Dhani Ram v. Mt. 
Goman (3), may be upheld on the ground 
that what the Court really did, was to 
dispense with the necessity of putting in 
a portion of the judgment which was 
contained in a separate document and 
which was not attacked in the ground of 


Further, it is clear that the counsel in the 
case thought that it was necessary to file 
the judgment and it was merely careless¬ 
ness, either on his part or on the client's 
part, that the judgment was not so filed. 
There is, therefore, no occasion for this 
Court to exercise any dispensing power in 
favour of the appellant. 

It has been contended that as the case 
was admitted by a Single Bench as a first 
appeal and a note existed that a copy of 
the judgment would be supplied later and 
had not been so supplied it should be 
presumed that the learned Judge who 
admitted the case dispensed with a copy 
of this judgment. It seems to me far 
more probable that the point was not 
brought to the notice of the learned Judge 
at all, and G. I. P. Ry. Co. v. Radha 
Kishan Tai Kisan (4), is a ruling which 
is distinguishable even if that ruling lays 
down correct law. It was further con¬ 
tended that the preliminary issue decided, 
being only one of jurisdiction, the decree 
was not founded on that portion of the 
judgment in any way, and that, therefore, 
it was not necessary to file that portion 
of the judgment. There might bo much 
to say for this line of argument if the 
matter were res integra, but I do not see 
that the matter is open so far as this 
Court is concerned in view of the decision 
of the Full Bench reported in Lal Chand 
Mainjal Sen v. Behari Lal Meharchand 
(5). There may possibly be cases where 
the decree may not be founded on the 
judgment on the preliminary issue, but I 
must not be taken to express any opinion 
on this point. 

For the above reasons, I am of opinion 
that the preliminary objection must pre¬ 
vail and I would accordingly dismiss the 
appeal with costs. 

Fforde, J —I agrej. 

D.D. Appeal dismissed. 


appeal in any way. In the present case 
the very first ground of appeal does attack 

the decision of the preliminary issue and,_________ 

therefore, the case is not on all fours (4) A. I. R. 1926 Nag. 57. , R . 

with Dhani Ram v. Mt. Goman (3) ( 5 ) a. I. K 1921 Lib- 425=5 I-ah- *88 F. B.J 
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Addison, J. 

Kundan— Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Cr. Revn. Petn. No. 294 of 1927, Deci¬ 
ded on 14th June 1927. 

Criminal P. C. t S. 110— Respectable witnesses 
testifying to good character of accused—Pro- 
sedition evidence meagre—Order demanding 
stcxirity is not justi Jiable. 

Mere suspicion of complicity iu this or that 
isolated offence is not evidence of general re¬ 
putation. A man’s general reputation is that 
which he bears amongst the fellow-townsmen 
or in the neighbourhood in which he lives. 

. [P 49 C 2] 

Where a large body of apparently respectable 
witnesses of the neighbourhood testify to the 
good character of the accused as against meagre 
prosecution evidence or the evidence of police 
officers, an order demanding security is not 
justifiable : 37 P. W. R. 1910, Cr., Foil. 

lln [P 42 C 2. P 50 C 1] 

. When as good witnesses come forward to 
state that a man’s reputation is good as those 
who state the contrary it canuot be said that 
his reputation is' bad, unless there is somethin" 
to corroborate the witnesses against him : 2 P 
R. 1898, Cr., Foil. (p 50 C 1 ] 

Shamair Chand— for Petitioner. 

Des Raj Sawhney —for the Crown. 

Judgment.—The petitioner has been 
ordered by a Magistrate of the First 
Class to execute a bond with one surety 
in the sum of Rs. 1,000 under S. 110 
Criminal P. C., to be of good behaviour 
for three years on the finding that lie is 
a habitual thief or receiver of stolon 
property. His appeal has been dismissed 
by the learned District Magistrate 
Twelve prosecution witnesses were ex- 
SJJS 63 ’ u ?ub-Inspector of Police, a 
anlth fl P °- h i 0f Kh,thal - aQ d a Zaildar of 
«nite 6 SaVe eV,d6ace of his ^eral 

stolen , Jh " 60 PerS ° n3 Stated fchat their 
stolen cattle were restored through the 

P ltioner s influence on payment of vari- 

ous sums Of money or otherwise. Their 

Fonrne 6 8tand \ ng alone is of little value 
were 2 ?!? that fcheir stolen ^ttle 

recoveJod This 6 ‘ hou * h not 

amnnnf * evic lenco does not 

amount to more than that the petitioner 

was suspected by these witnesses of be- 

la S in fc f heftS 0f their cattle. 

deposedlhat ^ ° f p k efc u ltioner ’ s own circle 
Plaints o^n f°u? h he used t0 hear com- 

* *.TSAti™ «* * 

Mere suspicion of complicity in this 
1928 L/7»&’8 


or 


that isolated offence is not evidence of 
general reputation. The petitioner was 
challaned twice by the police, but this 
was very many years ago, and of late 
years no complaint has been made against 
him of being concerned in any crime. He 
has never been convicted of offence and 
he has from time to time been helping 
the police in various investigations. The 
principal evidence against the petitioner 
is, therefore, that ot three witnesses first 
mentioned above. None of them belongs 
to his own village, but the Sub-Inspector 
of Police and Sufed posh would have 
better means of knowing his reputation, 
as the petitioner lives withiu their circle, 
than the Zaildar who belongs to a dif¬ 
ferent circle. 

On the other hand the petitioner has 
produced 46 respectable witnesses. Ten 
of these are lambardars of neighouring 
villages and nine are residents of his own 
village. Numerous mahajans, who pay 
income-tax, belonging to the neighbour¬ 
ing town of Kaithal, have also given evi¬ 
dence in his favour, while Jats of neigh¬ 
bouring village have done the same. All 
have deposed that his character is reput" 
ed to be good. The trial Magistrate was 
unable to say that the defence witnesses 
were not respectable, but he rejected 
their evidence on the ground that, as the 
petitioner was so influential as to be able 
to produce so many witnesses, the few 
who gave evidence against him must be 
speaking the truth. I am unable to un¬ 
derstand this point of view. The learned 
District Magistrate thought that the de- 
ence witnesses gave evideuce either 
because they liad dealings with the peti¬ 
tioner or were respectable but timid 
people who were afraid to refuse to help 
him. This is going beyond the record. 

oosiHnn T 0 Kaithal are in a secure 
The Zh 5t , heydo 1 nofc Uve in villages. 

sa d a ? andothor Jat * cannot be 

sai to be timid and have not been proved 

to have dealings with the petitioner. 

whirhhZ! 86neraI re P utati °n is that 
which he bears amongst tha fellow towns- 

Hve Q s 0r H t^ bQn l h ° 0lX iQ 
m iw u he d ln Soman v- Emperor 
(U that where a large body of apparently 

IS t b „‘M WU " e T ° f neig'houXod 

testify to the good character of the ac- 
cused as against the evidence of police 
°^}^n_OTder demanding security is 
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not justifiable. The zaildar and Sufed 
posh are not police officers, hut it is to 
their interest to give evidence on the 
police side. There should he no doubt 
what a mm's general reputation is : 
[Wasir Bukhsh v. Empress of India (2).] 
Can it he said that there is no doubt in 
this case, when the defence is considered ? 
When as good witnesses come forward 
to state that a man's reputation is good 
as those who state the contrary, it cannot 
be Slid th it his reputation is had, unless 
there is something to corroborate the 
witnesses ag linst him : [ Ajmal Shah v. 
Empress (c).] In the present case there 
is nothing to corroborate the witnesses 
against the petitioner as suspicion is of 
little or no avail, and the three witnesses 
who stite that they recovered their cattle 
through him are not corroborated and 
their evidence is also of little vilue. 

In my opinion the evidence of the res¬ 
pectable witnesses for the defence esta¬ 
blishes beyond any doubt that the general 
reputation of the petitioner is good. Such 
a largo volume of evidence cannot be 
rejected with sifety, especially in view of 
the meagre prosecution evidence. • I ac¬ 
cept the petition and discharge the 
petitioner from his security. 

J.V. Petition accepted. 

(,) [1901] 18 P. L. R. 1001. 

(3) [1698] 2 P. R. 1895 Cr. 
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Coldstream, J. 

F. Btvye of Simla —Accused—Peti¬ 
tioner. 

v. 

Kirk— Opposite Party. 

Cr. Revn. Petn. No. L66 of 1927, Deci¬ 
ded on L4th October 1927, for quashing 
the connected proceedings in the Crimi¬ 
nal Court. 

❖ Divorce Act , S. G1 —The section does not 
forbid the Croton to prosecute and punish an 
alleyed adulterer under S. 4'J7, I. P. C., when 
moved to do so by an injured husband—Penal 
Code , S. 497. 

Section Gl r Divorce Act, is not intended to be 
anything more and does nothing more than 
preclude a civil suit for damages of the nature 
of the English common law action, for crimi¬ 
nal conversation which lay at the suit of a hus¬ 
band to recover dim iges against an adulterer. 
There is no authority statutory or otherwise, 
warranting the view that S. G1 forbids the Crown 
to prosecute and punish an alleged adulterer 
under S. 497, I. P. C., when moved to do so by an 
injured husband. [P 50 C 2] 


1928 

Nor mail Edmunds— for Petitioner. 

Sain Das —for Opoposite Party. 

Order.—The applicant is being pro¬ 
secuted in the Court of Mr. Phailhus 
M gistrate, 1st Class, Lahore, under 
S 497, I. P. C., and is at the same time 
being proceeded against as a co-respon¬ 
dent in a divorce petition (based on the 
same allegations as are made in the crimi-' 
nal action) presented by the complainant 
and now pending in the High Court. He 
asks: (1) th at the criminal proceedings be 
quashed on the ground that S. 61, Indian 
Divorce Act, renders the criminal prose¬ 
cution unmaintainable. In the event of 
this request being refused he prays: (2) 
that the criminal proceedings be stayed 
pending the decision of the divorce pro¬ 
ceedings. Mr. Edmunds, who appears 
for the petitioner, has addressed mo at 
great length in support of his contention 
that the use of the word “ suit " in 
S. 61, Indian Divorce Act, shows that the 
intention of the section was to bar not 
only civil suits but criminal prosecutions 
at the instance of a person competent to 
present a petition under Ss. 2 and 10. 
Ho cannot, however, cite any judicial 
decision in favour of his interpretation. 

There is in my mind no doubt whatever 
that S. 61 was not intended to do any¬ 
thing more, and does nothing more, than 
preclude a civil suit for damages of the 
nature of the English common law ac¬ 
tion for criminal conversation which 
lay at the suit of a husband to recover 
damages against an adulterer, a form of 
action which had been abolished in 
England by S. 59, Matrimonial Causes 
Act, 1857. I can find no authority, sta¬ 
tutory or otherwise, warranting Mr. Ed¬ 
mund's view that S. 61 forbids the Crown 
to prosecute and punish an alleged adul¬ 
terer under S. 497. I. P. C., when moved 
to do so by an injured husband, who is 
entitled to relief under the Indian Divorce 
Act. There does not appear to be any* 
thing illegal in the prosecution and the 
request that the proceedings be quashed 
is rejected. 

After hearing Mr. Sain Das, who. on 

behalf of the complainant-respondent, 
opposes the petition for stay of proceed* 
ings and having regard to all the cir¬ 
cumstances I think it proper to pass the 
following order. The proceedings will 
continue provided that: (L) the judgment 
is not pronounced till the divorce petition 
presented by the complainant has been 
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disposed of and (2) Mrs. Kirk is not 
called upon to give evidence until after 
the dite of the first hearing in the divorce 
proceedings. 

N.D. Petition rejected. 


A. I. R. 1923 Lahore 51 (1) 

Dalip Singh, J. 

Abdul Rahman— Defendant— Appel¬ 
lant. 

v. 

Kirpa *lam — Plaintiff — Respondent. 

S. A. No. 413 of L927, Decided on 29th 
June 1927, from a decree of the 1st 

Class Sub-Judge, Shahpur. 

Registration .* let, S. 17 • 1) (c)— Receipt for 
consideration for oral sale of imwnable pro¬ 
perty is hiadmis iblc for want of registration. 

A receipt for n ctrtiin amount in lieu of an 
oral sile of a certain l *.nd is only a receipt and 
not a contrict of sile : and this receipt is in¬ 
admissible for lack of registration ; but oral 
evidence can be given to prove the sile and the 
payment of money aliunde. [P 51 C 1, 2] 

Niaz Muhammad -for Appellant. 

Shambhu Lai Puri —for Respondent 

Judgment.— The plaintiff in this 
case sued for possession of certain pro¬ 
perty alleging that the defendant had 
forcibly taken possession of it a few days 
before the suit. The defendant pleaded 
that the land was orally sold to him by 
the plaintiff in lieu of Rs. 460 and that 
a receipt for the amount was subse¬ 
quently given by the plaintiff on the 
20th December 1916. The trial Court 
held that the oral sale, etc., was proved 
and that the plaintiff’s suit failed. Tho 
appellate Court held that the receipt .was 
really a contract of sale and was inad¬ 
missible in evidence -for lack of regis¬ 
tration and no oral evidence could also 
be given because of S. 91, Indian Evi- 
denoe Act. It, therefore, decreed the 
plaintiff’s suit with costs throughout. 

In second appeal it has been argued 
that this document is not a contract of 
*ale. Rulings have, been cited by coun¬ 
sel on either side. I hold, hovyever, with 
respect to this particular document that 

« is only a receipt and not a contraot of 
«ale. 

Next it is contended by counsel for the 
respondent that even if it is a receipt it 

«Er With 1 \ S ' l l (1) (c) * Iadiaa Re ‘ 

-gi8tration- Act. Bam Chand v. Chattar 

■®i«aMO_which wa8 f ol | nwfl(1 5n 

■■ —* 


Khanv. Muzalfar Khan (2) supports 
this contention, and I hold accordingly 
that this receipt is inadmissible for lack 
of registration. But it follows then that 
oral evidence cin be given to prove the 
sale and the payment of money aliunde. 
No decision has been given on 'the evi¬ 
dence produced in the case by the appel¬ 
late Court. 

I, therefore, accept the appeal and 
remand the case under 0. 4L, R. 23, 
Civil P. C. to the lower appellate Court 
for decision on the merits with reference 
to the above re n irks. Costs will abide 
the event. Tho stamp on appeal will be 
refunded. 

Cane remanded. 


N.D. 


00 [1920] 1 r k ,h. 2 i =55 I. C.yii = 10 >P. w. 
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Addison, J. 

Karam C'<andSant Bam— Defendants 
-Petitioners. 


Daija Nand-Damodhar Das— Plaintiffs 
—Respondents. 

Civ. Revn. Petn. No. 646 of 1926, Deci- 
den on L7th January 1927, from the 
decree of the Small Cause Court Judile 
Delhi, D'- L2th July 1926. g * 

’ (?' Li mitaHon Act . Arts. 54 and 85-Scope 
bven in a suit by commission agent, wbera 
the accounts ware st.ted and balance struck 
Art. 64 applies ,nd not Art. 85. [P 5 ^ q 1] 

(6) Provincial Small Cause Courts Act S 2 ’ 
-Wrong decision on a point of limitation is 
not a ground for intc-Jerence. 

A wrong decision on a question of limit ition 
is not per so ground for interfering in revi¬ 
sion: 93 P. R. nu, Foil. f P 52 O i] 

G. S Sa’ariya— for Petitioners. 

Kishan Day at for Respondents. 

Judgnieat.—The plaintiff firm as 
comm-ssion agents supplied the defen¬ 
dant firm with certain goods. When the 

fnd l th gS C / i r Sed j’ th . e * CC0UQfcs W0 re stated 

I de 1 f ® nd ^ fc ’ fir f struck a balance 

4 the books of ‘ha plain- 

h firm then s U ed 

the-defendint firm, stating that R s TKn 

Rs ly 378-0 6 b f e °\h Piid K, The * 2*22 

Us. 0/8 0 6 for the balance unpaid - 

gather with interest. They obtained » 
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decree iu the Small Cause -Court for 
Rs. cGO and against this decision this 
revision petition has been admitted. 

The case of the defenlant firm was that 
Rs. 280 had been paid at Delhi in Sam bat 
1979 and later Rs. 150 was paid at Ganga- 
pore in full settlement of the claim. It 
was also pleaded that the suit was barred 
by limitation as it was a suit by commis¬ 
sion agents and, therefore, fell within 
Art. 85, Sch. 1, Limitation Act. The 
Small Cause Judge, however, held that 
the suit fell within Art. 64 as accounts 
had been stated between the parties. 

The petitioner’s counsel first argued 
that the suit was barred by limitation. 
In my opinion, as accounts were stated 
and a balance struck the Court below was 
correct in holding that Art. 64 applied. 
Besides a wrong decision on a question 
of limitation is not per se ground for 
interfering in revision as was held in 
Ghasita v. Sultan (l). 

The next point taken was that the 
judgment of the Court below was per¬ 
verse in holding that the receipt for 
Rs. 150 was not in full settlement of the 
account between the parties. This ques¬ 
tion requires serious consideration. The 
defendant firm examined two witnesses 
who proved that two men came from 
Delhi to collect the debt for the plaint it! 
firm and they have both deposed that at 
that time the receipt in question for 
Rs. 150 was given in full settlement of 
the account between the parties. It is 
also in their evidence that the return 
third class fare for one man from Delhi 
to Gangapore City is only Rs. 7, whereas 
in the accounts of the plaintiff firm a sum 
of Rs 16-8*0 is debited for the expenses 
of the persons who went to Gangapore 
City in connexion with this account. 
This means that two persons undoubtedly 
went. In the official Railway Guide 
book Rs. 7-2-0 is the ordinary third 
class return fare from Delhi to Gangapore 
City. It must, therefore, be held that 
two men did go to collect this debt. 

The defendants’ statement is to the 
effect that the body of the receipt was 
written by one ol these persons, namely, 
Madan Mohan, while Data Ram signed 
the receipt. The plaintiff stated that 
Data Ram was his agent and that he did 
go to collect money fiom the defendant 
firm. He added that Data Ram had 


gone out of Delhi. He denied employing 
a man of the name of Madan Molvin. He 
admitted that Part B of the receipt was 
written by his agent Data Ram, but he 
could not say who wrote the first Part A 
of the receipt. 

I have seen this receipt. The first por¬ 
tion is written in Deva Nagri characters 
while the 'second portion is written in 
Mandi characters. The plaintiff, there- 
tore, admits that the writing in the Mandi 
characters was by his agent Data Ram, 
but he stated that he did not know who 
wrote the other portion. But what was 
written by Data Ram is merely the signa¬ 
ture, which could not stand by itself. 
He has, therefore, merely admitted the 
signature to the receipt while stating that 
he does not know who wrote the body 
of the receipt. As he had failed without 
sufficient cause to produce his admitted 
agent. Data Ram, it must be held in face 
of the above evidence that the sum of 
Rs. 150 was taken in full satisfaction of 
the account. This means that the defen¬ 
dants’ case that Rs. 280 were previously 
paid in Delhi was correct. 

The exact words written by Data Ram 
are as follows: 

(lastkhat Dal a 11 am munim ropaya 150 ankan 
150 rokar l.ya labat Day a Xand-Damodar 
Daskc. 

If this had been the only receipt the 
signature would have come 'last. It 
is the usual thing for the person signing 
the receipt to add the amount received 
again, though this has been written in 
the body of the receipt. This is all that 
Data Ram did and it must be presumed 
that he knew what the receipt was which 
he signed. When the plaintiff has ad¬ 
mitted his signature it was upon him to 
prove that Data Ram was deceived or 
that Data Ram was not authorized to 
settle the account as he did. No such 
attempt has been made. In these cir¬ 
cumstances the plaintiffs’ suit should 
have been dismissed. I accept the revi¬ 
sion petition with costs and dismiss the 
plaintiffs' suit. 

r.D. Revision accepted . 


(1) Oil] S3 P. R. 1911=151 P. w*. R 
1911=11 1. C. 415=228 P. L. R. PHI. 
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Addison and Coldstream, JJ. 

District Board Sialkot —Defendant — 
Appellant. 


Sultan Muhammad Khan anl others 
Plain tiffs— Respondents. 

S. A. No. 1087 of 1927, Decided on 
3Lst October 1927, fro:n the decree of the 
Senior Sub-Judge, Sialkot, D.'- 18th 
January 1927. 

(a) Punjab District Board's Ac\ (1883), Ns. 20, 
31 (l)—Profession tax on vakils is not illegal . 

Whore a Nofcificition issued under S. 31 (2) 
described the class of persons to be taxed as 
41 All persons who ctrry on any trade or follow 
any profession or calling within the siid area " 

Held : the notification sufficiently defined 
the oi,iss of persons to bo taxed. 

It miy be th.it this definition may give 
rise to cortain suits on the ground that 
the persons taxed do not carry on a 
trade or follow a profession or calling 
and that thoy are therefore not liable to be 
t.ixed. The tix is not therefore illegal by 
Toason of the want of definition of the class of 
persons to be taxod and the members of the bar 
cannot object to its imposition as thoy come 
within the class defined. [P 54, C 1, 2] 

❖ (5) Tax—Second income-tax cannot be Im¬ 
posed without sanction of Govcrnor-Oencral 
— Income-tax . 


A second income-tax cxnnot be imposed 
though a tax on professions, trades or calling? 
can be imposed. If tho method of assessmonl 
iu reality makes the tax ono on income, it i? 
illegal a'nd ultra vires even though it purport- 
to be a tax on persons practising a professior 
or carrying on a trade or calling. The ta> 
which can be imposed without tho sanction oi 
the Govornor-Goneral in Council, on profos 
sions, trades or callings must be one which i< 
not a second tax on the incomes of such per¬ 
sons, i. e., there must be a fiat rate imposed b> 
the tax on each profession, trado or calling, oi 
rather on all persons practising a particulai 
profession or carrying on a particular trade oi 
calling. [p 54 c 2] 

* (c) Jurisdiction—Civil Court—Tav ille 
Sally xmposed—Civil Court can grant relief. 

A civil (Joint 1ms jurisdiction to determine 
. r the impositon of a tax is illegal oi 
ultra vires and to givo relief if it has beor 
levied from parsons who for that reason are noi 
iiab |0 to pay tho same : A. I. It. 1924 Lah 
147 > «nd 74 P. L. It. 1918, Bel. on. (I> 55, C i; 

Abdul Rashid —for Appellant. 

Badn Das and Jagan Nath Aggarwa , 
for Respondents. 

+-u 80 ^Sixty-fcwo membere o 
the Smlkot Bar sued the District Boar< 
°f Sialkot for a declaration that a cer 


tain tax imposed by that locxl body was 
ultra vires and illegal, and for an injunc¬ 
tion restraining the Board from recover¬ 
ing the tax from them. The trial Court 
decreed the suit on the ground that the 
tax, though it purported to be a tax on 
trade, professions and callings, was in 
reality a tax on the incomes of persons 
carrying on trades oi\following professions 
or callings and that as an income-tax 
could not be imposed without the con¬ 
sent of the Governor-General in Council 
it was illegal. On appeal the Senior 
Subordinate Judge held that it was not 
a tax on incomes but that it was illegal 
as the class of persons to he taxed was 
not defined. Against this decision the 
District Board has preferred this second 
appeal. 

It is clear that under S. 30, Pan jab 
District Boards Act, a District Board may 
impose a tax on trades, professions and 
callings, and the procedure in imposing a 
tax of this nature is given in S 31 of the 
Act. Under S. 31 (2) it is the duty of 
the Board to publish a notice defining 
the class of persons, or descriptions of 
the property proposed to ho taxed, the 
amount or the rate of the tax to he im¬ 
posed, and the system of assessment to 
be adopted This is, of course, prior to 
imposing tho tax. When, however, tho 
imposition has been notified, it is onaoted 
by S. 3L (7) that the notification shall 
bo conclusive evidence that tho tax has 
been imposed in accordance with law. 

Tho tax in question was imposed 
hy Punjab Government Notification 
No. 14672, dated 23rd May 1924. This 
notification gave the class of persons to 
bo taxed and tho Vato of the tax and 
runs as follows : 

Under Sub-S. (7) of S. 31, Punjab Dis¬ 
trict Board Act, 1883, tho Punjab Government 
(Ministry of Education) aro plo.isod to- notify 
that with tho requisite sanction the District 
BoirdofSi.ilkothasdireotedth.it, with effect 
from tho 1st Juno 1924, tho following tax bo 
imposod within tho aron, oxolusivo of 'Notified 
Area, subject to its jurisdiction. 

DESCRIPTION OP TAX, 

(1) Class of persons to bo taxed. All persons 
who carry on any trade or follow nny profes¬ 
sion or o.illing within tho said area. 

(2) Rate of tax. 

The tax shall bo lovied according to tho fol¬ 
lowing son 1 0 on tho total annual inoomo do¬ 
med by onoh assessoo from nnv suoh trado 
profession or calling, provided that suoh an¬ 
nual inoomo shall not inoludo that (a) received 
byway of wound or disability pensions for 
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service in His Majesty’s Nax*1, Military or Air 
Forces ;(I) received on account of wages in 
kind by agricultural Kamins for Sep work done 
by them ; and (c) derived from land subject to 
local r. te or from livestock and agricultural 
produce owned bv persons m inly defendant 
on agriculture for their livelihood : 


Group 

Annual Income 

Amount of tax 
p.lVablr. 


Ps. 

Rs. 

1 

201-300 

2 

2 

302- 00 

4 

3 

•tOv-750 

7 

4 

751-1000 

12 

5 

1001-1500 

15 

G 

1501-2000 

20 

7 

200 1 iind over 

:o 


The method of assessment was given 
in a subsequent Notification. 

It was contended by the learned coun¬ 
sel who appeared for the appellant that 
the class of persons to he taxed was 
sutliciently defined by stating that all 
persons who carry on any trade or follow 
any profession or calling were to be 
taxed. It was further contended by him 
that in any case the plaintiffs had 
no cause of action as they undoubtedly 
are following a profession within the juris¬ 
diction of the District Board of Sialkot. 
Lastly, it was contended by him that 
under sub-S. (7) of S 31 the Notification 
must he taken to be conclusive evidence 
that the tax was imposed in accordance 
with law. 

There is no doubt that sub-S. (2), 
S. 31, has reference only to the stage 
when it is proposed to impose the tax 
and that at that stage no objection seems 
to have been taken. The notification, 
therefore, must be taken to bo conclu¬ 
sive evidence that the tax was imposed 
in accordance with law. In any case, 
I would hold that the words of the Noti¬ 
fication already quoted •sulliciently define 
|tho class of persons on whom the tax is 
imposed. All persons carrying on any 
(trade or following any profession or call- 
jing come within the definition and that 
is as good as to give an exhaustive list 
of all trades, professions or callings. It 
may bo that this definition may give 
rise to certain suits on the ground that 
the persons taxed do not carry on a trade 
or follow a profession or calling and that 
they are, therefore, not liable to bo taxed. 
But it is clear that the plaintiffs are 
'liable to be taxed under the notification. 
In fact, in nearly all cases this will be 
evident. I therefore hold that the tax 
is not illegal by reason of the want of 
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definition of the class of persons to be 
taxed, and l further hold that this objec¬ 
tion is not open to the plaintiffs who 
clearly come within the class defined 
It remains to decide whether the tax, 
though purporting to be a tax on trades,' 
professions or c tilings, is in reality an 
income-tax or not. If it is an income- 
tax it is conceded that it cannot be im¬ 
posed under S. cO, Punjab District Boards 
Act without the consent of the Gov¬ 
ernor-General in ouncil. This smotion 
has not been obtained. The Notification 
makes it clear that the tax is on the in¬ 
comes of persons, practising any profes¬ 
sion or carrying on any trade or calling 
within the jurisdiction of the District 
Board. These incomes are already liable 
to ordinary income tax. Prima facie the 
tax under discussion does impose a second 
tax on the incomes of persons practising 
professions or carrying on trades or call¬ 
ings. It was argued, however, on behalf 
of the appellant that as it is a tax only 
on persons practising a profession or 
carrying on a trade or calling, it is legal 
even though the method of assessment 
amounts to imposing a tax on the in¬ 
comes of those persons. This argument 
appears to me to be fallacious. A second 
income t 'x cannot be imposed though a 
tax on professions, trades or callings can 
be imposed. If the method of assess¬ 
ment in reality makes the tax one on 
income, it is illegal and ultra vires even 
though it purports to bo a tax on persons 
practising a profession or carrying on a 
trade or calling. The tax which can be 
imposed without the sanction of the 
Governor-General in Council, on profes¬ 
sions trades or ctilings must be one 
which is not a second tax on the incomes 
of such persons, i. e., there must bo a 
flat rate imposed by the tax on each pro¬ 
fession, trade or calling, or rather on all 
persons practising a particular profession 
or carrying on a particular trade or call¬ 
ing. This difficulty seems to have, been 
realised subsequently, and I notice that 
flat rates are given in the case of Punjab 
Government Notification No. 23447, 
dated L6th August 1926. By this Noti¬ 
fication a tax on trades, professions or 
callings was imposed within the area 
subject to the jurisdiction of the District 
Board at Multan. 

A tax on animals is another tax»which 
can be imposed by District Board with 
the previous section of the Local Govern* 
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menfc only. There are numerous inst¬ 
ances of such a tax being imposed and 
the method adopted is to impose a flat 
rate on each class of animals. If the 
present tax, however, is legal, it would 
also be legal to impose a tax on animals 
as follows namely the tax to be so much 
on an income of so much and rising or 
falling in accordance with the incomes of 
the persons owning the animals Can it 
be said that such a tax is not an income 
tax, that is a tax on incomes ? In my 
judgment there is no escape from the 
conclusion that the tax imposed 
under Punjab Government Notification 
No. 14672, dated 23rd May 1924 within 
the area subject to the jurisdiction of the 
District Board of Sialkot is ille¬ 
gal and ultra vires in that it is a second 
iucome tax on persons practising profes¬ 
sions or carrying on trades or callings. 
Thero is clear authority of this Court in 
Pala Bam v. Notified, Area Committee 
Kotaddu (l • and Committee of Notified 
Area Una v. Chatar Behari (2) that a 
civil Court has jurisdiction to determine 
whether the imposition of a tax is illegal 
or ultra vires and to give relief if it has 
been levied from persons who for that 
reason are not liable to pay the same. 

In these circumstances I would dismiss 
this appeal but leave the parties to bear 
theit own costs. 

Coldstream, J. —I agree. 

P D- _ Appeal dismissed. 

(1) A l. R. 1924 Lah, 1,7=4 Lah. -256. 

(2) [1918j 74 P. L. R. 1918=14 I. 0. 910=74 
P. W. R. 1918. 
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Shadi Lal, C. J., and Zafar Ali, J. 
Jo'dh Singh —Plaintiff—Appellant. 


v. 

Mahla and others —Defendants—Res¬ 
pondents. 

S. A No. 993 of. 1923, Decided on 23rc 
May 1927, from the decree of tbeDist. J. 
Shahpur, D/- 8th March 1923. 

Will-Construction—Legatee dying after tes 
tator but before a life-holder created by the toil 
—Ltyalee's heir takes after the life-holder. 

Where by a will the testator bequeaths hii 
property to his adopted son subject to the lift 
interest of his widow and the adopted son die: 
during the widow’s lifetime leaving behind bin 
a son, a heritable vested interest is created ii 
legatee on the testators’ deatl 
ana his son is the rightful successor to thi 

Lah. 488, [F. B.) t Diet. [P 56 0 1 


M. L. Puri —for Appellant. 

G. C. Narang —for Respondents. 

Zafar Ali. J—The plaintiff sues fora 
declaration of his title to the property of 
which the last -male owner was Hardit 
Singh and which is now in the plaintiff's 
possession. His claim is based on a deed 
executed by Hardit Singh on 20th 
August 1895, by which he gifted the 
whole of his property to At.ar Singh, 
father of the plaintiff, with ibis reser¬ 
vation that he (Hardit Singh) wou.d have 
full power to deal with his property so 
long as he would live and that after his 
death his wife Har Devi, whose nephew 
Attar Singh was, would have the same 
power during her lifetime. Thus the gift 
was not to take effect immediately. It 
was further recited in the deed that Attar 
Singh was the duly adopted son of Hardit 
Singh. Hardit Singh died in 1896 leaving 
him surviving his wife Har Devi and his 
adopted son Attar Singh and in accord¬ 
ance with the provisions of the deed 
Mt. Har Devi succeeded to his entire 
estate. 

Attar Singh died in 1903. His son, the 
plaintiff, lived with Mt. Har Devi till her 
death which occurred in 1920. Mt. Har 
Devi during her lifetime put the plaintiff 
in possession of her proper 1 y and applied 
for mutation of the landed estate in his 
name. This was sanctioned about a week 
before her death. Hardit Singh’s colla¬ 
terals (who figure as defendants in this 
litigation) appealed against this mutation 
oraer and the Collector accepting their ap¬ 
peal directed the plaintiff to establish his 
title in a civil Court. This is the origin 
of the suit. 

The defendants pleaded, inter alia, that 
the document was a forgery and that even 
if it was genuine it was inadmissible in 
evidence for want of registration because 
it was a deed of'gift. The trial Court 
overruled both these pleas and deoreed 
the plaintiff’s suit, finding that the deed 
was duly executed by Hardit Singh and 
was to all intents and purposes a will 
and that as Attar Singh had a vested in¬ 
terest in the property of Hardit Singh, 
who had died before him the collaterals 
of Hardit Singh could not divest the son 
of Attar Singh of that interest. On ap¬ 
peal the Distriot Judge also oame to the 
eonolusion that the dooument was genuine 
and that it was not a deed of gift ; but 
relying on Mela Singh v. Gur Das (1). 

(1) A * !• R-1922 Lah. 488=3 Lah. 362 iF.B.). 
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he dismissed the plaintiff's suit on the 
ground that what Hardit Singh intended 
was to appoint Attar Singh his heir and 
that the son of the heir thus appointed 
had no right of succession. Against that 
decision the plaintiff has appeared in this 
Court in second appeal. 

From the provisions of the deed taken 
as a whole it appears to us that it is not 
a deed of gift or alienation or adoption as 
contended by the respondent’s counsel 
nor is it a deed appointing an heir as held 
by the lower appellate Court. It is clear 
that Hardit Singh did not adopt Attar 
Singh as his son by this deed. The adop¬ 
tion had taken place some time before the 
execution of the deed, and the deed only 
contains a recital of that adoption. Fur¬ 
ther, the intention of the executant, as 
evidenced by the deed, undoubtedly was 
to bequeath his property to his adopted 
son or the heir appointed by him.beciuse 
the incidents enumerated in the deed ap¬ 
pertain to a disposition by will and not to 
a gift. Consequently the term ‘gift” ap¬ 
plied to the disposition w is undoubtedly 
a misnomer. Further it is clear that the 
legatee acquire] a heritable vested inter¬ 
est in the property on the death of the 
testator, as the property was certainly to 
come to him on tho death of the testator's 
widow who had succeeded only to a life 
interest therein. This being so, the plain¬ 
tiff was the rightful successor on the 
death of the widow. The principle laid 
down in Mela Singh v. Gur Das (l), does 
not affect the plaintiff’s right, his lather 
having as the appointed heir survived the 
appointer. 

We, therefore, accept ’the appeal and, 
reversing the judgment and decree of the 
lower appellate Court, restore that of 
trial Court. The respondents will pay 
tho plaintiff ’s costs throughout. 

D.D. Appeal accepted. 
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Dalip Singh, J. 

Secy, of Stale —Defendant—Petitioner. 

v. 

Tutsi Das Krishna Dial —Plaintiffs — 
Respondents. 

Civ. Revn. Petn. No. 278 of 1927, Deci¬ 
ded on 5th November 1927, from the 
decree of tho Small Cause Court Judge, 
Delhi, D/- 31st January 1927. 


(a) Railway* A:t , S. 72— Evidence of railway 
servants should not be disbelieved merely be¬ 
cause they would not admit failure of duty. 

In the m ljority of cases of claim? against rail¬ 
way for loss, the railway can produce no other 
evidence of how it dealt with the goods except 
by producing those of its servants who had 
dealt with the goods and therefore to disbelieve 
the evidence of these, servants on the ground 
that they naturally would not admit any derelic¬ 
tion of duty would be to cast an impossible onus 
on railway administration. [P 57 C.2) 

* (b) Railways Act , S. 72— Risk-note Form B 
—Xew form—Xature of pleadings of parlies 
indicated. 

Under the new form of risk-note B, possibly 
it is initially the plaintiff’s duty to call upon 
the railway administration to disclose its deal¬ 
ings with the consignment, and the railway 
should in its pleadings disclose how the con¬ 
signment was dealt with. The plaintiff should 
call up an the railway to prove either its plead¬ 
ings of its previous disclosure or the Court 
should decide if it is necessary for tho railway 
to give evidence. [P 57 C|2] 

C. H. Garden Noad —for Petitioner. 

Jai Gopal Sethi —for Respondents. 

Judgment.—In this ease the plaintiff 
sued the Secretary of State for India on 
the ground that he lvad delivered certain 
biles to the defendant railway and two of 
these bales had not been delivered by tho 
railway. Various pleas were taken but 
they were evidently based on an entire 
misconception of the facts of tho new 
form of risk-note B. As the form is new 
T propose in this case to point out possi¬ 
ble constructions of the meaning of tho 
form in order that tho public and the 
railway may bo warned what sort of evi¬ 
dence should be led or expected of them 
in future cases. The Court below held 
that the railway administration had failed 
to explain how the consignment was dealt 
with when it was in its possession or 
control and it, therefore, held that the 
plaintiff was entitled to recover Rs. 258 
and decreed accordingly. 

Tho relevent words in the new risk- 
note are as follows : 

Tho railway administration shall bo bound to 
disclose to the consignor how the consignment 
was dealt with throughout the time it was in 
its possession or control and if necessary to givo 
evidence thereof before tho consignor is called 
upon to prove misconduct but if misconduct on 
the part of the railway administration or its 
servants cannot be fairly inforrod from such 
evidence the burden of proving such misconduct 
shall lio upon the consignor. 

It has been contended by the learned 
Government advocate in revision that 
these words mean that tho plaintiff m 
every such case should call npon the rail' 

way to make tho necessary disclosure and 
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thereupon the railway shall be bound to 
make the said disclosure and that if 
the plaintiff is dissatisfied with the 
disclosure or does not accept the truth 
of the disclosure made, he can call 
upon the railway to give evidence of 
its dealings -with the consignment. If 
this evidence itself is sufficient to lead to 
an inference of misconduct then the case 
can be decided against the railway. If it 
is not so sufficient then it is open to the 
plaintiff to give evidence tending to prove 
such misconduct, but if the railway has 
not been asked to make the disclosure it 
is not necessary for it to give any evi¬ 
dence, or if it is not called upon to give 
evidence it is not necessary for it to give 
any evidence, and therefore, the Court 
below was wrong in decreeing the plain¬ 
tiff’s suit without any proof of mis¬ 
conduct on the part of the railway 
administration on its servants. It is clear 
to me from the pleas of the railway that 
the parties seem to have been under the 
impression that the old risk-note form was 


still being used and therefore the positioi 
of neither side was clearly grasped in thi 
trial in the Court below. Counsel for tin 
respondent has contended that the fac 
that the railway tendered such evideno 
purporting to show how it dealt with tin 
consignment proves that the railway die 
realise its position. This, however, ii 
not necessarily so. 

The railway did not give evidence dis 
closing their dealings throughout the timi 
-that the consignment was in their posses 
fion or control. It seems to mo that the’ 
were endeavouring to prove that thori 
had beon a loss of tho consignment. Thi: 
conduct could be explained by referenci 
to the conflict of rulings under the ole 
risk-note form, as to whether it was suffi 
cient for the railway merely to plead los: 
or whether tho railway had to go furthe 
and prove loss before they could clain 
exemption .under the risk-note form B I 
therefore, think that the best course ir 
tde circumstances is to , remind thi 
case for retrial to the Court below anc 
give both parties a chance of producing 
What mndence they may wish to. ' Thi 
plaintiff will be presumed to hive callec 
«pon the railway to give evidence as t< 
Jow they dealt with the consignmen 

itrou ghout the it Wis ia the f r 

session or control, and the railway shal 
|ive such evidence as they may conside 
fit as regards this. In this connexion 


will point out that the Court should not 
have disbelieved a railway servant merely; 
on the ground that he was a railway ser¬ 
vant and that, therefore, be was bound to 
state that he had done his duty. It is 
obvious that in the majority of cases the 
railway can produce no other evidence of 
how it dealt with the goods except by 
producing those of its servants who hadj 
dealt with the goods and to disbelive the' 
evidence of these servants on the ground! 
that they naturally would not admit any' 
dereliction of duty would be to cast an 
impossible onus on the railway adminis¬ 
tration. At the same time I would point 
out that wherever possible the railway 
should support the oral evidence of its 
servants by books which should be proved 
to have been duly kept in the course of 
business. But before the Court can.dis¬ 
believe the railway servants the plaintiff 
must cross-examine these servants or 
otherwise prove that relevant books could 
have been forthcoming and that there 
was no reason for their non-production. 
If this is done, it, of course, is open to tho 
Court to disbelive the oral evidence on the 
ground that the corroborative evidence of 
the books had not been produced in the 
case. 


j. uuw proceed to point out the possible 
construction of the new form of risk-noto 
in order that the parties may he warned, 
as I have said before, as to what then- 
respective rights and duties are. It is 
possible to hold that it is initially the 
plaintiff’s duty to call upon the railway 
administration to disclose its dealings 
with the consignment. It is also possible 
to hold that what the risk-note really 
means is that the railway should in its 
pleadings disclose how tho consignment 
was dealt with. As regards the con¬ 
struction of the words “if necessary” it 
may bo that it means that tho plaintiff 
may call upon the railway to prove either 
its pleadings or its previous disclosures or 
it may mean that on the pleadings and 
facts stated it is for the Court to decide 
if it is necessary for the railway to give 
evidence. In tho oircumstanoes I would, 

I ., Wero ,)tainti,T ' Sive due 
notice to the railway to disclose and if 
not satisfied with tho disclosure I would 

r Lr?, the raihvay fc0 8we evidence 

the k o?h* fc l 1S VS r t IOn ° f my « )le:vs - On 

wh lf 1 Were tho r ^lway then ' 
vhethei called upon or not by the plain¬ 
tiff I would take the precaution of dis- 
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closing the dealings in my pleadings and 
would enquire from the Court whether it 
would require further evidence thereon 
other than pleadings supported by such 
relevant copies of entries from books as 
the railway might think fit to put in 
along with its pleadings or at the time of 
production of documents. Both parties 
will then be in a position, whatever inter¬ 
pretation was given by the Courts to this 
ri'k-note, to avoid the expense of retrial 
and appeals or revisions. In the present 
case, I, as stated above, hold that the 
plaintiff may he presumed to: have called 
upon the railway to give evidence of its 
dealings and produce such evidence, oral 
or documentary, as it may think fit and 
the plaintiff shall then be at liberty to 
give evidence tending to prove misconduct 
if so advised. In my opinion, as at pre¬ 
sent advised if the Court is not satisfied 
tbit the railway have given good evidence 
to prove its dealings with the consign¬ 
ment it is open to the Court to decree the 
plaintiff's suit on the ground that the 
railway have failed to discharge a statu¬ 
tory obligation. I must not, however, be 
taken to decide this point finally and it is 
open to the Court to hold that even if the 
evidence given by the railway is not 
satislactory it is still for the plaintiff to 
prove misconduct before the railway can 
be saddled with responsibility. No order 
as to costs in this revision. 

D.D. Case remanded. 
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Fforde and Tek Chand, JJ. 

Wazir Chand and others —Plaintiffs 
Appellants. 

v. 

Mt. ■Titian Devi and others —Defen¬ 
dants—Respondents. 

F. A. No. 1873 of 1923, Decided on 
30th March 192 1, from the decree of the 
1st Cl. Sub-Judgo, Jhang. D/- 8th May 
1922. 

Hindu Laic—Widow having only one daugh¬ 
ter, inheriting property worth Its. R.000— Gift 
of property worth Its. ‘J.000 to son-in-law at the 
tune of marriage is valid. 

It is established beyond any doubt whatever 
that a Hindu widow may make a gift of a 
reasonable portion of her deceased husband’s 
estate to her son-in-law on the occasion of her 
daughter’s marriage. The amount of land 
which may be alienated for this purpose depends 
in each case upon the whole of the circum- 
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stancei, upon the position of the family, the 
number of children to be provided for, the 
nature of the land alienated, and any other 
circumstances which may arise in a particular 
case. [P 59 C 2 ) 

Where a Hindu widow, having no sons but 
only one daughter, made a gift to her son-in- 
law, at the time of her daughter’s ‘marriage, of 
property worth about Rs. *,000 out of the pro¬ 
perty worth about Rs. 8,Uuu inherited by the 
widow from her husband [P 00 C 1] 

Held: that the gift was valid. 

Amar Nath Chona and Gobind Ram 
Khanna—lox Appellants. 

Jinan Lai Kapur and Anant Ram 
Khosla—lor Respondents. 

Fforde, J.—The plaintiffs in this case 
sued for a declaration that certain aliena¬ 
tions made by Mt. Jiwan Devi, defendant 
1, shall not affect their reversionary inter¬ 
ests in the property, and they also asked 
for an injunction to prohibit Mt. Jiwan 
Devi from making further alienations. 
The alienations which have been attacked 
are four namely: 

(a) A lease for a term of five years dated 22nd 
February 1921, in favour of Harm Karain, 
defendant 2. 

(b) A gift of three marlas of land in favour 
of Clianan Das and his wife Mt. Maya Devi, 
defendants 3 and 4, dated 28th May 19*1 

(c) A mortgage of three marlas of land mort¬ 
gaged to * al Chand defendant 5 by deed dated 
15th June 1921, for Rs. 1,17 * and 

(d) A sale of certain lands for Rs. 600 to Lai 
Ch ind, defendant 5, by deed dated 1st Decembor 
1921. 

So far as the lease is concerned the 
trial Judge held that the alienations re¬ 
ferred to as (a), (b) and (c) were valid 
and ho dismissed the plaintiffs' suit io 
respect ol these particular matters. He 
held, however, that the sale of the 1st 
December 1921, was invalid and he gave 
the plaintiffs the decree sought in respect 
of this alienation. The injunction was 
refused. The plaintiffs-appellants do not 
pres for a declaration in respect of the 
lease, as the leise has now expired; nor 
do they press for the injunction, but they 
now appeal against the decision in favour 
of the validity of the gift of the 2bth 
May 1921, and the mortgage of the 15th 
June 1921 Mr. Amar Nath Chona 
who appears for the plaintiffs-appellants 
contends that the mortgage is invalid 
inasmuch as it was not made for legal 
necessity and consideration. The deed 
sets out with meticulous care everyoney 
in respect of which the mortgage money 
was required. The sums in question are 
recited as being required for the expenses 
of the marriage of defendant 4, Mt. 
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Jiwan Devi's daughter, Mt. Maya Devi, 
to Chanan Das defendant 3. These sums 
amount to Es. 916-4-9. In addition to 
these particular items the deed states that 
a further sum of Rs. 179-9-0 was paid to 
discharge a debt due by Mt. Jiwan Devi s 
deceased husband Har Dial to a stranger, 
Rs. 35 was stated to have been paid in 
cash before the Sub-Registrar for the 
discharge of revenue, etc., and Rs. 14-2*3 
had been taken in cash for the purchase 
of stamp paper. The total of these sums 
comes to Rs. 1,175-0 0 which is the 
amount for which the lands are stated to 
have been mortgaged. 

It is not denied that the marriage in 
question did in fact take place on the 
26th May 1921. A number of wit¬ 
nesses have been produced by the defen¬ 
dants to show that the sums alleged to 
have been expended upon the marriage 
ceremonies and festivities have been ac¬ 
curately stated in the mortgage-deed. The 
witnesses include the person who supplied 
the provisions, the person who made 
the ring, and the tailor who provided 
the clothing. In some instances these 
witnesses have produced their account 
books to show that the sums they have 
charged correspond with the sums that 
appear in the mortgage-deed. I can see 
no reason why these witnesses' testimony 
should not be believed, especially as the 
total expended on the marriage celebra¬ 
tions cannot be said to he excessive ;n 
view of the rank and position in life of 
the parties to the marriage. 

The item of Rs. 179-9-0 has been 
proved by the production of the bahi of 
B. Hari Das the creditor concerned and 
the evidence of Tara Chand, D. W. 20, 
the scribe of the entry. The evidence 
in respect of the other smaller items, in 
“y opinion, is perfectly sitisfactory. 

Mr. Amar Nath Chona has very strong¬ 
ly urged that Mt. Jiwan Devi was not 
driven by need to raise the sums in ques¬ 
tion by mortgaging the land, as she was 
already possessed of an annual income out 
of which she could have defrayed these ex¬ 
penses. This the plaintiffs have attempt¬ 
ed to substantiate by calling a number 
of witnesses to show that Mt. Jiwan Devi 
a ® ueQ t circumstances. The plain¬ 
tiff Sakhir Chand, however, has himself 
admitted that he acted as agent for Mt. 
Jiwan Devi in the managing of her pro¬ 
perty. He has also added that he had 
got no regular accounts of her income and 
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expenses, though he admits that she had 
sold several lands. He alleges that she 
never trusted him with the bahis though 
he admits that he never took a receipt 
from her for sums paid to her. He also 
states that he did not remember the 
prices which he received for these pieces 
of land 

It seems to me on the whole of the 
evidence that Mt. Jiwan Devi was not in 
affluent circumstances and that she was 
driven to mortgaging the land in question 
for the purposes of def aying the marri.ige 
expenses of her daughter. I would, there¬ 
fore, uphold the decision of the trial 
Judge as regards the mortgage transaction. 

With regard to the gift, the main con¬ 
tention of Mr. Amar Nath Chona is that 
the gift is invalid under Hindu Law as 
it exceeds a reasonable portion of the 
inheritance of Mt. Jiwan Devi’s deceased 
husband. It is now established beyoud 
any doubt whatsoever that a Hindu widow 
may make a gift of a reasonable por¬ 
tion of her deceased husband's estate to 
her son-in-law on the occasion of her 
daughter’s marriage The amount of land 
which may be alienated for this purpose 
depends in each case upon the whole of 
the circumstances, upon tho position of 
the family, the number of child en to be 
provided for, the nature of the land 
alienated, and any other circumstance 
which may arise in a particular case. 

The only question which we have to 
decide in this appeal is whether or not 
the gift in question exceeds a reasonable 
portion of the deceased husband’s estate. 
According to the plaintiff the value of 
the property left by Har Dial amounts 
to Rs. 8,000 and according to the same 
interested witness the value of the por¬ 
tion gifted amounts to Rs. 4,000. The 
probabilities are that tho property left 
amounts to a great deal more than 
Rs. 8,000, in view of the fact that this 
witness has himself admitted having sold 
various portions without having kept any 
accounts of such sales. But, even accept¬ 
ing the value to be Rs. 8,000 0-0 the 
defendant has produced some evidence to 
show that the land gifted was valued 
only at Rs. 760-0-0 per maria. This 
would bring the total value of this land io 
about Rs. 2,000-0-0.. 

In my opinion, taking all the circum¬ 
stances of this case into consideration, 
the fact that Mt. Jiwan Devi had only 
one daughter who on her mother’s death 
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would ultimately succeed to the whole 
inheritance, and the fact that the land 
gifted amounts, according to the defen¬ 
dants' evidence which I see no reason to 
disbelieve, to less than one-third of the 
•whole inheritance, I would agree with the 
(learned trial Judge that this gift is valid 
•‘under Hindu Law. The appeal, there¬ 
fore, must be dismissed with costs. 

Tele Chand, J.— I agree. 

K.D. Appeal dismissed. 
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Broadway and Bhide, JJ. 

doti Ham —Plain till—Appellant. 

v. 

I la via k h s h S i n g h a nd othe rs — De f en - 
dants—Respondents. 

S. A. No. 2056 of 1923, Decided on 1st 
July 1927, from the decree of Senior Sub- 
J. f Lyallpur, D - 20th April 1923. 

( ivil P. C., O. 42, II.'I—Filing copy of the 
intermediate order on preliminary issues along 
tcilli memorandum of appeal was necessary 
prior to Punjab Governm:nt Xotijication. 

Where a copy of the intermediate order dis¬ 
posing of the preliminary issues is not attached 
with the memorandum of appeal, appeal cannot 
be entert line 1. Punjab Government Notification 
No. 13$ G. dated lOih March -10 26 , empowers 
the High Court to dispense with a copy of the 
preliminary order, hut the power to dispense 
'vith a judgment should ordinarily be exercised 
at the first hearing: A. I. It.'lOiC, Lnh. 633 
and Civil Appeal So. -J 150 o/ l'J22. Re]. 

IT Cl Cl] 

Faqir Chand—tor Appellant. 

Sand Lai —for Respondents. 

Broadway, J. —This second appeal Ins 
arisen out of a suit brought by one Joti 
Ram against Sirdar Harbakhsh Singli 
und another. It was based on S. IS, 
Specific Relief Act. 

The facts briefly are that the defendants 
were tenants of Government under Act 5 
of 1912 in the year L916. In 1919 they 
executed a lease transferring the land to 
Joti Rim fora period of five years on 
certain conditions. That lease was not 
given effect, inasmuch as Joti Rim was 
not put in possession. In 1920 defen¬ 
dants completed the payment of the in¬ 
stalments due to Government which would 
render them entitled to proprietary rights 
in the lanl In March I92L the present 
suit was instituted and it was prayed 
that specific performance of the agree¬ 
ment to lease should be decreed or in 
default damages awarded. 


The trial Court granted a decree for 
damages, hut on appeal the learned Dis¬ 
trict Ju lge dismissed the plaintiff’s suit, 
holding that the contract of lease offended 
against the provisions of S. 19, Act 5 of 
1912, and being void could not be specific¬ 
ally performed and could not give rise to 
any relief by way of damages. 

Against this decision Joti Rim pre¬ 
ferred this appeal to this Court which 
was admitted to a hearing on 6th Novem¬ 
ber 1923. On the case coming before us 
yesterday Dr. Nand Lai for respondents 
raised a preliminary objection to the 
effect that the appeal was incompetent 
for the following reasons : 

It appears that when the defendants 
filed their written statements certain ob¬ 
jections were taken to the form of the 
suit, to its valuation and to the jurisdic¬ 
tion of the civil Courts. Issues were 
framed on these points and decided by a 
separate order. The decision being in 
favour of the plaintiff the suit proceeded. 
Further issues were settled and the case 

decided as has alreadv been stated. When 

• 

this appeal was filed, with the memoran¬ 
dum of appeal were attached a copy of the 
judgment of the learned District Judge, 
a copy of the judgment of the trial Court 
dated 14th May 1922, and a copy of the 
decree. A copy of tlie intermediate order 
disposing of the preliminary issue* was 
not attached. Dr. Nand Lai’s contention 
was that under the provisions of O. 42, 
R. 2, Civil P. C., a copy of this inter¬ 
mediate order was absolutely necessary, 
inasmuch as the judgment of the trial 
Court consisted not of the judgment dated 
14th May 1922 alone but of that judg¬ 
ment and the judgment which culminated 
in tho order deciding the preliminary 
issues. 

Mr. Fakir Chand for appellant conteir 
del that the view pressed by Dr. Nand 
Lai was erroneous and would lead to all 
sorts of difficulties It has been held in 
certain unreportel cases of this Court 
which are to be found in Abdullah v. 
Behan Lai (1) and Bhiwani Colton Spin’ 
ning and Weaving Mill v. Bishen Sahai 
(2) that an order such as was passed in 
the present case formed part of the judg“ 
ment of the trial Court and the absence 
of a copy with the memorandum of appeal 
was fatal to the appeal. 

(1) A. I. R. 1026 Lab. 633. 

( >) A. I. R. 1926 Lab. 4x 



Lahore GL 


192S Thakar Dati v. Ram Singh (Dalip Singh, J.) 


After hearing counsel on this point we 
decided to hear the appeal itself in which 
the point for determination is whether 
the contract in question was void hiving 
regard to the provisions of S. L9, Act 5 of 
1912. As to this it has been urged that 
uuder this contract what was transferred 
were not the tenancy rights but the pro¬ 
prietary rights in the land and that there¬ 
fore there was no contravention of the 
section in question. The leirned counsel 
on both sides have cited a large number 
of authorities dealing with the rosult of 
void contracts. There is, I think, some¬ 
thing to be said for the view contended 
for by Mr. Fakir Chind, but it seems to 
me that the appeal must fail on the ground 
that the copy of the trial Court's judg¬ 
ment was not filed along with the memo¬ 
randum of appeal. 

Having regard to the authorities re¬ 
ferred to, there can be no doubt'that the 
copy of the order disposing of the prelimi¬ 
nary points was a part of the judgment of 
the trial Court. It was contended, how¬ 
ever, that under the provisions of 0. 42, 
R. 2, applicable to this Court as amended 
by Punjab Government Notification No. 
138-G, dated 19th March 1926, this Court 
has power to dispense with this portion 
of the judgment. No doubt the rule, as it 
now stands, gives this Court power to dis¬ 
pense with the judgment of the trial Court. 
At the time when this appeal was admit¬ 
ted, however, no such power was possessed 
by this Court and it cannot, therefore, be 
assumed that the Judges admitting the 
appeal had decided to dispense with a copy 
of the judgment. As at present advised 
I am inclined to the opinion that the 
power to dispense with a judgment should 
ordinarily be exercised at the first hear¬ 
ing. In this view of the case it is not 
necessary to deal further with the appeal 
which is accordingly dismissed. In the 
circumstances, however, we leave the par- 
ties to pay their own costs in this Court. 

ohide, J.—I concur. 

K-D * Appeal dismissed. 
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Dalip Singh, J. 

Thakar Dat t — Decree-holder—Appel- 
wot. 


V. 


Raw Singh and Janothet —udgmen 

debtor and Surety-Respoadents. 

nnORM S; A-No. 1306 of 1927, Decid( 
on 26th October 1927. 


#(a) Civil I\ C., S. 145— Security bond is a. 
contract and can be enforced as such—Contract 
Act, S. 56. 

A security bond in essence is no more .than a 
contract for the due performance of a certain 
thing and a party is entitled to have that con¬ 
tract enforced by the Courts unless there is- 
some reason why it should not be so enforced. 

[P 62 C 2] 

*(6) Civil P. C., 0. 21, It. 2 .—Adjustment 
by surety with decree-holder may be proved. 

The Civil Procedure Code is not exhaustive- 
aud an adjustment of decree by surety of judg¬ 
ment-debtor with decree-holder might be 
proved unless there is something to bar its- 
proof. . [P G3 C 1J 

Badri Das— for Appellant. 

D. C. Ralli— for Respondents. 


Judgment.—The facts of this appeal 
are as follows : — 

The decree-holder, Pandit Thakar Datt, 
got Ram Singh, judgment-debtor, arrested' 
in execution of a decree. Bhaget Mukand 
Lai stood surety for the appearance of the 
judgment-debtor on the 4th August 1926. 
It is not apparent on the record and 
neither counsel has been able to show 
me under what section the Court pur¬ 
ported to act in taking security from the 
judgment-debtor. Order 21, R. 40, Civil 
P. C. has been suggested by counsel for 
the decree-holder, but there is nothing, 
to show that the conditions necessary 
for the application of this section were pre¬ 
sent to the Court's mind or on the record' 
at the time when this order was passed. 

On the 4th August 1926, neither the 
surety nor the judgment-debtor put in 
an appearance and on the application of 
the decree-holder notice was issued to- 
the surety to show cause why the full 
decretal amount should not be realized: 
from him in accordance with the terms 
of his bond. On the 1st October 1926,. 
the surety appeared and put in objections- 
to the execution of the decree against 
him on the ground that the judgment- 
debtor was ill on the 4th August 1926,. 
and, therefore, was unable to attond • 
and secondly that the judgment-debtor's 
counsel was present and that was suffici¬ 
ent appearance within the meaning of the- 
bondon bohaU of the judgment-debtor. 
The 29th October 1926, was fixed for 
evidence of the parties on these issues- 
and cm the 29th October, the judgment¬ 
al b p l and all parties were present and' 
the Court ordered the arrest of the judg¬ 
ment-debtor Before, however, anything 
was done the judgment-debtor applied 
to be given time to make an application 
* n insolvency and on his furnishiag the- 
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to be release!. On the same date the 
case was adjourned to the 1st November 
.1926, because it was represented to the 
Court that the parties might arrive it 
ii compromise on the 1st November 
1926, the surety put in an application 
Stating that the decree-holder had com¬ 
promised the c ise or had agreed »o com¬ 
promise the case against the surety for 
Rs. 500 and that the sure v was willing 
to pay a cheque for Rs. 500 to the decree- 
holder in accordance with the arrange¬ 
ment made at the last hearing. The 
/cheque was accordingly tendered duly in 
Court. The Court then framed a preli¬ 
minary issue as to whether the question 
.of the pirties having entered into a com¬ 
promise could be gone into by him as the 
decree-holder denied the alleged compro¬ 
mise. The trial Court thereupon held 
that this alleged adjustment with the 
decree-holder could not be considered 
hy him at all and that the surety had 
given no proof of the alleged illness of 
the judgment-debtor and, therefore, it 
held that the surety was liable for the 
.decretal amount and directed that execu¬ 
tion should also be issued out against 
him. On appeal the learned Additional 
District Judge held that the question of 
the compromise could not he gone into 
by the Court at all and that at best it 
was inchoate contract and as such could 
not, therefore, be pleaded in bar of the 
.execution. He also held that the trial 
.Court should have given an opportunity 
to the surety to prove the fact of the 
illness of the judgment-debtor and that 
he would have been prepared to remand 
the case for this purpose. He, however, 
did not remand the case as he decided on 
the authority of Makanji Marji v. 
Bhukan Das Nagar Das (l), Tan Kin 
Shan v. U. Che Si (2) and Abdul 
Hussein v. D. J. Mistri fc Co. (3) that 
S. 145, was not mandatory and the Court 
could in its discretion either refuse to 
execute against the surety or that having 
taken action against the judgment-debtor 
the Court had no power also to proceed 
against the surety. 

Makanji Mavji v. Bhukan Das Nagar 
Das (1) and Abdul Hussein v. D J. Mistri 
fc Co. (•:) are authorities under S. 55 (4) 
Civil P. C. and have no application to 

(1) A I. R. 1924 Bom. 423=43 Bora. 500. 

( 2 ) A. I. R. 1925 Ring. 135=2 R ing. 567. 

(3) A. 1. R. 192-2 Bora. 3iO=lG Bom. 702. 
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the present case. In Tan Kin Shan y 
U. Che Si (2) the surety produced the 
judgment-debtor two days after the due 
date and there were other factors also in 
the cise ; it was held by the Court to be 
substantial compliance with the terms 
of the bond In this cas , however, the 
judgment-debtor was not produced till 
nearly 2i months after the due date and 
there is no explanation at present of the 
cause of this long delay. Therefore, it 
seems to me that none of the rulings 
relied on by the learned Additional Dis¬ 
trict udge applies to this case at all and 
I hold that the learned Additional Dis¬ 
trict Judge was in error in discharging 
the surety from the liability incurred on 
the security bond. A security bond in 
essence is no more than a contract for 
the due perform mce of a certain thing 
and a party is entitled to have that con¬ 
tract enforced by the Courts unless there 
is some reason why it should not be so 
enforced. 

It has been further contended by coun¬ 
sel for the decree-holder that as the bond 
provides for the surety being liable, if 
the judgment-debtor fails to appear and 
this term is quite unconditional there¬ 
fore, there can be no point in going into 
the question of the judgment-debtor’s 
illness. He has cited Ramesicar Das v. 
Sri Lai (4) in support of this contention. 
In that case, however, it was held that 
the possible absence of the judgment- 
debtor by reason of his conviction in a 
criminal case was present to the mind of 
the surety, who had full knowledge of 
all the facts and circumstances of the 
case There is nothing to show that the 
present surety had in mind the possible 
serious illness of the judgment-debtor. 
I, therefore, consider that evidence may 
be led on this point and it will be for the 
Court to decide whether in view of all 
the circumstances the parties may be 
considered to have bound themsolves 
unconditionally or whether a serious 
illness of the judgment-debtor, if proved, 
would execuso the surety. See S. 56, 
Contract Act. 

Counsel lor the surety has further 
argued that the factum of compromise 
can be proved by the surety. Counsel 
for the dtcree-hoider urges that O. 21, 
R. 2 bars, or is not apphcible to such an 
alleged adjustment. He further contends 
that as the s o-called adjustment was 

(ij A. I. R. 1922 All. 390=14 All. I'm. 


1928 


Azi.w v. Bahdur Khan (Jailal, J.) 


Lahore 63 


really an agreement to adjust, the Court 
could not take notice of such an alleged 
agreement to adjust even if it could take 
notice of an adjustment. It seems to me 
that the Civil Procedure Code is not 
exhaustive and an adjustment might be 
proved unless there was something to 
bar its proof. There is no reason why 
the ordinary rule of law should not apply 
and why a party should not he able to 
prove such an adjustment. Under 0. 23, 
R. 3, if the decree-holder had brought a 
suit instead of putting in an application 
to execute the decree against the surety 
and the surety had alleged that a com¬ 
promise had taken place, the surety could 
have proved such a compromise. It is 
at present impossible to decide whether 
the so-called compromise \va« an adjust¬ 
ment or an agreement to adjust or what 
difference that fact would make in the 
case. I, therefore, allow the surety to 
put in such proof as he likes as to the 
alleged compromise. The Court should 
before proceeding to take evidence record 
in detail what the statement of the surety 
as to the place and the time and the 
terms of the compromise is. After taking 
all the evidence both as to the illness 
of the judgment-debtor and as to the 
terms of the compromise, if any 
the Court will proceed to decide the ca-e 
1 leave it open to the Court to decide 
whether the agreement to adjust, as dis¬ 
tinct from adjustment, can or cannot be 
proved and I leave it open to the Court 
to decide whether, on the facts proved 

as to the illness of the judgment-deb or, 

thesurety s conduct is or is not excus- 

* , fcbe . *PP 0al a nd remand the 

case to the trial Cou^ f or disposal. As 

both sides have succeeded to s«me extent, 

thri e K D °^ er 48 t0 * 03tS - Whicb Will 
throughout this case abide the event. 

D,D ‘ Case remanded. 
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SHADI LhL. C. J., AND JAI LaL, J. 

-Apt •*"-***>* 

\ v * 

and* anot ^ er —Plaintiff 

na -Defendant— Respondents. 

ApVlSW 5 ,T 0f i 92 ?' 33rd 


Civil P. C., 0. *2, R . 2 —Twd successive mort¬ 
gages—Sale to prior mortgagee—Suit for re¬ 
demption by puisne mortgagee entitled to pre¬ 
empt decreed—His subsequent suit for pre-emp¬ 
tion is not barred — Pre-emption. 

A certain property was mortgaged successively 
to two persons and then sold to the prior mort¬ 
gagee ; the puisne mortg.-g e sued for redemp¬ 
tion of the prior mortgige «nd succeeded with 
out expressly reservn the right of pre-emption 
to which he was entitled. 

Held : that his subsequent suit for pre-emp- 
tiou was not birred : l3< PM. 1838 and lGt i\ 
W. R. 190G. Dist. [PG» G 1 ] 

Shambu Lai for 31. L. Puri —for Ap¬ 
pellants. 

Sain Das —for Respondents. 

Jai Lai, J. This is an appeal by 
Azina, Jalal and Gulab, the vendee-defen¬ 
dants, in a suit for pre-emption. 

A preliminary objection is taken on 
beh.If of tho respondents that Azim ap¬ 
pellant has died and that his legal repre¬ 
sentatives uot having been substituted 
in his place within the time fixed for the 
purpose, the appeal has abated. An affi¬ 
davit has, however, been filed by counsel 
for the appellants from which it appears 
that Jalal and Gulab, the two remainin'* 
appellants, are the sole heirs of Aziin 
We. therefore, hold that the right to ap¬ 
peal survives in favour of Jalal and Gulab 
and overrule the preliminary objection. 

On the merits the only ground taken 
before us is that the plaintiff had waived 
his right to sue for pre-emption, the 
other ground that tho suit was barred 

under 0. S B. 2. Civil P, C. having been 
expressly abandoned. 

It appears that the land in suit was 
originally mortgaged to the appellants for 
-tvs. 1,000 on the 25th February 1920 It 
was then mortgaged to tho plaintiff for 

foQOon? ?J rd Januar y 1921. R 9 . 
1,000 out of this were to he paid to the 

appellants in satisfaction of the mort¬ 
gage of the 2oth February 1920. Then 
it was sold to the appellants on 20th 
of April 1921. On 8th February 1922 

iontt^ iQ f tUt6d a Suit for ^emp- 

1920 in I ■ rn0rfcga °° ° f fcbe 26tb F ehru iry 

19J0, in Ins capacity as a puisne mort- 

brf January 1 1921 f Ind m ° ,t6age 1 d lted 

sent^mifc ? hereafter be ‘nstStutSTthe pre¬ 
sent suit for pre-emption 

lantV 8 tii°at te in d H ° n •*? * ,f of tbe appel- 
PlaStiff not h • redera P fcion suit the 

empt the -Is which 
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favour of the defendants before the date 
of that suit, is now estopped from pre¬ 
empting Hie sale, and reliance is placed in 
support of this contention on Daua 
Lehna Singh v. JaganXath (l) and Chan- 
dras v. Ilbar Khan (2). In both these 
cises the plaintiffs were mortgagees of 
the land sold and instituted suits against 
the vendees for recovery of the amount 
due to them as mortgagees. The liability 
of the defendants was based on the sales 
in their favour which were subsequently 
sought to he pre-empted. It was held by 
the Chief Court that the plaintiffs having 
sued to recover the mortgage debt from 
the vendees accepted the validity of the 
sales and were, therefore, estopped from 
denying it in the pre-emption suits. The 
facts in the present case are quite diffe¬ 
rent. In the previous suit for redemp¬ 
tion of the mortgage instituted by the 
plaintiff the liability of the defendants 
was based on the mortgage-deed in their 
favour on the 26th February 1920. They 
were not, either expressly or impliedly 
admitted to be the owners of the land, 
hut were sued merely as mortgagees. 
There is no provision of law which re¬ 
quires the plaintiff under the circums¬ 
tances mentioned above to reserve, in the 
plaint, any other rights that ho may pos¬ 
sess by virtue of separate transactions or 
causes of action. Holding that there has 
been no waiver of the plaintiff’s right to 
pre-empt the sale in question. We dis¬ 
miss this appeal with costs. 

R.D. Appeal dismissed. 

"(1) [188a] 188 P. R. 

(•.') [1000! 161 P. \Y. R. 100C. 
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Addison, J. 

Emperor —Petitioner. 

v. 

Muhammad Akbar —Accused—Respon¬ 
dent. 

Cri. Ref. No. 14G2 of 1927, Decided on 
18th November 1927, made by the S. J., 
Delhi. 

& Criminal 1'. C., Ss. 113 and 123(2) — 
Security not given immediately—Accused sent 
to jail — Security offered afterwards — Magis - 
Irate can accept. 

A man was ordered by a Magistrate of the 
first class under S. 118 to give security for his 
good behaviour under S. 110 for a period of three 
yeai s * He failed to furnish security then and 
there and he accordingly was ordered to be de- 


taiued in prison.ipending the orders of the Ses¬ 
sions Judge. A day or so later he offered secu¬ 
rity to the Magistrate who accepted it and he 
was released from jail. 

Held : that the Magistrate can accept secu¬ 
rity. A reasonable view of the matter should be 
tak'U as there is nothing in the Act, clearly in¬ 
dicating what should be done if security is 
offered to tlie Magistrate after he has referred 
the matter to the Sessions Judge and before the 
latter has heard the-refereuce. The purpose of 
the security sections is not that the persons pro¬ 
ceeded against should he sent to or kept in jail 
hut that should only be done when they are un- 
able to give security. 

Held : further that reference to the Sessions 
Judge automatically ends with the acceptance of 
security by the Magistrate. fp 65 C 1] 

Carden Noad —for Petitioner. 

Dishen Narain— for Respondent. 

Order—This is a case reported by 
the Sessions Judge of Delhi, one Muhanr 
mad Akbar was ordered by a Magistrate 
of the first class under S. 118, Criminal 
P. C., to give security for his good be¬ 
haviour under S. 110, Criminal P. C„ for 
a period of three years. Muhammad 
Akbar failed to furnish security then and 
there and he accordingly was ordered to 
be detained in prison, pending the orders 
of the Sessions Judgr, in accordance with 
the provisions of S. 123 (2), Criminal P. 
C. A day or so later he offered security 
to the Magistrate who accepted it and he 
was released from jail. This came to the 
notice of the learned Sessions Judge when 
ho was hearing the reference. The 
learned Sessions Judge was of opinion 
that the Magistrate had no jurisdiction to 
accept the security after making the 
reference to him and he had accordingly 
forwarded the proceedings of the Magis¬ 
trate to this Court with the recommen¬ 
dation that the Magistrate's order accept¬ 
ing the security be quashed and Muham¬ 
mad Akbar bo ordered to bo re-arrested 
and detained in prison, pending the orders 
of the Sessions Judge on the reference. 

Sub-S. (1), S. 123, Criminal P. C., 
directs that in cases where security is 
demanded up to the limit of one year and 
security is not given the person ordered 
to give security shall be committed to 
prison until the security is given or the 
period fixed expires. Sub-S. (2) provides 
that where security for a period exceeding 
one year is demanded from a person, the 
Magistrate shall, if security is not liven, 
issue a warrant directing him to bo de¬ 
tained in prison, pending the orders of 
the Sessions Judge before whom the pro¬ 
ceedings shall be laid. Sub-S. (3) Jays 
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down that the Sessions Judge after exa¬ 
mining the proceedings may pass such 
orders as he thinks fit. Finally, sub-S. 
(4) is to the effect that if security is 
tendered to the officer in charge of the 
jail he shall forthwith refer the matter to 
the Court or Magistrate who made the 
order and shall await -the orders of such 
Court or Magistrate. 

The argument of the learned Govern¬ 
ment Advocate was that it follows from 
the fact that sub*S. (4) comes after both 
sub-Ss. (l) and (2) that it is left to the 
Magistrate who made the order to deal 
with the security offered in both cases 
when such security is tendered to the 
officer in charge of the jail. What corres¬ 
ponded to sub-S. (4) in the old Code of 
1882 came at the end of what is now sub- 
S. (1). According to him the change 
effected in the later Code was a clear in¬ 
dication that it was intended that the 
Magistrate should still take security even 
though the matter had been referred to 
the Sessions Judge if such security was 
offered before the Sessions Judge dealt 
with the case. The matter is not free 
from difficulty and it must be said that 
there is nothing in -the Act clearly indi¬ 
cating what should be done if security is 
offered to the Magistrate after he has re- 
ferred the matter to the Sessions Judge 
and before the latter has heard the refer¬ 
ence. It must be a common occurrence 
that sureties are only available a day or 
two later. In my judgment, therefore, a 
reasonable view of the matter should be 
taken. The purpose of the security sec¬ 
tions is not that the persons proceeded 
against should be sent to or kept in jail 
but that that should only be done when 
they are unable to give security. Ido 
not think that it was intended that per¬ 
sons should remain in jail possibly for 
months while the Sessions Judge owing 
to pressure of work was unable to deal 

™ itt!* C , ases - Ifc must havo been 
meant that they could offer security to 

. 0 ,,J p a|1 !f rit J 0 . wheQ they were able to 
procure it and in this way get out of jaiL. 

rhatjrapi, 0 that the reference to the 

au£m n r JU n Se ’ lf n ° fc disposed of, would 
automat.caHy come to an end when secu- 

th 7 m 18 . In my i ud 8 me nt this is 

tne most responsible and convenient view 
co take, seeing that there ig QQ . fio 

Imatter° n At f j!' 6 Co(]e dealing with this 

'the richer the Sa T time ifc foll0W9 fc bat 
ight of appeal given under S 406 

1998 L'9 & 10 


Criminal P. C., to the person from whom 
security is demanded is revived once he 
has given security and in the present case 
if an appeal is preferred the fact that 
Muhammad Akbar has been engaged in 
these proceedings should be taken into 
account by the Court or Magistrate hear¬ 
ing the appeal if one is preferred. 

For the reasons given I decline to set 
aside the proceedings of the Magistrate 
accepting security aud hold that the refer¬ 
ence to the Sessions Judge automatically 
ended when Muhammad Akbar gave secu¬ 
rity to the Magistrate a day or two after 
he was ordered so to do,' and at the same 
time that the right of appeal which was 
in abeyance by reason of the relerence 
revived when he gave security. 

N.D. Order accordingly. 


A. I. R. 1928 Lahore 65 

Broadway and Addison, JJ. 

In the matter of Mehta Krishan 
Chandra, Pleader. 

Civ. Misc. No. 223 of 1927, Decided on 
22nd April 1927, on reference by Dist. J 
Multan, on 19th February 1927. 

< Legal Practitioners Aet (18 of 1879), S. 13 (a) — 
Pleader drafting complaint for compla nayxt in 
one case and acting for accused in a di fforent 
case instituted by same complainant — No of¬ 
fence \s committed. J 

4 P^der was consu lted by the complainant 
and ho drafted a complaint on his behalf rela¬ 
ting to incidents that occurred on aoertain date. 
l.ater on m a case instituted by the same com¬ 
plainant m connexion with a incident of a 
diuerent date against the same .accused, the 
pleader not being engaged by the complaiuant 
appeared and defended the persons charged. 

q iq . * commit any breach of 

S. 13 . 2 P. It. 190*, Dist . [p 66 q 

Moti Sagar and Mchr Chand Mahajan 
—for Respondent. 

Order 

Broadway, J.—Lala Krishan Chand, 
a pleader, practising in Multan, has been 
reported to this Court by the learned 
District Judgs for having committed an 
offence under the Legal Practitioners Act. 
?,nL Sa Q ,« h /W 8 SuHfcyofan offenm 

lflnf 1R7Q 13 - Hi Petitioners Act 
18 of 1879 in, that having been engagod 

by the complainant in certain criminal 

proceedings he subsequently appeared for 

° i hQ porson9 ac <>used at a later 

DbSt;?! th t° S A P u° ce , eding8 - The lo amed 
Distncu Judge has found that the com- 



6G Lahore 


Emperor v. Walli Mohammad 192« 


plaiut which led him to make an en¬ 
quiry into the conduct of this pleader 
was clearly the outcome of personal spite 
and party feeling. He also appears to 
have found that the main story told by 
the complainant was false. Nevertheless, 
on general grounds he appears to have 
thought that the pleader should bo cen¬ 
sured and has placed reliance on Alt 
Muhammad v. Sham Lai (1). In my 
judgment the facts of that case are quite 
different from those of the present one. 
Here all that the complainant has been 
able to establish is that he had asked the 
pleader to draft a certain complaint re¬ 
lating to incidents that occurred on 4th 
September 1925. The complaint itself is 
cast in very general terms, the names of 
the parties are not given in it, nor even 
the date of the occurrence. The proceed¬ 
ings that took place later related to an 
'incident that was alleged to have occurred 
on 20th November 1925, so that the 
complaint drafted by the pleader had 
clearly nothing whatever to do with the 
proceedings in which he later appeared. 
The learned District Judge thinks that 
the complainant must, in the course of 
consultation have disclosed certain 
matters relating to title to the pleader. 
It is not easy to understand what these 
matters could have been. In any event 
in my judgment no breach of S. 13 (a), 
Legal Practitioncas Act has been com¬ 
mitted by the pleader. All that appears 
to have happened is that he was con¬ 
sulted by the complainant, who later on 
did not think fit to engage him to 
prosecute the case instituted by him in 
connexion with a totally different inci¬ 
dent. In these circumstances had the 
pleader appeared and defended the persons 
charged throughout the case he would 
not, in my judgment, have committed 
any breach of the Legal Practitioners Act 
and no further action is necessary. 

Addison, J. —I agree. 

N.D. Refere nce d ismissed. 

(1) [1904] 2 P. R. 1901. 
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Fforde and Agh.y Haidar, JJ. 

Emperor — Appellant. 

v. 

Walli Mohammad —Accused Respon¬ 
dent. 

Cri. A. No. 257 of 1927, Decided on 
10th November 1927, from the order of 
Sess. J., Hissar, D,'- 4th January 1926. 


$ Criminal P. C., S. 190 (l) (<j) (6)—A r on- 
cognizable ofence—Magistrate taking cogni- 
zancc without jurisdiction — Proceedings are 
validated if he acts in good faith . 

The law requiro* that the Magistrate, who 
takes cognizance of a non-cognizable offence 
under S. 190, Sub-S. (1).C1. (a) or Cl. (b) without 
having jurisdiction, should only act in good 
faith, though erroneously, to make his proceed¬ 
ings v.ilid: .1. I. II. 1926 Mad 865, ( F.B .)• 
A.I.H. 19*24 Cal. 014, Foil .; 32 Mad. 3; A. I , R. 
1925 Mad. 072: 1 P. L. T. 73; 11 A. L. J . 331; 
26 Bom. 150, Dist. [P 68 C lj 

C. II. Carden Noad — for Appellaut. 

.S. R. haul —for Respondent. 

Order.— This is an appeal by the Local 
Government against an order of the learn¬ 
ed Sessions Judge of Hissar Division 
acquitting the respondent, Walli Mu¬ 
hammad, who was cDnvicted of an offenco 
under S. 161, I. P. C., and sentenced to 
one years’s rigorous imprisonment by the 
District Magistrate, Gurgaon. The learned 
Sessions Judge has disposed of the appeal, 
whicli had been preferred by the respon¬ 
dent, Walli Muhammad, on a purely legal 
ground and Iras ordered his acquittal. 

Walli Muhammad, the respondent, was 
a foot-constable in the Gurgaon District. 
It is alleged on behalf of the prosecution 
that he received a currency note of 
Rs. 100 from one Sohan Lai as illegal 
gratification. The Deputy Superinten¬ 
dent of Police made a report to the 
Superintendent of Police about Wali 
Muhammad’s misconduct as a police officer 
and the Superintendent of Police on the 
12th December 1924, submitted the follow¬ 
ing note to the District Magistrate; 

1 send these papers to you for information. 
Foot constable Wali Muhammad is accused of 
taking Rs. 100 from one Sohan Lai of police 
station Puhana who was suspected of compli¬ 
city in the Jainarain murder case. Tho offence 
against Wali Muhammad is clear. I, therefore, 
suggest that a judicial enquiry should be hold 
against him under S. 161/1G5, I. P. 0. The 
note of Rs. 100 is attached with those pipers in 
an envelope bearing ou both ends of one 6ide 
my iuitials. # , 

On receipt of this note tho District 
Magistrate passed an order in Urdu which 

may be translated as follows: 

The case may be entered in the register. 
Witnesses aud ’the accused may be called by 
means of summons for the 14th January 192o, 
dated the 13th December 1924. 

O n appeal to the learned Sessions 
Ju lgo, the counsel for Walli Mohammad 
raised' the objection that as a result of 
communication addressed by the Suporm 
tendont of Police to the District Magis¬ 
trate, the latter could only punish i wain 
Mohammad departmental but could not 
take any action against him under tne 
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general penal laws. This contention 
found favour with the learned Sessions 
Judge who put a certain construction 
upon S. 190, Criminal P. C., quashed the 
conviction and sentence and acquitted the 
appellant without going into the merits 
of the case. 

The sole question, therefore, in appeal 
is whether the view taken by the learned 
Sessions Judge is correct or not. It may 
be observed here that before the Criminal 
Procedure Amendment Act, 1923, the 
language of Cl. (b), S. 190 (l) was upon 
a police report of such facts”. By the 
Criminal Procedure Amendment Act 1923, 
an organic change was introduced in 
S. 190, Criminal P. C., and Cl. (b), S. 190 
{1) now runs thus: 

Upon a report in writing of such facts made 
hr any police officer. 


This had a very important bearing upor 
the matter under-considerat ion. AsS. 161 
I. P. C., refers to a non-cognizable offence 
the argument on behalf of the respondent 
is to the effect that a police officer could 
only make a report of a cognizable 
offence and that he was not empowered 
under the law to make a report in a non- 
cognizable case. In other words, the 
word report as used in the amended 
clause of S. 190, should be interpreted as 
meaning police report” in spite of the 
change in the phraseology introduced by 
the amendment and that the words “police 
report” should be construed as moaning 
technically the report on a cognizable 
offence. The learned Government Advo¬ 
cate, on the other hand, argued that this 
interpretation was no longer possible, 
having regard to the alteration in Cl. (b) 
the word report” not being limited or 
restricted as meaning “police report”, 
as the words occur in the various sections 
of Ch. 14, e. g., S. 173. 

'ofSl h . aS b - 6n C0nsi ^ era ble divergence 
of judicial opinion on the subject an'd 

theirs™! ? lade durin S the course of 

is a g r a fc ? a number of cases. It 

• wa^ arS fc ’u at h althou g h fc he appeal 

10th XT 8 ** In® 7fch and a fi ain °n the 

■ met N A°; 6mber 1927 * the learDed Govern- 

*Sn nfM 70 ?? t0 did nofc ^vite the atten¬ 
tion of the Court to the Pull Bench deoi- 

in K blic ProscZor v. 
Sen^fche^^ (1 - ) ’ a9 this would have 

Ifc was onlv d o 18CUS3,0n V6 y y considerably, 
attention of the p 0re accld ® nt that the 
•important • ° Ul J was drawa to this 

lVrrTn3ini^ a fcer the argn,nf>nfq 

■ 1926 Mad - Mad. 5*6 


had been over. The learned Government 
Advocate referred to DU an Singh v. 
Emperor (2). That case does not seem 
to have any direct bearing upon the 
matter in controversy and need not be 
discussed. The case reported in Mehr 
Chiragh Din v. Emperor (3) though it 
does not meet tiie real point in con¬ 
troversy, yet has some bearing upon the 
question before us. In this case, at the 
instance of the Superintendent of Police., 
the Sub-Inspector tiled a document which 
purported to be a complaint, though it 
was not addressed to any particular officer, 
and the Sub-Inspector was not examined 
under the provisions of S. 200, Criminal 
P. C. It was held that this defect of 
the Sub-Inspector not having been ex¬ 
amined under the law, as it stood before 
the amendment, was cured by S. 537, Cri¬ 
minal P. C , seeing that the accused did 
not suffer any injury, and it was also 
held that the document filed by the Sub- 
Inspector was to all intents and purposes 
a complaint. 


j. ne case oi vnairab Chandra v. Em¬ 
peror (4), was also relied upon. The im¬ 
portance of that decision lies in the fact 
that, although it was given before the 
amendment of the year 1923, the learned 
Judges placed a liberal construction upon 
the language of S. 190 and held that a 

po ice-report ” in a non-cognizable case 
ls eithera complaint” under S. 4 (h) or - 
a police report” within S. 190 (l) (b) 

Criminal P. C, and the Magistrate has 
jurisdiction to take cognizance of an 
offenw disclosed by that report, although 
the offence may be a non-cognizable one. 

Then we come to the case reported in 
Bholanatk Das v. Emperor (5). This 
case was decided after the amendment nf 
the year 1923, and the learned Judges held 

Two more cases were cited by the 
learned Government Advocate during the 
cwurseof tW S u m e„t, namely 

W 860=17 L °-™=ITo^ 

098=23 O W.N. 484. ,LJ * 8J8 ~53I.C. 

(5) A. I. R. 1924 Oal. 614 
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Bawoo v. Emperor (6) and Lee v. Adhi- 
kary (7). The case reported in Chandri 
Bawoo v. Emperor (6) was decided after 
the amendment of the year 1923, but the 
circumstances of that case are pecaliar, 
seeing that the question decided in that 
case depended largely upon the scope and 
meaning of certain local Acts and cannot 
be considered as an expo=ition of the 
meaning of S. 190 (l) (b) which may be 
of general importance. The case in Lee 
v. Adhikary (7), does not seem to have 
any bearing upon the question under 
consideration 

Emperor v. Ghulam Hussain (8) is 
very important and instructive. It was 
a case decided after the amendment of the 
year 1923, and the learned Judges ob¬ 
served as follows: 

Now S. 190 of the Code is, and intended to be 
very wide. It empowers a Magistrate to take 
cognizance of an offence in almost every con¬ 
ceivable set of circumstances. 

The matter, however, seems to be de¬ 
finitely settled by the Full Bench decision 
reported in the Public Prosecutor v. 
Ralnavelu Chetty (l), which, as already 
stated, was not cited by the Government 
Advocate. I may observe that during the 
course of the argument I referred to the 
provisions of S. 529, Criminal P. C., and 
observed that, even when a Magistrate is 
not empowered by law to take cognizance 
of an offence under S. 190, Sub-S. (l), 
Cl. (a) or Cl. (b) on the ground that he 
was not competent to receive from the 
police the report of a non-cognizable 
offence, the defect could bo cured if ho 
acted in good faith and the proceedings 
shall not be set aside merely on the 
ground that he had not power under the 
law to entertain the report. I am glad 
to find that my view finds full support 
in the judgment of the Full Bench, which 
lays down, among other things, that the 
law requires that the Magistrate, who 
.takes cognizance of an offence under 
S. 190, Sub-S. (l), Cl. (a) or Cl. (b) with¬ 
out having jurisdiction, should only act 
in good faith, though erroneously, to 
make his proceedings valid. It further 
lays down that S. 190 (1) (b) authorizes 
certain Magistrates to take cognizance of 
any offence upon a report in writing of 
facts which constitute such offence made 
by any police officer, and S. 200 (aa) pro- 

(G) A. I. R- 1025 Bom. 131 =->9 Bom. 212. 

( .) Cl -10] 37 Cal. 49=5 I. C. 553=14 C.W.N. 

301. 

(8) A.I.R. 1925 Lab. 237. 


vides that, where a public servant, acting 
or purporting to act in the discharge of 
his official duties, makes a complaint of 
an offence, nothing shall require the 
Magistrate to examine him before taking 
cognizance of the offence. This Full 
Bench decision fully covers the question 
raised in the present appeal, and I follow 
the same, as well as the care reported in 
Bholantli Das v. Emperor (5). 

On behalf of the respondent a certain 
number of cases were cited, e. g., V. 0. 
Chidambaram Pillai v. Emperor (9), 
Perumal Naick v. Emperor A. I. 11. 1925 
Mad. 672; Iiam Lai v. Emperor (10) and 
Sarfcraz Khan v. Emperor (ll). 

V. O. Chidambaram Pillai v. Emperor 
(9), does not seem to have any direct 
bearing upon the present case as it merely 
lays down that, where a police officer 
files a complaint in a non-cognizable case 
or regarding an offence of *which it is not 
his duty to report, such complaint is a 
complaint within S. 4 (b), Criminal P. C., 
and is not a police report. The case 
reported in Perumal Naick v. Emperor 
A. I. B. 1925 Mad. 672 consists of a very 
short judgment in which there is no dis¬ 
cussion of any principles of law or 
reference to any reported case. Ram Lai 
v. Emperor ( 10) was a case under the 
old law and cannot be invoked in aid as 
an authority, having regard to the altera¬ 
tion in the section introduced by the 
Legislature in 1923. Sarfcraz Khan v. 
Emperor { 11) is a case which really 
supports the contention of the Crown. In 
that case Knox, J., held that reports of in¬ 
vestigations made by the police into non- 
cognizable offences under orders of a 
Magistrate passed under S. 155 (2) fell 
under S. 173, and that Magistrates could 
take cognizance of the cases upon receiv¬ 
ing such a police report. 

I may note that the Full Bench case 
reported in King-Emperor v. Sada (12), 
has also been discussed before us. That 
case lays down that, where a police 
officer of his own motion makes a report 
in a non-cognizable case, it is not a police 
report as there is no provision in the 
Criminal Procedure Code which empowers 
a police officer to make suc h a report . 

~nrrri-091 32 Mad. 3=1 I. C. *2-5 M.L T. 1. 

(10) [1919] 1 Pat. L.T. 73=55 I C. 285=21 Cr- 

(11) [Hil3] 6 U A.L.J. 331=19 I. C. 314=14 Cr. 

(12) [1902] 26 Bom. 150=3 ^Bom. L. R. oeo* 
(F.B.). 
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Having regard to the change introduced 
in S. 190, Criminal P. C„ this case loses 
all its importance as an authority. 

Thus we see that the weight of autho¬ 
rity after the amendment of the law, is 
entirely in favour of the Crown. This 
being so, the order of the learned Sessions 
Judge cannot be maintained. I would 
accordingly allow the appeal, set aside 
the order of the learned Sessions Judge 
and, as the case had been disposed of on a 
purely technical ground and the evidence 
had not been gone into, I would remand 
the case for decision on the merits. 

R.D. Appeal allowed. 

A. I. R. 1928 Lahore 69 


Taking the case of Dhara Singh first, a 
reference to the record shows that the 
police sent up only Bhag Singh and Bal- 
want Singh in the first instance and it 
appears that Dhara Singh was made an 
accused under orders of the Court after 
the case commenced. It is true that 
Karam Singh, the injured person, impli¬ 
cates Dhara -Singh attributing to him, 
however, a very minor part. He says that 
while he was riding home from Chunian 
he met Dhara Singh walking along the 
road and on his enquiry was told that 
he was going to Chunian and that this 
Dhara Singh caught the reins of his 
mare and immediately afterwards the 
other two appellants came from behind a 
ber tree and attacked him. The witnes- 


Broadway and Jai Lal, JJ. 

Bhag Singh and others— Accused—Ap¬ 
pellants. 

v. 

Empcror —Opposite Party. 

Cri. A. No. 987 of 1924, Decided on 
27th February 1925, from the order of 
the 1st Cl. Magistrate, Kusur. 

Criminal Trial—Evidence—Record of. 

Where, in an examination of medical witness, 
the Magistrate, instead of recording the state¬ 
ment describing the injuries on tho person in¬ 
jured recorded a brief statement to the effect 
that the witness had examined the injured per¬ 
son and that injuries found on his person and 
their nature were given in detail in a certain 
exhibit: 

Held : that it amounted to giving evidence 
by reference and was not justified. [P 69 C 2] 

M. Sleern —for Appellants. 

Judgment.-Bhag Singh and Dhara 
Singh, sons of Wadhawa Singh, and one 
Balwant Singh, have been found guilty of 
having caused'grievous hurt to one Karam 
Singh and under S. 325, I. P. C„ Bhag 
bingh and Balwant Singh have been sen¬ 
tenced to seven years rigorous imprison¬ 
ment and Dhara Singh to one year’s 
rigorous imprisonment. They have ap¬ 
pealed to this Court and on behalf of 
Karam Singh an application for enhance¬ 
ment of sentence has been filed. 

On behalf of the appellants it has been 
urged by Mr. Sleem that in the oase of 
Dhara Singh; a boy of 15 years of age, 
he charge did not specify that he was 
guilty under S. 325, I. p. C ., by the 
operation of S. 34 of the same Code. Fur* 
ther he has contended that the evidence 
1? *®oord, so far as it implicated him, 
y rate, was exceedingly weak. 


bes iui prosecution 
Singh named all- three appellants but, 
after a careful consideration of that evi¬ 
dence, we cannot ignore the circumstance 
that as a result of that investigation Dhara 
Singh was not sent up for trial. This 
raises in our mind so serious a doubt as 
to his complicity that we feel compelled 
to give him the benefit of thisduubt. So 
far as he is concerned, therefore, we set 
aside his conviction and direct his release. 

In the case of the two other appellants 
the position was somewhat different from 
the outset. They had been named as 
having taken a very active part in the 
assault. Karam Singh has sworn that 
both his arms and both his legs were 
brokon and that he spent three months 
in the hospital at Chunian and two 
months in the hospital at Lahore. Mr. 
Sleem has pointed out that the trying 
Magistrate has been grossly slack in re¬ 
cording tho evidence of tho Doctor, Cap¬ 
tain K. S. Bhatia. A reference to the 
record discloses that instead of recording 
the statement describing the injuries that 
Karam Singh had received, all that the 1 
trying Magistrate thought fit to record! 
was a brief statement to the effect that! 
Captain Bhatia had examined Karam' 
Singh and that the injuries found on his 
person and their nature were given in 
detail in Ex. PB. In order to ascertain 
those injuries it would be necessary to 
refer to Ex. PB.- In other words, this 
is giving evidence by reference which, in 

our opinion, is not justified. The atten- 

tion of the trying Magistrate is drawn to 
Lal Singh v. Emperor (l). The state- 
~nt as recorded, however, does bear m ih 
(1)'A. I. R. 1925 Lah. 19=5 Lah. 396, 
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Karam Singh’s allegation that he was for 
three months in the Chunian hospital as 


a result of the injuries received by him 
and that his condition was dangerous 
owing to the multiplicity of those inju¬ 
ries. We, therefore, fee! satisfied that 
the injuries caused to Karam Singh 
amounted to grievous hurt. 

We are also convinced that these in¬ 
juries were caused by the two appellants, 
Bhag Singh and Balwant Singh. It is 
true that the defence set up consists of 
the statements of two ssveepors to the 
effect that they were responsible for the 
grievous hurt,‘but we find ourselves in 
agreement with the view taken of this 
evidence by the Court below and regard 
it as worthless. 

It has next been urged that the punish¬ 
ment awarded is the maximum prescribed 
for the oll'enco. In our opinion it would 
bo difficult to find a more appropriate 
case for the awarding of the maximum 
sentence. 

Wo, therefore, dismiss the appeal of 
Bhag Singh and Balwant Singh. 

R D. Appeal dismissed. 
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Zafar Ali, J. 

Jaswant Rai Datta Chawdhry — De¬ 
cree-holder—Appellant. 

v. 

Mt. Lajwanti and others —Judgment- 
debtors—Respondents. 

Misc. A. No. 2799 of 1926, Decided on 
10th December 1927, from the order of 
Senior Sub-Judge, Gurdaspur, D/- 27th 
August 1926. 

# (a) Civil P. C.. 0. 21, It. 1G— Assignee of a 
part of decree can apply for its execution. 

The transferee of a part only of a decree is 
competent to apply for execution thereof: 15 P. 
H. 1917, Diss. from and 33 Mad. 60 and 17 Cal. 
841, Foil. [P71C2] 

(f>) Registration Act, S. 17— Assignment ^oj a 
decree is valid though it is not registered. 

An assignment of a decree does not require 
registration as it has been incorporated in a 
decree and the assignment of a decree though 
it is one for possession ©f immovable property 
is not equivalent to a transfer of property: 23 
Cal. 450; 35 All. 524 and 01 P. it. 1982, Foil. 

[P 71 C 1] 

Badri Das —for Appellant. 

Judgment.— This is a miscellaneous 
first appeal against an order refusing an 
application for execution by the alleged 
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assignee of a part of a decree. Nobody 
has appeared in this Court on behalf of 
the respondents who opposed the ap¬ 
plication successfully in tho Court below, 
and the appeal had been heard exparte. 
The facts are as below; 

A lady of the name of Lajwanti, join¬ 
ing with herself Jaswant Rai and others 
as co-plaintiffs, brought a suit for posses¬ 
sion of certain lands loft by her father. 
Jashwant Rai and the other plaintiffs 
were strangers to her but they had under¬ 
taken to finance the litigation and in 
consideration for that she had assigned 
two-fifths of the property in suit to them. 
The suit was dismissed by tho Chief 
Court, but tho plaintiffs appealed success¬ 
fully to tho Privy Council and obtained a 
decree on 2'Jth January 1924.* That de¬ 
cree was, however, amended by the Judi¬ 
cial Committee on 19th March 1925 t and 
according to that amendment tho suit 
was decreed in favour of Mt. Lajwanti 
alone to the exclusion of Jaswant Rai and 
other plaintiffs. Their Lordships pro¬ 
nounced judgment in favour of Mt. Laj¬ 
wanti, but with the addition that the 
judgment was to be 

without prejudice to the appellants other 
than Mt. Lajwanti to recover in respect of any 
conveyance or assignment made or of any con¬ 
tract to convey or assign such share of the 
property recovered under the judgment as may 
appertain to them in respect of such convey¬ 
ance, assignment or contract. 

Jaswant Rai then brought a suit for a 
declaration that he and certain other per¬ 
sons who wore impleaded as defendants 8 
to 16 were entitled to two-fifths of the 
property according to the award of 1922 
or in the alternative for a declaration and 
injunction that the other defendants in¬ 
cluding Mt. Lajwanti should not realize 
the produce of the two-fifths of the pro¬ 
perty which belonged to the plaintiff and 
defendants 8 to 16. Defendants 8 to 16 
were co-plaintiffs in the formor suit but 
the real defendants in the former suit 
were not made defendants in this case. 
Jaswant Rai and tho lady eventually 
came to terms which were reduced to 
writing and the compromise thus entered 
into was filed in Court and a decree fol¬ 
lowed embodying the terms of the com¬ 
promise. Jaswant Rai and tho lady then 
jointly made an application for execution 
of tho decree of His Majesty in Council, 
but soon after that the lady and Jaswant 

• [A. L R. 192TP. 0. 121—Ed ] 

t [A. I. R. 1925 P. C. 1G8—Ed.] 


Lahore 71 


1928 Jaswant Rai v. Mt. Lajwanti (Zafar Ali, J.) 


Rai fell out again and she refused to pro¬ 
ceed with her application for execution 
stating that she had been the victim of a 
fraud, and that there was no valid assign¬ 
ment of the decree to Jaswant Rai. 

The executing Court came to the fol¬ 
lowing conclusions: 

(Ij That the alleged fraud was not proved. 

(2) That as the compromise went beyond the 
scope of the suit, so much of the conseut decrte 
as was not within the ambit of the suit must be 
ignored. 

(3) That though according to the compromise, 
two-fifths of the decree were assigned, and 
Jaswant Rii was empowered to fcako possession 
of two-fifths of the property by taking out exe¬ 
cution jointly with Mt. Lajwanti, this was be¬ 
yond tbs scope of the suit aud could not bo 
given effect to. (Here it was observed by the 
Court below that the compromise was not regis¬ 
tered but it did not say that it was inadmissible 
in evidence for want of registration). 

(4) That as the assignee of a part of the de¬ 
cree Jaswant Kai bad no power to apply for 
execution. 


Conclusions Nos. (2) and (3) do not ap¬ 
pear to be sound. There*was no denying 
the fact that the lady made the assignment 
and as it was reduced to writing and em¬ 
bodied in a decree. It fulfilled the neces¬ 
sary conditions and fell within the pur¬ 
view of 0. 21, R. 16, Civil P. C. Fur¬ 
ther it is clear that it did not require 
registration because it had been incorpo¬ 
rated in a decree and also because the as- 
jsignment of a decree, though the decree 
should be for possession of immovable 
property, is not equivalent to a transfer 
of property. In Gous Mahomed v. Eha- 
Khan (1), a Division Bench of 
the Calcutta High Court held that S 17 
(b; Registration Act, 1877. does not 
apply to a kabala or deed of assignment 
ot a decree and an unregistered kabala of a 
decree dealing with immovable property 
of more than Rs. 100 in value is not ad- 
missuble is evidence under S. 49 of that 
Act. The same view was taken by a 
division Bench of the Allahabad High 
Court in Mumtaz Ahmad v. Sri Ram (2): 
see also Lashkari v. Johar (3). 

Number(4) was based on Mohkam Chand 

VST In that case Sir Donald 

gfe'‘ fc ° n \ C u hiff Judge of the Punjab 
Chief Court, held that the transferee of a 

L a l° a decree . has no power at al1 ^ 

p 01 n eXeCUt , l - 0n and fcbafc °- 21, R. 16, 
P - ap plies when the whole of a 

IWMJ 23 Cal 450.- 

J 815 85 A11< 624=21 L C - *62=11 A. L. 

f2JS 94P - R - 902. 

W U917] 15 P. B. 1917=39 I. C. 654. 


decree has been transferred. This view 
was opposed to that of the Madras and 
Calcutta High Courts as expressed in 
Vcnhataramaniah v. Yenlatachainulic (5) 
and Kishore Chand Bhalat v. GisLorne <fc 
Co. (0), which were brought to the notice 
of the learned Chief Judge, Sir Donald 
Johnstone, but were not followed. These 
Madras, Calcutta aud Panjab cases were 
cited before a Division Dench of the 
Allahabad High Court in Itam Sahai v. 
JUadan Lai Kanhaiya Lai (7) and Walsh, 
J., made the following observations at 
p. 348 (49 of A. I. i?.—Ed.) in respect 
thereof: 

I, therefore, take the view that it was wrong 
to say that this rule (R. 16) does not apply to 
an assignment by mortgage or to any transfer 
which has the effect of conferring upon the 
transferee or assignee a merely fractional in¬ 
terest in a decree and I am confirmed in this 
view by the fact, as I have already stated, that 
in Calcutta aud Madras this question has been 
settled for nearly 30 years. 1 refer to Kishore 
Chand Dhakat v. Gisborne & Co. (6) and Tch- 
kataramaniah v. Venkatachainulu (5). These 
cases, I think, rightly draw attention to the 
fact that there was no prohibition iu tho Code 
to which reference can bo made making such 
an application as this one which has no legal 
foundation, and in both cases the Judges were 
carefu 1 to point out that it was for tho execu¬ 
tion Court below to consider, with all the par¬ 
ties before it, the respective rights of each. 
1 bese are the two cases to which the Chief 
Justme of the Punjab referred in Mohkam 
^nandv.Ganga Ram (4) without suggesting, 
although ho was deciding against the applicant 
that there was any doubt as to the souudness of 
tne decisions. 

On this very point a Full Bench of the 
Madras High Court held as follows in 
Muthiah Chettiar v. Govinddoss Krishna- 
<toss (8). 


7 i ^-1 recognizes the vn 

dity of a transfer of a part of a decree and es 
cution'thereof by tho transferee. O. 21, R. 10 
no bar to the application of the section. Sui 
transferee is like a joint decreo-holder ai 
can, under O. 21, R. 15 , protect his righ 
either by executing the decree himself or I 

tranTfero 0 / mtcrvouin 8 the execution by li 

Thus there is an overwhelming weigl 
of authority against the view taken i 
Mohkam Chand v. Ganya Ram (4), an 
after a careful consideration of all th 
rulings I oomo to the conclusion that th 
transferee of a part of decreo is compe 
t ent to apply for execution thereof. ] 

'(6) [1910] 33 Mad. 80=11. C. 4H=G M. L ' 

(6) [1890] 17 Cal. 841. 

^ 1^26 All 346—All 
8 1921 599=44 Mad. 919‘(F.B 
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therefore, accept the appeal, set aside the 
order of the Court below and remand the 
case to be proceeded with in accordance 
with law. 

S I) . Case remanded. 

A. I. R. 1928 Lahore 72 

Fforde and Addison, JJ. 
d /uhaynmad Ismail —Petitioner. 

v. 

The Croun —Respondent. 

Cri. Rcvn. No. 917 of 1926, Decided on 
3rd March 1927 from the order of the 
Sess. J. Ilissar, D/• 12th May 1926. 

Criminal 1\C. % S. 107 — Complaint against 
Municipal Conimissloner alleging undue in¬ 
fluence by him on a sub-overseer stopping him 
to purchase bricks from certain person and 
compelling J.im to assent Jor purchasing bricks 
from accused—Sanction is not necessary. 

W here a complaint was filed against a person, 
a member of the Municipal Committee, alleging 
that he had, by reason of his position as Munici¬ 
pal Commissioner and member of the Public 
Works Sub-Committee, exercised undue inlluence 
upon a sub-overseer, a servant of the Committee, 
and had stepped that sub-overseer from pur¬ 
chasing bricks fron a certain person and com¬ 
pelled him to give his assent to the purchase of 
the accused’s bricks: 

lie d: that as the complaint did not allege 
that the accused obtained this advantage tc 
himself by acting or purporting to act in the 
discharge of his official duty as a Municipal 
Commissioner or a member of the Sub-Com¬ 
mittee, the case did not fall within the pro¬ 
visions of S. 197 and that therefore sanction was 
not required for his-prosecution. [P 73 C 1) 

Zafarullah Khan —for Petitioner. 
liam Lai and 11. C. Soyii —for Respdt. 

Referring Order 

Campbell, J.— The point which arises 
in this revision petition is one which, 

I think, should he decided by a Division 
Bench. The question CDncerns the in¬ 
terpretation of S. 197, Criminal P. C., 
which in its present form is dillerent 
from the previous section under which 
the Punjab rulings Dakshi liam v. Gan- 
pat liai (1), Nur Bakhsh v. Emperor (2) 
and Amir Singh v. Empress (3) were 
delivered. S. 197 prohibits a Court from 
taking cognizance of any offence which 
a person is alleged, in a complaint, to 
have committed while acting or purpor¬ 
ting to act in the discharge of his official 
duties. In the present instance a certain 
person Kanshi Ram filed a complaint 
against Muhammad Ismail, a member 
of J_he Municip al Committee, Sirsa, 

(1) [1890] 14 P. R. Cr. 1890. 

(2) [1902] 17 P. R. Cr. 1902. 

(3) [19(j 4] 29 P. R. Cr. 1901. 


alleging that lie had by reason of his 
position as Municipal Commissioner 
and mefnber of the Public Works Sub- 
Committee exercised undue influence 
»pon a sub-overseer, a servant of the 
Committee, and had compelled him to 
give him. the accused, a contract for 
bricks .to be supplied to the Municipal 
Committee. The Magistrate to whom 
this complaint was presented did not 
record the statement of the complainant 
but issued process to the accused under 
S. 1G'-', I. P. C., and S. 48, Punjab Munici¬ 
pal Act. Subsequently the Magistrate 
framed a charge against the accused under 
these sections. Objection to the want of 
sanction under S. 197 was taken as soon 
as the accused came into Court. Later 
on, after the charge had been framed, 
the objection was repeated in a petition 
to the Sessions Judge who in repelling 
it treated the matter as if the solution 
lay in the contents of the charge. It 
seems to me, however, that the point is, 
what was alleged in the complaint, since 
S. 197 prohibits a Court not from fram¬ 
ing a charge hut from taking cognizance 
of an offence alleged. 

I nder the former section the offence 
excluded from cognizance was one of 
which a public servant was accused as a 

public servant ” and under that section 
it would seem that no complaint against 
a Municipal Commissioner under S. 168, 
I. P. C., could have been proceeded with 
unless the sanction of the Local Govern¬ 
ment had been obtained. It is argued 
that the same is the spirit of the new 
section, hut the actual words of that 
section now are: 

any offence alleged to have been committed by 
him while acting or purporting to act in the 
discharge of his official duties. 

It is desirable to have an authoritative 
interpretation of these words and I there¬ 
fore refer the case to a Division Bench. 

Judgment. —Thoonly question in this 
revision is whether the complaint alleges 
that the petitioner has committed an 
offence while acting or purporting to act 
in the discharge of his official duty as a 
member of the Municipal Committee and 
of a Building Sub-Committee. This is a 
pure question of fact. According to the 
complaint itself the petitioner is alleged, 
by exercising undue influence on a sub¬ 
overseer, to have stopped that sub-over¬ 
seer from purchasing bricks from a cer¬ 
tain Din Mohammad, and to have com* 
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polled him to give his assent to the 
purchase of the petitioner’s bricks. The 
complaint does not allege that the peti¬ 
tioner obtained this advantage to himself 
by acting or purporting to act in the 
-discharge of his official duty as a Munici¬ 
pal Commissioner or a member of the 
Sub-Committee. In fact the suggestion 
in the complaint is that taking advantage 
of the fact that he was a member of the 
Municipal Committee and of the Sub- 
Committee, he went outside his oflicial 
duty altogether to obtain this contract 
himself. We are of opinion that on the 
particular facts of this case it does not 
fall within the provisions of S. 197, 
Criminal P. C., and that, therefore, sanc¬ 
tion is not required for a prosecution. 
Had it been alleged that the petitioner 
in obtaining this contract held himself 
out to be acting as a member of the Sub- 
Committee or of the Municipal Com¬ 
mittee, then the question would arise 
whether or not sanction to prosecute 
would be necessary. Upon the facts of 
this case in our judgment no sanction is 
Required and the petition must accor¬ 
dingly be rejected, and the orders for stay 
discharged. 

R,D * Petition rejected. 

*A. I R 1928 Lahore 73 

Fforde and Zafar Ali, JJ. 

Lal Chand and oHnrrs-Defendants— 
Appellants. 

v. 

Thakar Dai -Plaintiff-Respondent 

3 in 9 of 1925 ' Decided on 

20th October 1927 from the decree of 
the Senior Sub-Judge, Amritsar, D/- 15 th 
October 192o. 

~~Appeal against prelim - 

asL t ° nly , afUr final decree has been 
passed t s incompetent . 

& £ n 4” ®'86 “cT 

(F - B ') and I. n. 1926 Lali. 534, Dift 

s _undar Das—tor Appellants. ^ 74 C 2] 
Jat G °P al Sethi —for Respondent. 

suU t°o r ? e ’r J '~S his was a mortgagee’s 

hv !? V^ 6 ° apitaI and Merest 

I tam mort 8*S<* by sale of 

SiveTto^h r° P r r J y - Anient was 
en f 0l the plaintiff on 15th October 
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1925, and a preliminary decree made on 
the same date. On 24th November 1925 
the final decree was made and on 5th 
December 1925, the present appeal was 
brought against the judgment and decree 
of 15th October 1925. but no appeal - was 
brought against the final decree of 24th 
November 1925. 

Mr. Jai Gopal Sethi for the plaintiff 
respondent has raised .the preliminary 
objection that the appeal is not com¬ 
petent, as there is no appeal against the 
final decree and the period of limitation 
has long passed .for the presentation 
of such an appeal. Mr. Sethi has 
referred to Ganga Ram. v. Sundar Lal 
(1), in which Broadway J., following 
Mackenzie v. Narsing Sahai (2), Kuria 
Mai v. Bishambar Das, (3), and Khiroda- 
mo;ii Dasi'V. Adhar Chandra Ghose (4), 
held that, where a final decree had been 
passed, an appeal against the preliminary 
decree only was incompetent. 

Mr. Sethi cited another decision of the 
Calcutta High Court in Kulada Prosad 
v. Ramananda (5), which as is the case 
here, was an appeal by the defendant in 
a mortgage suit. In that case a prelira- 

* n a 'n decree ’ was ™ade on 15th January 
1920, and the appeal lodged in the High 
Court on 21st April 1920. In the inter¬ 
val, namely, on 16th March, 1920, the 
final decree had been made. The appeal 
to the High Court, however, was directed 
only against the preliminary decree and 
not against the final decree. On an ob¬ 
jection being taken that tho appeal in 
those circumstances was incompetent, 
tho Court held the objection was ‘ rnain- 
festly well founded on principle ” for the 
leason that if the preliminary decreo 
were to be reversed against the appellant 
the final decree would still remain un¬ 
affected, as no attempt had been made to 
challenge its propriety. The Court 
distinguished the case of Aldul Jalil y 
Amar Chand Paul (6), [erroneously, re-' 

7^ red th ° re port as Khirodamoyi 
Unij ar ldra Ghose (4) ' ] where 

u Ju eCre0 '! as made af ter the ap¬ 
peal had beon preferred against the prelim- 

inaiy de cree. In those circumstances 

W A. I. R 1921 Lah. 265 . : 

S fS 36 Cal - 702=1 X - c - 413=10 c. L. 

(3) [1910] 32 All. 225=5 I. C. 276=7 A. L. J. 

m PW 8 °* L - J - 821 =211. C 516 

6 U913?i8 9 C 1 T Ca V ooo =48 Cal - 1086 '- 
Ml UJ13J 18 C. L. J. 223= 1 I, Q. 6lo 
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it was held that the final decrea must he 
deemed to have been made on the assump¬ 
tion that if the preliminary decree should 
be modified or set aside in the appeal, 
the final decree also would be sim ilarly 
modified or set aside. 

In Mackenzie v.Narsing Sahai (2), a 
decision by a Division Bench, it was held 
that, where in a partition suit a final 
decree had been made and an appeal pre¬ 
ferred against the preliminary decree 
only, it was not open to the appellant to 
challenge the correctness of tho prelim¬ 
inary decree without preferring an ap¬ 
peal against the final decree. 

Mr. Sundar Das for the appellants has 
relied upon Ramuvien v. Veer a ppud- 
ayan ,(7), in which it was held that 
it is competent to a party to prefer 
an appeal against the preliminary decree 
in a redemption suit though before tho 
appeal was presented the final decree had 
been passed. The Court followed the 
decision in Lakshmi v. Maru Devi (8), 
where it was held that tho right of a 
party to appeal against a preliminary 
decree was not affected by the subsequent 
passing of the final decree. 

Kanhaiya Lal v. Tirbani Sahai (9), 
is to the same effect. It was held that 
when an appeal had once been filed and 
was pending against the preliminary de¬ 
cree in a suit for partition, the passing 
of a final decree did not render tho appeal 
nugatory, the Court holding that the 
final decree depended upon tho prelim¬ 
inary decree, and if, as the result of an 
appeil, the latter was set aside, tho 
former must fall with it. 

To the same effect is tho decision of 
LeRossignol, J. in llamditta v. Maru 
and others: A. 1.11. 1926 Lah. 534, namely 
that it is not necessary to appeal against 
a final decree when the preliminary do- 
creo on which it is based has been set 
aside on appeal. In that case the final 
decree was made during tho pendency of 
the appeal from tho preliminary decree. 

In Chandulal Maganlal v. Motilal 
Ilarilal : A. I. 11. 1926 Bom. 43, a Divi¬ 
sion Bench held that : 

when an appeal is filed against a preliminary 
decree, but no stay of proceedings is asked for, 
and a final decree is passed in the lower Court, 
without r.nv appeal being file d therofroro th e 
" (7TTIyl7j 37 Mad. 456=22 M. L. J. 217—14 

I. C. 394=(1‘J12) M. W. N.-117. 

(8) [1911] 37 Mad. 29=12 I. C. GC1=21 M. 

L. J. 1063. 

(9) [1914] 30 All. 532=24 1. C. 827=12 A. L. 

J. 870 [F. B.). 


proper course for the appellant in such a case- 
is to put an appeal against the decree absolute, 
or in any event to inform the Court, when the' 
appeal agai>t tho preliminary decree conies on 
for hearing, that a decree absolute has been 
made. 


Macleod, C. J. dealt with the ques¬ 
tion as follows : 

The actual legal position, when an ‘appeal is 
filed against a preliminary decree, but no stay 
of proceedings is asked for, and a final decree 
is passed in the lower Court without any ap¬ 
peal being filed therefrom, is somewhat obs¬ 
cure. It seems to me.that the proper course 
for the appellant in such a case is to put an 
appeal on the file against the decree absolute, 
or in any event to inform the Court, when the 
appeal against the preliminary decree comes 
on for hearing, that a decree absolute has been 
unde. It nny not be that the appeal Court is 
debarred -from hearing the appeal from the 
preliminary decree merely on account of the 
Court below having pissed a final decree. But 
to avoid the difficulties which may arise when 
no application has been made for stay of pro¬ 
ceedings, it would certainly be desirable that, 
in any case where a preliminary decree is 
passed and a party appeals against that decree, 
when the Court below has passed a final decree 
he should file an appeal against that decree. 

A Full Bench of tho Patna High 
Court in Mt. Wahidunnissa v. Dip \ 
Xdrain Persliad (10), held that, where 
an appeal had been tiled against the 
preliminary decree and a final decree was 
made thereafter, despite the objection of 
the appellant that the final decree should 
not have been made until the appeal had 
been disposed of, the appeal against the 
preliminary decree was competent. 
Chamier, C. J. distinguished tho decisions- 
in Khirodamoyi J)asi v. Adhar Chandra 
Ghose (4), and Sadhu Charan Datta v. 
Ilara Nath Datta (11), on tho ground 
that in these latter cases the final decree 
had been passed before an appeal against 
the preliminary decree was filed. 

I have been referred to no authority 
in which tho Court has permitted an ap¬ 
peal against the preliminary decree filed 
after the final decree has been passed, 
following what appears to me to be the 
trend of judicial opinion, I am of opinion 
that tho present appeal, having been 
presented after both the preliminary ana 
final decrees were made, against the 
preliminary decree only, -is not compe¬ 
tent, and I would accordingly, accepting 
the respondent’s objection dismiss this 


appeal with costs. 

Zafar Ali, J— I agree. 

s.D._ A ppeal dismi ssed^ 

(10) [I916] TPat. L. J-. 400=210. W. N. 117” 
=35 I. C. 873=1 Pat. L. W. 13 (F. B.). 

(11) [1915] 20 C. W. N. 291=27 1. C. 185. 
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Tek Chand, J. 

Megh Eaj —Accused—Petitioner. 


Baz Khan —Complainant—Respondent- 
Misc. Criminal Case No. 13 of 1927, 
Decided on 7th March 1927, for quashing 
the proceedings and alternately to trans¬ 
fer the case from the Court of Mag , 2nd 
Cl., Chakwal. 

Criminal P. C., S. 528— Pleader oj accused 
communicating to him that Magistrate had told 
him that he would convict the accused —War¬ 
rant issed in summons case—Ca e teas trans¬ 
ferred. 


Whore one of the accused was informed by 
his pleader that the Magistrate had to d him 
that be would convict the persons accused un¬ 
less they compromised a certain civil suit 
with the complainant, 

Held : that this communication by tho 
pleader whether the message was in fact given 
by tho Magistrate or not coupled with the fact 
that a warrant was issued in a summons case 
in the first instance was sufficient to deprive 
the accused of all confidence in the impar¬ 
tiality of the Magistrate and that the case 
should be transferred. ' [P 7d C 1J 


G. C. Narang —for Petitioner. 
Order— Megh Raj and Beli Ram 
petitioners, obtained a decree for posses 
sion of certain land against Baz Khan 
respondent, on 3rd May 1926, from the 
Court of the Senior Subordinate Judge 
Jhelum. They took out execution of this 
decree, and, on 10th July 1926, the pro¬ 
cess server and the patwari reported that 
possession of the land decreed had been 
made over to the decree-holders. It was 
stated in the report that Ghulam Hussain 
servant of the decree-holders, was pres¬ 
ent at the time of delivery of possession 

. ° n 2 8th July 1928 Baz Khan, the 
judgment-debtor, instituted a complaint 

TndR r p 47, \ P ’ C - againsfc Me S h R »i 

and Beh Ra m , decree-holders, and Malak 

son of Ghulam Hussain, their servant, 
alleging that the accused persons had 
taken possession of certain land which 
had not been awarded to them by the 
decree of the Senior Subordinate Judge, 
ims complaint was dismissed by Malik 
Ahmad Khan, Naib Tahsildar, on 4th 
August 1926, under S. 203, Criminal 
tw'Ju J 6arned Magistrate remarking 
d : s P u e fce befc ™en the parties ap¬ 
peared to be of a civil nature. 

Med 1 i‘ h i U8U81192S - Baz Khan 

ar»«.? , a °° fcber complaint under S. 447 
ajainst Megh Raj, Beli Ram, decree- 


holders, and Malak. This complaint was 
originally instituted in the Court- of the 
Assistant Commissioner, Chakwal, and 
was transferred by him to the Tahsildar 
Magistrate at Chakwal, for disposal. In 
this complaint the same facts were al¬ 
leged as in the former complaint and it 
was specifically stated that (he previous 
complaint had been rejected by the Naib 
Tahsildar without proper enquiry. The 
Tahsildar, after recording the statement 
of the complainant and two of his wit¬ 
nesses issued a bailable warrant against 
the accused persons. The case proceeded 
before the Tahsildar for a number of 
hearings, when on 10th December 192& 
the accused tiled an application under 
S. 528, Criminal P. C., before the District 
Magistrate, 'Jhelum, for transfer of the 
case. This applicition was rejected the 
same day. 

On 6th January 1927, Megb Raj ac¬ 
cused presented an application to this 
Court through Dr. Narang praying (a) 
that as the prosecution was malicious 
and frivolous the proceedings he quashed; 
(b) or, in any event, the case may be 
transferred from the Court of the Tahsil¬ 
dar Magistrate to that of any other Court 
of competent jurisdiction. This applica¬ 
tion was admitted by Harrison, J., on 
14th January 1927, and has como up for 
final disposal before mo to-day. 

After hearing Dr. Narang at length I 
am of opinion that it will not be proper 
for me, sitting as a Court of revision to 
quash the proceedings at this stage. From 
the record it is clear that the case is 
nearly complete. Under tho circum¬ 
stances I think it is in the interests of 
justice that a Magistrate should form his 
own opinion on the facts that have been 

• , . on the record. I, therefore* 
reject the first prayer iu the application. 

But, I am of opinion, that sufficient 
grounds have been made out for tho trans¬ 
fer of the case from the Court of the 
Tahsildar. The complaint itself made 
reference to tho previous orders of the 

Naib Tahsildar Malik Ahmad Khan who 

had a week before dismissed tho com¬ 
plaint remarking that the mattor was 
ono for deoision by a civil Court. The 
oneneo charged was one under S. 447, 

. f - ? • ia which ordinarily a summons 
is to issue in the first instance. In spite 
of this the Tahsildar Magistrate issued a 
bailable warrant against all the aooused 
two of whom are, as disclosed from the 
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affidavit, respectable persons paying 
Rs. 1,000 as income-tax and are kursi 
nashins. I see no justification for the 
issue of a warrant in a case like this and 
especially in view of the fact that the 
Naib Tahsildar had dismissed the com¬ 
plaint on the same or similar facts a 
week before In addition to this there 
is an affidavit by Megh Raj, petitioner, to 
the effect that he was iuformed by B. 
'•anak Chand, pleader, that the Tahsildar 
Magistrate had told him that he would 
convict the persons accused unless they 
compromised the civil appeal against 
the decree for possession of land pissed 
by the Senior Subordinate Judge in their 
favour against Biz Khan, complainant. 
This allegation of Megh Rij is supported 
by an affidavit filed and duly sworn to by 
B. Naoik Chand, pleuler. No counter- 
affidavit has been put in by Baz Khan. 

It is unfortunate that the explanation 

of the Tahsildar Magistrate with regard 

to this matter was not called by the 

• 

learned Judge who admitted the petition. 
However, I do not think it necessary to 
make an enquiry into this point, nor to de¬ 
finitely hold whether the Tahsildar Magis¬ 
trate actually told B. Nanak Chand, 
pleader, what the latter alleges he told 
him. The affidavits disclose the fact that 
B. Nanak Chand did CDimnunicate to the 
petitioner that the Magistrate had given 
this warning to him. In view of this 
communication by B. Nanak Chand 
(whether the message was in fact given by 
the Tahsildar or not) I think there is a 
reasonable apprehension in the minds of 
the accused persons tint they will not 
have justice in the Court of this Magis¬ 
trate. This circumstance, coupled with 
the fact that a warrant was issued in a 
summons ^ase in the first instance, is 
sufficient to deprive the petitioners of all 
confidence in the impartiality of the 
Magistrate. Without therefore casting any 
aspersions on the Magistrate and follow¬ 
ing the judgment of the learned Chief 
Justice in Dhera Singh v. Ram Singh (I) 
I think that this case should be tried by 
another Magistrate. Dr. Narang has 
stated before me that he does not want to 
have a de novo trial of the case. 

For the aforesaid reasons I refuse to 
grant the prayer for quashing the pro¬ 
ceedings in the criminal case against the 
petitioners, but I withdraw the case from 
the Court of the Tahsildar Magistrate at 

(ij A. I. R. l’J21 Lull. 331. 


Chakwal and direct the District Magis¬ 
trate to make it over to another Magis¬ 
trate competent to try the same at the* 
headquarters of the district. Further 
hearing of the case will commence from 
the stage at which it was before the 
Tahsildar. 

R IX Case transferred. 
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Jai Lal, J. 

Sikan da )— Accused—A p pel lan t. 


Kmperoi —Opposite Party. 


Cri. A. No. 295 of 1927, Decided on 
22nd November 1927, from the order of 
the First Class Magistrate, Multan, D/- 
31st January 1927. 

£ Criminal P. C., S. 503 (3)—Summons for 
examination of witness in a Native State — 
Political Officer cannot return it unserved on 
the ground of icant of convenience . 

A Magistrate issued a commission for exami¬ 
nation of witnesses living in a Native State 
under S. 50 J to the Agent to the Governor- 
General. Ho returned the commission un¬ 
served, regretting his in ibility to comply with 
the request on the ground that there was no 
Resident Political Officer in State, who could 
execute the commission. 


Held : that the Criminal Procedure Code 
lowhore speaks of a Resident Political Officer 
n the territories of any Princo or Chief in 
India, but of a Political Officer representing tho 
British Indian Government in such territories 
irrespective of the actual placo of residence of 
he officer concerned and it is the duty of the 
latter either to proceed where tho witness is or 
:o su ninon such witness before him and to take 
lown his evidence, or to delegate bis functions 
:o any officer subordinate to him. Put neither 
the Criminal Procedure Code nor any other law 
•eaves it to the option of such officer to decline 
to execute the commission on the ground of 
inconvenience or some other similar reison. 
rhe provisions of sub-S. (3), S. 503 Criminal 
P. C. are mmdatory in this respect. [P 77 C -J 

Des Raj Saivhney —for tho Crown. 

Order. —Sikandar, appellant, having 
been convicted and sentenced to six years 
rigorous imprisonment under S. 3/9/75, 
I. P. C., appealed to this Court through 
the jail. His appeal was heard by 
Skemp, J., who by his order of 20th May 
1927, remanded the case to the Magis¬ 
trate directing him to record tho state¬ 
ments of the witnesses named by the 
appellant. Tho Magistrate was directed 
to send for the appellant and ask whether hQ 
wishes a commission to issue to the lolitical 


1928 


Sikandar v. Emperor (Jai Lai, J.) Lahore 77 


Agent or other officer at Bahawalpur to examine 
the appellant's witnesses or have them ex¬ 
amined under sub-S. (4), S. 503, in Bahawal- 
pur State. 

It appears that originally the witnes¬ 
ses, who are residents of the Bahawalpur 
State, were summoned by the Magistrate, 
hut in spite of the service of the sum¬ 
monses on them they did not appear and 
consequently the Magistrate proceeded to 
judgment, holding that he 
could not coerce the witnesses to appeir 
against their will and could not issue warrants 
against them in Bahawalpur State. 


After the order of remand had been 
received by the Magistrate he ascer¬ 
tained the names and addresses of the 
witnesses from the accused and issued a 
commission for their examination under 
S. 503, Criminal'P. C. to the Agent to 
the Governor-General, Punjab States, 
who is the officer representing the British 
Indian Government in the Bahawalpur 
State The Agent to the Governor-Gen¬ 
eral, however, has returned the commis¬ 
sion unserved with an intimation con¬ 
veyed to the District Magistrate of 
Multan in his letter No. 4-J5616/5-9/22 
dated 18th August 1927, regretting his 
inability to comply with the request with 
regard to the examination of the defence 
witnesses on the ground that there is no 
Resident Political Officer in Bahawalpur 
State, who can execute the commission. 
In this letter reference is made to a pre¬ 
vious letter of 18th September 1922, to 
the District Magistrate of Multan in 
which for the same reasons a similar 
commission was returned unexecuted by 
the Agent to the Governor-General, Pan- 
jab States. 

After a careful consideration of the 
grounds mentioned by the Agent to the 
Governor-General, Punjab States, for his 
inability to execute the commission I 
have arrived at the conclusion that such 
grounds cannot be supported by any pro- 
vision of law. 


Section 503 (l), Crinr'nal P. C., confer 
the power inter alia on a District Magis 
trate, on being satisfied that such i 
course is necessary for the ends of justic 

S !. 68 "\ a commission to a Distric 
Magistrate of the 1st class, within th. 
coal limits of whose jurisdiction thi 
witness resides, to take evidence o 
such witness. 

Section 503 (2) authorizes the-issue o 

the Sly 8 ? 01 * fc ° the officer represents 
be British Indian Government in " 


territories of any Prince or Chief in India 
when the witness resides in such territory. 

Section 503 (3) provides that such offi¬ 
cer shall proceed to the place where the 
witness is or shall summon the witness- 
before him and shall take down his evi¬ 
dence in the same manner as in the trial 
of warrant cases under the Criminal Pro¬ 
cedure Code. 

Sub-Section (4) of the section further 
authorizes the officer representing the 
British Indian Government to delegate 
his powers and duties under the cominis* 
sion to any officer subordinate to him 
whose powers are uot less than those of 
a Magistrate of the 1st class, in British 
India. 

It will thus be observed that the Cri¬ 
minal Procedure Code nowhere speaks of 
a Resident Political Officer in the terri¬ 
tories of any Prince or <Chief in India, 
but of a Political Officer representing the 
British Indian Government in such terri¬ 
tories irrespective of the actual place of 
residence of the officer concerned and also 
that once a commission has been issued 
by the District Magistrate or the other 
Courts mentioned in S. 503 to an officer 
representing the British Indian Govern¬ 
ment in such territory, it is the duty of 
the latter either to proceed where the 
witness is or to summon such witness 
before him and to take down his evidence, 
or to delegate his functions under the 
commission to any officer subordinate to 
him and competent to execute the com¬ 
mission and in that case such officer 
must proceed to the place where the 
witness is or summon the witness before 
him and take down his evidence. But 
neither the Criminal Procedure Cod^ nor 
any other law that I am aware of, 
leaves it to the option of such officer to 
decline to execute the commission on the 
ground of inconvenience or some other 
similar reason. The provisions of sub- 

j i • , i . P. C., are men- 

aatory in this respect. 

It is no doubt true, as remarked by 
the Secretary to the Agent to the Gover- 

«“ er , al “ hisletterot 18th August 
that the powers to execute the 
commission cannot be delegated to a 
Magistrate subordinate to a Darbar, but 
that does uot absolve the Agent from the 
duty of executing the commission or of 
procuring Us execution in accordance 


78 Lahore Prag Narain v. The Crown (Addison, J.) 


1928 


In the previous letter to which refer¬ 
ence has already been made the attention 
of the District Magistrate was invited to 
certain rules of this Court under which 
a letter or a precept of the nature of a 
summons may be sent to witnesses re¬ 
siding in the territories of the Princes or 
Chiefs in India through the officers re¬ 
presenting the British Indian Govern¬ 
ment. Presumably it is on account of 
this last suggestion that attention was 
invited to this previous letter. But, in 
this case, as I have already stated above 
the Magistrate did send summonses to 
the witnesses, all of whom were served 
hut did not appear and, therefore, the 
issue of a letter or precept of the nature 
of a summons through the Agent to the 
Governor-General, Punjab States, would 
have been of no use. In any case it is 
for the Magistrate to decide whether he 
would summon the witnesses in his Court 
to record their statements or whether he 
would issue a commission and if the 
Magistrate has decided upon the latter 
CDurso it is not within the discretion of 
the Agent to the Governor-General to 
decline to execute the commission on the 
ground that there exist other possible 
means for examining the witnesses. It 
is of course assumed that Magistrates do 
not and will not issue such commissions 
unnecessarily. In the present case the 
Magistrate in persuance of the grder of 
this Court decided to issue a commission 
to the Agent to the Governor-General, 
Punjab States, and I hold that that offi¬ 
cer was not entitled to refuse to execute 
the commission oa the grounds stated 
by him. 

I am under these circumstances con¬ 
strained to send the case back to the 
District Magistrate with direction to re¬ 
turn the commission to the Agent to the 
Governor-General, Punjab States, invit¬ 
ing his attention to the law on the sub¬ 
ject as explained in this order and re¬ 
questing him to execute the commission. 
When the witnesses have been examined, 
the Magistrate will comply with the 
order of remand dated 20th May 1927. 

N.D. Case remanded . 
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Addison and Skemp, J.J. 
Pray Narain —Petitioner. 


v. 

The Crown —Opposite Party. 

Cri. Revn. No. 1807 of 1926, Decided cn 
12th April 1927, from the order of the 
Sess. J., Delhi, D - 7th September 1926. * 

(а) Factories Act (12 of 1911), S. 2 (3) (a)— 
Word " factory " explained . 

By a factory is meant premises where any¬ 
thing is done towards the making or finishing 
of an article up to the stage when it is ready 
to be sold or is in a suitable condition to be put 
on the market. [P 79 C 1) 

(б) Factories Act, S. 2 (2)—“ Employed "— 
Persons merely employed for selliny manufac¬ 
tured articles are not “ employed 

Persons employed merely for selling the 
manufactured articles do not come within the 
definition of "employed," even though they 
happen to occupy a room at the factory for the 
sake of convenience. . [P 79 C 1] 

Kishen Dayal —for Petitioner. 

Mackay —for Respondent. 

Addison, J.—Prag Narain, occupier 
of the Prag Distilled Water Ice Factory, 
Delhi, was convicted by a Magistrate with 
1st class powers under S. 4L (j), Indian 
Factories Act, for failing to furnish notice 
of occupation as required by S. 33 of the 
Act. He was sentenced to pay a fine of 
Rs. 100. His appeal in the Sessions Court 
was dismissed, and he has now moved this 
Court to set aside his conviction and 


sentence. 

The facts are not in dispute. The Ad¬ 
ditional Inspector of Factories found on 
L 6th April 1925 that eighteen persons 
were being employed in the manufactur¬ 
ing department, while six persons, includ¬ 
ing the manager, were being employed in 
the sales department. If 20 persons are 
employed in a factory of this kind it be¬ 
comes a factory within the meaning of 
the Act, and it is the duty of the occupier 
under S. 33 to give notico to the Inspector. 
This was not done in the present case, as 
it was contended that only 18 persons 
were employed in the factory and that 
the six persons, who were in the sales 
(department, were.not employed in the 
factory. The only point to be decided is 
whether 20 persons were employed in the 

factory. . „ * \ * 

41 Factory ” is defined in S.' 2 (3) (a) of 

the Act as , ... .. 

nnv premises wherein, and within the pre¬ 
cincts of which, on any one day in the year not 
less than twenty persons are simultaneously 
employed and steam, water or other mechanical 
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power or chemical power is used in aid of any 
process for, or incidental to. making, altering, 
repairing, ornamenting, finishing or otherwise 
adapting for use, for transport or for sale any 
article or part of an article. 

The words used show that by a factory 
is meant premises where anything is done 
towards the making or finishing of an 
article up to the stage when it is ready to 
he sold or is in a suitable condition to be 
put on the market. 

Further, the word “employed " is de¬ 
fined in S. 2 (2) of the Act as follows : 

A person who works in a factory, whether for 
wages or uot, 

(a) in a manufacturing process or handi¬ 
craft, or 

(b) in cleaning any part of the factory used 
for any manufacturing process or hat.dicraft, or 

(c) in oleaning or oiling any part of the 
machinery, or 

(d) in any other kind of work whatsoever, in¬ 
cidental to, or connected with, the manufactur¬ 
ing process or handicraft, or connected with 
the article made or otherwise the subject of the 
manufacturing process or handicraft therein, 
shall be deemed to be employed therein. 

Clearly persons employed merely for 
selling the manufactured articles do not 
come within the above definition, for they 
have nothing to do with work incidental 
to, or connected with, the manufacturing 
process, unless it can be said that they 
aro engaged in some kind of work “ con¬ 
nected with the article made. ” It was 
argued on behalf of the Crown that the 
selling of the article was work connected 
with the article made. This contention 
in my judgment cannot be accepted. A 
factory means premises where articles are 
manufactured and a person who does any¬ 
thing directly or indirectly towards the 
making thereof up to the stage that they 
are ready to be delivered and put on the 
market is employed in the factory. A 
person, who sells the manufactured arti¬ 
cle, though he happens to occupy a room 
at the factory, cannot be s&id to be doing 
any kind of work incidental to or connec¬ 
ted with the manufacturing process or 

connected with the article made. ” That 

would put too wide a construction upon 
the last words which obviously mean 
conneoted with the article in the pro- 
. cess of being made. ” That is, any kind 
of work upon the article up to the stage 
where the article is packed and ready for 
delivery in the market is what is intended. 
10 judgment that is the only possible 
meaning the words can bear when the defi¬ 
nition of the term "factory” is considered. 
In England by ' factory ” i 3 intended 


a place where an article is produced while 
its supply to customers is an operation 
distinct from its manufacture, though 
both operations may be undertaken by the 
producer. This was held in Spacey v. 
Dowlais Gas & Coke Co. Ltd. (1). In the 
English Act (64 Vic. Cli. 22, 1901), “ fac¬ 
tory ” and ‘ employment and working for 
hire ” are defined in Ss. 149 and 152 res¬ 
pectively and there is little difference 
between the definitions in the English 
and Indian Acts. In the English Act, 
however, S. 149 (4) runs as follows : 

Where a place situate within the close, curti¬ 
lage, or precincts forming a factory is solely 
used for some purpose other than the manufac¬ 
turing process carried on in the factory, that 
place shall not bo deemed to form part of the 
factory, for the purposes of this Act. 

Tt follows that in England the room ia 
which salesmen sit would not form part 
of the factory. There is nothing corres¬ 
ponding to this sub-section in the Indian 
Act, but in my opinion the same result 
follows from the definition of the term 
" factory. ” In the present case it was 
more convenient for the occupier to have 
his-salesmen in a room in the same build¬ 
ing as the factory, hut it cannot be said 
that by having them there they are em¬ 
ployed in the factory. Thoy might bo in 
an office, a mile away. Could it be said 
in that case that they were employed in 
the factory? It was admitted by the 
learned counsel who appeared for the 
Crown that it could not. It follows that 
the mere fact that for convenience these 


salesmen occupy a room in the factory 
building does not make them persons em¬ 
ployed in the factory. They still remain 
persons engaged in the sale of the manu¬ 
factured article. On the date in question, 
therefore, only 18 persons were employed 
in the factory or perhaps 19, as the man¬ 
ager, who is in charge both of the factory 
and the sales department, might possibly 
be held to be omployed in the factory. 
Even in that case the number of persons 
employed in the factory was only 19, so 
that the provisions of the Act did not 
apply. There was, therefore, no offence 
committed by the occupier. 

I would accept the petition and setting 
aside the conviction and sentence, would 
acquit the petitioner. The fine, if paid 
will be refunded. 

Skemp, J. —I concur. 

R D - - Conviction set aside. 

d) U9M] 2 K. B. 679=75 L. J. K. B. 6 = 92 
L. T. 085=54 W. R. 138=22 T. L. R. 20. 
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Harrison, J. 

Lai Badshah — Complainant — Peti¬ 
tioner. 

v. 

Emperor— Opposite Party. 

Cri. Revn. Petn. No. 1160 of 1927, 
Decided on 21st October 1927, from the 
order of the Sess. J., Rawalpindi, D/- 8th 
November 1926. 

# (a ) Forest Act (7 of 1978), S. 41— Con - 
fiscation made in order to test the wrong in¬ 
terpretation of the words “ timber ” and 
“ forest produce " in S. 41 put by the High 
Court though vciahous was held necessary . 

A person though convicted for bre.ich of rule 
(4; made under S. 41, (c) Forest Act, by 
trial and lower appellate Courts, was acquitted 
in revision on tho wrong interpretation of 
the words “ timber ” and “ forest produce ” in 
S. 41. He was again prosecuted and acquitted 
for repetition of the same offence, but no 
appeal against acquittal was preferred. Again 
the same person’s timber was confiscated for the 
third time in order to test the prior decision of 
the High Court. [P 81 C 1] 

Held: that the confiscation though vexatious 
was necessary. 

# (6) Forest Act , S. 41 —Words “ timber ” and 
“ forest produce ” in S. 41 arc used i n widest 
sense. 

The words-* 4 timber ” and “ forest produce ” 
in S. 41 are used in the widest sense as given in 
the definitions to be found in S. 2 and not in 
thenirrowand restricted sense especially in¬ 
troduced to define and limit the powers des¬ 
cribed in Ch. 7, [P 61 C 1] 

Parkash Chand for D. .4. Cooper— for 
Petitioner. 

Bam Lai —for the Crown. 

Judgment. —One Lalbadshah is the 
owner of a private forest and is in the 
habit of importing his wood into Rawal¬ 
pindi city and has not provided himself 
with a pass of the nature contemplated 
in S. 41 (c), Indian Forest Act, and the 
rules made thereunder. He was pro¬ 
secuted for breach of R. (4), was con¬ 
victed by a Magistrate and his conviction 
was upheld on appeal by the District 
Magistrate of Rawalpindi. On an ap¬ 
plication for revision being presented I 
took tho view that the words “ timber ” 
and “ forest produce ” should be read as 
meaning the same thing both in S. 41 and 
S. 39 and that the restrictive delinition 
contained in S. 39 governed also S. 41. 
At the hearing of the application for 
revision the Crown was not represented 
as is too often the case where a point of 
any importance or difficulty is involved. 
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After this decision Lai Badshah proceeded 
to import more timber into Rawalpindi 
city without a pass, and in order, I am 
informed, to obtain a ruling of a Division 
Bench he was again prosecuted and ac¬ 
quitted. Unfortunately the period of 
limitation for the presentation of an ap¬ 
peal was allowed to elapse and naturally 
enough Lai Badshah continued to behave 
as before His timber was confiscated on 
a third occasion and he thereupon lodged 
a complaint under S. 6l, Indian Forest 
Act. This was dismissed under S. 203, 
Criminal P. C., and his application for a 
further enquiry was dismissed by the 
Sessions Judge of Rawalpindi. He now 
applies for revision of that order. 

Whatever view may bo taken of the 
meaning of the words “ timber ” and 
‘ forest produce” in S. 41, the first 
point to be decided is whether there has 
been vexatious and unnecessery action on 
the part of the forest officer, who con¬ 
fiscated the wood. Mr. Ram Lai points 
out that in order to test the previous 
decision given by me ex parte it was con¬ 
sidered advisable to get a fur her pro¬ 
nouncement and it was thought that this 
could only be done, short of actual 
legislation, by engineering another test 
case and, if possible, an appeal from an 
acquittal. By an oversight the chance 
was lost, and it was, therefore, considered 
necessary to take further action. On the 
other side it is urged that what¬ 
ever necessity there may have been for 
taking action the second time’ when the 
man had been acquitted the second time 
and no appeal from the acquittal had been 
presented, he should not have been ha¬ 
rassed yet again. In my opinion there is 
no force in tho further contention put 
forward by Mr. Ram Lai that because 
the officer taking action was a subordi¬ 
nate and the action was decided upon by 
his superior officer, the head of his de¬ 
partment, he is absolved from all liabi¬ 
lity. He is absolved from all moral 
blame of course, but the section still ap¬ 
plies if he has acted vcxatiously and un¬ 
necessarily. Vexatiously he had acted in 
accordance with the meaning given by 
Webster to the word. Necessity is rather 
more difficult to determine. The initial 
mistake having been made of not taking 
advantage of the acquittal, I do not think 
it is going too far to say that in the in¬ 
terest of all involved legislation would 
not he justified until there had been two 
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decisions or a decision of a Division 
Bench or at least a decision after a full 
hearing. It appears to me, therefore, 
looking at it from this point of view, 
that the action was necessary. The wood, 
which was confiscated, Mr. Ram Lai 
tells me, will be returned at once to Lai 
Badshah and, therefore, I do not think 
any further action should be taken in 
the matter of his complaint.. ' 

I now come to the merits and on re¬ 
considering the matter I think there can 
be no doubt that my previous decision 
was wrong. The view there taken was 
that the power of the Local Government 
to levy duty having been restricted in 
Ch. 7, to duty on timber produced in 
British India in which they have rights, 
and all timber brought from any place 
beyond the frontier, the same restriction 
must be held to govern their powers to 
control transit. The further restriction, 
which is to be found in Ch. 7, making 
the levy of duty subject to the control of 
the Governor-General in Council is not 
to be found in Ch. 8. The reason is 
obvious, namely, that duty is levied both 
in home grown and foreign timber and 
the matter is not wholly provincial. Ch. 8, 
on the other hand, gives power to the 
Local Government, without any control 
whatever, to regulate transit ; and, if the 
illustrations giving the matters, regard¬ 
ing which such rules can be made, be 
read carefully, I think’it is clear from the 
internal evidence of these explanations 
themselves that such control must apply 
to all forest produce whatever its source 
of origin and to whomsoever it may be¬ 
long. 

It would obviously be futile to 
make rules applying to rivers or roads, 
which could be ignored by private in¬ 
dividuals using such roads and rivers. 
After the words “ forest produce ” in 
Ch. 8, S. 41, there is a full stop and the 
illustrations and explanations then follow. 
In Oh. 7, S. 39, after the words “ forest 
produce ” there is no full stop and the 
words are qualified by the subsequent 
sub-clauses. This points clearly in my 
opinion to the conclusion that the words 
timber ” and "forest produce” in 
a. 41 are used in the widest sense as 
given in the definitions to be found in 
8. 2 and not in the narrow and restricted 
sense specially introduced to define and 
limit the powers described in Ch. 7. It 
is not a question of the impossibility of 
1928 L/ll & 12 


working the rules on any other inter* 
pretation of the words “ timber ” and 
" forest produce ” rather of the meaning 
of the actual words used in the two sec¬ 
tions when read together. Duty in the 
nature of things is only levied on a very- 
limited section of the timber, whereastbe 
rules, as indeed the section clearly says, 
have to bo made regarding the control 
and transit of all timber whether priva¬ 
tely owued and wheresoever it may have 
been grown. I dismiss this petition. 

N.D. Petition dismissed 
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Broadway and Skemp, JJ. 

Mehlu Mal and others — Defendants— 
Appellants. 


• v. 

Bholu and another— Plaintiffs —- Res¬ 
pondents. 

F. A. No. 3007 of 1922, Decided on 
8th April 1927, from the decree of the Sr. 
Sub-Judge, Simla, D/- 23rd October 1922. 

Hindu Latc—Joint family—Pro-note by man¬ 
ager tn his sole name—Debt borrowed for familit 
business—All members are bound. 

Where the manager of a joint family borrows 
money on a promissory note for a joint family 
business, the other members of the joint familv 
are liable on the noto, though tho note was cxe- 
cuted by the manager in his sole uame: Autho - 
rities on P. 249, Mulla's Hindu Law, Foil. 

- [P 62 C 2] 

Balli for Mehr Chand Maliajan, Jagan 
Nath Bhandari and Hem Iiaj—tor Ap¬ 
pellants. p 

Jagan Nath Aggarwal and Anant Bam 
—for Respondents. 


Broadway, J.-This appeal has arisen- 
out of a suit brought by one Bholu Mal 
of Simla against Kirpa Ram and his ne¬ 
phews Mahlu Phallu and Balak Ram, sons 
of Naram. The suit was based on a pro¬ 
missory note dated 7th September 1915 
securing a sum of Rs. 3,832 payable 
on demand with interest at the rate of 
.tie. l per cent per mensem. The suit 
was contested by the defendants sepa- 
rately, Kirpa Ram raising one set of pleas 

?k„ hlS *i e Pj* ews contesting the suit on 
the ground that they were neither mem¬ 
bers of a joint Hindu family of which. 
Kirpa Ram was the manager, nor con¬ 
cerned in any joint family business. They 
also alleged that if the moneys had been 
advanced they had not been .advancedTor 

° f aQy family bus *Qess. The 
trial Court granted the plaintiff a decree 
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against all the defendants for the entire 
amount claimed. Kirpa Ram was satis¬ 
fied with the decree apparently, but his 
three nephews have preferred this appeal, 
alleging that they are not liable. 

The points for determination are : 

(1) . Whether the three appellants were mem¬ 
bers with Kirpa Ram of a joint Hindu family; 

(2) . Whether there was a joint family busi- 
nees carried on by the joint family, and 

(3) . Whether the money advanced by the 
plaintiff to this joint concern was for the bene¬ 
fit of the concern. 

It has been urged that there is no pre¬ 
sumption that a business carried on by 
one who is a member of a joint Hindu 
family is a joint family business. In 
this case there can bo no doubt that 
Kirpa Ram and his brother Narain, father 
of the three appellants, at one time were 
joint in family and joint in business. 
The appellants themselves set up disrup¬ 
tion of this joint family. We have been 
taken through the evidence relating to 
the disruption, and we have no hesitation 
in coming to the conclusion arrived at by 
the learned Senior Sub-Judge that the 
appellants have failed to establish their 
contention. It is. therefore, clear that 
it has been rightly held that the appel¬ 
lants with Kirpa Ram continued to be 
members of a joint family. It is also in 
evidence that the three appellants, who 
are all majors, after the death of their 
father Narain continued to deal with the 
plaintiff firm. The plaintiff has gone 
into the witness-box and has definitely 
stated that all the three defendants (now 
appellants) operated on the joint account, 
an account opened and carried on in the 
name of the firm Kirpa Ram Narain. In 
those circumstances it seems to me that 
there can be no doubt that the three ap¬ 
pellants were aware of the dealings of 
their joint family business with the plain¬ 
tiff. It is in evidence that they paid 
sums to the plaintiff and also took moneys 
from him, although Mahlu says that he 
used to take the money from the plaintiff 
for his uncle Kirpa. In these circum¬ 
stances I am of opinion that the evidence 
on the record clearly establishes the fact 
that the appellants, along with Kirpa 
Ram, were dealing with the plaintiff, and 
that they were aware of these deilings, 
and, to my mind, there is no doubt that 
the moneys advanced were actually ad¬ 
vanced for the family business. It has 
been held in various authorities cited at 
p 249 of Mulla’s Principles of Hindu 


Liw, 5th Edition, that where the man¬ 
ager of a joint family borrows money on 
a promissory note for a joint family busi-' 
ness, the other members of the joint 
family are liable on the note, though the 
note was executed by the manager in his 
sole name. In my judgment this com¬ 
ment, supported as it is by authority, is 
applicable to the facts of the present case. 
Kirpa Ram, as manager of this joint family 
business executed a promissory note the 
consideration for which was the past deal¬ 
ings with the plaintiff, and I, therefore, 
am of opinion that all the members of 
the family are liable under this promis¬ 
sory note. In this view of the case the 
appeal must fail and I would, therefore, 
dismiss it with costs. 

Skemp, J.—I concur. 

D.D. Appeal dismissed. 
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Harrison and Tek Chand, JJ. 

liiip Singh— Debtor-Insolvent—Appel¬ 
lant. 


v. 

Official Receiver, Jliang and another— 
Respondents. 

Misc. First Appeal No. 2922 of 1926, 
Decided on 1st November 1927, from the 
ordor of the Diet. Judge, Jhang, D/- 27th 
May 1926. 

# Provincial Insolvency Act (5 oj 1920), 
S. 27 (2)— Period of discharge—Creditor can ap¬ 
ply for extension—Court can extend suo motu. 

It is open to an insolvency Court to extend 
tbe period specified in the order of adjudication 
within which the debtor should npply for his 
discharge on the application of the creditors, or 
suo motu : A. I. It. 1927 Hang. 135, Foil. 

[P S3 C 2) 

D. C. Ralli and Lala Jagan Nath—lor 


Appellant. 

M. L. Puri and S. L. Puri for Res¬ 
pondents. 

Harrison, J —The following question 
has been referred to this Division Bench 
by Jai Lil, J. 


Whether it is open to an insolvency Court to 
ixtend’the period specified in the ordor of ad- 
udication within which tbe debtor is to appl) 
or his-discharge, either on tbe application oi 
he creditors or suo motu, or whether the 
lower of extension given by S. 2/(2), Provincial 
Insolvency Act, .can bo exercised only on an 
ipplication by tbe debtor. 

Since this order of reference was writ- 
;en a judgment of the Division Bench of 
;he Rangoon High Court has been pub- 
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lished in K. K. S. A. B. A. Chettiar v. 
Mg. May at Tka (l), and this lays down 
very clearly that there is nothing in¬ 
compatible with the extension of the 
period, within which a debtor must apply 
for his discharge, at the instance of and 
on cause shown by the petitioning credi¬ 
tor. With this decision we agree and 
are also of opinion that there is no reason 
why a Court should not extend the time 
suo motu. 

The facts of the particular case, in which 
this question has arisen, are given in the 
earlier part of the referring order and 
those facts show that the creditors ap¬ 
plied for extension of time in very peculiar 
. circumstances. Mr. Ralli has addressed 
us on behalf of the insolvent and has 
urged that it is only logical that the 
right to apply- for an extension of time 
should be confined to the person who has 
the sole right to apply for discharge, 
namely, the insolvent himself. It is, in 
our opinion, no more illogical to allow 
the creditors to apply for an extension of 
time than it is to allow them, as the Act 
expressly does, to apply for the original 
adjudication with all consequences which 
flow from that adjudication. There is, 
however, no question of the logical ampli¬ 
fication or restriction of any rule. We 
have to consider the plain meaning of the 
words used in the two sections of the Act. 
S. 43 lays down that the Court shall 
annul the order of adjudication if the 
debtor does not appear to apply for an 
order of discharge within the period 
specified by the Court. This is mandatory 
and the Court has no option in the matter. 
Counsel, however, would have us read the 
words the period specified by the Court” 
as meaning specified in the first instance” 
and not as subsequently extended, if ac- 
tiou has beon taken under S. 27 (2). This 
«ub* 80o ti°Q runs as follows : 

The Court may, if sufficient oause is shown 

aPDlvlr h?r/° d h WUhia W > ich the dobtor shall 
nEE f.l. h i- discharge, and in that case shall 

fhSks h fit OtlC0 ° f th0 ° rder SUlh maaaer as 

- ^ ® a * li qualified the position 
taken up by him to this extent : that he 

+hA d % fch8 ^ 0rds the period speeded by 
Sp tL as “ eaniQ S the period so 

peoified in the first instance or extended 

on application mads by the insolvent but 

m^ a a 3 hv C lh dlDg .-! XteQde(i 0a a PP ,ioa tioa 
ipade by the creditors or by the Court on 

siSQgnmgtionr ^^ tbere aDy ambi ° 
A> C «. 15h7 Bang. 186. 


guity it would be for us to decide between 
the two rival interpretations, but so far 
from there being any ambiguity it appears 
to us that the words are absolutely clear. 
The Court has the power to extend on 
sufficient cause being shown, and that 
sufficient cause may be patent on the 
face of the record or may be established 
by any interested party. It is for the 
Court to decide whether the cause is suffi¬ 
cient and, if it extends the period, tho 
later date to which it is extended becomes 
the last date of the period specified by the 
Court as described in S 43 of the Act. 

We answer the reference by saving that 
we arc in agreement with the view taken 
by the Division Bench of the High Court 
of Rangoon in K. K. S. A. B. A. Chettiar 
v. Mg. Mayat Tha (i), and we hold that 
it is open to an insolvency Court to ex 
tend the period on the application of the 
insolvent himself, or on the application 
of the creditors, or suo motu. It follows 
that the appeal is dismissed with costs. 

S T) Appeal dismissed. 
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Fforde and Campbell, JJ. 

Ulfat Bai— Defendant—Appellant. 

v. 

Tej Narain and another —Plaintiff and 
Defendant—Respondents. 

F. A. No 718 of 1922, Decided on 25th 
February 1927, from the decree of the 
1st Cl. Sub-Judge, Delhi, D/- 28th Feb¬ 
ruary 1922. 

M family-Antecedent 

debts of father To prove immorality of debts 
direct connexion between the debt and immora¬ 
lity must be established . 

An independent debt, neither illegal nor 
unmoral, contracted by a Hindu father on the ' 

toThet'r^, fami l y estate - antecedent 

‘°‘ he faction impeached, is an antecedent 
debt. To prove the immorality of the debt 
direot connexion betwee.i the debt and 
mr must b. shown: A.I.n.mfp.cS^u' 

u- i r „ CP 85 C 2] 

9 (ft) Hindu Law-Joint family-Sale of joint 

UnneVh,° P t rty & f S th$r ^ cJS- 

lenged by son—Vendee not aware of father's 
immoral character and acting in nood faith- 
Vetidee Is not bou,id to prove lww survlus 2L 
ceeds, not required for necessity, were applied 

»bl. from the joiSt lamily p“£ P fc 4 

not shown that the vendees Uw £ 
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be an immoral man or that his immorality was 
so gross and-so notorious that they must be 
presumed to have known of it, the vendees are 
onlv bound to show that they acted in good 
faith and that the sales were made for a necev 
sary purpose and for a fair price. Having done 
this, they are under no obligation to enquire 
into the application cf any surplus over the 
sum required to carry out the necessarv pur¬ 
pose: A. I. K. 1927 1‘. C. 37, Foil. [P 87 C 2] 

Moti Sagar and J/e/ir Chand Mahajnn 
—for Appellant. 

Kishan Dayal, Sheo Narain and Shiv 
N(train —for Respondents. 

Campbell, J —This litigation involves 
four buildings which may conveniently 
be termed A, B, C and D once the pro¬ 
perty of Maharaj Narain. On 11th Feb¬ 
ruary 1905, A, B, and C were mortgaged 
to one Mul Chand for Rs. 3,000 and on 
25th February 1907, A, B, C and D were 
mortgaged to Ishri Prasad for Rs. 6,000 
of which Rs. 3,000 was the redemption 
price of Mul Chand's mortgage. 

On 11th February 1911 Maharaj Narain 
sold B to Lai Muhammad for Rs. 3,500 
out of which Rs. 2,610 were left wi h 
the purchaser for payment to Ishri 
Parshad the mortgagee and the balance 
Rs. 890 was paid in cash. Lai Muham¬ 
mad subsequently resold B to Ulfat Rai 
in 1917. 

On the same date 11th February 1911, 
Maharaj Narain sold to Lai Muhammad 
C for Rs. 1,500 (left with purchaser for 
Ishri Parshad Rs. 790 and cash Rs. 710) 
and D for Rs. 2,000 the whole of which 
price was left with the purchaser for 
payment to Ishri Parshad. 

On 21st March 1911 Maharaj Narain 
sold A to Joti Parshad for Rs. 3,000 cash. 

In 1918 Tej Narain, son of Maharaj 
Narain, brought three suits, based on the 
three sales, for possession in each case of 
the property sold, on the ground that the 
property was ancestral Hindu family 
property and that its alienation was a 
nullity as regards him. The trial Court 
has decreed all three suits with the con¬ 
dition that before obtaining possession 
the plaintiff must pay Rs. 2,000 to Lai 
Muhammad and Rs 500 to Joti Parshad. 
These sums apparently represent the esti¬ 
mated value of improvements carried out 
by the vendees. 

The result has been three appeals: one 
by Lai Muhammad, one by l Hat Rai and 
Lai Muhammad and one by Joti Parshad. 
Since the suits were consolidated by the 
trial Court and a single argument on 


all three has been addressed to us, I 
shall deal with all three appeals in one 
judgment. 

There is now no dispute on the follow¬ 
ing points: 

1. All the property was ancestral in 

the eve of Hindu law. 

• 

2 Unless the mortgage debt to Ishri 
Parshad was incurred by Maharaj Narain 
for immoral purposes as understood by 
Hindu law, the ancestral family 
estate in the hands of the son is liable 
for it. 

3. The onus of proving that the debt 
was immoral is on the plaintiff and is not 
discharged by merely proving that Maha¬ 
raj Narain was a man of immoral char¬ 
acter Direct connexion between the debt 
and the immorality must be shown. 

4. No proof has been given by the 
appellants-defendants that the cash por¬ 
tions of the sale prices were required for 
or applied to family necessities, beyond 
the statement of Ishri Parshad that after 
the sale of Joti Parshad, the deed of 
which he attested, he received Rs. 2,000 
out of the price towards his mortgage 
charge. 

5. The antecedent debt due to Ishri 
Parshad on the mortgage of 190. 
amounted to Rs. 7,400 principal and in¬ 
terest at the time of the sales to Lai 
Muhammad. 

The issues drawn up by the trial Court 
were as follows: 

1. Whether the property in the three 
suits was ancestral or joint family pro¬ 
perty in the hands of Maharaj Narain .' 

2. Whether the properties in question 
being ancestral in the hands of Maharaj 
Narain, their alienations to the respective 
vendees in the three suits was for consi¬ 
deration and necessity ; 

3. Whether the vendees have effected 
any improvements in the properties, and 

if so of what value ? 

4. Whether the vendees are entitled 
to any compensation for improvements if 
the sales are held invalid .’ If so what ? 

5. Whether the consideration of the 
alienations was used for or applied to 
immoral purposes and consequently the 
sales are invalid ? 

G Whether the plaintiff is entitled to 
any mesne profits realized by the vendees 

alienees ? If so what ? 

The findings of the trial Court are not 

very lucidly expressed, hut they appear to 
have been as follows: 
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Issue 1.—The properties were ancestral. 
This is not now contested. 

Issue 2. There was no necessity for 
the sales. Maharaj Narain had ample 
income for all legitimate purposes and 
the mortgage debt was not an antecedent 
debt in the light of what was ruled by the 
Privy Council in Sahu Ram v. Bhup 
Singh (I), because it was not incurred 
irrespective of the credit obtainable from 
immovable assets not belonging personally 
to the vendor alienor, but being joint 
family property. Consideration was paid 
in full. 

Issue 3.—Rs. 2,000 and Rs. 500 were 
the amounts spent on improvements to 
the properties. 

Issue 4. The vendees are entitled to 
these amounts, because had it not been for 
the decision in Sahu Ram v. Bhup Singh 
(l), the debt due to Ishri Parshad would 
have been an antecedent debt and the 
vendees would have only been bound to 
see that the debt was due. At the time 
of the mortgage to Mul Chand in 1905 
Maharaj Narain's immorality was not 
notorious and Mul Chand could have had 
no suspicion that Maharaj Narain was a 

man of this character. Lai Muhammad, 
when be bought the property, had reason 
to believe that up to the limit of the pre¬ 
vious mortgage debt the transfer would 
be valid. In equity, therefore, he -is en¬ 
titled to receive the value of his improve¬ 
ments. This is the best that I can 
make out of the cryptic language used by 
he learned Subordinate Judge in record¬ 
ing his decision on issue 4. It may not be 
a correct interpretation of what he has 
written and there is much to be said in 

min?" ° . l ' e f rd , ing this parfc of his judg¬ 
ment as absolutely meaningless. 

Issue 5.—When Maharaj Narain con¬ 
firm Sf th0 ? 6bts in( l uesti °u he had given 
himself up to a life of luxury and lioen 

lousness and was wasting money in 
epterUmiug prostitutes and in riotous 

° n the rocord that 

coased’s life *' 1 %° ■° f ‘ he mode of d °' 

t. Mder 

Iwrasd‘ suILT ‘2“ t wl,l>lhor 

of dSo B b Jud S e when speaking 

antecedent IS 


debts or the prices paid by the subsequent 
vendees at the sales which are now in 
dispute The obscurity of the finding on 
issue 4 deepens the mystery. 

Issue 6. There is a confused and in¬ 
volved decision about mesne profits which 
in view of my conclusions on the other 
points in issue, it is unnecessary to at¬ 
tempt to disentangle. 

Sahu Ram's case (l) was subsequently 
considered by their Lordships of the 
Privy Council in Brij Narain v. Mangal 
Parsad (2), and it was there made clear 
that any debt is an antecedent debt if it 
is antecedent in fact as well as in time, 

1. e., truly independent and not a part of 
the transaction impeached. This decision 
affirmed the view taken by the Pull 
Bench in Arujnugam Clietti v. Muthu 
Koundan (3), that an independent debt, 
neither illegal nor immoral, contracted 
by a Hindu father on the security of the 
joint family estate, antecedent to a mort¬ 
gage sued on, is an antecedent debt so 
as to support a charge on the son's 
share to the extent of the sums se¬ 
cured on the prior mortgagee. There 
are passages in the learned Subordi¬ 
nate Judge's judgmmt which indicate 
the possibility that had the later pro¬ 
nouncement of their Lordships of the 
Judicial Committee been bofore him he 
might have held that the plaintiff was 
liable for either part or perhaps for the 
whole of the antecedent mortgage debts 
°J; s “ ri Parshad, but l cannot be sure. 

. The fcwo main questions for our deci¬ 
sions are: 

(lobttn V T^ h?r D U \ C )' me when ‘hemortgAgo 

Uobt to Ishri Parshad was incurred Maharai 
Strain was leading an immoral life •> 1 

2. If so whether the plaintiff has succeed.^ 

iud Pr tK“^Str aaeXi0a 

suc f 0eds ™ these two 
'f if ob ™us that the decision by 
f b ® t f r,ftl Court that he is entitled to deo^ 
ices for possession of the properties in 
dispute is correct. If the plaintiff fails 

LV h w S !k W ° I P01ntsathil ' d Question ari- 

“ r th ! P I aiDkiQE is stiU entitled 

to avoid the sale by reason of there borne 

Z7Zl ty SStab !l S,ied tm the bioe^f 

the pnces over and above the amount due 
on the former mortgage debt ? 


a i29 ( ?: c? p - c - 60 = 16 '^^ITX 
(8) [1919] 42 Mad. 711^=97 \r t t 
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Several witnesses have described the 
debauchery of Maharaj Narain in vio¬ 
lently extravagant terms. The learned 
Subordinate Judge appears to have been 
influenced by a decision of the Chief 
Court in a similar suit between the pre¬ 
sent plaintiff and another alienee from 
Maharaj Narain t which is reported as 
Jaxwanti v. Tej Narain (4), and more 
fully as 41 I. C. 192. In that cise the 
learned Judges of the Chief Court found 
apparently that Maharaj Narain was a 
man of most conspicuously dissolute 
mode of life, but the finding is not evi¬ 
dence in this case and cannot be allowed 
to influence its decision. On the evi¬ 
dence of the present record I consider it 
to bo established that Maharaj Narain 
neglected his wife for women of ill fame, 
that he kept a succession of mistresses 
and that he drank heavily. The most 
reliable witness on the point is Mt. 
Maharaj Rani his own wife, and, allow¬ 
ing for exaggeration this is the purport 
of what she deposed. This lady must 
naturally wish to support her son in the 
present case and I do not look upjn her 
account of the late Maharaj Narain's 
daily life as altogether unprejudiced. At 
the same time she is the person who was 
in the best position of knowing his habits 
and conduct. But numerous other wit¬ 
nesses who declare that day and night all 
the year round Maharaj Narain was en¬ 
gaged in one ceaseless round of drunken 
and disreputable orgies I do not believe. 

There lias been a tendency in this case 
to confuse immorality with ordinary ex¬ 
travagance. Mr. Bose who was for some 
time acting as Maharaj Narain's legal 
adviser has stated that Maharaj Narain 
was extravagant in an innocent manner 
by living beyond his means in the matter 
of food, servants, furniture, etc. It is 
also clear that ho gave frequent and ex¬ 
pensive musical parties, and the money 
expended upon them, although the per¬ 
formers may have been persons of loose 
morals, could not with certainty on the 
evidence before us be brought within the 
category of debts contracted “ under tho 
influence of lust or wrath or of debts re¬ 
pugnant to good morals. It is proved 
that Maharaj Narain was maintaining a 
house in which he kept his wife and son. 
The evidence as regards his ordinary in¬ 
come is very vague. Tho learned S^b- 

" ( 4 ) (1918] 10 P. R, 1918=41 I. C. 192=1*) 
1>. \V. R. 1917. 
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ordinate Judge, after considering a mass 
of conflicting evidence, has estimated it 
at about Rs. 7,900 a year or a little over 
Rs. 650 a month. He had house pro¬ 
perty -which brought him Rs. 60 or 
Rs. 70 per mensem and had two villages 
in the Gurgaon District one Gopalpura 
which he owned and the other Bopas 
which he held in mortgage. The Pat- 
wari of Gopalpura witness for the plain¬ 
tiff stated that the net amount which 
Maharaj Narain took annually from Go¬ 
palpura was not more that Rs. 1,300 or 
Rs. 1,400, and if this be accepted the 
annual income was not as much as 
Rs. 7,900. However that may be, it is 
clear that Maharaj Narain was not a rich 
man. It has been established that he 
was engaged from time to time in expen¬ 
sive litigation. One of the cases was 
against one Kailash Narain, a suit for 
Rs 1,11,750. The learned Subordinate 
Judge mentioned this case in his judg¬ 
ment and thought that about Rs. 1,500 
may have been spent on it by Maharaj 
Narain. At the request of the parties 
we have referred to the paper book of that 
suit, which came to Chief Court on ap¬ 
peal, and this makes it clear that the 
litigation must have cost Maharaj Na¬ 
rain, who was unsuccessful throughout, 
a sum not less than Rs. 6,500, and pro¬ 
bably more. The suit was instituted in 
1904, was dismissed by the trial Court in 
December 1904, and Maharaj Narain’s 
appeal was dismissed with costs by the 
Chief Court in 1911. The Court-feo 
alone was Rs. 1,500 in each Court, the 
amount which the learned Subordinate 
Judge thinks might have been spent on 
the whole litigation. There was another 
case with one Mt. Banoji the ultimate 
result of which is reported as Narain v, 
Banoji (5), and it must have cost more 
than the learned Subordidate Judge has 
estimated. 

Bopas village was redeemed from Maha¬ 
raj Narain and he received Rs. 7,000 on 
24th April 1904, Rs. 1.000 some time be¬ 
fore 16th November 1905 and Rs. 21,00(> 
in 1908. It has been suggested that 
Maharaj Narain’s ordinauy expenditure 
and his expenses on litigation up to the 
time of the mortgage to Ishn Parshad in 
1907 could have been defrayed from his 
annual income of Rs. 7,900 and the re¬ 
demption money of Rs. 8,000, and that 
the money raised by tho mortgage must 

(5) [1907] 34 P. R. 1907. 
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inevitably be presumed to have been 
spent on dissipation. This is as far as 
the plaintiff has been able to go to con¬ 
nect the mortgage debt with Maharaj 
Narain's immorality, and, in my opinion, 
he has not been successful in discharging 
the onus upon him. The facts are that 
Maharaj Narain was not a rich man, 
that his ordinary income cannot be esti¬ 
mated with any attempt at certainty, 
that he involved himself in expensive 
litigation, that he lived beyond his 
means, and that he was given to drink 
and prostitutes. It is possible thao the 
mortgage money may have been spent on 
immoral pursuits; it is equally possible 
that the redemption money and an undue 
proportion of the ordinary annual income 
was expended on dissipation and it be¬ 
came necessary to mortgage the house 
property in order to obtain money for the 
support of Maharaj Narain’s wife and 
child and for carrying on litigation. It 
is not the law that a Hindu son can 
escape liability to pay any debt 
which is contracted by an immoral father. 
The mortgage debt due to Ishri Parshad 
was an antecedent debt binding upon the 
plaintiff and he has not succeeded in pro¬ 
ving that it was incurred for immoral 
purposes. 

I' hold that the mortgage of Rs. 7,400 
was an antecedent debt not proved to 
have been tainted with immorality, for 
the discharge of which the joint family 
property including the plaintiff’s share 
was liable. It remains to consider whe¬ 
ther the plaintiff can have the sales set 
aside by reason of the properties in suit 
having been alienated for prices which 
left a surplus over the amount of that 
debt. 

What the situation was, I think, is 
perfectly dear. There was a mortgage 
charge upon the four properties and they 
were sold primarily in order to clear off 
this charge on which interest was accu¬ 
mulating. Three of the properties 
were first disposed of to Lai Muham¬ 
mad. Rs. 5,400 was taken to be the 
proportion of the mortgage charge due on 
them. Lai Muhammad was aware of this 
obarge, took the precaution of retaining 
in his own hands the sum of Rs. 5,400 
and paid off the mortgagee. The vendor 
succeeded m obtaining a higher price 

SS c t mortgage cbar g 0 and the balance 
1,600 was paid over to him. There 
is no evidence of what 'he did with the 


money. I see no reason why Lai Mu¬ 
hammad should not be believed when 
he deposed that he did not know Maharaj 
Narain before he entered into negotia¬ 
tions for the sales, and that he made 
enquiries and was told that Maharaj 
Narain was engaged in litigation and 
required money for prosecuting his cases. 
Lai Muhammad is a Christian and it is 
not proved that he had any previous 
acquaintance with Maharaj Narain or 
any reason for having it. He came to 
Delhi in 1908. 

When the fourth house was sold two 
months later to Joti Parshad Rs. 2,000 
remained due on the mortgage. Joti 
Parshad paid the whole of Rs. 3,000 to 
Maharaj Narain, but he has proved that 
Rs. 2,000 were immediately paid to Ishri 
Prashad, the mortgagee. 

Thus it has been established that the 
sales were made for a necessary purpose, 
i. e., in order to pay off an antecedent 
debt which was binding upon the plain¬ 
tiff and recoverable from the joint family 
property, and there is no evidence of how 
the vendor has applied Rs 2,600 out ol 
the total proceeds of Rs. 10,000. I con¬ 
sider that there is no reliable evidence 
either that the vendees knew Maharaj 
Narain to be an immoral man or that 
his immorality was so gross and 90 noto¬ 
rious that they must he presumed to 
have known of it. 

In these circumstances the vendees 
were only bound to show that they acted 
in good faith and that the sales were 
made for a necessary purpo-e and for a 
fair price. Having done this, they were 
under no obligation to enquire into the 
application of any surplus over the sum 
required to carry out the necessary 
purpose. 

This is how the law has been inter¬ 
preted by their Lordships of the Judi¬ 
cial Committee in a very recent oase, 
Shri Krishen Das v. Nathu Bam (6). 
The suit was by sons to recover from 
the vendee ancestral property purchased 
from their father for Rs. 3,500. The 
facts found wore that the vendor had in¬ 
curred debt in setting aside the auotion 
sale of the same property, and in cele¬ 
brating his sister’s marriage, that in order 
to meet part of his indebtedness he had 
borrowed from a money-lender Rs. 2,600 
wh ich had been increased by interest to 

(6) l S *7* {To 
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Rs. 3,000. that this amount was dis¬ 
charged out of the consideration paid by 
the vendee, that before purchasing the 
property the vendee had ascertained these 
facts, and that there was no evidence of 
how the vendor had applied the balance of 
Rs. 500. The High Court of Allahabad on 
second appeal had reversed the District 
Judge's order dismissing the suit and had 
given the plaintiffs decree seting aside 
the sale on 'condition of the plaintiffs 
paying the vendee Rs. 3,000 within six 
months. Their Lordships of the Privy 
Council referred to a number of their 
previous decisions and delivered their 
final conclusions as follows : 

Applying the principles laid down in the 
above series of cases by this Board, and con¬ 
sistently followed in other Courts in India 
except in Allahabad, their lordships have 
reached the conclusion that the judgment of 
the High Cout cannot be sustained. On the 
facts found by the District Judge it must be 
taken that the sale challenged was mide after 
due enquiry as to the legal necessity by the 
vendee ; that such necessity has been proved by 
him to the extent of Its. 3,000 out of a total 
price of Rs. 3,500 ; that the sale was for an 
adequate consideration and that the mere fact 
that after a long interval of time the appellants 
have not been able to establish how the surplus 
of Rs. 500 wa* applied is not a sufficient ground 
in law for setting aside the wale. They will, 
therefore, humbly advise His Majesty that the 
judgment and decree of the High Court should 
be sot aside, and the plaintiffs’ suit dismissed 
with costs in all the Courts, including the costs 
of the present appeal. 

The proper manuer in which such 
cases are to be treated by the Courts was 
stated in an earlier passage in the judg¬ 
ment which runs as follows: 

In their decision the learned Judges of the 
High Court rely on the authority of the case of 
Girdhdrcc Lai v. Kanta Lall (7) especially on 
the head-note which contains the passage: 

“ Where a father has sold ancestral property 
for the discharge of his debts, if the applica¬ 
tion of the bulk of the proceeds is accounted 
for, the fact that a small part is not accounted 
for will not invalidate th; sale.” 

Whether this is in itself a correct statement 
of the law so far as it goes, it does not by any 
means follow, as the learned High Court Judges 
seem to have thought, that it is a completo 
statement of the law or that sale will be in¬ 
validated wherever the part of the considera¬ 
tion not accounted for cannot be described as 
small. If this were sound, the question wculd 
in each case be a matter of arithmetical calcula¬ 
tion, and opinions would necessarily vary ns 
to what constituted the “ bulk of the proceeds ” 
or “ a small part ” of the same in each parti¬ 
cular case. The learned Judges seem to bavo 
lost sight of the true question which falls to be 
answered in such case s, viz., whether the sale 

(7) [1874] 1 I. A. 321=22 W. R. 50“3 Sar- 
380 (P. C.). 


itself was one which was justified by legal 
necessity. 

The following previous decisions of the 
Allahabad High Court in which con¬ 
ditional decrees had been passed sotting 
aside similar sales or directing the surplus 
not covered by legal necessity to be 
returned, were overruled. Gobind Singh 
v. Daldeo Singh (8), liam Devi Kunwar 
v. Abu Jafar (9), Duarha Ram v. Jhulai 
Pande (10) and Daulat v. Sanhaiha 
Prasad (ll). 

For these reasons I would accept all 
the three appeals and in each case would 
enter judgment for the defendants dis¬ 
missing the plaintiff’s suit with costs 
throughout. 

Fforde. —I agree. 

GB. Appeal allowed. 

(8) >5 Alir330=(l90 ) A~ W. N. 57. 

(9) [19051 27 All. 494=(l'.)05i A. W. N. 68. 

(10) A. 1. R. 1928 All. 248=45 All. 429. 

(11) A. I. R. 1925 All. 324=47 All. 355. 
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Fforde, J. 

Jagindar Singh —Complainant—Peti 


tioner. 


v. 


• • 

Agha Safdar Ali Khan— Respondent. 
Cri. Revn. Petn. No. 1563 of 1926, De- 
ided on 14th January 1927, from the 
rder of the Addl. Sess. J. Lyallpur, D/- 
th September 1926. 

(а) c riminal P. C, S. 202— Investigation 
arlly by Magistrate himself and partly by 
r dice—Procedure is not in accordance with 

Where a Magistrate instead of either dis¬ 
cing of the case himself or referring it for 
ivestigation, partly investigated the matter 
iinself and had it partly investigated by a 
olice officer and did not state in writing his 
iasons for referring the matter to the police 
fficer: 

Held ; that the procedure adopted was not in 
ccordauce with the provisions of S. 202. 

[P89C1] 

(б) Criminal P. C., S. 202—No prima facie 
isc made out—Accused should not be examined. 

A Magistrate acts beyond the scope of S. 202 

i examining the accused before a pnnia facie 

ise is made out. .J 

(c) Criminal P. C., S. 202 -Accused a mcmbcf 
f police—Case should not be sent for police 

Sendfng ncaro to police for investigation^ uot 
esirable whore a member of the police tbem- 
ilvea is accused. . . [P 6J G 2j 

Moti Saga r for Petitioner. 

C H Carden Noad —for Respondent. 
Judgment - On 22nd January 1926 
he petitioner filed a written complaint 
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in the Court of the District Magistrate. 
Lyallpur, accusing Agba Safdar Ali Khan, 
Inspector of Police, Lyallpur, of having 
wrongfully confined, beaten and tor¬ 
tured him for the purpose of making him 
give false evidence in a certain criminal 
case. The learned District Magistrate 
proceeded to hear 17 witnesses produced 
by the complainant in support of his 
allegations. After the last of these 17 
witnesses had been called and given evi¬ 
dence, counsel for the complainaut stated 
that he wished to produce no further 
‘ preliminary” witnesses The learned 
Magistrate thereupon referred the matter 
to tho Superintendent of Police, Lyallpur 
to have it investigated. In so doing the 
learned District Magistrate purported to 
act in accordauce with the provisions of 
S. 202 (1), Criminal P. 0. The Superin¬ 
tendent of Police in turn referred the pro¬ 
ceedings to a Deputy Superintendent 
of Police bo conduct the necessary inquiry'. 
The Deputy Superintendent of Police 
having recorded 1 the statements of a 
number of witnesses, other than those 
who had been examined by the District 
Magistrate, submitted a written report 
to the District Magistrate on 22nd March 
’1926. The District Magistrate then 
examined the accused person Agha Safdar 
All Khan, and having done so he dis- 
missed the complaint. 

, , Tber ? ° an bo no doubt that the procedure 
■ adopted by the learned District Magis¬ 
trate is not in accordance with the pro¬ 
visions of S. 202, Criminal P. C.A Magis- 
rate dealing with a complaint under 
hat sectmn should either dispose of it 

IS K° r,f 16 thmk8 fifc ’ for r^sons 

vhich he must record in writing, direot 
bv aT7,° r / nV0 t tigafci0n t0 be made 

by a Mag,strate subordinate to him or 

as he^fchinka S “° h olller pe ' son 

he thinks fit, for the purpose of ascer- 

!pE g In 6 [Z th ° r fa,Sity of the com - 

I . n $ he Present case the Magis¬ 
trate instead of either disposing of thl 

iQV09 ^^? et ^ b?a To 

scope of 202, Criminal p 0 fc - he 

>ng the accused at that stage AVwiJ 0 ' 
objeetion f taken by U Lt^c 0 ? 61 ' 
which in rnv aniniL ■ Sagttr - 

y opimon is a substantial 


objection is that the proceedings were 
sent for investigation to the police, a, 
procedure which is not desirable wherej 
a member of the police themselves is! 
accused. 

Mr. Moti Sagar, in support of his con¬ 
tention that the irrgularities in pro¬ 
cedure to which I have briefly referred are 
such as must be hold to vitiate the whole 
of the proceedings in question, has cited 
a number of authorities amongst which 
may be mentioned Chandi Charan 
Mitra v. Mnnindra Chandra : A. I. Ii. 
1923 Cal. 198; Baidya Nath Singji v. 
Muspralt (l); Emperor v. Durtja Parsad 
(2) Queen* Empress v. Kan a ppa Pillai (3); 
King Emperor v. Alagiriiami Pa than (4); 
and Balalal Mookci'jee v. Pasupati 
Chatterjee (5). 

The question remains whether or not 
in view of these precedents in favour of 
so doing I should set aside these findings 
and refer the matter to the District 
Magistrate to deal with it in proper con¬ 
formity with S. 202, Criminal P. C. I have 
however, examined the evidence which 
was before the learned District Magis¬ 
trate in the first instance. I have also 
read the complainant’s written complaint 
and examined the evidence which ho 
gave in the District Magistrate’s Court, 
and I cannot find on an examination of 
all this testimony, produced by the com¬ 
plainant hijnself, that the learned Dis¬ 
trict Magistrate was not perfectly right in 
dismissing the case. In my view he 
could have done so on the material 
before him without referring it to the 
police at all. He obviously adopted the 
latter course solely for tho purpose of 
having a thorough investigation made. 
The learned Sessions Judge have, in my 
opinion, given, perfectly satisfac¬ 
tory reasons in his careful and well-con¬ 
sidered judgment for refusing to inter¬ 
fere with tho order of the.District Magis¬ 
trate. I find myself upon the merits in 
agreement both with the District Magis¬ 
trate and with the loarned Sessions 
Judge, and I accordingly refuse to ex¬ 
ercise the discretion vested in me to send 
this case back for a ro-hearing. In ad¬ 
opting this course I am fortified by tho 
deoision_ofj L Division Bench of the Cal- 

(1) [1887] 14 Cal. 141. . --- 

j 2 1922 AU - 211 =« All. 550.' 

1 ° Mad - 387=2 Weir . 240. 
it Rn?n] n 5 Mad - 645=2 Weir. 215. 

o I9 v Nn L ' J ' 606=85 h c * 828=21 
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cutta High Court, consisting of Sander* 
sod, C. J , and Chotzner, J. in Chandi 
Charan v. Manindra Chandra. (.4. I .R. 
1923 Cal. 198.) This petition must, 
therefore, he rejected. 

D.D. Petition rejected 
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Broadway and Agha Haidar, J-J. 

Thakar Das—Defendant—Appellant. 


Rarainu —Plaintiff—Respondent. 

S. A No. 2681 of 1923, Decided on 10th 
October 1927, from the decree of the 
Dist. J., Hoshiarpur, D - 30th July 1923. 

Guardians and Wards Act , S. 28 —The guar¬ 
dian has no power to fritter away the minor’s 
property in his charge . , 

The defendant who held the appointment of 
a guardian during the minority of the plaintiff 
by the will of the litter’s adopted mother built 
two houses on the plaintiff’s land with money 
taken out of the minor’s funds and the rest was 
borrowed on the security of this very property. 
The plaintiff on attaining majority brought the 
suit against the defendant praying for a decree 
for settlement of accounts and possession of the 
land after demolition of the house. The trial 
Court while partly decreeing the plaintiff’s suit 
ordered that the defendant should remain in 
posse-sion of the houses and the site on which 
they stand for a period of 45 years and that he 
should pay a certain ground rent to the 
plaintiff. 

Held: that the order of the trial Court which 
practically amounts to an enforced sale of the 
plaintiff’s land to the defendant on the latter’s 
paying to the former a small premium, is not 
equitable and therefore can not staud. 

[P 91 C 1, 2] 

Dev Raj Satvhney and J. N. Aggarwal 
—for Appellant. 

Fakir Chand —for Respondent. 

Agha Haidar, J.—It is unfortunate 
that, in spite of the pourparlers that were 
going on during the course of hearing of 
this appeal about a compromise, the par¬ 
ties did not see their way to arrive at an 
amicable settlement. That is, however, 
a matter for the parties and not for the 
Court. The case was fully argued and 
both parties displayed an unbending spirit 
throughout. 

The facts are briefly these: The plain¬ 
tiff, who is the adopted son 'of ono Dal 
Singh, was a child of very tender years 
when his mother Mt. Indar Devi died, his 
adoptive father having died previously. 
This lady executed a will on the 9th June 
1905, appointing the defendant Thakar 
Das guardian of the person and property 


of the plaintiff. The property consisted 
of some agricultural lands and a plot of 
land measuring 1 kanal 14 marlas situated 
in Dharamsala. In the year 1907 the 
defendant, while acting as the guardian of 
the plaintiff, built a house on the plain ; 
tiff's land at a cost of about Rs. 2,000. 
In 19L0-11 he built another house which 
is valued at Rs. 4,000. The money spent 
over these two houses was partly taken 
out of the minor's funds and the rest was 
borrowed on the security of this very 
property. -On attaining majority the 
plaintiff brought the present suit against 
the defendant praying for a decree for 
settlement of accounts and possession of 
the land after demolition of the house and 
for possession of such other property of 
the plaintiff as may be found in the pos¬ 
session of the defendant. The trial Court 
partly decreed the plaintiff's claim. It 
gave him a decree for a certain sum of 
money in respect of the claim for rendi¬ 
tion of accounts, etc., and it further 
ordered that the defendant should remain 
in possession of the houses and the site 
on which they stand for a period of 45 
years on condition that he should pay as 
ground rent tc the plaintiff, a sum equi¬ 
valent to 17 per cent of the rent realized 
from the houses. The plaintiff was 
dissatisfied with this decree and preferred 


in appeal to the learned District Judge, 
Efoshiarpur. In the lower appellato 
Dourt, the defendant alleged that he had 
lied cross-objections against the decree of 
die learned Subordinate Judge. The 
earned District Judge in appeal decreed 
;he plaintiff’s suit for possession of the 
land and ordered that the defendant 
should dismantle the house which he had 
built and remove the materials within 
the period of one year from the date of 
the decree. He also allowed to the plain¬ 
tiff some further items in his claim for 
account and ratified an arithmetical error 
which had crept into the decree of the 
Subordinate Judge. The defendant has 
come up in second appeal to this Court. 

One matter may be disposed of at the 
very outset. The learned counsel, Mr. 
Dev Raj Sawhney, who addressed the 
Court on behalf of the appellant, urged 
that the learned District Judge should 
have considered the objections which had 
been filed by the defendant in the Court 
below. These objections are not forth 
coming, and the learned Judge of the 
lower appellate Court found that 
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there was in fact nothing to show that the 
oross-objections wore ever filed and that under 
the circumstances he would not be justified in 
entertaining any such objection. 

In view of this finding the Court is not 
prepared to hear the defendant about the 
objections which the learned counsel al¬ 
leges were filed by his client in the lower 
appellate Court. 

Mr. Dev Raj Sawhuey challenged the 
finding of tho lower appellate Court as 
regards the authority of the defendant 
Thakar Das to build the house io dispute. 
His argument was that under the terms 
of the will, and having regard to the 
provisions of S. 28, Guardians and 
Wards Act, his client, the defendant 
Thakar Das, was justified in building 
these houses. The will was read out to 
us and there can be no doubt that it 
gave full powers of managing the minor’s 
property to the proposed guardian. Under 
the terms of the will, he could sell the 
property in order 'to invest the proceeds 
more profitably. But there was no justi¬ 
fication for the .guardian under tho 
powers conferred upon him by the will 
to fritter away the funds belonging to the 
minor in building the houses in dispute 
and ‘further to borrow money on their 
security thus rendering the minor's pro¬ 
perty responsible for the payment of the 
'mortgage money. There is a letter Ex. 
P- 10, dated 13th November 1910, 
which the defendant wrote to the Arya 
Prati Nidhi Sabha wherein he admits 
that he committed an indiscretion in 
building the houseon the minor’s land. 
He further goes on to say in that letter 
that he built the house with the idea of 
paying off its price. If he was acting in 
good faith and in the interests of the 

minor it is inconceivable that he should 
build another and more expensive house 
in the year 1910-11 after he had had oc¬ 
casion to realize his mistake. Under the 
circumstances the learned Judge of the 
lower appellate Court was right when he 
observed: 


It seems probable that tho defendant built 

tesaaiis* 

Mr. Dev Raj Sawhney further ci 
tended that the Court below was i 
justified in allowing a further sum 
Rs. 360 to the plaintiff by way of grou 
rent, since the defendant had been payi 
a eum of about Rs. 15 a month on t 
money borrowed by him on the securi 
of the houses. There is nothing to she 


on the printed record that the defendant 
paid this sum of money. The account is 
given at p. 13 of the printed paper-book, 
and the learned counsel for the appellant 
has not been able to trace these monthly 
payments into any one -of* the items 
which constitute the said account. The 
learned Judge of tho lower appellate 
Court further reduced the sum of 
Rs. 25L-12-9 by Rs. 40 which, according 
to the defendant, had been spent by him 
on account of litigation. The reasons 
adduced by the learned Judge are suffi¬ 
cient, and I agree that the defendant had 
no justification in incurring this expendi¬ 
ture. In his rejoinder Mr. Jagan Nath 
Aggarwal for the first time attacked 
the finding of the learned District 
Judge wherein he ordered the removal of 
the house which the defendant had built 
on the plaintiff’s land. It was at once 
pointed out to Mr. Jagan Nath Aggarwal 
by the Court that in his rejoinder he 
could only answer the points raised in the 
arguments of the respondent and that he 
should not open a fresh attack upon tho 
judgment of the Court below for the first 
time. He, however, persisted in his. 
argument and sought to justify the order 
of the trial Court which practically, 
amounted to an enforced sale of the plain¬ 
tiff’s land to the defendant on the latter’s 
paying to the former a small premium.! 
He further referred to the equities of the 
case in order to justify the order of tho 
trial Court. In fact the equities are all 
against him. He cannot complain of any 
hardship when he has been undoubtedly 
guilty of gross dereliction of duty in safe¬ 
guarding the interest of his ward. He 
built the house with the sinister object 
of ultimately taking them over for him¬ 
self and now that the matter has come up 
before a Court of justice he is only to 
thank himself if the result of the case is 
unfavourable to him. 

In my opinion the judgment of the 
lower appellate Court is correct, and I 
would accordingly dismiss the appeal with 
costs. The oross-objections were not pres¬ 
sed and they are accordingly dismissed 
with costs. 

Broadway, J —I agree in dismis- 
sing both appeal and oross objections with 
costs. 

N.D. Appeal and oross- 

objections dismissed . 
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Fforde and Tek Chand, JJ. 

Em pcror —Appellant. 

v. 

Des liaj —Respondent . 

Cri. A. No. 146 of 1927, Decided on 
6th April 1927, from the acquittal order 
oftho Mag., 1st CL, Sialkot, D- 29th 
November 1926. 

Post Ojjicc Act (G of 1898), S. 52— Post-master 
evening a 1\ P. article addressed to himself 
and extracting a railway receipt from it with - 
out paying for it for six days and making 
false entries in the P. O. books-He is guilty 
nider S. 52 as his act amatints to criminal mis - 
appropriation under Penal Cede , S. 403. 

A branch postmaster who was also a shop¬ 
keeper ordered a consignment of dour in order 
to meet the requirements of his shop and a 
value-payable envelope containing the railway 
receipt ior the floor arrived at the branch post 
office. The postmaster opened it extracted the 
railway receipt, went down the station where 
the goods had by that time arrived, -and took 
delivery. After six days he paid the price of 
ihe goods into the post office. Iu tLe-meantime 
he made iu tn« books of the post office entries 
and repeated daily on account of the absence 
of the addressee ” . 

Held: that, although the offence was a tech¬ 
nical one in the sense that no loss was incurred 
by'the post office and the money involved was 
voluntarily returned, it amounted to criminal 
misappropriation within the meaning of S. 403. 
Penal Cede, andHh? postmaster was guilty under 
*S. 52, Post Office Act: 39 P. L. P. 1 OK Dist . 

[P 92 C 2, P 93 C 1] 

Carden Noad— for Appellant. 

Jagan Nath —for Respondent. 

Fforde,J .—Thi3 is an appeal by the 
Crown from an acquittal. The facts are 
very simple and may be stated shortly. 
The respondent was at the time of the 
matter complained of a branch postmaster 
of the village Throb in the Sialkot Dis¬ 
trict. For his services as such he recei¬ 
ved a salary of about Rs. 5 a month. He 
was also a shop-keeper trading under ths 
name of Gouri Shankar-Des Raj, Gauri 
Shankor being his father. Some time 
in August 1925, the respondent had 
ordered a consignment of flour from the 
Pioneer Flour Mills at Shandara in order 
to meet the requirements of his shop for 
the cattle fair which was due to take 
‘place at the end of that month. On the 
13th August 1925, a value-payable en¬ 
velope arrived at the br inch post office 
in question. This envelope contained a 
railway receipt for the consignment of 
flour. On the 16th August the respon¬ 
dent opened the envelope, extracted the 
railway receipt, went down to the 
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station, where the goods had by this 
time arrived, and took delivery. On 
the 22nd August he paid the price of 
the goods into the post office. In 
the meantime, that is, between the 15th 
and 21st August, the respondent made| 
certain entries in the books of the post; 
office in the branch office daily account 
form in which under the column headed 
“ Explanation of non-delivery of regis¬ 
tered articles and parcels and value-pay¬ 
able articles in deposit ” he entered the 
words “ on account of the absence of the 
addressee." This explanation was re-, 
peated daily from the 15th to 21st. On 
the 22nd, as I have already stated, the 
money ’for the goods was paid into the 
post office. 

It is clear upon these facts, which have 
been conclusively proved, that the res¬ 
pondent has been guilty of an offence 
under S. 52, Post Office Act (Act 6 of 
1898). The respondent himself admitted 
that he had taken possession of the value 
payable letter, that he extracted the rail¬ 
way receipt, that he had got the goods on 
the strength of this-document and that he 
failed to pay the amount due until the 
2Lst August. Mr. Jagan Nath \ has 
urged that these circumstances do not 
show that there was any intent on the 
part of the respondent to misappropriate 
the value-payable letter and that no 
oflence has been committed under S. 52, 
Post Office Act. This argument obvi¬ 
ously cinnot succeed- The fact that the 
respondent made a series of false entries 
for the purpose of selling stores which 
had been consigned to his firm under the 
value-payable post office arrangement, 
shows that he was perfectly awaro that 
he was doing a wrong act. Moreover, 
every shop-keeper knows that the whole 
object of consigning goods on the value- 
payable system is to prevent the goods 
being delivered until the money has been 
paid, and a person who has for some time 
been occupying the duty of a postmaster 
must he perfectly aware of the impor¬ 
tance of strictly observing the rules in 
connexion with this class of transactions. 

The trial Magistrate in acquitting the 
respondent has'at the conclusion of his 
judgment said: 

His oflence would, therefore, only be a tech¬ 
nical one and it might amount to misappropria¬ 
tion but it was not criminal misappropriation. 

The offence no doubt is a technical one, 
in the sense that no loss was incurred byl 
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the post office and the money involved 
was voluntarily returned, but the offence 
undoubtedly does amount to criminal 
misappropriation within the meaning of 
S. 403, I. P. C. The trial Magistrate has 
relied upon the case Imam Din v. Em¬ 
peror (1). That case, however, has obvi¬ 
ously no bearing upon the facts before us 
and I do not consider it necessary to 
discuss it. 

The question remains what punish¬ 
ment should be imposed for this offence. 
The respondent is a young man and is 
apparently a respectable one. The of¬ 
fence took place as long ago as August 
19115. It was known to Nazir Ahmad 
(P. W. 2), of the Daska post office, at 
the time. It was also investigated by 
Ram Lai (D. W. 2), Inspector of Post 
Offices, Pasrur Sub-Division, in the month 
of December 1925, and this official satis¬ 
fied himself with censuring the respon¬ 
dent. Under these circumstances, al¬ 
though the offence under S. 52, Post Office 
Act, cannot be regarded as anything but 
serious, I think that the interests of 
justice would be met in the present case 
by a nominal imprisonment coupled 
with fine. 

I would accordingly accept the appeal, 
set aside the acquittal and convict the 
respondent under S. 52, Post Office Act 
6 of 1898, and would sentence him to 
be imprisoned till the rising of the Court 
and to pay a fine of Rs. 100, or in de¬ 
fault, to undergo three months rigorous 
imprisonment. 

1 ek Chand, J.—I agree. 

R D - Appeal accepted. 

”(i; [1902] 39 P. L. R. 1902. " 
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Shadi Lal, C. J., and Addison, J. 

Preman and another —Appellants. 

v. 

Emperor —Opposite Party. 

Cri. A. No. 226 of 1925, Decided on 21 
May 1925, from an order of the Sess 
Ferozepore, D/- 12th January 1925. 

(a) Penal Code, S. S00, Ezcep. 4— Fatal 
tack not premeditated but on the other fai 
ease not coming under Excep. 4— Offence 
murder but death sentence ti not called for. 

, the fatal attack was not a promo 

tated one and the.victims were injured in t 
neat of passion upon a suddon quarrel and I 

aofia dld ne *ther take undue advantage i 
aewa, in a oruel or unusual manner, but fr 


the other facts of the case the case would not 
come under Escep. 4 to S. 300. 

Held : that the offence was-one of murder, but 
that the extreme penalty of the law should not 
be exacted in the case. [P 91 C 1, 2} 

(6) Penal Code, S. 300— Violent blow by .ilany 
on vulnerable part of body such as head — Of¬ 
fender is guilty of murder. 

A parson delivering a violent blow with a 
lethal weapon like a dang on a vulnerable part 
of the body such as the head must be deemed 
to have intended to cause such bodily injury 
as he knew was likely to cause the death of the 
parson to whom the injury was caused. 

[P 94 C 21 

Sagar Chand and Ganpat Rat —for Ap¬ 
pellants. 

Judgment.—On the afternoon of the- 
5th July 1924, a quarrel took place bet¬ 
ween two sweepers, Duman and Khush- 
ala, of the village Daroli Bhai in the 
Ferozepur District and this quarrel deve: 
loped into a serious transaction in which 
two men, namely, Phaggu and his father 
Maghi lost their lives, and a few others 
sustained more or less severe injuries. 
The prisoner Kheman has been convicted 
of the murder of Phaggu, and his brother 
Preman has been found guilty of the 
murder of Maghi; and both of them have 
been sentenced under S. 302, I. P. C., to 
suffer the penalty of death. 

There is ample evidence on the record 
that Duman owed Rs. 60 to two Jats, 
Bachint Singh and Sunder Sipgh who 
are cousins and carry on money-lending 
business jointly. On the afternoon in 
question Bachint Singh came to Duman 
while he was sitting in his house near 
the villago dharmsala, and asked him to 
repay the loan of Rs. 60. The'debtoi- 
said that he had paid Rs. 30 to Khushala 
who had stood surety for the loan, but 
Bachint Singh replied that he had not 
received any money .from Khushala. 
The two then went to Khushala to en¬ 
quire from him about the money. The. 
latter denied having received Rs ?0 from 
Duman, whereupon Duman and Khu¬ 
shala began to abuse each other. While 
they were quarrelling, Phaggu came up- 
from a neighbouring well ^d suggested 
to them that they should settle the mat¬ 
ter amicably. His intervention was, how¬ 
ever, resented by Khushala who told him 
to mind hia business and not to interfere 
with him. 

The story for the prosecution is that 
the noise of the altercation attracted the 
attention of Khushala’s sons, Kheman 
and Preman, and his nephews, Bishua 
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and Kishna, who came up armed with 
dangs from the house of Pieman. Khe* 
man struck Phaggu a blow with his dang 
on the back of the neck and Kishna fol¬ 
lowed suit with a dang blow which hit 
Phaggu just below the site of the first 
injury. The victim then ran for his life, 
but he was pursued by the four accused, 
and after he had goue about 40 karams, 
ho was given a severe blow on the head 
by Kheman which felled him to the 
ground. All the four persons then began 
to belabour him as he lay on the 
ground. His brother, Binna, who had 
witnessed the whole affair from the begin¬ 
ning, ran to his assistance but he was 
struck by Bishna. When he fell down he 
was beaten by Bishna and his three com¬ 
rades. At this stage, Binna's father 
Maghi came up to interfere, but Preman 
struck him on the top of the head with 
his dang and knocked him down, and 
Bishna hit him while he was lying on the 


of the body, such as the bead, must be 
deemed to have inte nded to cause such 
bodily injury as he knew’ was likely to 
cause the death of the person to whom 
the injury was caused. 

We accordingly hold that both Khe- 
man and Preman have been rightly con¬ 
victed uuder S. f.02, but we do not think 
that the extreme penalty of the law 
should be exacted in their case. We. ac¬ 
cordingly accept the appeal so far as to 
reduce the sentence of death in each case 
to that of transportation for life. 

r.D. Appeal accepted. 
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Harrison and Tek Chand, JJ. 

Mt. Harcharan Kaur — Defendant 
Appellant. 

v. . 

Lachhman Singh —Plaintiff Respon- 


ground. 

The injuries received by Phaggu re¬ 
sulted in his death almost at once, but 
Magbi survived for a few hours and ho 
died on the morning of the 6th July, 
while he was on his way to the hospital. 
The medical witness, who examined the 
body of Phaggu, found that he had sus¬ 
tained, besides simple injuries, a contused 
wound on the head which had fractured 
the right parietal bone. Maghi had re¬ 
ceived one ^simple injury on the right 
chest and a contused wound on the head 
which had caused a fracture of the skull. 

Now, there are a large number of wit- 
nessoss’ who have deposed to the effect 
that the fatal injury on the head of 
Phaggu was caused by K heman , and that 
his brother Preman was responsible for 
the contused wound on the head of Maghi 
which led to his death. _ It appears that 
the fatal attack was not a memeditated. 
ono and that both the victims were in¬ 
jured in the heat of passion upon a sud¬ 
den quarrel, and that- the offenders did 
neither take undue advantage nor acted 
in a cruel or unusual manner. Tho facts 
of tho case, however, make it clear that 
there was no tight between the offenders 
on the one side and their victims on the 
lother; and we cannot, therefore, hold 
[that the requirements of Excep. 4 to 
IS. 300, I. P- C., have been established. 
'There can bo no doubt that a person de¬ 
livering a violent blow with a lethal 
‘weapon like a dang on a vulnerable part 


lent. 

S. A. No. 2699 of 1923, Decided on 
31st October 1927, from the decree of the 
Dist. Judge, Ferozepore, D - 20th Octo¬ 
ber 1923. 

Evidence Acl, S. 114. III. (e)—Voint raised 
in the grounds of appeal—Eo mention made in 
the judgment—Court is presumed to have acted 
properly. 

Where a point is definitely raised in the 
grounds of appeal and the Court makes no men¬ 
tion thereof in its judgment, it must still be 
presumed to have performed the judicial act of 

writing a judgment regularly and properly. 

[P 95 C lj 

Mod Sagar—ior Appellant. 

Badri Das—for Respondent. 

Harrison, J.—In this case the plaintiff 
sued tho widow of his dead brother, 
claiming the land, which would have 
fallen to that brother's share had ho 
survived his father. The suit has been 
decreed both in the trial and in the ap¬ 
pellate Courts and the only point raised 
on second appeal is that the question of 
tho right of the widow to inherit the 
share in the family property, which would 

have fallen to hor husband, had helivKl. 

has not been decided by tho Distric, 
Judge, although the point was put in 
issue and decided by the trial Court and 
specifically raised in the grounds of ap¬ 
peal. The grounds of appeal in this 
Couit have been drafted and presented by 
the same counsel who argued the appeal 
before the District Judge. In these 
grounds he does state that the point was 
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not decided, though raised in the grounds 
of appeal, but he does not say that he 
pressed or argued the point before the 
District Judge, nor is there up to date 
an affidavit from him on the point al¬ 
though four years have elapsed since the 
judgment was pronounced. 

The question to be decided, therefore, 
is whether it is to be presumed that a 
District Judge who makes no mention 
whatsoever of a point definitely raised in 
the grounds of appeal is to be presumed, 
in the words of S. 114 (e), Evidence Act, 
to have performed, tho judicial act of 
writing a judgment regularly aud pro¬ 
perly, or on the contrary to be presumed 
to have failed in his duty and to have 
ignored the point definitely presented and 
argued before him by counsel. I am of 
opinion that the presumption as laid 
down in the Evidence Act must be made 
,and that inasmuch as it i9 one of tho 
{Judge’s duties to deal with all the points 
{raised before him for determination, if 
|his judgment deals with one only, it must 
|be presumed that that is the only point 
'put before him by counsel and that he 
jhas performed his judicial duties regu¬ 
larly. It is contended that the failure to 
say in so many words that no other point 
was argued is tantamount to a sort of 
admission by the Jud^e that other points 
were argued and that be failed to decide 
them. It is also con tended-that evon if 
the point was not argued, it was still the 
duty of the Judge to decide it if entered 
in the memorandum of appeal. I cm 
see no force in these contentions and in 
the absence of any assertion in the 
grounds of appeal or affidavit by counsel 

that the point was argued, I am of opinion 
that the presumption must be made. The 
presumption is that judicial acts have 
been regularly performed and not merely, 
as counsel would have us read it, that 
juaioial officers who say so are telling that 

o { w ° uld fiQd that the a PP0al must 
failand be dismissed with costs. 

1 ekehnnd, J — I agree with the order 
proposed by my learned brother. This 
appeal should be dismissed. 

N D ‘ Appeal dismissed. 
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Shadi Lal, C. J. 

Brahman Water Mills Co., Damodar- 
pura of Jassian — Complainant—Peti¬ 
tioner. 

v. 

Mangladha Mal aud others —Accused — 
Respondents. 

Cri. Revn. No. 1286 of 1927, Decided on 
26th October 1927, reported by tho Sess. 
J., Attock, on 21st August 1927. 

Criminal P. C. t S 133 —Proceedings under 
S, 133 —Magistrate must proceed in conformity 
with provisions of Ch. 10. 

When a Magistrate commences proceedings 
under S. 133, he is not at liberty to proceed 
otherwise then in conformity with the rule laid 
down in Ch. 10: 8 H\ P. 37 Cr . Foil. [P 06 C 1} 

Order of Reference— Damodar Lal, 
the Manager of the Brahman Water Mills 
Company, alleged that one Mangladha 
Mal and four other men had obstructed 
aa old public path and thus caused great 
inconvenience to tho public and the com¬ 
plainant as well as damage to the com¬ 
plainant’s water mills. A prayer was 
made that action be taken against the ac¬ 
cused under 8. 133 and 147, Criminal P.C. 

The Magistrate took the evidence of 
four witnesses produced by the com¬ 
plainant and then issused the following 
order : 

Accused may be called to show cause why 
action under S. 133, Criminal P.C., be not taken 
against thorn. 

The accused appeared and put in a 
written statement. The Magistrate then 
framed the following four issues : 

1 Whether the lands in which Mills are 1 
situated remained in possession of the com- 1 
plainant. > 

p 2 _Whether action under Ss. 133-147, Criminal 
l.L., is desirable and whethor any dancer of 
breach of peace exists. * 

3 What effoct has the previous litigation on 
tno oase on hand ? 

4 To what relief is the complainant entitled ? 

He then fixed a date for evidence. 
After hearing the evidence of both parties 
and holding that S. 133, Criminal P C 
is not applicable, Sardar Uttam Singh,’ 
exercising the powers of a Magistrate 
of the 1st Class in the District of Attook 
dismissed on 27th July 1927 the com¬ 
plaint made under under Ss. 133/147 
Criminal P. 0., aud direoted the com¬ 
plainant to have recourse to oivil Courts 
regarding his alleged grievance if s » 
advised. 
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The proceedings are forwarded for re¬ 
vision on the following grounds : 

The Magistrate appears to have over¬ 
looked the provisions of Ss. 133 and 139-A 
and omitted to issue conditional order 
under S. 133 (1), Criminal P. C., and also 
to proceed in the manner laid down in 
S. 139-A, Criminal P. C. On the one 
hand, after issuing notice, he commenced 
to try the case as a civil suit but omitted 
to frame the only necessary issue, namely, 
one as to its being a public thoroughfare. 
When the Magistrate found that the res¬ 
pondents denied the existence of a public 
right in respect of the way and that 
there was reliable evidence in support of 
such denial it was incumbent on him in 
compliance with the provisions of 
S. 139-A to stay the proceedings until the 
matter of the existence of such right had 
been decided by a competent civil Court 
without directing any particular party to 
have recourse to the civil Courts. On 
the other hand the lower Court appears 
to have eventually treated the matter as 
if it were a complaint of an ordinary 
offence and to have totally ignored the 
special provisions made by the Legis¬ 
lature in Ch. 8, Criminal P. C for deal¬ 
ing with applications for the removal of 
nuisances. 

The Magistrate’s initial mistake lay 
in not issuing a conditional order under 
S. 133 (1), Criminal C., after record¬ 
ing the statements of the applicant’s 
witnesses. He lost sight of the fact that 
proceedings under S. 133 are ex parte. 

When a Magistrate commences proceed¬ 
ings under S. 133, he is not at liberty to 
proceed otherwise than in conformity 
with the rules laid down in Ch. 10, 
[Queen v. Pitti Singh (1) ]. 

The applicant has no doubt been pre¬ 
judiced by the order passed referring him 
to a civil Court. 

I accordingly accept the application for 
revision and submit the proceedings to 
the High Court with the recommendation 
that the Magistrate’s order be set aside. 

Order 

Shadi Lai, C. J — For the reasons re¬ 
corded by the learned Sessions Judge I 
set aside the order of the Magistrate and 
direct him to decide the case under 
S. 133, Criminal P C. in accordance with 
the procedure prescribed by law. 

N.D. Order set aside. 


* A I R 1928 Lahore 96 

Broadway and Jai Lal, JJ. 

Bishen Chand and others —Defendants 
—Appellants. 

v. 

Mt. Bishen Devi and others —Plain¬ 
tiffs and Defendants—Respondents. 

P. A. No. 2091 of 1923, Decided on 
1st December 1927, from the decree of 
the Senior Sub-Judge, Lahore, D/- 15th 
June 1923. 

* Civil P. C., 0. 34, It. 1—Iiulc is manda¬ 
tory. 

Mortgagors on redemption of the mortgaged 
property should be directed to pay the mort¬ 
gagees interest up to the date fixed for redemp¬ 
tion by the Court. R. 7, 0. 34 is mandatory 
on this point. [P 96 C 2] 

Tirath Ham —for Appellants. 

Broadway, J.—The only point for 
determination in this appeal is whether 
the mortgagors on redemption of the 
mortgaged property should be directed to 
pay the mortgagees interest up to the 
date fixed for redemption by the Court. 
The Court has only allowed interest up 
to the institution of the suit, as it con¬ 
sidered that the interest already allowed, 
was suflicient. In doing so the learned; 
Senior Subordinate Judge, Mr. Ghulam. 
Yazdani, appears to have lost sight of[ 
R 7, 0. 34, Civil P. C., which is man¬ 
datory on this point. 

The respondents filed cross-objections 
urging that costs should not have been 
allowed to the appellants on the ground 
that the appellants had raised various 
pleas which ought not to have been raised 
by them. On the other hand it appears 
that the plaintiffs-respondents claimed to 
redeem the property for a far less sum 
than was due, and in these circumstances 
I do not think that the order of the 
Court as to costs should be interfered 
with. The cross-objections are, there¬ 
fore, dismissed. 

The appeal is accepted and the appel¬ 
lants are allowed the sum of Rs. 864, the 
interest claimed. No order as to costs in 
this Court. This sum of Rs. 864 must 
he paid by the 1st February 1928. 

Jai Lal, J —I agree. 

s p Appeal accepted 


(1) 8 W. R. 37 Cr. 
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Broadway, J. 


plainant’s addvocatc-s have adressed me in 
support of the order for further enquiry. 
Most of the authorities cited afford no 


Moti Lal and others— Accused — Peti¬ 
tioners 

v. 

JSmperor —Opposite Party 

Criminal Revn. Petition No. 868 of 1927. 
Decided ou 14th November 1927, from 
the order of Additional Sess-J udge., 
Delhi. D/-29th April 1927. 

* (a) Criminal P. C., S. 202—Issuing notice 
to person complained against for showing cause 
for not issuing process against him is unusual. 

It is a little incongruous to call -on a person 
accused of an offence to show cause against pro¬ 
cess being issued against him when proceedings 
under S.i.02,Criminal P.C. are in contemplation. 
The procedure is unusual but does not justify 
interference in revision unless thero is reason 
to believe that it has occasioned a miscarriage 
of justice : 6 Bom. L. It. 91, Bel. on : A. 1. B. 
1923 Cal. 198 and A. I. B. 1928 Lah. 88, Dist. 

[P 97 C 2] 

(6) Criminal P. C. S. 436 —Inquiry after dis' 
charge. 

Further inquiry after discharge is “improper 
unless tho order of discharge is manifestly 
perverse or foolish or is based upon a record 
of evidence which is obviously iucompleto: 
10 P. B. 1911 [F. B).\ A.I.B. 1921 Lah. 214; 
1 Lah. 216; and A. I. B. 1923 Lah. 329. Foil., 
A. I. R. 1927 All. 38, Dist. (P 97 0 2) 

Nand Lal —for Petitioners. 

Moti Sagar and Nawal Kisliore —for 
the Crown. 

Judgment.— A complaint under 
Ss. 392, 347/348 and 477,1. P. C., was in¬ 
stituted by certain persons against the 
petitioners. The Magistrate decided to 
make an enquiry before issuing process 
and took action under S. 202, Criminal P. 
C. At the same time notice was issued 
to the petitioners to be present although 
it does not appear they wore allowed to 
do more than act as spectators of the pro¬ 
ceedings. After examining the witnesses 
produced by the complainants the Magis¬ 
trate recorded a detailed and reasoned 
order holding that no prima facte caso had 
been made out against tho petitioners and 
so dismissed tho complaint. The com¬ 
plainants then moved tho Sessions Court 
on tho revision side and the Additional Ses 
sions Judge ordered a fuvther enquiry, as 
after a review of the evidence he came to 
a conclusion different from that arrived 
at by the learned Magistrate. 

Against this order the petitioners have 
come up to this Court under S. 4S9, Cri¬ 
minal P, 0., and on their bohalf I have 
Heard counsel at length while the com- 

1923 1*13 


assistance and need not bo discussed. It 
has been strongly urged that the Magis¬ 
trate acted against law in issuing notice 
to the petitioners and allowing them to 
ho present at the enquiry. This pro¬ 
cedure is certainly unusual. In re Tula- 
ram Udaram (1) the Bombay High Court 
held it was not illegal to call on the per¬ 
son complained against to show cause. 
The Calcutta High Court has, however, 
taken a different view in Cliandi Charan . 
Mitra v. Manindra Chandra, A. I. E 
1923 Cal. 198, a view that found favour 
with Fforde, J., in Jagindar Singh v. 
Agha Safdar Ali Khan (2). And it appears 
to mo a little - incongruous >to call on al 
person accused of auoffenco to show cause 
against process being issued against him 
when proceedings under 8. 202, Criminal 
P.'C., are in contemplation. At the same 
time this alone would not induce me to 
interfere in revision unless there was rea¬ 
son to believe that it had occasioned a 
miscarriage of justice. 

In tho present caso I am unable to see 
that the more presence of the petitioners 
could have affected ’the evidence led by 
the complainants. The Magistrate re¬ 
corded a detailed order showing that he 
had considered and weighed all the evi¬ 
dence recorded by him and giving reasons 
for his being unable to accept it as cor¬ 


rect or true. The learned Additional 
Sessions Judge has also examined tho evi¬ 
dence and, as he thought tho evidence 
worthy of oredence, ordered a further en¬ 
quiry. It has been urged that the Addi¬ 
tional Sessions Judge acted legally, and 
reliance was placed on Piare Lal v. Sagar 
Mai (3), which no doubt is to the point. 
At the same time it was laid down in 
Eviperor v. Kesri (4), by a Full 
Bench of the Chief Court that generally 
speaking further enquiry after discharge is 
improper unlbss tho order of discharge wus 
manifestly perverse or was based upon a reoord 
of evidence which was obviously incomplote. 

This has been followed consistently by 
this Court: see for instance Dani v. Em m 
peror (5) , Nahi Bakh sh y. Croton (6) and 


[1901] 6 Bom. L. R. 91 . 

A. I. R. 1928 Lah. 18 
A. I. R. 19*7 All. 38=49 All. 230. 

[1311] 10 P. R. 1911 Cr.=24 P. W R 

L c -132=205 p. l. r. ion'. 

r . A I. R. 1921 Lah. 214. 

6) [1920] 1 Lah. 3i6=:6 I. O. 777=109 P. L. 
li. 1920. 


fti 
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Karam Chant1 v. Mathra Das (7), and I 
am unable to see any rea c on for refusing 
to accept, that as laying down the rule to 
he followed by this Court. The order of 
the Magistrate is not, and has not been 
called, perverse or foolish, and it was-not 
suggested that the record of the evidence 
was incomplete The mere fact that the 
Additional Sessions Judge was pre¬ 
pared to place a different value on the 
testimony of the witnesses would not 
warrant the order passed by him. I 
therefore accept this petition, and setting 
aside the order of the Additional Sessions 
Judge restore that of the Magistrate, dis¬ 
missing the complaint. 

N.K. Petition accepted. 

(7) A. I. R. 1923 Lah. 3297 


A I. R 1928 Lahore 98 (1) 

Shadilal, C. J„ axd Zafar Ali, J. 

Diuancliand— Defendant—Appellant. 

v. 

Doda Shah —Plaintiff—Responlent. 

Second Appeal No. 310S of 1924, Deci¬ 
ded on 10th November 1927, from 
decree 'of Dist. Judge, Rawalpindi, 
D/*.l7th October 1924. 

Registration ,4c/, S. 76(6 )—Registrar refusing 
to register a document without giving reasons 
to do so—Order passed ts one under S. 76(6). 

Where a Registrar, without making an en¬ 
quiry into the allegations of the executant that 
the date of execution had been altered, refused 
to register a document, but gave no reasons in 
support of that order : 

yield : that his order amounted to a refusal 
to register on the ground of denial of execution 
and a suit lay under S. 77. (P 98 C 2} 

Ciobind Ram Khanna —for Appellant. 

Bhatjat Govind Das—lor Respondent. 

Shadi Lai, C. J .—This appeal arises 
out of an action brought under S. 77, 
Indian Registration Act, for a decree 
directing that a mortgage-deed should he 
registered. The facts relevant to the 
question of law are briefly these : 

The ‘plaintiff Doda Shah presented to 
the Sub-Registrar for registration a mort¬ 
gage-deed alleged to have been executed 
by the defendant Dewan Chand. The 
Sub-Registrar thereupon issued a summons 
to the defendant to appear before him, 
but the defendant made no appearance in 
answer to the summons. The Sub- 
Registrar then passed a cryptic order re¬ 
fusing to register the document, ap¬ 
parently on the ground that the execution 
thereof had been denied by the defendant. 


(Harrison, J.) 1928 

The plaintiff, thereupon, moved the 
registrar by a petition for the compulsory 
registration of the deed, and this appli- . 
cition was resisted by the defendant on 
the plea that the date of the execution of 
the deed had been changed, without his 
consent, from 20th March 1922 to the 
17th March 1922. The Registrar, without 
making any enquiry, passed an order refus¬ 
ing to register the document, but gave 
no reasons in support of that order. 

Now, the learned District Judge holds 
that the order of the Registrar was passed 
under S. 76(b), Registration Act and we 
concur in that conclusion. It is clear that 
the alleged alteration in the date was 
made by she defendant himself, as he 
affixed his own signature to the altered 
date. The Registrar was entirely wrong in 
not making any enquiry into the matter, 
and his order amounted to a refusal to 
register the document on the ground of 
the denial of execution. 

For the aforesiid reasons we hold that 
the suit was rightly brought under S. 77, 
Registration Act. We accordingly dismiss 
the appeal with costs. 

S.J. Appeal dismissed. 
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Harrisox and Dalip Singh, JJ. 

Daim and others —Plaintiffs—Appel 
lants. 


v. 

Khanu and others —Defendants—Res¬ 
pondents. 

First Appeal No. 1028 of 1922, Deci¬ 
ded on 31st March 1927, from decree of 
Senior Sub-Judge, Shahpur, D - 20th 
March 1922. 


Limitation Act, Art. 142—Suit for possession 
-1'roof of possession within 12 years and dis- 
o^session by dejendant is sufficient Actual 
ate of dispossession need not be proved. 

In a suiMor possession under Art. 142 what 
as to be shown is possession and dispossession 
ithin twelve yeirs, and to do so it is sufticient 
> prove possession within twelve years, 
hich can usuallv be done by the revenue re- 
ords, if nnrebutted, and further, the absencei of 
ossession or rather the possession of the, dc- 
mdant on date of suit. The actual date o 
ispossession need not be proved. [P 100 C 2] 

Sanak Chand and Oledulla—lor Ap- 


illants. 

1 # 4 


in jvnrl «7. Tj . K.O.VUV 


for Respondents. 

Harrison, J—The plaintiff, descen¬ 
dants of one Haku, from one branch of a 
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family, while the defendants, descendants 
of Gullu, form the other, the common 
ancestor being one Smail. Mt. Begman, 
defendant 6, is the widow of Jahana of 
the plaintiff’s branch and she has been 
impleaded as a pro forma defendent only 
as a separate area of the family property 
has been given to her for her lifetime. 
The revenue records show that Smail 
owned one-half of a holding No. 64 and 
was 'joint in this holding with one Nabu 
and subsequently in the year 1892 his 
descendants effected a partition and 
received the larger portion of this hold¬ 
ing. Haku, the ancestor of the plaintiff- 
branch is shown as having subsequently 
purchased a small plot of land. At the 
settlement of 1891-92 this plot was in¬ 
cluded in the joint holding of the family 
though no mutation order was passed and 
it is-not known how the entry came to be 
made. The two branches of the family 
held definite areas throughout the period 
1891 to 1918 as shown in the various 
jamabandis, the branch of Haku always 
holding considerably larger share. In 
the column of ownership the entries 
continued as made in the year 1891-92 
and showed both the property of 
Smail and the area purchased by Haku 
as jointly owned by the whole family. 

In-1917 the family presented a petition 
to the patwari stating that they had 
partitioned the whole of the land held by 
them including a large area of shau.ilat, 
which had been allotted in the year 1904 
and that they wished to make a formal’ 
and regular partition by observing the 
existing possession of both branches and 
this independent of the question of title 

Ji 8 fche pafc ' var L ‘ L sent a report to the 
Tahsildar, in which he showed the actual 
possession of the two branches as ap- 
proximately equal. The Tahsildar re¬ 
corded that the members of the family 
who were present, asserted that the exis¬ 
ting possession had continued for eleven 
years, that they wished that the existing 
ossession be respected and continued; 
he therefore ordered partition to be effec¬ 
ted in accordance with their wishes and 
in accordance with the actual existing 
m ~ Thls ® ould only mean actual 
the nt p ° ssession more especially as 

the partitmn^ was t° be irrespective of 

order ° f th 2 8 P erfecfcl y clear 

ail! • 0 l“ WaS effect6d b y making 
an entry m the record showing the two 

anches as in possession of one-half each 


The plaintiffs have come to Court relying 
on the past history of the family, have 
stated that their cause of action arose on 
the date of the mutation entry, that the 
defendants have seized an area of 211 
kanals since the date of that mutation 
order, and that they are entitled to this 
area and wish the status quo restored. 

The suit has been dismissed and the 
plaintiffs appeal, and after taking us 
through all the revenue records and ex¬ 
plaining the position, counsel has ulti¬ 
mately rested his case on the failure of 
the revenue authorities to carry out their 
own orders with the result that the de¬ 
fendants are now in the possession of 
211 kanals more than they held in the 
jamabandi of 1916-17. There can be no 
doubt that the orders as passed have not 
been carried into effect. Not only the 
jamabandi of 1916-17 but also the two 
previous jamabandis, establish that the 
area now claimed by the plaintiffs was 
throughout held by them in excess of 
their strict half-share as shown in the 
column of ownership. In the year of 
1916-17 or thereabouts the area, which 
they had been holding jointly was appa¬ 
rently brought into hotchpot and the 
result of the division gave the same dis¬ 
proportion between the shares as is to be 
found throughout the entries and as is 
explained by the additional holding ac¬ 
quired by Haku. 

Counsel for the respondent has urged 
that the plaintiffs should be confined to^ 
their pleadings and unless and until they 
can show the actual date and cir¬ 
cumstances of the dispossession as alleged 
in their plaint, the present entry being in 
favour of the defendants, it must be 
assumed that all the previous entries are 

nio° n ?-2 fch ^ fc lfc musfc be held fcbafc th 0 
plaintiffs have failed to show that 

throughout the whole of this period they 

have actually held knowingly or un- 

nowingly the precise area purchased 

tL^ n ' ai t CQSt0r ' and thafc "hey are 

thev h!; 006 05601110 area - which 

enforo^T- J ‘. he p,eadin S s are to be 
enforced strictly, it will be found at p. 30 

°L be pap( T boo k that the defendants 

8 of tSnl S ? 6nb by StatiQg that para - 
« of the plaint was correct. This is an 

obvious mistake and must be treated as 

such, but it hardly lies in the mouth of 

d0f !° daQks *0 insist on strict pleading 

W n?^ 6 ” 30 ! 768 have been so oare- 
iess. it appears to us that the plaintiffs 
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having put their grievance before the 
Court anl having roughly describe;! their 
cause of action, though that cause of ac¬ 
tion did not arise from the making of the 
entry but from the conduct of defen¬ 
dants which followed thereon, we are of 
opinion that relief should be given to 
them if they succeed in showing that 
they are entitled to it. 

Without going into the question of the 
identity of the land throughout the 
twenty-seven years or more the salient fact 
is established that the parties did agree to 
observe existing possession and that the 
revenue records bear strong internal evi¬ 
dence establishing that the excess held by 
the plaintiffs’ branch is approximately 
the same throughout this period, and the 
amount now claimed has been correctly 
calculated. The fact that they were in 
possession of the excess area being esta¬ 
blished the fact that they are now not in 
possession thereof gives them a cause of 
action. They made their agreement, 
orders were passed that it should be 
carried into effect, and, so far from the 
order being carried out, precisely the 
contrary was done, and on some un¬ 
known date defendants entered upon 
the excess portion, which they now 
hold. We find that in accordance with 
the agreement the plaintiff-branch is 
entitled to receive this excess portion 
which it claims, namely, 211 kanals 15 
marlas out of khata khewat No. 10, 
Khatauni 45-G4 as shown in the jama- 
bandi papers for the year 191G-17 

The article which governs the case is 
142, which gives rise to much misunder¬ 
standing although the wording is per¬ 
fectly clear. In a suit governed by this 
article the plaintiff has to establish pos¬ 
session and dispossession within 12 years. 
He proves his possession say 10 years 
ago and it is immaterial whether it was 
he himself or his tenant who actually 
occupied or cultivated the land. He proves 
that he is not in possession at the time of 
suit and that defendant is. It follows 
therefore as the night the day tint defen¬ 
dant has dispossessed him at some time 
known or unknown and it equally follows 
that the dispossession took place less than 
ten years ago. All the necessary ingre¬ 
dients are established and the suit is good 
and sound. Now, what is the usual pro¬ 
cedure? The plaintiff thinking it wise or 
necessary to give the exact date of his 
cause of action and not knowing what it 
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is, selects a date more or less at random 
and says he was dispossessed some three 
years ago, or more or less as the case 
maybe. The defendant denies this. The 
point is put in issue and the plaintiff 
fails to prove the date on which the dis¬ 
possession took place. Although he owns 
the land, although he was in possession 
within twelve years and has been admit¬ 
tedly robbed by the defendant, the Court 
dismisses the suit and gives the plaintiff’s 
property to the defendant. In doing so 
the Court appears to think, and counsel 
in arguing the matter often appear to ap¬ 
prove of the position, that the Court is 
exercising some curious disciplinary 
powers, punishing the plaintiff for being 
untruthful or ignorant, and rewarding the 
defendant for exposing the deplorable 
conduct of the plaintiff—the prize taking 
the form of the plaintiff’s land. 

To take another instance : a man goes 
away leaving his land in possession of a 
tenant and returns some years later to 
find a stranger in possession. He insti¬ 
tutes a suit and is called upon to prove 
possession and dispossession within twelve 
years. Possession presents no difficulty ; 
ho proves that his tenant held the land 
under him less than twelve years ago. In 
order to prove dispossession he enquires 
from his tenant what has happened,' that 
tenant being in collusive alliance with the 
stranger. An untrue sto>y is told him in 
cousequence, and in the fullness of time 
the inaccuracies are exposed in open 
Court Filled with righteous indignation 
the Court dismisses the .suit because the 
unfortunate plaintiff is so unpopular or 
so ignorant that he has wrongly described 
the date of dispossession. This is hap¬ 
pening every day. In bana shikni cases, 
where as a matter of fact neither side 
knows the exact date of dispossession and 
it is not a question of ignorance or un- 
truthfulness or an inaccurate watch or a 
time-expired calender, the same, discipli¬ 
nary action is taken. The plaintiff is 
forced to name a date. He does so at 
random and on its being shown tint ho 
cannot prove his guess he is punished by 
losing his land because the date of his 
cause of action is wrongly described. 
What has to be shown , is possession; 
and dispossession within twelve years and 
to do so it is sufficient to prove possession 
within twelve years, which can usually 
be done by the revenue records, if un¬ 
rebutted, and, further, the absence of pos- 
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session or rather the possession of the 
defendant on date of suit. It follows 
that dispossession has been proved. We 
accept the appeal and give the plaintiffs 
a decree with costs in both Courts. 

R.D. Appeal accepted. 
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Broadway and Jai Lal, JJ. 

Abdul Ghani —Defendant—Appellant. 

v. 

Sansar Chand and another —Plaiutiffs 
and Defendant—Respondents. 

Second Appeal No. 1210 of 1923, Deci¬ 
ded 23rd November 1927, from decree of 
Dist. Judge, Hoshiarpur, D- 6th Feb¬ 
ruary 1923. 

Hindu Law—Joint family—Alienation by 
managing co-parccner or father—Conditions 
for valid transfer explained—Subsequent im¬ 
moral character of father does not affect debt 
contracted for paying antecedent debt. 

1 ho managing coparcener of a joint un¬ 
divided estato cannot alienate or burden the 
estate qua manager except for purposes of 
necessity : if he is the fathor and the rever- 
sionaries are the sons he may, by incurring 
dobt so long as it is not for an immoral pur° 
pose, lay the estate open to be taken in execu¬ 
tion proceeding upon a decree for payment of 
that debt If he purports to burdeu the es¬ 
tate by mortgage, then unless that mortgage is 
to discharge an antecedent debt, it would not 
bind the estate. An antecedent debt meuiis 
antecedent in fact as well as in time, that is 
to say, that the debt must be truly independent 
and not part of the transaction impeached * 

A. I. B, 1924 P, C. 50, Foil , (P 102 q 

The fact that managing coparcener or father 
was found extravagant, vicious and generally 
of an immoral character after the date of 
borrowing money for paying antecedent debt 
does not affect the validity of debt contracted 
by : 10 P. R. 1918 ; A. I. R. 1921 Lah 
2U5,Ref. [P 102 Cl] 

Niaz Muhammad —for Appellant 

Fakir Chand and Chandar Gupta— for 
Respondents. 

Broadway, J-This and the con¬ 
nected second appeal arise out of two 
oases instituted by the sons of onoHukam 
Chand for a declaration that certain 
alienations made by their father Hukam 
Chand would not affect their rever¬ 
sionary rights on his demise. The defen¬ 
dant m one case was Abdul Ghani who 
had purchased 64 kanals 5 marks of land 
trom Hukam Chand 1 on 9th June 1905 

? 3 ' M0 ° In ‘he second 
the defendant was one Sardar Ali 

-O had Purchased certain property 


from Hukam Chand for a sum of 
Rs. 4,700 on 13th January 1917. The 
learned District. Judge recorded one judg¬ 
ment in both cases although the trials 
were separate and found necessity estab¬ 
lished for Rs. 1,000 in tho case against 
Abdul Ghani, and in the case against Sardar 
Ali decreed the plaintiffs’ suit in full. 
Abdul Ghani and Sardar Ali have pre¬ 
ferred two separate appeals to this Court 
and we have heard Mr. Niaz Muhammad 
on behalf of Abdul Ghani, aud Mr. Badri 
Das on behalf of Sardar Ali, while 
Mr. Fakir Chand and Chandar Gupat ap¬ 
peared for the plaintiff-respondents. 

The case of Abdul Ghani need not do- 
tain us long. The findings are clear that 
Hukam Chand and his sons were mem¬ 
bers of a Joint Hindu family and that 
the property alienated was ancestral. 
These are pure findings of fact. Simi¬ 
larly, it was found that no necessity 
whatever had been proved for Rs. 1,500 
out of the Rs. 2,500 alleged to have been 
paid by tho appellant Abdul Ghani. 
Mr. Niaz Muhammad was constrained to 
admit that there was no evidence what¬ 
ever on the record as to necessity qua 
this sum of Rs. 1,500, and I would, 
therefore, dismiss this appeal with casts.' 

The matter is not quite so clear in the 
second appeal, namely, the one by Sardar 
Ali. The learned District Judge finds 
that tho sum of Rs. 4,700 was made up 
of four items : 

(a) Paid to Saif-ud‘Din, previous 
... mortgagee ... ... o i50 0 

W Deposited with the vendee for 
payment to Saif-ud-Din in oaso 
any oxcess was found to bo due 
to the mortgagee in (n) ... 200 

(c) Cash paid before the sub-Rogis- 

trar 900 

(<1) Registration exponses ... ’100 

Total ... 4,700 

qua the Rs. 1,900, there is no ovidonce of 
necessity whetever and tho view taken 
by the learned District Judge must, 
therefore, prevail. 

As to the item payable to Saif-ud-Din 
the position is this. In 1915, Saif-ud- 
Din advanced this sum of Rs. 2,500 on 

hj?7°q 8 T t *°,. Hukam Chand - and ia 

1917 Sardar All was to pay otT this item 
together with any further sum that 
might be found due for which purpose 
he retained Rs. 200 of the sale price 
As a matter of fact Saif-ud-Din was paid 
a sum of Rs. 2,631-12-6. The learned 
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District Judge, apparently following 
Sahu Bam Chandra v. Bhup Singh (1), 
came to the conclusion that although the 
debt to Saif-ud-Din was “ antecedent ” 
it was the duty of the vendee Sardar Ali 
to establish that the debt for wh*ch the 
mortgage had been executed in 1915 was 
for necessity. Their Lordships of the 
Judicial Committee considered Sahu 
Bam Chandra v. Bhup Singh (l), in 
Brij Sara in v. Manga l Prasad (2), and 
in order to make the position clear 
formulated at p 104 of the report, the 
propositions which they desired to lay 
down as a result of their examination of 
the authorities. It was there held that : 

(1) The managing coparcener of a join: un¬ 
divided estate cannot alienate or burden the 
estate qua manager except for purposes of 

necessity : 

• 

(2) If he is the father and the reversioners 
are the sons he may, by incurring debt, so long 
as it is not for an immoral purpose lay the es¬ 
tate open to be taken in execution proceedings 
upon a decree for payment of that debt. 

(3) If he purports to burden the estite by 
itnortgage, then unless that mortgage is to dis¬ 
charge an antecedent debt, it would not bind 
the estate and. 

(i) Antecedent debt means antecedent in fact 
as well as in time, that is to say, that the debt 
Imust be truly independent and not part of the 
transaction impeached. 

Now, the transaction impeached in 
this litigation is the sale to Sardar Ali, 
and therefore, the debt paid off by Sar¬ 
dar Ali to Saif-ud-Din was clearly an 
independent one and, therefore, ’‘antece¬ 
dent within the meaning of that ex¬ 
pression as used by their Lordships of 
the Judicial Committee. It was con¬ 
tended, however, that the fact that this 
debt was an antecedent one merely 
shifted the onus on to the plaintiffs-res- 
pondents to prove that the debts were 
immoral and that, therefore, on the find¬ 
ings in this case the learned District 
Judge's decision should be upheld. 

Now, it is true that the learned Dis¬ 
trict Judge has found that Hukara Chand 
was extravagant, vicious and generally 
of an immoral character, but this finding 
relates to his character as established in 
1917. Admittedly there is nothing on 
the record to connect the debt incurred 
by Hukam Chand under this mortgage 
with any of his vicious propensities or 
activities It was urged however that it was 
sufficient to discharge the onus to prove 

(1) A. 1. R. 1917 P. C. 61—39 All. 4J7—44 
I. A. 126 (P. C.). 

(-2) A. I. R. 1924 P. C. 50=46 All. 95=51 I. 
A. 129 (P. C.J. 
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that he was generally of immoral char¬ 
acter without any business in which he 
could have invested the money-raised by 
him under the mortgages. In support of 
that contention reliance was placed on- 
Jasicanti v. Tej Sarain (3), in which it 
was remarked that there is a presump¬ 
tion that a loan has been raised for an 
‘ immoral purpose ” if it is proved that 
at the time of raising the loan the bor¬ 
rower was living a licentious life, beyond 
his means, indulging in drink, riot and 
debauchery and that at the same time he 
was without any business or occupation 
upon which the money might legiti¬ 
mately have been spent. Earn Eattan 
v. Basant Eai (4), is an authority which 
appears, to some extent,—at any rate, to 
conflict with this view, for it was held 
in that as well as in certain other cases 
that the burden is not discharged by 
showiog that the father lived an extra¬ 
vagant or immoral life and that there 
must be a direct connexion between the 
debt and immorality set up by the son. 
I do not think it necessary to examine 
these two authorities in order to ascer¬ 
tain whether they are reioncilable, for, 
it seems to me that in this case it has 
not been proved that when the debt ir> 
question was incurred, that is to say, the 
mortgage was executed, Hukam Chand 
was leading such a licentious life as is 
contemplated by Mt. Jasicanti v. Tej 
Sara in (3). 

I would, therefore, accept the appeal 
of Sardar Ali and modify the decree by 
granting the plaintiffs-respondents a 
declaration to the effect that this aliena¬ 
tion would not affect their reversionary 
rights to th 2 extent of Rs. 1.96S-3-6; I 
would leave the parties in this appeal 
to bear their own costs in this Court. 

Jailal, J.—I agree. 

X k. Appea l accepted. 

(3TTiui9] 10 p. R. 1916=41 I. C. 192=1-20 
P. W. R. 1917. 

(4) A. I. R. 19^1 Lab. 205=2 Lah. 2G3. 
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Dalip Sisgh. J. 

Allah Ditta and another— Plaintiffs— 
Petitioners. 

v. 

Secretary of State—Defendants--Res- 

pondents. „ ._ 

Civil Revn. Petn No. 19< of 1927, De¬ 
cided on 7th November 1927, from decree of 
Senior Sub-J., Gujrat, D - 19th Feb. 1927. 


¥ 




Lahore 103 


1928 Sotam Ram v. Pardhuman Ram 


(а) Civil P. C., S. 115— Revision—Error of 
Jaw is no ground for revision. 

The mere fact that the lower Court errs in 
applying the proper test to decide a question of 
fact would net make the point a question of law 
•or a ground of revision ; at best this could only 
be held to be an error of law. [P 103 C 1] 

(б) Railways Act t Sch . 2, CL (a )—Xiara 
'{sweeping of goldsmith's shop) does not come 
within the meaning of Sch. 2, CL (a). 

Niara, i. e. t sweepings and gatherings of a 

goldsmith’s shop from which gold is separated 

by Niarias who make a profession of this kind 

of things does not come within the meaning of 

Sch. 2, Cl. (a). [P 103 C 2] 

• 

Azim Ullah —for Petitioners. 

C. H. Carden Noad —for the Crown. 


Judgment.—The plaintiffs consigned 
three bags of niara at Ludhiana for 
Gujrat. Two bags were duly delivered ; 
the third is alleged to be lost through the 
negligence of the defendant, the North 
Western Railway. The plaintiffs claimed 
the price of the bag. The only plea of 
the railway that need concern us in this 
revision is the question whether niara 
comes within the excepted articles given 
in Sch. 2, Cl. (a), Railways Act. If it 
•does then the plaintiffs’ suit must fail as 
held by the learned Senior Subordinate 
Judge in appeal. If it does not the plain¬ 
tiffs' claim succeeds as held by the learned 
trial Court originally. Niara has been 
stated by both Courts to be sweepings and 
gatherings from a goldsmith’s shop from 
■which gold is separated by Niarias who 
-make a profession of this kind of thing. 
There cin be no doubt that niara ordi¬ 
narily contains some gold mixed with a 
good deal of rubbish- such as dust, etc. 
The question is whether it can be said to 
be gold manufactured or unmanufactured. 
The rulings cited by the learned Senior 
Subordinate Judge have admittedly no 
bearing on the point. Kidarnath Raj 
Narain v. E. I. Ry. Co. (l), Saminadha 
Mudalt v. S. I. Ry. Co. (2) and Lakhmi- 
das Huachand v. G. I. P. Ry. Co. (3) 
nave been cited before me to show that 
whether niara is or is not gold, etc., de¬ 
pends upon the proportionate value of the 
Sold and silver in it. The-argument is 
that as all the rest of the rubbish is of 
no value and the only value of the niara 
is due to the presence of the gold and 
silver in it the mere fact that gold and 
silver is mixed with a lot of rubbish does 
not mean that the article ceas es to be 

!o! r/JL?' 1023 AU. 588=45 All. 453. 

(2) [1888] 6 Mad. 420. 

<») 4 B. H. C. 0. C. 129, 


gold and silver. The form of S. 75, Rail¬ 
ways Act is also referred to in this con¬ 
nexion. E. I. Ry. Co. v. Changai Khan 
(4) at p. 895 is cited by way of prelim¬ 
inary objection that the finding is a find¬ 
ing of fact and therefore is not open to 
revision. 

I have given much thought to the 
matter which does not seems to me to be 
free from difficulty. One way of looking 
at it is that the mere concealment or 
placing of pieces of gold and silver in a 
mass of rubbish does not take the com¬ 
plete parcel out of the provisions of S. 75. 
The other way of looking at it is that 
when a mass of material is collected which 
may contain some gold and silver which 
could only be extracted by an elaborate 
precess, whether physical or chemical, it 
can hardly be said that the complete 
parcel is gold and silver. As regards the 
preliminary objection as to whether this 
is a question of fact or not, no doubt if 
the proper test is applied then the mere 
fact that the Court errs in applying the 
proper test would not make the point a 
question of law or a ground of revision 
but the difficulty comes in deciding whe¬ 
ther the Court has or has not applied the 
proper test. It is not very clear what 
test the learned Senior Subordinate Judge 
applied, but, as far as can be made out, he 
seems to have accepted the first view that 
I have put forward. Each case, however, 
has to be judged on its own circumstances 
and on the whole I am of opinion that 
niara does not come within the meaning of 
Sch. 2, Cl. (a). At the same time at best 
this could only be held to be an error of 
law on the part of the learned Senior 
Subordinate Judge and I do not see that 
I can interfere in revision on this ground. 
I, therefore, dismiss the revision, but I 
make no order as to costs which parties 
will bear themselves throughout. 

- N K - _ Revision dismissed. 

(4] 11915] 42 Cal. 888. - 
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Addison and Agha Haidar, JJ. 

Sotam Ram and others— Defendants— 
Appellants. 


v. 


• ■ 

P^^wman Ram and others — Plai 

tiffs—Respondents. 

Second Appeal No. 2828 of 1924 T) 
D?,f T^ 28th i/, Pril J 927, trom *»«!» 

Dist. Judge, Kulu, D/• 25th July 1924. 
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Hindu Law — Joint family — There is no 
presumption that a debt when contracted is 
contracted for the benefit of the family. 

There is no presumption that a debt con¬ 
tracted by a manager o( a joint Hindu family 
is contracted for the benefit of the family. 
The creditor must prove that it was in¬ 
curred fot the benefit of the whole family : 
A.I.R.19’1 l ah. -03 ; . 4 . /. R. 1921 Lak.il 
and A. I. R. 1925 Lah. Ill; Foil. 

Mukand Lai Puri and Sham’ hit Lai 
Puri —for Appellants. 

Mehr Chanl Malta j an and Nanai 
Kishorc — lor Respondents. 

Addison, J.- On the 10th January 
1922 Rhikhi Ram executed an agreement 
to the effect that he would supply Ram 
Saran, nosv deceased, with 500 maunds of 
Indian corn at Rs. 2-6-0 per maund and 
he further agreed that he would pay 
Rs. 500, if he committed breach of the 
contract. In order to carry out the con¬ 
tract he was given Rs. 1,000 as an ad¬ 
vance by Rain Saran. After the death 
of Ram Saran, the joint Hindu family 
firm, of which he was a member, sued 
Rhikhi Ram, his father, and two brothers 
for Rs. 1,500 namely the sum of Rs. 1,000 
given as an advance and the sum of 
Rs. 500 on account of the breach on the 
ground that all the defendants were joint 
and were thus liable under the contract 
which had not been carried out. 

The trial Court held that 61* mauuds, 
valued at Rs. 1-16-1-0 had been supplied. 
It found the other issues in favour of the 
plaintiffs and decreed the suit to tho 
extent of Rs. 1,292-7-0 with future in¬ 
terest and with proportionate cos*. This 
sum is made up as follows, namely, 
Rs. 1,000 minus Rs. 146*10 i. e., 
Rs. 853-15-0 out of the original advance 
plus Rs. 418-8-0 the proportionate part 
of the penalty on account of the Indian 
corn not supplied. 

The defendants appealed to t he District 
Judge hut their appeal was dismissed by 
him. They then presented a second ap¬ 
peal in this Court. 

The first point argued on behalf of the 
appellants was that on the findings of the 
Courts below the father and two brothers 
of Rhikhi Ram were clearly not liable. 
There is evidence on tho record that the 
defendants own land jointly, hut there is 
no evidence that they or any one of them 
carries on any commercial business or 
has a shop. The lower appellate Court, 
however, has held that Rhikhi Ram was 
looking after all the affairs of tho fumily 


which was a joint Hindu family and that, 
therefore the debt which he incurred 
must hive been intended to be for their 
benefit. This finding means that the 
defendants constituted a joint Hindu 
family and that Rhikhi Ram was the 
manager of that family. Accepting that 
to be the case, it remained for the plain¬ 
tiffs to establish that tho contract was 
entered into for the benefit of the joint 
family seeing that there is no evidence 
that there exists a joint family business 
in which case the state of affairs might 
be different. In Mela Mat v. Gouri (1), 
Khazana Mai v. Jagan Nath (2), Daru v. 
Balia (3J, it was held that there is no 
presumption that a debt contracted by a 
manager of joint Hindu family is con¬ 
tracted for the benefit of the family. The 
plaintiffs, therefore, further had to prove 
that the contract entered iuto by Rhikhi 
Ram was for the benefit of the whole 
family, and this they have not done. 

The learned counsel for tho respondents 
argued that the suit should bo remanded 
for further evidence on this point as the 
matter was not clearly put in issue. 
This is not the case. Issue No. 2 runs 


as follows : 

Are defendants 1, 3 and 4 joint with defend¬ 
ant 2 and jointly responsible with him for the 
money claimed in this suit. 

This shows that tho plaintiffs were put 
on their guard not only to prove that it 
was a joint Hindu family but that the 
joint Hindu family was responsible for 
payment of tho debt. Further, it is clear 
from the judgments of both the Courts 
that this point was argued. It neces¬ 
sarily follows that the parties know of it. 

The appeal must, therefore, he accepted 
so far as defendants 1, 3 and 4 are con¬ 
cerned and the suit against them dis 


ssed but without costs. 

\nother point taken by tho learned 
inscl for the appellants was that the 
urts below should not have allowed 
) full proportion of tho penalty o 
500 This part of tho judgment, 
wever, must stand. There is upon the 
lord no evidence to show what loss was 
:urred by tho plaintiffs and if defend 
t 2 dosired to show that the sum of 
500 agreed upon was excessive he 
ght to have produced evidence to prove 
no loss or less loss had been incurred 
the pla intiffs. In the ahscnco ^jlhis 
, \ \ x n 19-1*2 Lab. 200—3 i ah- 2 « 8 . 

‘I A. l'.B. 1924 l a b. 44=4 L,h-200. 

S) A. I. R. 1926 I Jib. 141. 
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evidence I do not think that I can in 
terfere with the finding of the lower ap¬ 
pellate Court on this point. 

The result is that the appeal so far as 
Rhikhi Ram, defendant 2, is concerned 
is dismissed, but it is accepted as regards 
defendants 1, 3 and 4 and the suit dis¬ 
missed so far as they are concerned. 
Parties will bear their own costs in this 
Court and in the lower appellate Court 
but Rhikhi Ram, defendant 2, will pay 
the plaintiff’s costs in the trial Court upon 
the sum of Rs. 1,299-7-0. 

Agha Haidar, J.—I agree. 

D.D. Appeal partly allowed. 
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• 

Harrison and Tek Chand, JJ. 

Ashaq Ali Khan and others —Defendants 
—Appellants. 

v. 

Mohd. Shafi Ali Khan and others — 
Plaintiffs—Respondents. 

Second Appeal No. 1980 of^-1923, Deci¬ 
ded on 22nd September 1927, from decree 
of Dist. J., Karnal, D/- 4th August 1923. 

Transfer of Property Act, S. 60 — Right 
redemption — Subsisting at the time decree— 
Subsequent loss of right does not make decree 
ineffective. 

Whore a person had a right to redeem on the 
date of suit and also when the decree was passed 
by the trial Court in his favour, his subse¬ 
quently losing the right cannot deprive him of 
the result of his viotory. [P 105 0 1] 

Balwant Iiai for Abdul Ghani— for 
Appellants. 

Shamair Chand-lor Respondents. 

Harrison, J—The first point raised 
in this second appeal is that the plaintiff, 
who is the assignee of one-half* of the 
equity of redemption of certain land 
mortgaged to the defendants was not 
entitled to redeem the whole. Counsel 
cannot seriously support this contention. 
The second point is that inasmuch as the 
plaintiff»in consequence of other litiga¬ 
tion lost his right to redeem at all after 
the conclusion of the case in the trial 
Court, this should now be dismissed, the 
ohange in his position being somehow 
treated as having retrospective effect. He 
was entitled to bring the suit when he 
aid so. He was entitled to redeem when 
the decree was passed by the trial Court 
and this subsequent disability oannot 
deprive him of the result of his victory 
tie has, moreover, as the record shows, 
1928 L/14 & 15 


execute 1 his decree and obtained posses¬ 
sion and it appears quite clear that this 
settles the matter so far as the present 
litigation is concerned. 

The third and tho only remaining point 
is the question of costs. In accordance 
with the terms of the mortgage the plain¬ 
tiff undertook to redeem in one or two 
months. He admittedly made a demand, 
but the demand was not made in either 
of these months, nor did he offer to re¬ 
deem when the proper time should arrive. 
The suit was contested on many grounds 
by tho defendant, and the trial Court and 
also the appellate Court have penalized 
them not only by depriving them of their 
own costs, which such mortgagees ordi¬ 
narily receive, but have also compelled 
them to pay the costs to the plaintiff 
whose carelessness has been condoned and 
in a sense rewarded. While agreeing 
that the defendants’ conduct debars them 
from realizing their own costs, we can 
see no reason for allowing the plaintiff to 
recover his costs, inasmuch as he has^ 
admittedly not performed his duties in|p 
their entirety. g 

We, therefore, accept the appeal in so3 
far only as to order that the parties sllflic 
bear their own costs throughout 
litigation. For the rest tho appe 
dismissed. 

S.J. Appeal partly-accepted. 
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Fforde and Agha Haidar, JJ. 




Firm Ghasi Ram Rampat — Plaintiffs 
—Appellants. 

v. 

Shimbu Dayal and others —Defendants 
—Respondents. 

First Appeal I^o.'2775 of 1923, Deci¬ 
ded on 13th October 1927, from deoree of 
Sr Sub-J., Rohtak, D/- 27th August 1923. 

Evidence Act S. II —Suit by a person against 
°*J 00t °f a transaction by one member— 
Flalntxff must prove that the member was act¬ 
ing as authorized agent. 

Where a plaintiff sues a firm on foot of a 
transaction made by one member of the firm, it 
is for the plaintiff to show that either by the 
course of dealings between him and the defen¬ 
dants or by some overt acts of the defendant 
nrm that member was acting as their autho¬ 
rized agent in those transactions in suoh a 
manner a9 to bind the firm. [P io7 0 I] 

D. C. Ralli and Jaggan Nath Aggartval 

for Appellants. 

Shamair Chand, Sham Lai and Qabul 
Chand-'-for Respondents. 
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plaintiff, who is pro¬ 
prietor of a firm of commission agents 
dealing in grain and carrying on business 
at Moga, brought this suit for recovery 
of a sum of Rs. 7,750 on foot of certain 
contracts which he alleges he made with 
the defendant firm in the months of 
December 1919 and January 1920. He 
alleges that he was employed by the de¬ 
fendant hrm as commission agent for the 
purchase of grain ; that he purchased the 
grain from various brokers; that he in¬ 
curred liability with these brokers on the 
defendants' behalf and, finally had to 
make payments on foot of the' transac¬ 
tions in question. The total result was 
a loss to the plaintiff of a sura which 
in ail, including commission and other 
charges, amounts to the sum sued for. 

The four defendants who are brothers 
have put in separate statements of defence, 
but their principal defence is that this 
suit is a purely fictitious one. They plead 
that they had no transactions of any kind 
with the plaintiff but that the defendant 
Shambu Dayal, their younger brother, 
had entered into certain transactions 
with the firm known as Pat Ram Das 
Panna Lai that this firm on foot of those 
transactions owed Shambu Dayal a con- 
siddrable sum of money, that they were 
afraid of disputing this liability, as 
Shambu Dayal had documents containing 
admissions and accordingly they had en¬ 
tered into a conspiracy with the plaintiff 
whereby the plaintiff firm was induced to 
bring an entirely false suit against the 
defendants in order to benefit this dis¬ 
honest firm. In the alternative the de¬ 
fendants have pleaded that the transac¬ 
tions, if proved, were wagering transac¬ 
tions, and that in any event three of the 
four brothers could not be held liable but 
only the individual namely, Shambu 
Dayal, who had made the bargains. The 
three brothers other than Shambu Dayal 
allege that Shambu Dayal was a some¬ 
what unsatisfactory member of the family 
and had parted company with his rela¬ 
tives. 

The plaintiff Ghasi Ram has gone into 
the witness-box and he has sworn that 
he entered into transactions in question 
as agent of Shambu Dayal, that he in¬ 
curred liability with those whoso names 
ho has given and that on the due date, 
namely, the 16th Juno 1920, the defen¬ 
dants’ liability was in excess of the sum 
claimed. He explains that the liability on 


foot of the contract in question had been 
adjusted through the intermediary of 
Dr. Mat lira Das and that he was found 
to be entitled to the sum sued for. In 
support of his testimony lie has produced 
a number of witnesses including all the 
persons with whom he entered into the 
bargains in question. These persons have 
produced their accounts which show that 
these transactions were in fact entered 
into between them and the plaintiff. The 
plaintiff has also produced his account 
which contains corresponding entries. 
In addition, the plaintiff has produced a 
letter purporting to be written by Shambu 
Dayal in which Shambu Dayal gives 
them instructions for tlie purchase of five 
kothas of wheat. The learned trial Judge 
regards this letter as a forgery, but I am 
not satisfied with the reasons which be 
has given for coming to this conclusion. 

His principal ground for refusing to be¬ 
lieve in the genuineness of this letter is 
that it does not appear in this plaintiffs’ 
letter books, and that there is an altera¬ 
tion in it in a different ink. It seems to 
me that, had the plaintiff desired to forge 
a letter of this kind for the purpose of 
his suit, he would not have put in inter¬ 
polations in a different ink and thereby 
risk inviting such a criticizm. It would 
have been perfectly simple to have re¬ 
written the document and to have framed 
it in such a more convincing form. The 
plaintiff has also produced a postcard 
which is admittedly in the handwriting 
of Shambu Dayal. This postcard refer, 
to the fact that the writer had been ex¬ 
pecting communication from the plaintiff 
and also requests the plaintiff to keep his 
firm notified about the future rates of 
grain. The plaintiff, in my judgment, had 
established a very strong prima facie 
case in support of his claim, and it was 
incumbent upon the defendants to go into 
the witness-box and establish their de¬ 
fence on oath. None of the members of 
the defendant firm has gone into the 
witness-box. Although they have defi¬ 
nitely pleaded that the whole suit was 
nothing but a criminal conspiracy to de¬ 
fraud and up to the present have not 
withdrawn this allegation, they have not 
produced a tittle of evidence in support 
of this charge, nor have they attempted 
to establish it upon oath. In these cir- 
umstances I would not be inclined to 
ubmit the plaintiffs’ evidence to that 
detailed and meticulous scrutiny which 
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otherwise it would have received., I 
am satisfied that the plaintiff has satis¬ 
factorily shown that he entered into the 
transactions in question with Shambu 
Dayal, has on his behalf incurred liabi¬ 
lity with other persons and has discharged 
that liability and that Sbambu Dayal ac¬ 
cordingly is himself liable to the plaintiff 
on foot of these transactions. It has 
been very strongly urged by Mr. Shainair 
Chand that there is no evidence to show 
that the defendant firm as a firm cm be 
held liable for the contracts entered into 
by Shambu Dayal. The defendants them¬ 
selves pleaded that thoy did not carry on 
a grain business but that their firm was 
exclusively a money-lending concern. 
Here again there is nothing but their 
statement in the pleadings, and owing to 
the unfortunate policy adopted of keeping 
these defendants out of the witness-box 
the question whether they were exclu¬ 
sively a money-lending firm or whether 
they carried on business in grain or not, 
is a matter which we cannot decide in 
the absence of any evidence whatsoevor 
on that aspect of the case. It was, how¬ 
ever, for the plaintiff to show that either 
by the course of dealings between him 
and the defendants or by some overt acts 
of the defendant firm Shambu Dayal was 
acting as their authorized agent in these 
transactions in such a manner as to bind 
the firm. This in my opinion the plaint- 
tiff has not succeeded in establishing. 

The plaintiff (Ghasi Ram) in his evi¬ 
dence in the witness-box stated that the 
bargains in question were made with his 
firm by Sharabu Dayal, but he nowhere 
says that Shambu Dayal was acting on 
behalf of the firm ‘Moti Ram Ram Baksh.’ 
He doos not state that he ever had previ¬ 
ous transactions with this firm from 
which an inference might be drawn that 
they wore authorizing Shambu Dayal to 
act on their behalf. It is admitted that 
he did not notify the firm that Shambu 
Dayal was purporting to pledge their cre¬ 
dits in these matters, and it is in my 
judgment not possible to hold from the 
evidence that the throe brothers other 
than Shambu Dayal were aware that the 
latter was entering into these contracts 
on behalf of the firm and accordingly I 
would hold that the plaintiff’s action 
must fail as against Phul Chand, Shankar 
^jal and Chandar. 

I would accordingly accept the appeal, 
and while granting a decree to the plain- 


tiff against Sharnbu Dayal for the sum 
of Rs. 7,750 dismiss the appeal as against 
the other three appellants. I would give 
the plaintiff his costs against Shambu 
Dayal ; but in view of the defendants' 
conduct in this suit in pleading serious 
allegations of fraud which they have not 
attempted to substantiate, and in view of 
the fact that thoy have not gone into the 
witness-box, I would not allow the suc¬ 
cessful defendants costs of the appeal. I 
would give the plaintiff interest on the 
amount decreed from the date of this 
judgment up to realization at the rate of 
6 per cent per annum. 

Agha Haidar, J. —I agree. 

N.K. Appeal accepted. 
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Fforde, J. 

Ferozc Khan— Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. S76 of 1925, Deci¬ 
ded on 20tii November 1925, from order 
of Mag., 1st Class, Rawalpindi, D./-17th 
August 1925. 

Penal Code. S. 75 Mode of proving previous 
conviction indicated. 

Whore .an accused is charged under tho provi¬ 
sions of S. 75, it is absolutely essoutial that the 
previous conviction in question should be 
clearly and legally proved. The proper way to 
prove such a conviction is either (1) by an ex¬ 
tract certified under tho baud of tho officer in 
whose custody are tho records of the Court 
which convicted ; or (-2) by a certificate under 
the hand of thft qffioer in charge of the jail in 
which the puuishment or any part thoreof was 
undergone or else by production of the actual 
warraut of commitment under which the 
punishmout was suffered. In every oise tliore 
must bo cvidonce as to the identity of the / 
accused person with the person so convicted. 

[P 108 C 1] 

Sagar Chand for L. Saundars — for 
Appellant. 

J. M. Mackay —for tho Crown. 

4 . . . i .—Feroze Kban and Yakin 
Ah have been convicted, the former under 
o. 4ao, 1. 1. C., and the latter under that 
section read with S. 75,1. P. C. Feroze 
Khan has been sentenced to two years' 
rigorous imprisonment including three 
months cells and a tine of Rs. 500 or in 
default to 1$ years’ further rigorous im¬ 
prisonment ; and Yakin Ali has been sen¬ 
tenced to seven years’ rigorous imprison¬ 
ment including three months’ solitary 
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confinement and a fine of Rs. 500 or in 
default [A years’ additional rigorous im* 
prisomeut and to police surveillance for 
two years, under S. 565, Criminal P. C , 
after his release from jail. The evidence 
clearly establishes the fact that Feroze 
Khan deliberately set fire to a wheat crop 
of Nawab, Nawab having actually seized 
him in the very act. Yakin Ali came to 
Feroze Khan's assistance, rescued him 
from the grasp of Nawab and the two 
made good their escape but not before 
they had been recognized by several wit¬ 
nesses as they were running away from 
the scene of the crime. 

The appellant Feroze Khan is repre¬ 
sented by Mr. Sagar Chand, and Yakin Ali 
appeals through jail. Mr. Sagar Chand 
has taken me through the entire evidence 
on the record, and, having considered this 
evidence and the arguments which he has 
put forward, I can see no reason to differ 
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Under these circumstances it is quite ap¬ 
parent that the conviction under S. 75, 
I. P. C. cannot stand. The learned trial 
•Judge does not state to what extent the 
sentence has been enhanced by applying 
S. 75, and accordingly I can only presume 
that he would not have given a higher 
sentence had S. 75 not been applied than 
that which has been imposed on Feroze 
Khan, and I accordingly set aside the 
conviction under S. 75 and reduce the 
sentence to one identical with that im¬ 
posed upon the other appellant, namely, 
two years’ rigorous imprisonment includ¬ 
ing three months’ solitary confinement 
together with a fine of Rs. 500 and in 
default of payment of the fine a further 
period of 1* years’ rigorous imprisonment. 

Save as aforesaid the 'appeals are dis¬ 
missed. 

R t>- Sentence reduced. 


from the conclusions arrived at by the 
trial Judge. 

Mr. Sagar Chand has urged that even if 
his client be rightly found guilty the sen¬ 
tence is too severe. I cannot agree to 
this contention. For a crime of this des¬ 
cription the sentence inflicted by no 
means errs on the side of severity. 

As to Yakin Ali the trial Judge has ap¬ 
plied the provisions of S. 75, I. P. C , the 
appellant having been properly charged 
under that section as well as under S. 485. 
It does not appear, however, that any 
evidence has been led to prove the previ¬ 
ous conviction in respect of which an 
enhanced sentence has been imposed, 
j Where an accused is charged under the 
provisions of S. 75, I. P. C., it is abso¬ 
lutely essential that the previous convic¬ 
tion in question should be clearly and 
Regally proved. The proper way to prove 
such a conviction is either (L) by an ex¬ 
tract certified under the hand of the offi¬ 
cer in whose custody are the records of 
the Court which convicted, or (2) by a 
certificate under the hand of the officer in 
charge of the jail in which the punish¬ 
ment or any part thereof was undergone, 
or else by production of the actual 
warrant of commitment under which the 
punishment was suffered. In every case 
there must be evidence as to the identity 
of the accused person with the person so 
convicted. No such evidence has ever 
been attempted to be produced in the pres¬ 
ent case. In fact, no attempt has been 
made to prove any previous conviction. 
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Abdul Raoof, J. 

Sajjan Singh —Applicant—Appellant. 

v. 

Mt. Gujri —Opposite Party—Respon¬ 
dent. 

Misc. First Appoal No. 2315 of 1924, 
Decided on 5th February 1925, from 
order of Sr. Sub-Judge, Ludhiana, D/- 1st 
August 1924. 

Guardians and Wards Act, S. 13 —Procedure 
is not intended to be summary. 

The procedure under S. 13, Guardians and 
Wards Act, is not intended to be summary, and 
a Court should not reject an application for the 
appointment of a guardian of a minor without 
any enquiry at all : 63 P. L. It. 1917, Foil. 

CP 109 C 11 

Balkishan —for Appellant. 

G. S. Salariya —for Respondent. 

Judgment. — The appellant Sajjan 
Singh applied to be appointed guardian 
of the property of the minors, Bachna 
and Dalip, sons, and Chand Ivaur, daugh¬ 
ter, of Sundar Jat on the allegation that 
the mother, in whose custody the children 
were, was squandering the property. In 
support of the allegations made in the 
petition the petitioner also made an oral 
statement in Court. The Court, without 
investigating into the truth or otherwise 
of the application, by a somewhat sum¬ 
mary order, rejected the petition. The 

order runs as follows : 

The minors are with their mother, and are of 
tender age. There is no reason to suppose that 
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they aro not well looked after. The applicant 
apparently wants to gain something out of the 
girl. Application rejected. 

It is appirent on the face of the order 
that it is based on mere surmises and 
conjectures as was the case in Jiican v. 
Zebo (l) in which it was held that : 

The procedure under S. 13, Guardians and 
Wards Act, is not intended to be summary, and 
a Court should not reject an application for the 
appointment of a guardian of a minor without 
any enquiry at all. 

I, therefore, accept the appeal, set aside 
the order of the Court below and remand 
the case under 0. 41, R. 23, Civil P. C., 
to be disposed of according to law. Costs 
to abide the result. 

N.K. Appeal accepted. 

(1) [1917] 03 P. L. It. 1917-11 I. C. 976=131 
I'. W. R. 1917. 


A. I. R. 1928 Lahore 109 

Shadi Lal, C. J. 

Narain Singh— Accused—Petitioner. 

v. 

District Board of Ludhiana— Respon 
dent. 

Criminal Revn. No. 1052 of 1927, De 
cided on 25th November 1927, reported b> 
Sess. Judge, Ludhiana, D/* 14-6-1927. 

Punjab District Boards Act, 1832 { amendea 
by Act 11 of 1922), S. 58 IS-Auction of right tc 
levy toll and standing reeds—Amount due from 
the purchaser i* recoverable by a civil suit as 
the sums are not due under the Act. 

Where a District Board auctions the right 
to levy toll and standing reeds, the sums due 
from the purchaser cannot properly be said to 
be due under the Act. They are due on con- 
tracts and should properly form the subject- 
matter of an ordinary civil suit. [P 109 C 2] 

Nand Lal for Petitioner. 

Facts.—The District Board of Ludhiana 
auctioned the right to levy toll from ekka- 
walas using the ekka-stand of the Board to 
one Narain Singh for the sum of Rs. 463. 
Similarly, certain standing reeds were 
auctioned in the name of the same Narain 
Singh for Rs. 120. Some other reeds 
wore sold to the same person for Rs. 23 

r4 am ^ ingh conse 9 uently owed a sum 
of Rs 606 to the District Board, which 
e did not pay. The Board consequently 

NaWaz Khan * Ma S is ' 

KrJn ° J a8 f' Under S ' 58 ‘ B - P ™jab 
/«ni!!i fc i ? 0ards Act - Narain Singh con- 

was d ^ffh afc fi he i had ° Dly givon bids but 
was not the final purchaser, that he had 


not been paid any toll by the ekkawalas 
as the road was very bad and that nothing 
was due from him to the District Board. 
The Magistrate found, on merits, in favour 
of the District Board that the said amount 
was due from Narain Singh and ordered 
its realization by issue of a wax-rant for 
attachment. 

Referring order.—Narain Singh has 
moved this Court against the said order 
under S. 438, Criminal P. C. The learned 
counsel for the petitioner has rightly re¬ 
frained from arguing the merits of the case 
before me. He has emphasized that in a 
matter of the nature of the present case, 
S. 58-B is not applicable and that the 
order of the Magistrate is ultra vires. 
He points out that S. 58-B, District 
Boards Act, is greatly analogous to S. 81, 
Punjab Municipal Act. He has cited 
Mana Ram v. Emperor (1), and Maya 
Das v. Municipal Committee (2), in both 
of which cases it has been held by the 
High Court that S. 81, Punjab Municipal 
Act has no application to a case where 
the demand of the Municipal Committee 
is based on a contract like a lease. Al¬ 
though there is no direct authority with 
respect to S. 58-B, Punjab District Boards 
Act, the principle of the aforesaid two 
rulings appears to be exactly applicable 
to it. 

I am, therefore, of the opinion that the 
District Board was not competent to 
move the Magistrate in this behalf. The 
sums alleged to bo due from Narain Singh 
cannot properly be said to be due under 
the Act. They are due on contracts and 
should properly form the subject-matter 
of an ordinary civil suit. It is noteworthy 
that the District Board has not cared to 
contest this petition before me, though a 
notice has been duly served on the Board. 
For the aforesaid reasons, I herewith sub¬ 
mit the records of the case to the High 
Court with a recommendation that the 
order of the Magistrate be set aside. 

For the reasons re¬ 
corded by the learned Sessions Judge 
I quash the order issued by the Magistrate 
or the realization of the money alleged 

to be due by the acoused to the Distriot 
Board. 

S,J - Order quashed. 


(U A. I. R. 1926 Lah. 518=7 
(2) A. I. R. 1927 Lah. 161. 


Lah. 568. 
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Fforde, J. 

Abdul 11 ah id Accused—Appellant. 

v. 

Emperor Opposite Party. 

Criminal Appeal No. 703 of 1927- 
Decided on 30th September 19^7, from 
order of 1st Class Magistrate, Kasur, 
D'- 26th June 192'. 

(a) Indian Arms Act (11 of 1878), S. 20— 
Possession of arms—Person concealing iccapon 
while on railway platform—S. 20 of the Act 
is applicable. 

In every case it is a question of fact whether 
the person found in possession of a concealed 
weapon is carrying the weapon in such a wav 
as to indicate an intention to hide the article 
from the classes of persons referred to in S. 20. 
Lut the fact that a person is concealing a wea¬ 
pon while he is on a railway platform must in¬ 
dicate an intention to conceal that weapon from 
inter alia railway officials who are about that 
platform: A. I. It. 1920 Lali. 202, Foil. 

TP 110 C 2] 

(b) Indian Arms Act (11 of 1678), S. 20— Sus¬ 
picion that accused teas about to take part in 
sonic criminal ojjcncc is no consideration in 
passing sentence. 

The fact that there was a suspicion in the 
mind of the police that the accused was about 
to take part in a criminal undertaking is not a 
circumstance which a Court c^u take into 
consideration in arriving at an appropriate 
punishment for the actual eftence which has 
been proved under S. 20. [P 111 C 1J 

Nand Lai — for Appellant. 

Des Iiaj Sahwney —for the Crown. 

Judgment. —The appellant has been 
convicted under the provisions of S. 20, 
Indian Arms Act of having in hi* posses¬ 
sion a chhavi in such a manner as to in¬ 
dicate an intention that its possession 
may not he known to any public servant 
as defined in the Indian Penal Code or to 
any person employed upon a railway or 
to the servant of a public carrier. I have 
not the slightest doubt that so far as the 
possession of the chhavi is concerned the 
Crown has abundantly established its 
case. The appellant was caught on tho 
platform of the railway station with a 
chhavi blade concealed in his loin cloth. 
The only question is whether the cir¬ 
cumstances of the case constitute an 
offence under S. 19 or S. 20, Indian 
Arms Act. 

Section 19 (f) makes it an offence to 
possess such a weapon and S. 20 makes 
it an offence to possess such a weapon in 
such a manner as to indicate an inten¬ 


tion to conceal the possession of the wea¬ 
pon from inter alia railway officials. 
There is no doubt that carrying a chhavi 
concealed in a loin cloth indicates an in¬ 
tention to prevent the fact that the 
chhavi is in the possession of accused be¬ 
ing known to anyone. The question is: 
Does the mere fact that a person has 
been found carrying a chhavi (in a way 
which is not unusual in this province) 
when amongst railway oflicials leads to 
the necessary inference that the conceal¬ 
ment is for the purpose of preventing 
those oflicials knowing that he is carry¬ 
ing such a weapon. Dr. Nand Lai argues 
that to take this view would lead to cer¬ 
tain anomalies, for instance, if a man 
were carrying a chhavi in the open coun¬ 
try concealed in a loin cloth, that would 
not he an offence under S. 20, but if he 
continued his journey and arrived ulti¬ 
mately amongst railway servants the 
offence would immediately come under 
S. 20. This raises questions which do 
not arise here. In every case it is a 
question of fact whether the person 
found in possession of a concealed weapon 
is carrying the weapon in such a way as 
to indicate an intention to hide the arti-j 
cle from the classes of persons referred 
to in S. 20. I am only concerned with 
the facts disclosed by the evidence in the 
case before me, and it seems to me that 
the fact that a person is concealing a 
weapon while he is on a railway plat¬ 
form must indicate an intention to con¬ 
ceal that weapon from inter alia railway 
oflicials who are about that platform. I 
am in complete agreement with the view 
adopted by Addison, J., in Chet Singh v. 
Emperor (1) that S. 20 is not confined, 
as has been held by Scott-Smith, J., and 
Kensington, J., to cases where the import 
or export of arms is attempted. It seems 
reasonably clear from the Ss. 19 and 20, 
Indian Arms Act, that the matter i$ not 
confined as held by those two learned 
Judges. In my judgment upon the cir¬ 
cumstances of this case as proved, the 
appellant has teen rightly convicted 
under S. 20 of possessing a chhavi id 
such a manner as to indicate an inten¬ 
tion that his possession may not be 
known to any person employed on a 
railway. 

The next question which remains to 
be considered is whether the penalty five 
years’ rigorous imprisonment is no t too 
(1) a 7LR7I92G Lab, 262=7 Lah. 05. 
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severe a punishment for the present of¬ 
fence. As Dr. Nar.d Lai has pointed out 
the appellant is a young man of 24. There 
is no proof that he is a man of bad cha¬ 
racter. there is no evidence that he was 
engaged on any criminal undertaking at 
the time that he was arrested, and the 
learned trial Judge in imposing a penalty 
of five years’ rigorous imprisonment was 
probably influenced by the fact that there 
was a suspicion in the mind of the police 
that the appellant was about to take part 
in a dacoity. Suspicion of this nature, 
however, is not a circumstance which a 
Court can take into consideration in arri¬ 
ving at an appropriate punishment for 
the actual offence which has been proved. 
The punishment for this offence, as far 
as the reported cases cited to me show, 
have varied from three months’ impri¬ 
sonment to three years for a first offence. 
I think that in the absence of any aggra¬ 
vating circumstance having been proved 
the sentence imposed in the present case 
is far too severe, and I think that an 
appropriate sentence would be one of two 
years’ rigorous imprisonment. I -would 
accordingly accept the appeal to the ex¬ 
tent oi reducing the sentence to two 
years’ rigorous imprisonment otherwise 
the appeal must stand dismissed. 

S,J - Sentence reduced. 
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Shadi Lal, C. J. and Jai Lal, J. 

Daya Ram and others- Defendants — 
Appellants. 

v. 

Harcharan Das and others — Plaintiff 

and Defendants—Respondents. 

Second Appeal No. 834 of 1923 De- 
mded on 28th April m 7 , from decree of 
Add!. Dist. Judge, Hoahiarpur. D/- 18th 
January 1923. 

Jt d ^-^enaHon by father of joint 
ancestral property not for necessity or payment 

ali?!tr eden l t blS ~ Decrte -«i»r al ide 

that lhe n Sh ° Ud T 1 bC SUbjeCl 10 Edition 
inat the consideration money paid bu the 

V ‘\\!u e should be refunded to him. 

Vh0r ® ‘ member of a joint Hindu family 

governed by the Mitakshara law efloets a sale 

w me coparcenary property not for local 

hi 8 son f a Or ! ? M P ^ m0nt ° f antaood ent debts! 
the alien T 6,t ^d t0 « et “ decreo setting aside 
wifcW tl0n ?. f . the l° int family property 
u any condition being imposed upon him 


to refund the consideration paid bv the alienee 
to the father : .1. I. It. 1922 Lah. -241; 07 

I. C. 69 and A. I. It. 1921 Mad. -147, Foil ; 11 
Cal. 393 ; A. I. R. 1923 Lah. 255, Diss. 

[P 111 C 2 

Moti Sagar, Mehr Chand' Mahajan and 
Hargopal —for Appellants. 

Jagaii Nath Aggarual and Badri Das 
—for Respondents. 

Shadi Lal, C. J.—This appeal arises 
out of an action brought by a member of 
a joint Hindu family governed by the 
Mitakshara law to impeach a sale of the 
coparcenary property made by his father. 
The District Judge, concurring with the 
Court of first instance, has held that 
the alienation was not for legal neces¬ 
sity or for payment of the antecedent 
debts of the father ; and while finding 
that the whole of the consideration 
passed he has granted a decree setting 
aside the alienation. 

The vendees have preferred a second 
appeal to this Court, and the question 
debated before us is whether the plain¬ 
tiff should, before recovering the pro¬ 
perty, refund the purchase monoy un¬ 
less he shows that the money was raised 
by the father for immoral or illegal pur¬ 
poses. The contention urged by the ap¬ 
pellants is supported by the judgment of 
a Division Bench of the Calcutta High 
Court in Koer Hasmat Rai v. Sundar 
Das (l), but that ruling has not been 
followed by other High Courts. The 
rule laid down by this Court is to the 
effect that the 'decree in favour of the 
son should not be conditional on his 
refunding to the vendees the amount 
paid by them to the father : vide Badam 
v. Mad ho Ram (2). To the sirao effect 
is another judgment of a Division Bench 
of this Court, vide Kali Charan v. Jaggu 
(3;. There are no doubt observations to 
the contrary in the judgment of Amir v. 
Malik Kalian Chani (4), but it appears 
that the judgment in Badam v. Madho 
Ram (2), was not brought to the notice 
of the learned Judges who decided that 
case. The Madras High Court also has 
dissented from the doctrine laid down 
by the Calcutta High Court in Koer 
Uasmat Rat v. Sitndar Das (1), and 
has affirmed the rule that a son is en¬ 
titled to get a deoroe setting aside the 

“liSaiiiSlotihe joint family nronarW 
[4«9oJ 11 Cal. 395. *- ' 

211=3L “ h -“' 

(4) A. I. R. 19J3 Lah. 255. 
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without any condition being inposed 
upon him to refund the consideration 
paid by the alienee to the father: vide 
Srinivasa Aiyanqar v. Kuppuswami 
Aiyengar (5). 

The balance of the authorities is op¬ 
posed to the contention raise 1 by the 
appellants, and we are not prepared to 
dissent from the rule laid down by this 
Court in Badayn v. Madho Rim (2). We 
accordingly dismiss the appeal with 
costs. 

S.J. Appeal dismissed. 

(5) A. I. R. 1921 Mad. 447=41 Mad. SOI. 
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Addison, J. 

Mukh Ram —Plaintiff—Appellant. 

v. 

Har Kesh and other ? — Defendants — 
Respondents. 

Second Appeal No. 34*2 of 1927, De¬ 
cided on 21st September 1927, from de¬ 
cree of Sr. Sub-Judge, Rohtal;, D - 11th 
December 1926. 

(а) Custom — Possession of fallen house by 
non proprietor — Proprietors of the village 
taking its possession—Possession is illegal. 

A non-proprietor possessing a fallen house in 
a village must be held to have continued in 
possession of the house and the mere fact th at 
the proprietors of the village placed some 
articles in a portion of the house which h id not 
fallen down would not amount to possession of 
the house. The presumption always is in 
favour of the continuance of possession. 

[P 112 C 2] 

(б) Civil P. C., 0 G, R. 17— Owner of house 
suing for perpetual injunction—Amendment 
praying for possession of house should be 
allowed. 

A praver for a perpetual injunction restrain¬ 
ing the defend uits'from preventingthe plaintiff 
from constructing the house in dispute, should 
be allowed to be amended into a prayer for 
possession of the house without driving the 
plaintiffs to a separate suit: 137 P. R. 1905, 
Ref. to. [P 112 C 1,2] 

Shamair Chand —for Appellant. 

Rama Nand —for Respondents. 

Judgment. — The plaintiff, a Brah¬ 
man, had a house for a long time in vil¬ 
lage Khani. This bouse fell djwn to a 
considerable extent about September 1925 
in the rains. The plaintiff wished to 
rebuild it but was prevented by the de¬ 
fendants who are proprietors in the vil¬ 
lage, the plaintiff being a non-proprietor. 
The plaintiff accordingly sued for a per 
petual injunction restraining the defen¬ 


dants from preventing him from con¬ 
structing the house in dispute. The suit 
was decreed by the trial Court but was 
dismissed by the lower appellate Court 
on the ground-'that the plaintiff should 
hive sued for possession and had been 
wrongly advised to sue for an injunction. 
Against this decision the plaintiff has 
preferred this second appeal. 

It has been established that the plain¬ 
tiff has not been living in the shop him¬ 
self for some years though he never 
abandoned it. Nor was abandonment 
ever pleaded. He bad been carrying on 
his business in a neighbouring village. 
The finding, however, of the lower ap¬ 
pellate Court on this point is that the 
defendants took advantage of the plain¬ 
tiff's absence from the village at the 
time when the house fell down and quiet¬ 
ly took possession of it as it adjoin¬ 
ed their own. It was urged before me 
that they could not have taken possession 
of the greater portion of the house as it 
had fallen down. Some moveable pro¬ 
perty, however, appears to have been in a 
room which has still a roof on it. The 
plaintiff's witness stated that this be¬ 
longed to Amin Lai a relative of the 
plaintiff, but they have been disbelieved 
by the lower appellate Court as Amin 
Lai was not questioned about this when 
he was in the witness box. This may 
have been a mere oversight. In any 
case, I am of opinion that the plaintiff 
must he held t<> have continued in 
pos-ession of the house which had fallen 
down and the mere fact that the defen¬ 
dants placed some articles in a portion of 
the house which had not fallen down 
would not amount to possession of the! 
house. The presumption always is in 
favour of the continuance of possession 
and in my opinion it cannot be said that 
a tumbled down house like the one in 
dispute is capable of possession being 
taken of it. For all these reasons I 
would hold that the lower appellate 
Court was wrong in law in holding that 
the possession was with the defendants. I 
would, therefore, accept the appeal with 
costs throughout and setting aside the 
decree of the lower appellate Court, res¬ 
tore that of the trial Court. 

In any case, on the finding that the de¬ 
fendants quietly took possession when 
most of the house fell down, the lower 
appellate Court should have allowed an 
amendment of the prayer as was done in 
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Harji Mai v. Pokhar Das (l). It was 
most unnecessary to compel the plaintiff 
to institute another suit. 

S.J. Appeal accepted. 

(1) flbboj 135 P. R. 1906=117 P.L.R. lOO-S. 
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Tek Chaxd and Agha Haidar, JJ. 

Beli Ram and others— Plaintiffs—Ap¬ 
pellants. 

v. 

Ishar Dass —Defendant—Respondent. 
First Appeal No. 1021 of 1926, Deci¬ 
ded on 5th May 1927, from decree of 
Senior Sub-Judge, Gujranwala, D'- 1st 
February 1926. 

(a) Court-fees Act (7 of 1870), Sch. 2. Art. 17 
<tv) and S. 7 (tv) (c)— Civil P. C. t S. 92— Suit 
under S. 92, Civil P. 0., falls within the pur - 
view of Art. 17 (4), Sch 2, of the Court-fees Act 
and not within S . 7 (iu) (c). 

Where the suit instituted was one under S. 92, 
Civil P. C., and the relief claimed was: (1) that 
the present Mahant may bo removed and a new 
Mahant may be appointed in his place, and (2) 
that along with the Mahant so appointed a 
committee may be formed to fulfil the objects 
of the trust, the property of the trust may be 
made over to the new Mahant and the newly 
appointed committee and the list of the said 
property may be prepired: 

Held: that Art. 17. Cl. (vi). Sch. 2, Court-fees 
Act, applied to the case as it was brought under 
the provisions of S. 92, Civil P. C., and there 
was nothing in the relief claimed which would 
take the case out of the purview of Art. 17, 
Cl. (vi) and so the Court-fee stamp of Rs. 10 was 
n’i? 016 ?* 1 12 C L - J 211 : 19 Ml. 60- 21 All 
2 2° W-P; 1918. Foil.; 40 Cal. 245 and 

56 P. It. 1895, Dxst ; 10 Cal. 599, Dxss. and 
A ',h £■ Mud.' 722 Ref. to. [P H3 C 2] 

Court-fees Act — Interpretation. 

The Court-fees Act being a fiscal Act must be 
construed liberally in favour of the subject 

G C. Narang and Gobind Ram~lor 
Appellants. 

Badri Das and Amin Chand— for Res¬ 
pondent. 

Agha Haidar, J.-The plaintiffs have 
come up in appeal from an order rejec¬ 
ting their plaint on the ground that it 

Xi n °£. s ? fficlently stamped and that the 
plaintiffs have not been able, within the 

deficiency^ * ‘ h ° C °“ rt ' to "P* «» 

The sole point, which we have to de¬ 
cide is whether or not the plaint is suffi- 
oiendy stamped, having regard to the 
nature of the suit and the relief claimed. 

11 he suit undoubtedly is one under S 92 

thltn,' and fc t 6 relief claimed is: (lj 

Ifchat the.present Mahant may be removed 


and a new Mahant may be appointed 
in his place, and (2) that, along with the 
Mahant so appointed, a committee may 1 
bo formed to fulfil the objects of the; 
trust, the property of the trust may be' 
made over to the new Mahant and the 
newly appointed committee and the list 
of the said property may be pre-j 
pared. And then there is further prayer 
about the settling of a proper scheme. 
The defendant denied the existence of the 
trust and claimed title in himself. He 
further pleaded that, having regard to the 
nature of the suit, ad valorem Court-fee 
ought to have been paid. 

There cannot be any doubt that Art. 17, 
Cl. (vi), Sch. 2, Court-fees Act, applie-. 
to cases which are brought under 
the provisions of S. 92, Civil P. C. If 
any authority were needed, the case re¬ 
ported as Ramrup Das v. Sujaram Das 
(1), clearly lays down that a suit under 
S. 92, Civil P. C., falls within the purview 
of Art. 17, Cl. (vi), Sch. 2, Court-fees Act. 
Now, the question is whether there is 
anything in the relief claimed which 
would take the case out of the purview 
of a Art. 17, Cl. (vi). We have been re¬ 
ferred to a number ot cases by the 
learned counsel for the appellants and our 
attention has been invited particularly to 
Thakuri v. Bramha Narain (2>, Girdhari 
Lai v. Ram Lai (3), and Gopi Das v. 
Lai Das (4). All these cases support the 
contention of the appellants and in effect 
lay down that where a suit is brought 
under the provisions of S. 92, Civil P. C., 
a Court-fee of Rs. 10 is, under Art. 17* 
Cl. (vi). Court-fees Act, payable. In 
Thakuri v. Bramha Narain (2), the lear¬ 
ned Judges laid down the principle under¬ 
lying this proposition very clearly 
They say: 

.■ If pY O e nf y 8U !* undor that section (S. 539 
old Code S. 92 new Code) in which the appoint¬ 
ment of trustees was prayed for, or the removal 
of a trustee was sought, had to bo treated as a 
suit for possession of the property, the salutary 

° f A hal r- ti0n W0Uld be seriously 

A suit under 1 ^ 03565 defeutcd 

™ UDder lhat section is brought for the 

P resarvati °n of endowed pro- 
pert), aud it is safeguarded by the ruio which 
requ.res that it must be brought by the Idvo 

A £ 0 ?r r o al him , S0lf ° r With the conseut of the 
Advooate-General, or such other 'officer as the 

(1) o?L?j?*an W * N ‘ 932=7 L G - 92=12 

2) [1896] 19 Ali. 60= (1896) A. W. N 187 

3) [189n] 21 All. 2G0=(1899) A. W N 32* 

*P wIKh- 1918 =" '■ ™=«3 
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Local Government may appoint in this behalf. 
Instances may often arise in which the trust 
property is of considerable value. If Court-fees 
had to be paid with reference to that value 
whenever it was found necessary to bring a suit 
to remove a trustee who had committed a 
breach of his trust such Court-fees might be 
prohibitive and might prevent the institution 
of the suit. 

It was argued on behalf of the defen¬ 
dant-respondent that the allegations in 
para. 5 of the plaint really made the suit 
one for possession of the property in dis¬ 
pute following upon the dispossession of 
the defendant. This, however, is not the 
correct way of looking at the pleadings 
because in the relief, as pointed out 
above, there is no prayer for the posses¬ 
sion of the property for the benefit and 
advantage of the plaintiffs. The plain¬ 
tiffs have brought this suit in their capa¬ 
city as members of the public and do 
not claim any beneficial interest for 
themselves. Under these circumstances 
it cannot ho urged, by any stretch of 
reasoning, that the suit was one for pos¬ 
session of the property which the plain¬ 
tiffs claimed for their own benefit or 
advantage. 

On behalf of the respondent reliance 
was placed upon S. 7, Cl. (ivj (c), Court- 
fees Act. We have already mentioned that 
the suit was not one which is technically 
called a suit for a declaration in which 
a consequential relief was claimed and 
therefore any cases which might have 
been decided with regard to the provi¬ 
sions of that section would not have any 
application to the present case. The 
learned counsel for the respondent further 
cited liaj Krishna Dey v. Be pen Behary 
Dey (5). That case is clearly distin¬ 
guishable as it contained a prayer for a 
declaration followed by a prayer for an 
injunction. Baica Mangal Das v. Karin- 
jan Das (6) was also quoted, but there 
is a passage at p. 289 of the report which 
clearly goes a long way to support the 
contention of the learned counsel for the 
appellants. The only authority which 
could he cited in favour of the respondent 
was the case reported as Omrao Mirza v. 
M. Jones (7). It does not, however, 
appear from a perusal of the report 
that it was a case under S. 539, old 
Civil P. C. Any way, this case has 
been considered in a number of cases, and 

(5) L««J 40 Gal. *45=16 C. L. J. .194=17 
I. 0. 10*2=17 C. W. N. 591. 

(C) [1895] 56 P. R. 1895. 

(7) [1884] 10 Cal. 599. 


if it lays down anything contrary to the 
authorities cited by the appellants all 
that we can say, with due respect, is 
that we are not prepared to follow it.’ 

The argument put forward on behalf of 
the plaintiff-appellants before us receives 
further support from a case reported as 
Sudalaimulhu Pillai v. P. Soma Sunda- 
ram Pillai (8), where the case reported as 
Omrao Mirra v. M. Jones (7), was consi¬ 
dered and the learned Judge remarked: 

My attention has been drawn to Omrao Mirza 
v. Jones (7), but that case was not one under 
S. 92 so far as c.«n be gathered from the report. 
If it is supposed to lay down a rule which is in 
conflict with the ruling in Bamrup Das v. 
Sujaram DaS (1), i think we should prefer 
to follow ihe later decision of the Calcutta 
High Court. 

In this connexion we may invoke in 
aid another principle of law which is 
well established. The Court-fees Act is 
a fiscal statute and, like all such statutes, 
it must be interpreted in a liberal and 
generous spirit in favour of the subject 
so as to make its operation less onerous, 
having due regard to the language used 1 
in the enactment. We are satisfied that 
the judgment of the learned Judge of the 
Court below was erroneous and cannot 
he maintained. We set aside the decree 
of the Subordinate Judge and remand the 
case for trial on the merits. Costs would 
be costs in the cause. 

S J. Case remanded. 

(S) A. I. R. 1925 Mad. 722. 
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Broadway, J. 

Hem liaj and others —Accused—Peti¬ 
tioners. 


Emperor —Opposite Party. 

Misc. Criminal Appln. No. 83 of 1927, 
Decided on 13th Juno 1927. 

Criminal P. C., S. 556— Prosecution by Dis- 
rict Board—Magistrate presiding at the m( d- 
ng of District Board at which it was decided 
o start prosecutions is debarred from 
he case—Punjab District Boards Act (lSt'.j, 
5.58. ' 

Where a Magistrate, as a member of a District, 
Joird, presided dt a moeting of the Boardat 
rhich the proposal in the Commissioner s letter 
o sturt the prosecutions was adopted, ana it 
ras resolved that the police be called in to 
lake an enquiry and to proceed against such of 
he District Board officials as the result of the 
nquiry might warrant: 

Held : that the Magistrate is debarred from 
rying the cases. [P 115 C L 
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Kand Lai —for Petitioners. 

Govt. Advocate —(or the Crown. 

Judgment.—This is an application 
under S. 526, Criminal P. C., for the 
transfer of a case against Hem Raj, Secre¬ 
tary of the District Board, Muzaffargarh, 
and certain other persons charged under 
Ss. 409 and 4 20, I. P. C. from the Dis¬ 
trict of Muzalfargarh and the Court of 
the S. 60 Magistrate Ch. Iqbal Singh. 

The grou-ids for transfer as alleged in 
the application were that the Deputy 


that these persons should be proceeded 
against. In any event, in tie circum¬ 
stances I consider that it will 1 e inadvis¬ 
able to allow the cases to proceed before 
that officer. It appears that the only 
other officer with S. 10 powers at Muzaf- 
farg irh is the Senior Sub-Judge an officer 
who is already burdened with a consider¬ 
able amount of work. In these circum¬ 
stances, I think the only course to adopt 
is to transfer these cases to the nearest 
district, i. e., Multan, and I accordingly 


Commissioner Sardar Bahadur Sardar 
Nihal Singh, as well as the S. £0 Magis¬ 
trate Ch. Iqbal Singh, were personally 
interested in the case, as well as certain 
other cases that have i-ince been com¬ 
menced, and that the Deputy Commis¬ 
sioner, as well as the Subdivisional 
Officer had a certain amount of personal 
grudge against Hem Raj petitioner at any 
rate, and against some of the others. 
These allegations were supported by an 
affidavit. The application and the affi¬ 
davit were sent to the District Magis¬ 
trate and the Subdivisional Magistrate 
who have each furnished this Court with 
a reply. 

One of the allegations made as far as 
the Subdivisional Magistrate is concern¬ 
ed is clearly false and after hearing Dr. 
Nand Lai on behalf of the petitioners, in 
my judgment, s 0 far as the allegations 
are concerned there is no ground for 
transfer whatever and I consider tint the 
application has been made solely with 
a view to protract the proceedings. 

There is, however, another feature in 
the caso. When it was decided to start 
these prosecutions a letter from the Com¬ 
missioner to that effect addressed to the 

Deputy Commissioner was laid before the 
District Board at a duly convened meet¬ 
ing. Ch. Iqbal SiDgh was at this meet¬ 
ing apparently as the pr siding officer 
Lt was at this meeting that the proposal 
in the Commissioner’s letter was adopted 
and it was resolved that the police be 
called in to make an enquiry and to pro¬ 
ceed against such of the District Board 
officials as the result of the enquiry 
might warrant. In these circumstances 
o. 5b, District Boards Act, and S. 556 
Criminal P. C., do not apply, and it seems 

Jo me that Ch. Iqbal Singh is debarred 

b° Q ? u ry 'i n8 , fcheie cases on the ground 
that he took part as a member of the 

District Board in oassing the resolution 

adopting the Commissioner’s suggestion 


transfer them to the District Magistrate 
of Multan with the request that he will 
make them over to some Magistrate in 
his district competent to deal with them. 
It has been suggested that, having regard 
to the nature and possible duration of these 
cases, the solution out of the difficulty 
would be tho appointment of a special 
Magistrate to deal with them. That is 
a matter within the province of the 
Executive Government alone. Should 
the Government, however, decide to adopt 
that course this order of transfer to the 
Multan District would not be giveD 
effect to. 

SJ - Case transferred. 
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Shadi Lal, C. J„ and Zafar Ali, J. 

Khushia —Plaintiff—Appellant. 

v. 

Faiz Muhammad Khan and another — 
Defendants —Respondents. 

Second Appeal No. 1L60 of 1923, De¬ 
cided on 19th May 1927, from decree of 
Dist. Judge, Hoshiarpur, D/- 8-2-1923. 

Limitation Act, Art. U — Alienation by 
natural guarehan of minor's property not for 
necessity—Suit to set aside is governed by Art. 

An alienation by a natural guardian of the 
minor s property is a voidable, and not a void 
transaction ; and tho fact that it was not for 
necessity does not alter the nature of the traus- 
1 } lt « n unauthorized transfer by an 
authored guardian and tho limitation to set 
aside transfer is prescribed by Art. 44 : 

A. I. R. 1925 Lah. G19 (2), Foil. (P lie 0 1J 

Madan Chand —for Appellant. 

Daulat Ram for Respondents. 

Judgmenl.-This is a second j 
preferred by one Khushia, who seeks ta 

? le ° f , his ooou P»n°y rights 
effected by his mother on 30th January 

iyu> * whe ? he was a minor. The suit 
was brought on 20th January 1921, and 
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the question for determination is whether 
it is governed by Art. 4 4 or Art. 144, 
Indian Lim. Act. 

Now, it is not disputed that the mother 
was the guardian of the property of her 
minor son, but it is contended that, as the 
Courts helow have held the alienation to 
be without necessity, the transaction was 
void and that it was not necessary to im¬ 
peach it within the period of three years 
prescribed by Art. 44. To this conten¬ 
tion we are unable to accede. An alie¬ 
nation by a natural guardian of the 
minor’s property is a voidable, and not a 
void transaction ; and the fact that it was 
not for necessity does not alter the nature 
of the transaction. In other words, it 
was an unauthorised transfer by an autho¬ 
rized guardian, and the limitation to set 
aside such a transfer is prescribed by Art. 
44 : vide, inter alia, Labha v. Malak 
Ham (1). (The judgment then agreeing 
with tho finding of fact of the District 
Judge held the suit to bo barred and dis¬ 
missed the appeal). 

ft-D . . Appeal dismissed. 

(D A.I.R7T925 Lah. 619=6 Luh. 447. 
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Jai Lal, J. 

Mt. Sahibji —Plaintiff—Appellant. 

v. 

Mohammad Sarwar Khan —Defendant 
—Respondent. 

Second Appeal No. 859 of 1927, Decided 
on 10th Oct. 1927, from decree of Dist. 
Judge, Rawalpindi, D'- 21st Feb. 1927. 

Civil P. C. t S 151 and O. 41, R. 23 — Lower 
appellate Court remanding case but not men - 
tloning the law under which the remand had 
been issued — Remand cannot be said to have 
been issued necessarily under S. 151. 

In the absence of an express indication by 
the lower appellate Court as to the law under 
which tho remand had been made, it becomes 
necessary for tho High Court to dttermine 
under what law it was made. There is no doubt 
that a remand is permissible under S. 151, but it 
has often been laid down that a recourse should 
bo had to S. 151 only in very exceptional cases. 
Therefore, in the absonce of an express indi¬ 
cation to that effect, it cannot be construed 
that every reihand illegally made by the lower 
appellate Court is one under S. 151 in the ab¬ 
sence of an express mention of 0. 41, R. 23 or R. 
25. If it were so construed, the result would be 
that it would bo impossible for the High Court 
to interfere, in exercise of its appellate powers, 
with the illegal orders of remand passed by the 
lower appellate Court. [P 116 C 2) 

Shainarr Chatid — for Appellant. 

N. C. Pandit —for Respondent. 


Judgment —This is an appeal by the 
plaintiff against an order of remand made 
hv the District Judge of Rawalpindi on 
2lst February 1927. The final portion of 
the judgment of the learned District Judge 
is as follows : 

As has been remarked the question of title 
and dispos ession has not been properly in¬ 
quired into and I am of opinion that the' case 
should be re-heard and decided afresh on its 
morits. I accordingly accept the appeal and 
remand the case for fresh trial and decision. 
Stamp on appeal to be refunded. Costs to follow 
event. 

A preliminary objection is taken on be¬ 
half of the respondent that no appeal lies 
from the order mentioned above because, 
it is contended, that the remand is under 
S. 151, Civil P. C. Admittedly no appeal 
lies from such an order of remand but the 
counsel for the appellant contends that 
the remand is \ nder 0 4L.R.23 and admit¬ 
tedly an appeal lies from an order of re¬ 
mand under that rule. It is to be noted 
that tho learned District Judge has not 
mentioned the law under which the re¬ 
mand has been made. This should have 
been done but in tho absence of an express 
indication as to the law under which the 
remand had been made it becomes neces¬ 
sary for me to determine under what law 
it was made. Thore is no doubt that a 
remand is permissible under S. 151, Civil 
P. C., but it has often been laid down 
that a recourse should be had to S. 151 
only in very exceptional cases. The ques¬ 
tion is whethor when tho District Judge 
made this remark he intended to do so 
under S. 151. I am unable to hold that 
he did. If, as contended by tho counsel 
for the respondent, I were to construe 
every remand illegally made by the lower 
appellate Court to be one under S. 151 in 
the absence of an express mention of 0. 41, 
R. 23 or R. 25, the result would be that it 
would be impossible for this Court to in¬ 
terfere, in exercise of its appellate powers, 
with the illegal orders of remand passed 
by the lower appellate Court. There is 
an indication in the case before me as to 
the law under which the learned District 
Judge intended to make the remand^ He 
has ordered the stamp on appeal to be re¬ 
funded. This, under S. 13, Indian Court- 
fees Act could be done only in the case of 
a remand under 0. 41, R. 23. I, hold, 
therefore, that the remand in this case 
was intended to be one under O. 41, K. 16 
and therefore an appeal lies to this Court. 

On the merits it is quite clear that an 
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order of remand under 0. 41, R. 23 was 
incompetent under the circumstances of 
this case. The trial Court had not dis¬ 
posed of the case on a preliminary point. 
On the other hand it had decreed the 
plaintiff's suit after recording and con¬ 
sidering the evidence produced by both 
the parties in support of their respective 
cases. I iccept this appeal, set aside the 
order of the District Judge and remand 
the case to him under 0. 41, R. 23 with 
directions to hear and decide the appeal 
on its merits. The lower Court may, if it 
considers such a course necessary, pass a 
proper order of remand after hearing the 
parties. The Court-fee paid on the 
memorandum of appeal in this Court 
shall be refunded. Other costs will abide 
the result. 

S J - Appeal accepted. 
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Addison and Fporde, JJ. 

Faqira and others— Plaintiffs—Appel¬ 
lants. 

v. 

Mt. Ghulam Maryam and another — 

Defendants—Respondents. 

Appeal No. 3101 of 1922, Decided on 
loth May 1927, from order of Sr Sub- 
Judge, Multan, D/- 28th July 1922 

WCuslow (Punjab) ~ Gift to daughter - 
property reverts only where daughter's direct 
descendants have died out. 

Property gifted to a daughter would only 

da , " 4 , h ® or, ® , " al ^“er's family where tho 

daughters diroct descendants, male or fem-iln 
have died out : [12 P. R. 1-gj, 

iV, h,S f re u PeC i th a ere I s no difIore “ce between the 
estates taken by daughters who have succeeded 

pio ) pM v ‘!° m lF '‘" ial) ~ 0i " ~ SelJ-acguirtd 
Self-acquired property gifted to daughter 

(•umThVV 01 ,h * <>»»« 
B^llentt a ° d MUkani La ‘ P “ ri ~ ! °' 

ooittoriif"; J -~ 5 ? b “ plaint ; ffa ■"•a.« 

Mari ’ 813t0rs ' Mt. Ghulam 

Maryam and Mt. Ghulam Zainab, for 


possession of the suit land. They alleged 
that the defendants' grandmother, Mt. 
Jannat, succeeded to the land which had 
been left by her father after the death 
of her mother, Mt. Pairi, because she 
married a near collateral and the colla¬ 
terals did not object. Mt. Jannat, before 
her death, gave the land to her grand' 
daughters by a deed of settlement, dated 1 ' 
the 18th October 1918, and after her 
death the land was mutated in the names 
of tho defendants on the 10th November 
1918. It was claimed that this deed was 
complusorily registrable, that Mt. Jannat 
had no power to gift the land and that 
defendant 1, Mt. Ghulam Maryam, had 
married outside the family, and for this 
reason was not entitled to succeed to the 
land according to custom. The defen¬ 
dants denied that Mt. Jannat succeeded 
her mother, Mt. Pairi, upon her death 
and pleaded that Mt. Pairi gifted all the 
land which she had succeeded to upon 
her husband's death to her two daugh¬ 
ters, Mt. Salamat and Mt. Jannat, in 
equal shares. This was before Mt. Pairi 
died. The collaterals have not sued Mt. 
Salamat as regards the share that fell to 
her. Mt. Jannat, it was claimed, suc¬ 
ceeded as absolute owner, and on the 
18th October 1918 executed a will (not 
a deed of settlement) in favour of the two 
defendants, her grand-daughters, as her 
son Ivauda pre-deceased her. Then, on 
19th October 1919, she gifted the land to 
her two-grand-daughters, the defendants. 

I Ins oral gift was entered in the register 
oi mutations and was sanctioned on 10th 
November 1918 after Mt. Jannat’s death. 

S? fc Jy lt , was Pleaded that defendant 1, 
Mt. Ghulam Maryam, had married inside 
the family and for this reason she was a 
lawful heir, while the other grand-daugh- 

hTi’r b ° ln8 Unmairied * was also a lawful 

bjj® t n r i al i udg0 framed various issues 

mnJ f ft 6 u ™ ecessar y to deal with 
^ostofthem. He held that Mt. Pairi 

gifted her property to her two daughters, 

“ v d?d n l a “ d M ‘ J Sa,amat ' *3 

they did not succeed upon her death As 

ilrVV* °, aSe , ot 6itt under ‘he Customary 
Law the land could not revert to the 

dents S'„ Unt ;‘ al ,‘ th6 di ™‘ d <*~ 
died ont tu T 1 , 6 ' °' lbe 

descendants of the don«“ 

&;sr isa8d and th ° 
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It is clear from the mutation, Ex. P 1, 
sanctioned on 6th February 1891, that 
Mt. Pairi did gift the land, to which she 
succeeded upon the death of her husband, 
to her two daughters, Mt. Salamat and 
Mt. Jannat in her lifetime ‘and she was 
present when the gift was mutated in 
the revenue papers. Mt. Jannat was 
married to a near collateral but Mt. 
Salamat was married outside the 
family. The learned counsel for the 
appellants who appeared before us ad¬ 
mitted that a daughter would suc¬ 
ceed to the estate of her father upon the 
death of her mother if she was married 
within the family and this is in accor¬ 
dance with Rose's Customary Law of the 
Multan District at p. 16. The general 
rule laid down except for certain castes 
is that daughters are excluded if there 
are male collaterals within three genera¬ 
tions, hut amongst Ran Jats it is stated 
that if the daughter has not married into 
another caste, i. e., if she marries within 
the same caste or family she takes all 
the property. This would mean that an 
unmarried daughter as well as a daughter 
who has married within the family or 
caste is entitled to succeed amongst 
Rans. Ex. P. G is a copy of the riwaj-i* 
am for tahsil Multan, whore the village 
is situated. It states that the Ran tribe 
consists of certain persons who are named 
and that the custom among them is that, 
if a proprietor has no malo issue, and his 
daughter is not married in another 
family, she succeeds to his entire pro¬ 
perty. Lower down certain persons 
amongst Rans stated that daughters get 
no share. In this case, however, it is 
conceded that the parties are amongst 
the majority of Rans who are in agree¬ 
ment that a daughter is entitled to suc¬ 
ceed if she has not married in another 
• caste, or, at least is entitled to succeed 
if she has married within the family. 

This means that Mt. Pairi and Mt. 
Salamat did not accelerate the succes¬ 
sion by gifting her husband's land to her 
two daughters ; for it is admitted that 
Mt. Salamat was not married within the 
family, though Mt. Jannat was. In this 
way Mt. Jannat would have succeeded 
her mother, Mt. Pairi, hut Mt. Salamat 
would not. The gift by Mt. Pairi, there¬ 
fore, which was indivisible, must be 
treated as a gift which took place in the 
year 1891 and was not objected to. It 
was not an acceleration of the succession. 


In fact Mt. Salamat's heirs are still in 
possession of half the land gifted by Mt. 
Pairi though she was not entitled to 
succeed in this family. 

That being the c\se, it follows that the 
suit was properly dismissed ; for it has 
been held ever since the Full Bench 
decision Sita Ram v. Raja Ram (1), that 
property so gifted would only .revert in' 
the original owner's family where the 
daughters’ direct descendants, male or 
female, have died out. This is the uni¬ 
versal rule under Customary Law in the 
Punjab, see p. 53, Remark II of Rat- 
tigan's Digest of Customary Law, 10th 
edition. 

Even if it were the case that Mt. Jan¬ 
nat succeeded to her mother (which she 
did not) because she had married within 
the family the land, which came to Mt. 
Jannat in the capacity of a daughter 
married within the family, would pass 
on to her direct heirs in the same way. 
In para. 23 of Rattigan’s Digest a daugh¬ 
ter who succeeds because she has married 
a collateral is classed along with a daugh¬ 
ter who succeeds because she and her 
husband have looked after her father. 
There is thus no difference between the 
estate taken by daughters who have suc¬ 
ceeded because they married a collateral; 
and daughters who have succeeded be-[ 
cause they and their husbands have 
helped the fathers of the daughters. The 
same rule, therefore, applies to them as 
given at p. 53 of Rattigan's Digest, 
namely, that the land does not revert 
again to the collaterals, unless the 
daughters’ direct descendants, male and 
female, have died out. An -authority 
directly in point is Ilahi Bakhsh v. Mt. 
Bud hi (2). 

Of course, if the land had been self- 
acquired by Mt. Jannat’s father the pro¬ 
perty would never revert to the collateraj 
as laid down in Jot Ram v. Hardawari 
(3). There is no finding, however, in 
this case as to the nature of the land as 
it was unnecessary for the decision of 
the suit. 

For the above reasons I would dismiss 
the appeal with costs. 

Fforde, J—I agree. 

R D Appeal dismissed. 


(1) [ 1692J 12 P. R. 1892 (FT B.). 

(2) [1910] 5 P. R. 1910=159 P. L. R. 1910=5 
I. C. 247=10 P. W. R. 1910. 

(3) [1914] 27 P. R. 1914=23 I. C. 527=22 
P. L. R. 1914. 
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Shadi Lal, C. J., and Zafar Ali, J. 

Narain Singh an! others —Creditors— 
Appellants. 

. v. 

Gurbakhsh Singh and others —Respon¬ 
dents. 


remembered that the object of the section 
is that the death of the debtor should not 
affect the realization and distribution of 
his assests; but it has no bearing upon 
the question before us. 

We must accordingly hold that the 
appeal has abated. The appellants must 
pay the costs of the appeal. 


Misc. First Appeal No. 2232 of 1923, 
Decided on 10th November 1927, from 
order of Dist. Judge, Lyallpur, D/- 9th 
May 1923. 

Provincial Insolvency Act (1920), S. 17 —Civil 
P.C.,0. 22, R 4— Appeal by creditor against 
the order of adjudication—Debtor dying during 
pendency of appeal—Appeal abates. 

An appeal preferred against the adjudication 
of an insolvent abates on his death, as such an 
order is purely personal to the insolvent. The 
right to sue does not survive within the mean¬ 
ing of 0. 22, R. 4, on the death of an insolvent 
respondent: 69 P. R. 1888, Foil. [P 119 C 1] 

V. N. Sethi —for Appellants. 

Mehr Chand —for Respondents. 

Shadi Lal, C. J. — One Ram Singh ap¬ 
plied to be declared insolvent, and his 
application was accepted by the trial 
Court and he was adjudicated an insol¬ 
vent. Some of his creditors preferred 
the present appeal against the order of 
adjudication, but during the pendency of 
the appeal Ram Singh died, and the cre¬ 
ditors seek to implead his minor son as 
his legal representative for the purposes 
of the appeal. 


Now, it has been held by a Divisic 
Bench of the Punjab Chief Court 
HardhianSingh v. Sliam Sundar (lj.’th 
an appeal preferred against the adjudic 
tion of an insolvent abates on his deat 
as the right to sue does not survive witl 
in the meaning of S. 368, Civil P C 
(corresponding • to 0. 22, R. 4), on tl 
death of an insolvent respondent in an ai 
peal by creditors against an order ac 
judging him to be an insolvent. Such a 
order ,s purely personal to the insolven 
The learned counsel for the appellants ha 
not invited our attention to any judgmer 
which lays down the contrary rule. 1 
is true that, as enacted in S. 17, Provic 
cial Insolvency Act, if a debtor, by c 
against whom an insolvency petition ha 
been presented; dies, the proceedings i 

“V 1 ? 11, unIess the Court other 
vnse directs, be continued so far as ma 

be necessary for the realization and dis 
tabuton_ 0 [ his property. It mu8t £ 

[1888] 69 P. R. 1888. ~ 


S.J. 


Appeal abated . 
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Shadi Lal, C. J. 

Mausa Neki and others — Accused — 
Petitioners. 

v. 

Mt. Mam Kuar — Complainant—Res¬ 
pondent. 

Criminal Revn. No. 1L0S of 1927, De¬ 
cided on 30th Sep. 1927, reported by 
Sess. Judge, Karnal, on 23rd June 1927. 

& Criminal P.C., S. 203 — Case cannot be 
dismissed on the report of eaildar. 

A Magistrate sent a case for preliminary in¬ 
quiry under S. 202 to a ziildir and on his re¬ 
port dismissed the application under S. 203. 

Held-, that the Magistrate should not have 
dismissed the case upon the roport of the 
ZiUdar. [P 119 C 2, P 120 C 1] 

Shamair Chand—tor Petitioners. 

Hetn Raj for Respondent. 

Facts. Mam Kuar’s application 
was under S. 107, Criminal P. C. The 
Magistrate (Khan Sahib Choudhry Miran 
Bakhsh, Magistrate, 1st Class) sent it for 
preliminary inquiry under S. 202 to a 
zaildar and on his report dismissed the 
application under S. 203, Criminal P C 
on 6th May 1927. Mt. Mam Ivaur has 
applied to this Court for revision of the 
above order. 


grounds. The order of the Magis¬ 
trate is clearly wrong. Section 202 ap¬ 
plies only to complaints of offences An 
application under S. 107 is not a com¬ 
plaint. The Magistrate had, therefore, no 
jurisdiction to refer the case to the 
zanlda under S. 202. Criminal P. C. He 
should have recorded the evidence him- 
self and acted upon it if it was satis- 

nnf o!7V th ° 8amQ reaS0Q S ‘ 436 19 

ot applicable, and I cannot order further 

Hilh ir p' Tf 6 C a SQ is r0 P° rte(i to tbe 

S mak*°“ rb f - r < ? ireoting fche Magistrate 
to make.inqmry into the case aooording 
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Order —It is unnecessary to deter¬ 
mine the question whether the provisions 
of S. 20*2, Criminal P C , apply to a case 
under S. 107, Criminal P. C., because I 
am of opinion that the Magistrate should 
not have dismissed the case upon the re¬ 
port of the zaildar. I accordingly accept 
the application for revision and direct the 
Magistrate to decide the case on the 
merits after hearing the evidence of both 
the parties. • 

D.D. Application accepted. 

A I R 1928 Lahore 120 

Campbell, J. 

A It. Sawani —Defendant—Appellant. 

v. 

Jiwan and others —Plaintiffs—Respon¬ 
dents. 

Second Appeal No. 2271 of 192G, Decided 
on 5th March 1927, from decree of Dist., 
Judge, Jhelum, D> 1st July 1926. 

Civil P. C., O. 41, It. 20— Person party in 
lower Court can be added as respondent even 
after limitation. 

Under 0. 41, R. 20, a person who was a party 
to the proceedings in the Court below may be 
added as a respondent to the appeal although 
the time to appeal may have expired. [P 1-0 C 2J 

Mohsin Shah —for Appellant. 

Amar Nath Chona —for Respondents. 

Judgment. —Muhammad Hussiin died 
intestate and his estate was mutuated in 
favour of his sister. A collateral named 
Jiwan then sued for possession of what 
he alleged to ho his share in Muhammad 
Hussain's estate and he joined as defen¬ 
dants 2 and 3 Pahlwan and Nek Alam, 
two other collaterals. Later on these 
two persons applied to be made plain¬ 
tiffs and they were so joined by the 
trial Court and eventually the learned 
Subordinate Judge decided that these 
three plaintiffs were entitled to possession 
of Muhammad Hussain’s estate against 
Mt. Sawani, his sister. 

The decree was, however, drawn up in 
favour of Jiwan alone and by the decree 
it was ordered that Jiwan should get pos¬ 
session of the land and house in suit. In 
the decree Pahlwan and Nek Alam were 
shown as defendants and in the certified 
copy of the judgment supplied afterwards 
to Mt. Sawani and presented by her in 
the appellate Court, Jiwan was shown as 
the sole plaintiff and defendants were 


shown Mt. Sawani, Pahlwan and Nek 
Alam. 

Mussammat Sawani preferred an appeal 
and in consequence of the form of the 
decree and of the heading to the copy of 
the trial Court’s judgment she showed in 
her memorandum of appeal herself, Pahl¬ 
wan and Nek Alam as appellants -and 
Jiwan as respondent. The learned counsel 
who presented the appeal on behalf of 
Mt. Sawani had no authority to act on 
behalf of Pahlwan and Nek Alam. 

When the appeal came before the 
learned District Judge it was pointed, out 
to him that there can be no appeal against 
Pahlwan and Nek Alam and he held that 
there was no bona lide mistake on the 
part of Mt. Sawani since the judgment of 
the lower Court mentioned the fact that 
Pahlwan and Nek Alam had heeo made 
plaintiffs by order dated 22nd June 1925, 
the suit being decided on 8th December 
1925. He further held, as the time for 
bringing Nek Alam and Pahlwan on the 
record had run out, the appeal against 
them is time barre I, and that it must be 
dismissed as against Jiwan also. 

The learned District Judge has over¬ 
looked the provisions of O. 41, R. 20, 
Civil P. C., under which he could have 
corrected the mistake and transferred 
Pahlwan and Nek Alam from the list of 
appellants to that of respondents It has 
been ruled by this Court in more than 
one case that under O. 41, R. 20, a person 
who was a party to the proceedings in the 
Court below may be added as a respon¬ 
dent to the appeal although the time to 
appeal may have expired. So long as the 
decree remained in its present form the 
appeal against Jiwan could not have been 
dismissed by the reason of nonjoinder of 
Pahlwan and Nek Alam. 

I accept the appeal and order that 
Pahlwan and Nek Alam be joined as res’ 
pondents to the appeal, and I return the 
appeal to the District Judge for disposal 
on the merits, pointing out to him that 
the decree at present is not in accordance 
with the trial Court's judgment. Costs 
in this Court will follow the result of the 
appeal. 

D D Appeal accepted. 


1928 


Ali Muhammad v. Hakim (Shadi Lai, C. J.) Lahore 12L 

Shadi, Lai, C. J. —The question of 
law formulated for the decision of the 
Full Bench is in the following terms : 

A t an occupanoy tenant under Government of 
land in an area to which the Colonization of 
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Full Bench 

Shadi Lal, C. J., Fforde and 
Tek Chand, JJ. 


Ali Muhammad —Plaintiff Appellant. 


V. 


Hakim and others —Defendants Res - 
pendents. 

First Appeal No. 2558 of 1922, Decided 
on 10th February 1928, from decrees of 
Senior Sub-Judge, Shahpur, at Sargodha, 
D/- 6th July 1922. 

(a) Punjab Colonization of Government Lands 
Act (1912), S. 36— Private dispute between the 
parties as to land—Civil Court can try . 

A t an occupancy tenant under Government of 
land in an area to whioh the Colonization of 
Government Lands (Punjab) Act, 1912, had been 
applied, issued a notice of ejeotment through a 
revenue Officer against B who was in possession 
of a portion of A's recorded tonancy, B sued 
successfully in a revenue Court to set aside the 
notice of ejectment on the ground that he was 
not a tenant under A. A then sued B in a civil 
Court for possession as against a trespasser. B 
pleaded that he was a partner in A's tenancy by 
private arrangement between himself and A , and 
that by a subsequent private arrangement A had 
transferred to him all the occupancy tenants 
rights in the particular land in suit. On a 
question being raised as to whether, in view of 
the provisions of the Colonization of Govern¬ 
ment Lands (Punjab) Act, 1912, particularly 
Ss. 32 and 36, a civil Court had jurisdiction to 
hear the suit, 

Held : that there was no provision in the Aot 
warranting the contention that the Collector 
should intervene in a dispute between private 
persons and that the civil Courts should be 
debarred from adjudicating upon it: Lahore 
Civil Appeal No. 1994 of 1922, Expl. and 
D\st. [P 121 C 2 ; P 122 C 2] 

(t) Civil P. C. f S. 9 —Burden of proof—Juris¬ 
diction. 

It is for the party who seeks to oust the juris¬ 
diction of the ordinary civil Courts to establish 
his contention. [p 121 C 2] 

Seotmn 8a is obviously intended to proteot 
the rights of Government and embraces the 
cases of trespassers or squatters against Govern- 

[P 122 0 2] 

. *M) Interpretation of Statutes-Language 

aho ? li lean against ou,ter If 

c ><m ° ord ' nar y tribunals — Juris- 

It is a well-established doctrine that a statute 
interfering with the established state of law 
muBt reoeive a striot construction, and when 
the language is doubtful, the Courts should 

°? 8ter of tbe Jurisdiction of the 
ordinary tribunals. [p 122 0 2 ] 

Shuja-ud-Din and Devi Daval— for 
Appellant. 

Abdul Ohani —for Respondents. 

1928 L/16 
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Government Lands (Punjab) Act, 1912, has been 
applied, issued a notice of ejectment through a 
revenue officer against B who was in possession 
of a portion of A's recorded tenancy. B sued 
successfully in a revenue Court to set aside the 
notice of ejectment on the ground that he was 
not a tenant under A. 

A then sued B in a civil Court for possession 
as against a trespasser. B pleaded that he was 
a partner in A's tenancy by private arrange¬ 
ment betweeu himself and .1, and that by a 
subsequent private arrangement A had trans¬ 
ferred to him all the occupancy tenant’s rights 
in tbe particular laud in suit. In view of the 
provisions of the Colonization of Government 
Lands (Punjab) Act, 19J 2, particularly Ss. 32 
and 36, has a civil Court jurisdiction to hear 
the suit ? 

It is an indisputable proposition of 
law, and indeed it is expressly enacted by 
S. 9, Civil P. C., that the Courts have 
jurisdiction to entertain all suits of a 
civil nature except those, the cognizance 
of which is expressly or impliedly barred. 
It is, therefore, for the party, who seeks 
to ou9t the jurisdiction of the ordinary 
oivil Courts, to establish his contention. 

How does the defendant, who denies; 
the right of the oivil Court to adjudicate 
upon the dispute, discharge the onus 
which rests upon him ? In support of 
his contention he invokes S. 86, Coloni¬ 
zation of Government Lands Aot, whioh 
deprives the civil Court of jurisdiction in 
any matter of whioh the Collector is em¬ 
powered by that Act to dispose, and for¬ 
bids it to take cognizance of the manner 
in whioh the Looal Government or Collector or 
any other revenue officer exeroises any power 
vested in it or in him by or under this Aot. 

It is not suggested that the Looal Govern¬ 
ment can take oognizanoe of the claim 
made by the plaintiff, and the issue i 9 
thus narrowed down to the question 
whether there is any provision in th& 
statute which empowers the Collector to 
dispose of the dispute between the parties 
In this connexion the learned counsel for 
the defendant has, in a half-hearted 
manner, referred to Ss. 19 and 24 of the 
Aot, but neither of these sections has anv 
application to the case before us. Seotion 
xy forbids a tenant of Government land 
to alienate for more than a specified period 
his rights or interests in the land except 
with the consent in writing of the Com¬ 
missioner, and deolares an unauthorized 
transfer to be void. The section also pro-' 
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vides that if a person has, in pursuance 
of a void transfer, obtained possession of 
the land after the commencement of the 
Act, he shall be ejected under the orders 
of the Collector. 

It is unnecessary to examine the ques* 
tion whether the transfer in this case 
was or was not void, for it is admitted 
that the defendant obtained possession of 
the land before the commencement of the 
Aot, and that fact alone takes the case 
out of the jurisdiction conferred upon the 
Collector by S. 19. Out attention has 
been invited to an unreported judgment 
of a Division Bench of this Court in 
Ghulam Qadar v. Nur (l), where S. 19 
was successfully pleaded in order to oust 
the jurisdiction of the civil Courts. The 
facts bearing upon the question of juris¬ 
diction in that case are not free from 
obscurity, but it is clear that the objec¬ 
tion to jurisdiction was raised, not by 
the defendant, but by the plaintiff, and 
no resistance was apparently offered by 
the opposite party to that objection. It 
was taken for granted that the case was 
governed by S. 19, and the learned Judges 
were not, therefore, called upon to dis¬ 
cuss the question of jurisdiction or to 
express their considered opinion upon the 
scope of the section. 

Nor do I think that S. 24 has any bear¬ 
ing upon the question before us. That 
section authorizes the Collector to im¬ 
pose upon a tenant, who has committed 
a breach of the conditions of his tenancy, 
a penalty or to order the resumption of 
the tenancy, but this authority can be 
exercised at the discretion of the Collector 
and only after giving a previous notice to 
the tenant. There is no suggestion by 
the defendant that either party has com¬ 
mitted any breach involving a forfeiture 
of his tenancy, or that the Collector has 
exercised the discretion conferred upon 
him .by the section. 

The only argument, which has been 
seriously advanced before us, and which 
requires consideration, is that founded 
upon S. 32 of the Act. That section runs 
as follows : 

When the Collector is satisfied that any per¬ 
son has taken or is in possession of land in a 
colony to which be has no right or title, the 
Collector, may, in addition to any other powers 
he may possess, forthwith re-enter upon the 
land and resume possession of it and take pos¬ 
session of all crops, trees and buildings thereon 
on behalf of Government without payment of 
anv compensation whatsoever, _ 

(1) Civil Appeal No. 1991 of 1922(Unreported.) 
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It will be observed that the Collector 
is empowered by the legislature to re¬ 
enter upon the land and resume posses¬ 
sion of it on behalf of Government. The 
words “re-enter” and “on behalf of 
Government ” make it clear that the 
section applies only to those case* in 
which Government is entitled to the pos¬ 
session of the land, but a trespasser has 
interfered with that possession. The 
matter being simple, it is not necessary 
for Government to bring against the tres¬ 
passer an action of ejectment which is 
neither a cheap nor an expeditious remedy. 
The legislature has accordingly provided 
a summary remedy for recovering the 
land, and the Collector, acting as the agent 
of Government, is authorized to remove 
the trespasser from the land and obtain 
possession of it on behalf of Government. 
The section is obviously intended to pro - ! 
tect the rights of Government and em¬ 
brace the cases of trespassers or squartters, 
against Government. 

The Court must, no doubt, give effect 
to the language of the statute, which, 
either by express words or by plain and 
necessary implication, takes away the 
jurisdiction of the ordinary Courts. But 
it is a well-established doctrine that a 
statute interfering with the established 
state of law must receive a strict con¬ 
struction, and that, when its language is 
doubtful, the Courts should lean against 
an ouster of the jurisdiction of the ordi¬ 
nary tribunals. Neither the'language of 
the section, which to my mind is not open 
to any ambiguity or doubt nor any princi¬ 
ple of law can warrant the contention 
that the Collector should intervene in a 
dispute between private persons and that 
the civil Courts should be debarred from 
adjudicating upon it. My answer to the 
question submitted to the Full Bench is, 
therefore, in the affirmative. 

Fforde, J. —I agree. 

Tek Chand, J. —I agree. 

D.D. 
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Broadway and Agha Haidar, JJ. 

Hira Singh— Plaintiff—Appellant. 

V. 

Mt. Manglan and another— Defendants 
—Respondents. 

Second Appeal No. 2771 of 1923, De¬ 
cided on 12th October 1927, from decree of 
Dist. Judge, Amritsar, D/- 4th June 1923. 
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(a) Hindu law—One member separating 
with his share—Remaining members though 
living together are separate vithe eye of the law. 

Where a farighkhati executed by a member of 
a joint Hindu family states in clear terms that 
the defined shares in the whole joint family 
property have been allotted to the coparceners 
and also gives them the liberty either to live 
together or to separate their own shares, the 
effect of the deed is to cause a separation in 
estate and interest betweea all the coparceners. 
The clause giving the parties the option of be¬ 
ing joint or separate is not inconsistent with a 
separation in estate. The remaining members, 
though living together are, in reality holding 
their shares in the eye of the law separately : 
80 Cal. 725 (P. C.) ; 80 Cal . 73S (P.C.) and 
A. I. R. 1922 P. C. 853, Foil. [P 124 C 1,2] 

(5) Hindu law—Partition—Reunion. 

According to the Mitakshara school, a mem¬ 
ber of a joint Hindu family, once separated, can 
reunite with his father, brother or paternal 
uncle, but not with any other relation. 

[P 124 C 2] 

(c) Civil P. C. t S. 100— Finding of fact. 

A finding based upon an erroneous view of 
law is not binding in second appeal. [P 125 C 1] 

Badri Das—lor Appellant. 

G. C. Narang and Jai Gopal Sethi — 
for Respondents. 

Aga Haidar, J.— This is a plaintiff’s 
appeal which arises out of a suit for 
partition. It was originally instituted by 
a lady named Mt. Aso. While the appeal 
was pending in the lower appellate Court 
Mt. Aso died and her son Hira Singh was 
brought on the record as her legal repre¬ 
sentative. In order to understand the 
controversy in suit it is necessary to bear 
in mind the following narrative of facts : 

One Gulab Singh was the husband of 
Mt. Aso. He died many years ago leaving 
him surviving his widow, Mt. Aso, and 
three sons by her, namely, Nikka Singh, 
Ganesba Singh, and Hira Singh. The 
sons constituted a joint Hindu family 
governed by the law of the Mitakshara. On 
1st December 1884 it appears that Hira 
Singh separated from the family and a 
one-fourth share of the family property 
was allotted to him. He executed a 
document called farighkhati. In that 
document the fact of his separation is’ 
mentioned and it is further recited that 
the family property having been divided 
into four equal shares, Hira Singh had 
separated with his one-fourth shave and 
had no concern left with the family pro¬ 
perty, that the remaining three-fourths 
share of the property was left with 
Ganesha Singh, Nikka Singh and their 
mother Mt. Aso, and that it would be com¬ 
petent to them to keep the corpus of the 


property either whole or in separated 
shares and that they were owners of their 
respective shares (aur nam burdgan apne 
apne hisse he mukhtar-hain ). It appears 
that the family property was not divided 
by metes and bounds and Ganesha Singh, 
Nikka Singh and their mother Mt. Aso 
continued to live together. Nikka Singh 
died in 1900. In 19L7 Ganesha Singh 
made a will in favour of defendants 1 and 
2, his daughters. Soon after making this 
will, Ganesha Singh died. In 1918 
Mt. Aso instituted the present suit in the 
Court of the learned Senior Subordinate 
Judge, Amritsar. She claimed two-thirds 
share in the whole of the family property: 
one-third as her own share, which she 
got as a result of the partition of 1884, 
and another one-third as the heir of 
Nikka Singh, her deceased son. 

It is important to note the defence 
which was set up by the defendants in 
the present suit. Their main defence was 
that the suit was barred by limitation, 
that their father Ganesha Singh was the 
sole owner of the whole property, move- 
able and immovable, in which neither 
Nikka Singh nor the plaintiff had any 
share, that there was no property which 
jointly belonged to the plaintiff, Nikka 
Singh and Ganesha Singh and that the 
farighkhati of 1884 did not oonfer any 
rights upon the plaintiff. The trial Court 
decreed the plaintiff’s claim as regards 
the immovable property in suit but as 
regards the family business it held that 
the suit was time barred. The defendants 
preferred an appeal to the learned District 
Judge and the plaintiff -filed cross-objec¬ 
tions. The learned Distriot Judge dis¬ 
missed the plaintiff’s suit in toto on two 
grounds which shall be discussed later on. 
Hire Singh, the legal -representative of 
Mt. Aso, has filed the present second 
appeal. 

It may be stated at the outset that 
Mr. Badri Das, the learned counsel for 
the appellant, intimated to the Court 
that he was not prepared to press his 
claim as regards the business carried on 
by the firm of Ganesha Singh and Gulab 
Singh. 


The first ground for dismissing the 
plaintiff’s suit is contained in the follow¬ 
ing sentence which is to be found in the 
judgmentiof the learned Judge of the lower 
appellate Court. 


• fwVu , po ., , u , rg0d by Pendants* counsel 
is that the farighkhati of 1884 did not affect tha 
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joint nature of the rest of the family property. 
Ganesha Singh, in a previous case, stated, on 
15th January 1916 that by the farighkhati of 
18S4 the entire property was divided into four 
portions, Hira Sigh's portion being separated 
ofl, while port ous of the other three, namely, 
Ganesha Singh, Nika Singh and Mt. Aso re¬ 
mained joint. This -being so, I consider that 
defendant's counsel is right in arguing that 
Mt. Aso was not justified in suing for partition. 

I may observe here that it is difficult 
to conceive a more confused and unsatis- 
factory finding. It appears to be a very 
unsatisfactory liuding of fact which pro¬ 
ceeds upon an even more unsatisfactory 
conception of a question -of Hindu law. 
The farighkhati, as already stated, while 
recording the separation of Hira Singh 
from the joint family, clearly indicates 
the shares of Ganesha Singh, Nikka Singh 
and their mother, Mt. Aso. A perusal of 
this document brings the present case 
clearly within the priuciple of law as 
laid down by their Lordships of the Privy 
Council in Balkishen Das v. Ram Naraiti 
Sahu (1). In that case their Lordships 
of the Privy Council observe that where an 
ikrarnama executed by a member of a 
joint Hindu family stated in clear terms 
that the defined shares in the whole joint 
family property had been allotted to the 
coparceners and also gave them the 
liberty either to live together or to sepa¬ 
rate their own business, the effect of the 
deed was to cause a separation in estate 
and interest between all the coparceners. 
The clause giving the parties the option 
of being joint or separate was not inconsis¬ 
tent with a separation in estate. In this 
view of the law there cannot be any 
doubt that there was a separation among 
all the members of the family and their 
mother as a result of the farighkhati 
transaction. In Dalahux v. Rakhmabai 

(2) their Lordships of the Privy Council 
laid down that there is no presumption 
when one coparcener separates from the 
others that the latter remain united. 
They further observed that an agreement 
amongst remaining members of a joint 
family to remain united or to re-unite 
must bo proved like any other question of 
fact. In Syed Kasim v. Joraicar Singh 

(3) , their Lordship of the Privy Council 

have summarized the law on the subject 
in the following words : __ 

(lj C1903J 30 Cal. 738=30 1. A. 189=7 C. W. 

N. 578=8 Sar. 489 (P. C.). 

(2) [1903] 30 Cal. 725=30 I. A. 130=7 C. W. 

N. 612=8 Sir. 470 (P. C.). 

(3) A. I. R. 1922 P. C. 3)3=50 Cal. 84=49 

1. A. 358 (P. C.). 
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It is settled law that in the case of a joint 
Hindu family subject to the law of Mitakshara 
a severance of estate is effected by an unequi¬ 
vocal declaration on the part of one of the joint 
holders of his intention to hold his share sepa¬ 
rately, even though no actual division takes 
place. 

All the leading Privy Council cases are 
quoted by their Lordships in support of 
this proposition. In view of these autho¬ 
rities there cannot be any doubt that 
after the year 1881 and by virtue of the 
deed of farighkhati, already mentioned, 
there was a complete disruption of the 
joint family and after the separation of 
Hira Singh's share Ganesha Singh, Nikka 
Singh and their mother though living to¬ 
gether, were in reality holding their shares 
in the eye of the law separately. The 
learned Judge of the lower appellate Court 
says that Ganesha Singh in a previous 
suit on 15th January 1916, stated that by 
the farighkhati of 1884 the entire property 
was divided into four portions, Hira 
Singh’s portion being separated off while 
the portion of the other three, namely. 
Ganesha Singh, Nikka Singh and Mt. Aso 
remained joint. The learned Judge of the 
trial Court at the bottom of page 5 of the 
printed paper-book has observed thJit 
in the present case there is no evidenoe of it 
(re union). That it is not a ease of survivorship 
is clearly proved from the facts that it is not 
pleaded in the present case. 

Reunion has neither been alleged nor 
proved by the defendants. It becomes 
exceedingly difficult to 'understand what 
the learned Judge meant by saying that 
Mt. Aso remained joint. If he meant 
that the property was not divided by 
metes and bounds he is perfectly right be¬ 
cause this is the plaintiff’s case. If the 
learned Judge was thinking of a reunion, 
and even assuming that such a line of 
reasoning was open to him on the plead¬ 
ings, ho would 'be confronted with the 
elementary principle of Hindu law of the 
Mitakshara school that a member of a 
joint Hindu family once separated can re¬ 
unite only with his father, brother or 
paternal uncle but not with any other 
relation. And it is hardly necessary to 
solemnly lay down that a mother is not a 
member of the coparcenary body consti¬ 
tuting a joint Hindu family. She is only 
entitled to maintenance while the joint 
status of the family continues and it is 
only when one of her sons brings a suit 
for partition that she is entitled to claim 
a share in the family property. It comes 
to this that the finding of the learned 
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Judge that “Mt. Aso remained joint.” If 
he meant to hold that the family re-united 
.and renewed its joint status, its first sta¬ 
tus is a finding based upon an erroneous 
view of law and does not amount to such 
a finding of fact as would be binding upon 
rthis Court in second appeal. 

On behalf of the respondents the atten¬ 
tion of the Court was directed to a case 
reported as Palani Ammal v. Muthu- 
venkatacliala Uoniagar (4). This was a 
•suit for partition and the defence of the 
defendant-appellant was that the mem¬ 
bers of the family had already separated 
long ago. In this case their Lordships 


observed at p. 259 
Io the present ca^e there were concurrent 
judgments of tho District Judge and the High 
•Court that the family descended from the pro¬ 
positus never separated and that the property 
sought to be partitioned is partible. 

Their Lordships tested the findings of 
the Courts below by construing certain 
•documents in order to draw legitimate in¬ 
ferences as to the intentions of the par¬ 
ties to the said documents and in the end 
accepted the findings of fact arrived at by 
the Courts in India. As a result of those 
findings the decree of the High Court was 
affirmed and the defendants* appeal was 
dismissed. In this view of the case the 
observations, at pp. 257-258 of the report 
are more or less in the nature of obiter 
dicta. . It may be noted, however, that 
Appovter v. Rama Subba Aiyan (5) and 
Balabux v. Ruhhmabai (2) are quoted in 
the judgment of their Lordships 
The learned Judge of the lower appel- 
Ute Court has further observed that the 
^plaintiff, in para. 3 of the plaint, states 
-in so many words that after the farigh- 
khati, she and Nikka Singh and Ganesha 
Singh remained joint. I have read the 
original plaint very carefully and in mv 
humble judgment the plaintiff clearly 

in M?t Pa S ,fcl u D n ad aIlotmeQ t of shares 
to Nikka Smgh, Ganesha Singh and her¬ 
self after Hira Singh had gone out of the 
famUy with his share. It is true that 

?mn fl K 8a ^ °u the P r °P° rfc y ^ing joint 
/(mushtank), but what she really meant 

was that though the shares had been divi- 

nwtv nd hT Clfi6d - the Corpus offch0 Pro¬ 
perty had remained whole. I therefore 

V Qttb,e fco a S ree with the find- 

St Z r ° PP8ll “° Court 00 this 

(4> 88 Mad - IX 

,6) SKi/iSftSSt W 'Y=‘ ■— 
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The second grotiud on which the learned 
Judge of the lower appellate Court has 
found against the plaintiff is that she was 
estopped from putting forward her pre¬ 
sent claim. He refers to certain state¬ 
ments made by Mt. Aso as a witness in a 
previous litigation between Ganesha Singh 
and his brother Hira Singh. Those state¬ 
ments were found to be false by the ap¬ 
pellate Court in that case. The lady was 
no party to that suit and the learned 
counsel for the respondents totally failed 
even to formulate his case as to how the 
lady could be estopped by anything which 
she might have said as a witnes in the 
previous litigation when she was, appar¬ 
ently, supporting Ganesha Singh, the pre¬ 
decessor of the defendants in his claim 
against his brother Hira Singh. This 
finding of the lower appellate Court also 
cannot Le accepted. The suit having 
been disposed of by the lower appellate 
Court on these two points and the other 
questions arising in the suit not having 
been disposed of by that Court the case 
will have to be remanded for trial on the 
merits. 

I would accordingly allow the appeal, 
set aside the decree of the Court below 
and remand the case under 0. 41, R. 23, 
Civil P. C. Costs here and hereafter 
would abide the event. The appellant 
will be entitled to a refund of the Court- 
fee that he paid on the memorandum of 
appeal. 

Broadway, J. I agree to the order 
proposed. 

D - D - Case remanded. 


* * A. I. R. 1928 Lahore 125 

Shadi Lal, C. J. 

Taj Mohammad Accused—Appellant. 


v. 


Emperor —Opposite Party. 

Criminal Appeal No. 632 of 1927 
Deoided on 18th November 1927, from 

J&SXS& s ' -»« * 

J a „° rder *2 8U8tai “ an indiotment for perinrv 
the proseoutien must establish, inter alia 

statement Lue*be^intentionlny the 

[P 127 0 21 
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S (6) Criminal P. C., S. 357 (2) — Court 
composed of more than one Judge—Signature of 
or.e is enough . 

It cannot be contended that, where a Court 
is composed of more than one Judge, the depo¬ 
sition of a witness must necessarily be signed 
by all the Judges of the Court before whom the 
witness is examined, and that, if it is signed by 
only one of them that irregularity alone vitiates 
the deposition.- [P 127 C 2j 

(c) Evidence Act , S. 114— Failure to examine 
material witness justifies adverse inference . 

Failure of prosecution to examine a material 
witness justifies the inferonce that the witness, 
if examined, would have deposed against the 
prosecution. [P 1*2S C 1] 

❖ ((f) Criminal P. C., S. 360— Defence of 
India Act (4 of 1915), S. 5. 

Section 3G0 applies to * proceedings before 
Commissioners under Defence of India Act. 

[P 1*28 C 1] 

£ (r) Criminal P . C., S. 360— Deposition not 
read to witness cannot be used in perjury cases 
—Penal Code , S. 191. 

When a deposition is not read over to witness 
in accordance with the requirements of the law 
under which it was taken, it cannot be used 
against him on a charge of perjury : 6 Cal . 

76*2 ; 42 Cal. 240 ; 12 C. W. N. 845 ; 28 Mad . 
303 and 12 P. R. 1917, Cr. Rel. on. [P 128 C 2] 
(/J Penal Code , S. 161 — Two depositions 
contradictory—They must be wholly irreconci¬ 
lable to prove perjury. 

Where two depositions of a witness contradict 
each other, in order to establish the charge of 
perjury it is .necessary to prove that the two 
statements are wholly irreconcilable 

[P 129 C 1] 

There are cases* in which a person might 
honestly and conscientiously swear to a parti¬ 
cular fact from the best of his reoollection and 
belief, and from other circumstances at a subse¬ 
quent time he might be convinced that he was 
wrong and swear to the reverse, without 
meaning to swear falsely on either of the two 
occasions. [P 129 C 1] 

£ (g) Judicial Officer — Magistrate should 
not invoke intervention of his superior officers 
when discharging judicial duties. 

The elementary principle of justice is that a 
person cannot simultaneously perform the 
functions of a prosecutor and those of a Judge 
in a criminal case. A Magistrate ceases to be 
an executive officer when he is sitting in Court 
to try a criminal case, and thus he cannot be 
allowed to iuvoke the intervention of his 
superior executive officers in a matter 'concern¬ 
ing the discharge of his judicial duties for 
which he owes responsibility only to the High 
Court. [P 129 C 2] 

(/;) Judicial Officer—Duty of. 

The practice of holding private consultations 
by Magistrate with the prosecuting agency 
before commencing the hearing of the case is 
highly improper. [P 130 C 2] 

£ £ (i) Judicial .Officer—Magistrate should 
not allow his executive zeal to outrun judxcxai 
discretion. 

1: is one A the most important duties of a 
Court of law to ere ite and maintain confidence 


in the administration of justice and to conduct 
itself in such a manner as to produce in the 
minds of the parties an impression that nothing 
but absolute justice would be done to them. 

[P 130 C 2] 

\\ here a Magistrate declined to summon all 
the witnesses cited on behalf of the accused and 
took upon himself the duty of arbitrarily select¬ 
ing only a few witnesses who were to be 
summoned to give evidence for the defence, 
adjourned the case for hearing at an out of the 
way place and continued the hearing in spite 
of High Court’s order directing the Magistrate 
to give every reasonable facility to the accused, 
to produce his defence evidence, and to hold 
the trial of the case either at the headquarters 
of the district or at a place which is either a 
railway station or easily accessible from a rail¬ 
way station and on closure of the case, called 
the accused and his counsel in the middle of 
the night and pronounced judgment at 1 a. in. 
inflicting upon the convict the maximum term, 
of imprisonment permissible. 

Held : that the proceedings taken by the- 
Magistrate show that he did not hear the case- 
•*ith that judicial detachment which should 
charactarize the trial of a criminal case, and. 
that he allowed his executive zeal to outruu his. 
judicial discretion. [P 131 C 1] 

Mohammad Shaft, Birj Lai Puri , 
Mukand Lai Puri and Abdul Ghani — 
for Appellant. 

J. M . Mackay—tov the Crown. 
Judgment.— The appellant, Mian Taji 
Mohammad, has been found guilty of 
having committed prejury in a judicial 
proceeding and has been sentenced under 
S. 193, I. P. C, to suffer rigorous im¬ 
prisonment for seven yens and to pay a 
fine of Rs 5,000. 

The prosecution arose out of a tran¬ 
saction which took place more than nine * 
years ago, and in order to appreciate the 
question of law and facts, upon which 
I have to pronounce my opinion, it is - 
necessary to give a short sketch of the * 
various events which have a bearing upon 
the case for the prosecution. On 28th 
July 1918, Sayed Nadir Hussain Shah, 
the Tahsildar of Bahalwal, in the Shahpur 
District, visited the village of Behk 
Lurka, in the south of the tahsil, to en¬ 
list recruits for the army. He was ac¬ 
companied by the appellant Taj Moham¬ 
mad, a zaildar of another village called 
Mela, and several other persons, and was 
received at the village boundary by the 
iambardar, the zaildar, and other in¬ 
habitants of ‘the village The Tahsildar 
went to the village daira and partook ot 
some refreshment. Shortly afterwards, 
a large number of villagers, who were 
evidently dissatisfied with the methods 
adopted "by the Tahsildar, in his compaign 
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armed with bludgeons usal 6f S. 191, I. P. C., which defines the 


recruiting, came- - -- 

and hatchets and attacked him and his 
•companions with the weapons. The 
Tahsildar sustained severe wounds to 
which he succumbed on the spot. Of his 
companions, Taj Mohammad received a 
large number of injuries including com¬ 
pound fractures of the bones of an arm 
and escaped death by concealing himself 
in a mosque. Prom this place of safety 
he did not emerge until after the arrival 
of the police. 

It appears that as a result of the panie 
which ensued, practically the whole of 
the village was deserted, but the few per¬ 
sons who could be found were asked to 
appear before a Magistrate Khan Ahmad 
Hassan Khan, who recorded their state¬ 
ments. The appellant, Taj Mohammad, 
also was examined by the Magistrate, 
first on 28th July 1918, and again on oth 
August 1918, and the latter statement 
has been relied upon by the prosecution 
in support of the charge of perjury. 

A few months after the tragedy, 30 per¬ 
sons, who were arrested for complicity in 
■the murder, were tried by a tribunal of 
three Commissioners constituted under 
:the Defence of India Act, 4 of 1915, and 
Taj Mohammad was one of the witnesses 
•examined by the tribunal on behalf of 
the prosecution. The deposition of Taj 
Mohammad was recorded on 7th and 9th 
December 1918, and this deposition has 
'been produced as an exhibit in the 
present case. 

The tribunal decided the case in 
January 1919, but there were still some 
persons who were alleged to have partici¬ 
pated m the assault on the Tahsildar and 
could not be tried at that time, as they 
were fugitives from justice. These men 
were arrested several years afterwards, 
And the question of their guilt depended 
upon their identification by certain per¬ 
sons who claimed to be the eyewitnesses 
of the assault on the Tahsildar. In the 
course of the enquiry held by a Magis¬ 
trate into the case against certain accused 
persons, Taj Mohammad was produced as 
a witnessifor the Crown on 16th May 1925 
and it is the statement made by him on 
that day that is alleged to be false. 

°! ! be , stat0ment - which 
terms the subject of the indictment, is to 

the effect that he could not, identify 

8 a lS aC0U8 ^' L namely - Jalla - Amir and 
aalehon, and that he could not say that 

he had known them before. Now, a per- 


offence of “giving false evidence,” shows 
that in order to sustain an indictment 
for perjury the prosecution must establish 
inter alia, two things : (1) that the state¬ 
ment was false ; (2) that it was known or 
believed to be false or not believed to be 
true. In other words, the statement 
must be intentionally false. 

Let us now examine the evidence in 
order to see whether these requirements 
of the law have been fulfilled in the pre¬ 
sent case. It must be remembered that 
we are not dealing here with a case where 
a person makes two contradictory state¬ 
ments and is charged, in the alternative, 
with giving false evidence on one or the 
other of the two occasions. The ap¬ 
pellant was charged with having given 
false evidence on 16th May 1925, and it 
was only this specific charge that he was 
required to meet. 

It may be stated at the outset that 
there is no oral evidence to prove the 
falsity of the statement, and the case for 
the prosecution depends entirely on the 
depositions made by the prisoner before 
the commissioners in December 1918, 
and before the Magistrate in August 19is! 
It is, however, contended on his behalf 
that the deposition before the commis¬ 
sioners is inrdmissible in evidence, as it 
was signed by only one commissioner, and 
not by all the eommissioners. The 
learned counsel for the appellant is un¬ 
able to oite any authority in support of 
his contention, and I am not prepared to 
subscribe to the doctrine that, where a 
Court is composed of more than one 
Judge, the deposition of a witness must 
necessarily be signed by all the Judges of 
the Court before whom the witness is 
examined, and that, if it is signed by only 
one of them, that irregularity alone 
vitiates the deposition. The object of 
requiring the presiding officer of the 
Court to sign the deposition of the witness 
examined by him is to ensure the accuracy 
of the record and it cannot reasonably 
be urged that that object oaa be achieved 
ODly if all the Judges composing the 

Court sign the reoord. 6 

.. WMle I cannot accede to the conton- 
tion that the mere oiroumstancqs that' 
the deposition was signed by only one 
the three commissioners renders it in¬ 
admissible in evidence, I observe that the 
deposition was not even read over to the 
witness, and that defeot cannot, ift^y. 
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opinion, be overlooked It is clear that 
the statement*alleged to have been made 
by the prisoner before the commissioners 
does not bear a certificate that it was 
read over to him, and there is no oral 
evidence to show that it was in fact read 
over to the deponent. Mr. Justice Jai 
Lai, who was a member of the tribunal, 
does not remember whether the evidence 
was read over to Taj Mohammad; and 
Nafis-ud-Din, who acted as the reader to 
the tribunal, is clear that he was never 
asked to read the statements over to the 
witnesses examined by the tribunal, and 
he adds that they were not read over to 
the witnesses ; otherwise there would 
have been the usual certificates to that 
effect. It is significant that, though the 
ahlmad of the tribunal was summoned 
as a witness for the prosecution, ho was 
not examined at the trial ; and this 
failure to examine a material witness 
justifies the inference that the witness, 
if examined, would have deposed against 
the prosecution. 

I need not, however, dilate upon this 
subject, because it is neither found by the 
trial Magistrate nor suggested by the 
learned counsel for the Crown that the 
record of tbo deposition was read over to 
the appellant. What is urged before me 
is that the commissioners were required 
to make only a memorandum of the sub¬ 
stance of the evidence of each witness 
examined by them and that they were 
under no obligation to read the deposi¬ 
tion over to the witness. Now, S 5, 
Defence of India Act, enacts that, 
subject to any rules made by the 
Local Government, the commissioners, in 
trying the -accused persons shall follow 
the procedure prescribed by the Code of 
Criminal Procedure for the trial of 
warrant cases by Magistrates; and S. 360, 
Criminal P. C., which governs the trial 
of warrant cases, prescribes ia clear terms 
that, as the ‘evidence of each witness is 
completed, it shall be read over to him 
* * * '• * "This section was prima 

facie applicable to the proceedings before 
the commissioners and my attention has 
not been invited to any rule which dis¬ 
pensed with the requirement of the law 
enacted by the section. Nor do I think 
that the provision authorizing the com¬ 
missioners to make only a memorandum 
of the substance of the evidence of each 
witness can be viewed as containing by 
implication a repeal of the important and 


salutary rule prescribed by S. 360. The- 
rule was enacted in order to ensure ac- 
curasy in recording the evidence given by 
a witness and to give him an opportunity 
to correct any mistake made by the writer. 


There is ample authority in support of 
the proposition that when a deposition' 
is not read over to a witness in accordance! 
with the requirements of tbo law under 
which it was taken, it cannot be used 
against him on a charge of perjury: 
vide, inter alia, Emperor v. Mayadeb 
Cossami (L) Emperor v. Jogendra Nath 
(Jhose (2); Mohendra Nath Misser v. 
Emperor (3); Kamatchinatlian Chetty v. 
Emperor (4j and Kartar v. Emperor (5). 

If the statement made by the prisoner 
before the commissioners is excluded,, 
and I think it must be excluded, from 
consideration, the question for deter¬ 
mination is whether there is any other- 
material on the record to show that the 
evidence given by him on I6th May 
1925, was intentionally false. In this 
connexion reliance is placed by the pro¬ 
secution upon the deposition made by 
the prisoner on the 5th August 1918,. 
inplicating Jalla, Amir and Salehon, 
among others, in the murder of the 
Tahsildar, and alleging that he was pre¬ 
viously acquainted with them. I have 
already pointed out that this is not a 
case of alternative charges in respect of 
two contradictory statements, so that it 
may be argued that one of the two 
statements must bo false and that it is 
not necessary to prove which-of them is 
false. The assignation of perjury in this 
case is founded on the falsity of the evi¬ 
dence given by the appellant on 16th 
May 1925, and it is the duty of the 
prosecution to establish that charge. 
The mere fact that he had, on a previous 
occasion, made an inconsistent statement 


loes not necessarily prove that the pre¬ 
vious statement was true and that the 
atter statement is false. It is to be 
jbserved that the earliest statement 
nade by Taj Mohammid was on 28th 
ruly 1918, shortly after the assault cn 
,he Tahsildar; and thit on that occasion 
le did not mention tho names of Jallu 
\mir and Salehon^ hu t more'v s tated 

(1) [1361J 6 0.il. 762=3 0. u R. aaj. 

(21 [1915] 42 Cal. 240=24 I. C. o71—18 
C. \V. N. 1242. 

(3) [1903] 12 C. W. N. 845. 

(4) f 1905] 28 Mad. 803. 

(5) [1917J 12 P. R. 1917 Cr.=f 39 I. C. 847—15 

p. \V. R. 1917 Cr. 
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that he would be able to identify the 
assailants. With respect to the state¬ 
ment made on 5th August 1918, the 
Magistrate who recorded it, deposes that 
Taj Mohammad, when making that state¬ 
ment, ‘referred two or three times to a 
paper which he was holding in his bands, 
and it is contended that it was that 
paper which contained the names of 
Amir, Jallu and Salehon. There can be 
little doubt that Taj Mohammad had sus¬ 
tained very severe wounds on 28th July 
and, considering that he was practically 
a stranger to the inhabitants of the vil¬ 
lage there is nothing improbable in the 
suggestion that he was not previ¬ 
ously acquainted with the offenders, and 
that on 5th August he read out their 
names from a piece of paper which had 
been given to him by the police or by 
some other person interested in the 
prosecution. 


Be that as it may: there is nothing to 
choose between the deposition of 5th 
August 1918, and that recorded on 16th 
May 1925, and there is not a scintilla 
of evidence to warrant the conclusion that 
the former was true and the latter false. 

The discussion, so far, has proceeded 
[upon the assumption that the two deposi¬ 
tions contradict each other. It has, how¬ 
ever, been repeatedly, pointed out that, 
in order to establish the charge of per¬ 
jury, it is necessary to prove that the 
two statements are wholly irreconcilable. 
Is this test statisfied in the present case ? 
It is to be remembered that, when Taj 
Mohammad gave evidence in 1925, he was 
deposing to a transaction nearly seven 
years old, and that the absconders had 
m the meanwhile, taken steps to disguise 
themselves by growing beards. In these 
circumstances he cannot be blamed if he 
failed to pick them out of a group of 
persons. Nor can it be held that he 
intentionally gave false evidence when 
he stated that he could not say that he 
had known them before. As observed 
already, Taj Mohammad neither belonged 
to Village Behk Lurka nor bad any 
offidal connexion with it, and it appears 
hat he had visited it only once or twice 
before the murder of the Tahsildar. His 
acquaintance if any, with the offen . 

aers, must, therefore, be of a very casual 
character, and if, after the expiry of 
nearly seven years he expressed hisin- 
ability to say definitely whether he was 
Previously acquainted with them, he 
1928 L/17 & 18 


could not be deemed to have made a 
statement which he knew or believed to 
be false. There are cases in which a 
person might honestly and conscien¬ 
tiously swear to a particular fact from the 
best of his recollection and belief, and 
from other circumstances at a subsequent 
time he might be convinced that be was 
wrong and swear to the reverse, without 
meaning to swear falsely on either of the 
two occasions. 

The learned District Magistrate appears 
to be under the impression that proof of 
the falsity of the evidence is all that is 
required to bring the case within the 
purview of S. 193, I. P. C., but the rule 
of law is perfectly clear that, in order to 
establish a charge of perjury, it is neces¬ 
sary to prove, not only that the prisoner 
made a statement which was false, but 
also that he knew or believed it to be 
false or did not believe it to be true. | 

The result of the above discussion is 
that the evidence upon the record does 
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deposition made by Taj Mohammad, on 
16th May 1925, was false, much less 
intentionally false. 

Before concluding I cannot help re¬ 
marking that the District Magistrate has 
not, in the conduct of the trial, main¬ 
tained that freedom from bias which was 
incumbent upon him, and has committed 
some characteristically' unjudicial acts. 
The proceedings taken by him betray 
his ignorance of the elementary principle] 
of justice that a person cannot simpl- 
taneously perform the functions of a 
prosecutor and those of a Judge in a cri¬ 
minal case. The Magistrate does not 
realize that he ceases to be an executive 
officer when he is sitting in Court to 
try a criminal case. Nor does he fully, 
understand that as Distriot Magistrate 
he is directly subordinate to this Court 
and that he cannot be allowed to invoke 

the intervention of his superior executive 
officers in a matter concerning the dis¬ 
charge of his judicial duties for whioh be 
owes responsibility only to the High Court ‘ 

The learned counsel for the appellant 
has strongly animadverted upon the con¬ 
duct of the trial by the Magistrate and 
has referred to various incidents in sup¬ 
port of his contention that the Magis¬ 
trate started with a bias against the 
accused and aid not try the case in a 
lair and impartial manner. He has laid 
etress upon the fact that his client has 
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repeatedly complained that the prosecu¬ 
tion against him was instituted in pur¬ 
suance of the instructions given by Mr. 
Macnabb in his cipicity as Deputy Com¬ 
missioner of the District. The complaint 
finds expression, inter alia, in an affidavit 
made by the accused in this Court on 
11th January 1927, which, in Cl. (a) of 
para. 4, distinctly states that he, along 
with certain other persons, was being 
prose uted under the instructions of the 
District Magistrate, and that the appli¬ 
cation under S. 476, Criminal P. C , for 
filing a complaint for perjury was made 
in pursuance of the directions given by 
the latter to the Public Prosecutor. In 
accordance with the practice of this 
Court, a copy of the affidavit was for¬ 
warded to the District Magistrate in 
order to give him an opportunity to sub¬ 
mit his explanation with respect to this 
allegation and other allegations con¬ 
tained therein. The learned Magistrate,in¬ 
stead of submitting directly to the High 
Court his explanation stating in clear 
and unequivocal terms whether he ad¬ 
mitted or denied the correctness of the 
allegations, sought the intervention of 
the Commissioner by writing a letter to 
him, from which the following extract 

may be transcribed here : 

I have the honour to forward to you copies 
of letter No. 288 J, dated 14th January 1927, 
from the Deputy Registrar of the High Court, 
Punjab, to my address, together with copies of 
the enclosures. 

The observations, which I have to mike, are 
largely of an official and confidential nature, 
and in vie- of Ss. 123 124, and 125, Evidence 
Act, I do not consider that it would be proper 
for me to make a reply direct to the High Court 
without previous reference to you. 

Margin. 

Iam, therefore, sending my observation on 
those paragraphs aud would suggest that they 
may be forwarded to Government for such 
action as may be deemed advisible, 

under that, 

Consultations between a Magistrate and the 
police, with regard to tho conduct of a case, 
areconfidenti.il and no Magistrate should be 
forced to disclose beforo any Court the details 
or results of his consultation. 

Now, I fail to understand how the Dis¬ 
trict Magistrate expectel the Commis¬ 
sioner or tho Government to interfere in a 
matter which dealt purely with the ques¬ 
tion whother tho Magistrate had taken 
such interest in initiating tho criminal 
proceedings as to disqualify him to 
adjudicate upon the guilt or otherwise of 
the accused. It is obvious that the 
Magistrate was labouring under a miscon¬ 


ception of the duty which he, as a sub¬ 
ordinate judical officer, owed to the High 
Court ; and it appears that the Commis¬ 
sioner did not take tho action suggested 
by the Magistrate, and the latter then 
submitted a copy of his explanation to 
this Court. I cannot too strongly depre¬ 
cate the attempt of the Magistrate to 
invoke the aid of the executive officers, 
in trying to evade the duty of submitting 
to this Court his explanation in respect 
of the allegations made by an accused 
person against him. Nor do I seo that 
Ss 123, 124. and 125, Evidence Act, have 
any bearing on the question. S. 123 
prohibits a witness from giving evidence, 
derived trom unpublished official records 
relating to any affairs of State, without 
the permission of the head of the depart¬ 
ment concerned ; and S. 124 forbids tho 
Court to compel a public officer to dis¬ 
close communications made tc him in 
official confidence when he considers that 
public interests would suffer by the dis¬ 
closure. Similarly, S. 125 does not allow 
the Court to compel a Magistrate or a 
police officer to say whonco he got any 
information as to tho commission of nn 
offence. It appears that tho sections 
were quoted by the District Magistrate 
in a haphazard manner without taking 
the trouble of understanding their moan¬ 
ing, and it is clear thai none of them 
could be invoked for the purpose of avoid¬ 
ing to answer the simple question as to 
whether he had given instructions to the 
Public Prosecutor to take 6teps to pro¬ 
secute tho appellant for perjury.. It is 
futile to suggest that there was in this 
exse any privileged communication re¬ 
ceived by the Magistrate which ho could 
not disclose. I need not pursue the sub¬ 
ject any further, for tho learned counsel 
for the Crown frankly admits that ho 
cannot defend tho conduct of the Magis¬ 
trate in trying to shirk his duty to the 
High Court by writing to the Commis¬ 
sioner upon a matter with which the 
latter had no concern whatsoever. 

Nor can the answers given by the 
Magistrate to the allegations contained in 
the affidavit be regarded as satisfactory 
or dispel the apprehension of prejudice 
in tho conduct of tho trial. One of these 
allegations was in tho following terms: 


That Generally, almost on each hearing con- 
ltations are held by the District Magistrate 
th the Publio Prosecutor and Court mspec- 
r beforo the hearing commences. 
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Now in his reply the District Magis¬ 
trate doe3 not deny this allegation, but 
seeks to justify his conduct by saying 
that he seo3 

nothing objectionable in a Magistrate con- 
salting the prosecution w.th regard to a case. 
Obviously he cannot do so in public since many 
of the matters, which the police would havo to 
communicate, are of the confidential nature. 

In support of his action he also refers 
to the fact that he is a busy officer and 
it is, therefore, necessary for him to see that 
his time is n t wasted by the tendering of un¬ 
necessary evidence or the failure to produce a 
witness whioh is really required in a case on 
the first possible occasion. It was, therefore, 
in order to save time in the long run that I 
had to consult the Public Prosecutor and the 
Prosecuting Inspector with regard to the con¬ 
duct of the case in order to expedite it as much 
aa possible. 

The practice of holding private con¬ 
sultations with tho prosecuting agency 
before commencing the hearing of the 
case was repoated on 16th December 1926, 
and it is described in the affidavit in 
these terms : 

That the climax was reached on the last 
hearing (16th December 1926) when the Dis¬ 
trict Magistrate camo to the Court-room, called 
the case aud then went inside his retiring room 
where he remained closeted with the Court 
Inspector, Sultan Ahmad, who had been inves¬ 
tigating the Behk Lurka case, for about an 
hour And a half. Khan Ahmad Hassan, Extra 
Assistant Commissioner, Gujrat, who was tho 
witness to be examined on that date, was also 
summoned to the retiring room and some sort 
■ot consultation held with him. 

Here, agaip, the private conference 
with the prosecuting officers is not denied 
by the Magistrate who seeks to justify 
it by relying upon his 
previous remarks about the general conduct 
of tbe case by the prosecution, 

And by pointing out that 

I was not anxious to waste any unnecessary 
Jme on the case since I have many other 
-dnties to perform; but since tbe case was an 
important one, and it had not been properly 
worked out by the prosecution, it was my duty 
-to see that it was properly worked out. 3 

The learned Magistrate also admits he 
Asked the witness Khan Ahmad Hassan 
tihan to come into his retiring room, but 
•expresses his inability to remember ex- 
actly what sort of consultation"[ had 

™ tness \” He cites Ss. 193 
to 125, Evidence Act, to claim privilege for 
the conversation he had with the witness 
and explains that the principal subject 
„ '“ conversation, so far as he oould 

SSSM w “ terlog8in8 in th ° 

It is a matter for surprise that a judi¬ 


cial officer occupying the position of a 
District Magistrate does not see the im¬ 
propriety of holding private conferences 
with the prosecuting officers in respect of 
a, criminal case upon which he hid to 
adjudicate. The practice followed by him 
offends againt the elementary principles 
governing the administration of criminal 
justice, and the learned counsel for the 
Crown had no alternative but to admit 
that it was indefensible. I trust that no 
Magistrate will ever be guilty of such 
improper conduct in the discharge of his 
judicial functions or forget the funda¬ 
mental rule with its necessary implica¬ 
tions that he is an impartial adjudicator 
between the prosecuting agency and the 
people. 

I do not propose to deal with other 
instances of tho unjudicial manner in 
which the Magistrate has acted in this 
case, beyond mentioning certain incidents 
which took place at the concluding stage 
of the trial and to whicli. my attention 
has been specially invited. It appears 
that, after framing the charge against the 
accused, the District Magistrate declined 
to summon all the witnesses cited on his 
behalf and took upon himsolf the duty of 
arbitrarily selecting only a few witnesses 
who were to be summoned to give evi¬ 
dence for the defence. He then adjourned 
Hie case for hearing at a place called 
Katbwai. Nov.-, according to the affidavit 
filed by the accused m 'the High Court 
on the 19th May 1927, this 

place is unconnected by rail or by any vehicular 
traffic with tho rest of tho district. It u onW 
possible to reach Katbwai on foot or on ponies! 

The accused urged before the trial 
Court that, 

apart from the inconvenience to him and hia 
witnesses, it will be impossible for tho petitioner 
to take any Rood counsel to suoh a fir J 

p a /\w°k h 'fe uld onlv be cached by ponTe, 
and that he (Magistrate) should bo^plcased to 

fixanypbcein tho district which is a railway 

It cannot be said that the request was 
an unrejsonaMe one, but the learned 
Magistrate took no notice 06 it The ac- 
cusoi thereupon, moved this Court which 

UnTthaM • , May l92?> &n 0rder 
ting the Magistrate to give every reason¬ 
able facility to the aooused to produce 
his defence evidence, and to hold the tria! 

* ib ? ,°. M ( e e,ther the headquarters of 

the distnot or at a place which is either 

a railway 332.°' aCC6S8ible 
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It appears that before the hearing of 
the case, on 6th June 1927, the -Magistrate 
had moved on to another place called 
Sodhi, and while Kathwai is 17 miles 
from the nearest railway station, Sodhi is 
nine miles further on in the Salt Rang^ 
Before he commenced the hearing of the 
evidence on 6th June, a certified copy of 
the order of the High Court, quoted above, 
was placed before him, but he persisted 
in holding the trial at Sodhi and paid no 
heed to the request of the accused that 
the case should be heard at a place where 
his counsel from Lahore could appear 
without inconvenience. He then re¬ 
corded the evidence of the witnesses 
present at that place and closed the case 
for the defence. In his judgment the 
District Magistrate explains that Sodhi 
is not an inaccessible part of the Salt 
Range, hut this explanation is contra¬ 
dicted by the affidavit of the prisoner 
who describes in detail the difficulties of 
the journey, from tho railway station at 
Khushab to Kathwai and Sodhi. 

In the absence of further information, 
it is difficult to decide which of these 
divergent versions is correct, but one 
thing is clear, that Sodhi cannot be 
regarded as a place easily accessible 
frnm a railway station” as contemplated 
by the order of this Court, and that the 
Magistrate shauld not have held the trial 
at such an out-of-the-way place. 

The learned Magistrate, not only closed 
the case for the defence on 6th June 1927 
but even went so far as to call tho ac¬ 
cused and his counsel in the middle of 
the night and pronounced judgment at 
1 a.m. inflicting upon the convict the 
maximum term of imprisonment per¬ 
missible under the law. He was then 
taken into custody and had to romain in 
jail before he was admitted by the appel¬ 
late Court to bail It is incontrovertible 
that one of the most important duties of 
a Court of law is to create and maintain 
confidence in the administration of jus¬ 
tice and to conduct itself in such a man¬ 
ner as to produce in the minds of the 
parties an impression that nothing but 
absolute justice would be done to them. 
The proceedings taken by tho Magistrate 
show that he did not hear the case with 
that judicial detachment which should 
characterize tho trial of a criminal case, 
and that he allowed his executive zeal to 
outrun his judicial discretion. 

For the reasons stated above I hold 
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that tho guilt of Taj Mohammed has not 
been established. I accordingly allow 
the appeal and setting aside the convic¬ 
tion and the sentence, I direct that he be 
released from his obligation under the 
bail bond. 

D D - Appeal allowed. 
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Jai Lal, J. 

Abdullah —Judgment-debtor, — Appel¬ 
lant. 

v. 

Anjuman Dehi — Decree-holder—Res¬ 
pondent. 

Misc. Second Appeal No. 2474 of 1926, 
Decided on 14th March 1927, from order 
of Dist. Judge. Gurdaspur, D/*15th 
May 1926. 

Civil P. C., S. GO (1) (c)— Judgment-debtor 
must prove his livelihood on agriculture. 

In order to enable a judgment-debtor to get 
the benefit of S. 60 (1) (c), Civil P. C., it 
must be proved that he earns his livelihood 
wholly or principally by agriculture or that he 
ordinarily engages personally in agricultural 
labour: A. I. It. 1923 Bom. 12, Foil. 

[P 133 C 1, 2] 

Where it was established that the judgment- 
debtor did not cultivate any land himself being 
physically unfit to do so, that he owned some 
land which was let out to tenants on the batai 
system; he did not own any cattle; the house 
intended to be attached was used for stabling 
his mare and storage of fodder for the mare. 

Held: that he was rightly held not to bo an 
agriculturist within the meaning of S. GO (l) (c). 
Civil P. C. [P 134 Cl] 

S. C. Chatterji —for Appellant. 

H. J. Rustomji —for Respondent. 

Judgment. —In execution of a money 
decree passed against Abdullab, appellant, 
the Anjuman Dehi of mauza Bariar .in 
the tahsil of Batala, attached a house 
belonging to the judgment-debtor. An 
objection was raised by the latter that 
the house could not be attached under 
S. 60 (I) (c), Civil P. C., as he is an agri¬ 
culturist and occupies it. This objection 
was rejected by the Subordinate Judge 
and an appeal ha6 been dismissed by the 
District Judge. Consequently this second 
appeal has been filed by the judgment- 
debtor. 

It is contended ou behalf of the appel¬ 
lant that the view of the learned District 
Judge that S. 60, Civil P. C. is intended 

to afford protection to actual cultivators 
of land is wrong and that the expression 
“agriculturist” in S. 60, Civil P. C. is 
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•synonymous with the term as it is used 
in certain legislative provisions which 
apply to this province, as for instance, 
the Alienation of Land Act, in other 
words, it is contended, that it means any 
person who belongs to an agricultural 
tribe, that it is immaterial whether he 
owns any land or not and further that 
in any case it means a person whose main 
income is derived from agriculture whe¬ 
ther the land is cultivated by himself or 
by his tenants. This contention is clearly 
opposed to previous authority. 

In Qurbakhsh Singh v. Gulam Qadir 
(i) a learned Judge of the Chief Court 
of the Punjab held that the word “ agri¬ 
culturist ” is used in S. 266 (c) (which is 
the same as S. 60 (i) (cj of the present 
Oode) denotes a husbandman and a person 
who carries on and makes his living by 
tillage and not a mere owner of land and 
that 

the objoct of the legislature is to provide on 
oconomic grounds against cultivators of land 
being hindered or obstructed from earning 
their livelihood or practising their calling 
and against laud being thrown out of culti¬ 
vation by such attachments at the in¬ 
stance of more holders of money decrees. If 
tho District Judge’s reasoning ig correct the 
more possession of land by the debtor is quite 
sufficient to protect him from having his dwell¬ 
ing house sold in execution of the decree. He 
may be a trader or banker or a person praotis- 
-lng one of tho learned professions, but if he 
has some land from which ho gets rent in cash 
•or in kind, his dwelling house, though it may 
be a palatial one, must be exempted from at¬ 
tachment. This cannot be the meaning of the 

hin’ifi'V , I t t u S80mS t0 bo maiQl y intended for the 
benefit of the poorer class of husbandmen who 

yation 00 ** mak6 tbeir living by aotual oulti- 

It was found in that case that though tho 
judgment-debtor was a large landowner 
ho d,d not cultivate the land himself nor 
did he own any agricultural cattle. 
His income was derived from rents paid 
by tenants to whom his land was let. 

Thelgarned Judge held that such a cer 

affordT K n0fc Q n o£ ed A° tho Protection 

ChS R 0 7 ( ° J ° r 60 (1) (o) ’ 

A division Bench of the Bombay High 

m9 d r ^ Pirsfc d ppeal No - * 13 of 

y D - Rubin fy- Balwantrai Bamna- 
I?!?? Trt ? tde ( A - I- 1923 Bom. p. 12) 
to' to , enable a judgment-debtor 
n ?® fe fch ® benefit of s. 60 (1) (c), Civil P. 
it must be proved that the judgment 

oiD b al°lv e h rn8 13 U 1 Velihood wholl y or priu- 
oipa lly by agricultu re or that he ordi- 

U) 11897] 47 P. R. 1897. 


narily engages personally in agricultural 
labour. It was found that 

at the most the judgment-debtor seems to 
have leased 150 acres of land some of which he 
let out again to tenants and some he tilled by 
the aid of servants. 

One of his witnesses stated that he saw 
the defendant supervise the cultivation 
of his land. The above facts', it was held, 
were not sufficientto entitle the judgment- 
debtor to a finding that he was personally 
engaged in agricultural labour and was 
therefore an agriculturist as defined iu 
S. 60 (1) (c), Civil P C. 

In Mt. Bhuta v. Baslieshar Singh (2), 
the Allahabad High Court held that a 
person does not ceaso to be ^n agricultu¬ 
rist even, if he has lost his agricultural 
land if it is established that he was 
cultivating the soil for remuneration. 
The judgment-debtor in that case admit¬ 
tedly belonged to an agricultural caste 
and it was found that she had no other 
source of livelihood except cultivation of 
land whether her own or of others. It 
was also found that she has still got some 
shikmi land. One of the learned Judges 
who decided that case was of opinion 
that on the facts proved the judgment- 
debtor was an agriculturist. The other 
learned Judge who was a party to the 
judgment concurred but with consider¬ 
able hesitation. He based his deoision 
more on the admission made by the de¬ 
cree-holder in some previous proceedings 
in which he had alleged that the judg¬ 
ment-debtor had been given some land to 
live on, that her father had built some 
houses for her thereon and also that she 
owned two pairs of bullocks for cultiva¬ 
tion. It was ou this admission that the 
learned Judge preferred to hold that the 
judgment-debtor was an agriculturist. 

* d ° “ ot ! fcberef ore, think that this last 
case materially helps the appellant. On 
the other hand some observations made 

?h A h8 1 . 6ar , I ? ed J “ d ge3 appear to support 
the contention of the decree-holders. In 
any case the two other authorities that 
H ve allr0a dy been referred to dearly 

tSStST tQrm ‘‘^eulturist ” as 
60 mea “ 3 a Person whose main 

I T 6 ] 3 aotual estivation or 

SJ 1 ? 8 ® u * nd and , fchat the Protection af- 
orded by S. 60 (l) ( 0 ) does not neces- 

acS/ b u per9on3 who are merely 

Vir i tQ r. ° f notifioa tion8 
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the special Acts applicable to this pro¬ 
vince. In the case before me it has been 
established that the judgment-debtor docs 
not cultivate any land himself as he is 
physically unfit to do so. He owns some 
land which is lot out to tenants on the 
batai system. He does not own any 
cattle. The house in question is used 
for stabling his mare and storage of 
fodder for the mare. Under the circum¬ 
stances I hold that the judgment debtor 
has been rightly held not to he an agri¬ 
culturist within the meaning of S. 60 (l) 
(cj, Civil P. C , aud that in any case the 
house is not occupied by him as such. The 
consequence is that this appeal is dis¬ 
missed with costs. 

S.J. 4 Appeal dismissed. 
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Shadi Lal, C. J. 

Mohammad Zaman and others —Ac¬ 
cused-Petitioners. 

. v - 

Emperor —Opposite Party. 

Criminal Ref. No. 1493 of 1927. 
Decided on iith November 1927, reported 
by Dist. Magistrate, Attock. 

Criminal P. C. t S. 562— Accused released but 
ordered to pay compensation to complainant — 
Order illegal. 

Thu order directing the convicts who were 
released under S. 562 to pay compensation to 
the complainant is illegal. [P 134 C 2] 

Farrukh Hussain —for the Crown. 

Report. 

Facts. —Abbas Khan, complainant, was 
taking away the animals of the accused 
for the purpose of impounding them 
because they had trespassed into his lands. 
The accused interfered in the way, beat 
Abbas Khan and rescued the animals. 
One of the injuries inflicted was of a 
grievious nature. The complainant re¬ 
mained in the hospital for 20 days. 
The accused was challaned under S. 325, 
I. P. C. Rahim Ali was acquitted and 
two others convicted and ordered to ex¬ 
ecute bonds with sureties under S 562, 
Criminal P. C , and also to pay Rs. 25 as 
compensation to the complainant. 

Grounds. —The order of the Magis¬ 
trate is obviously illegal as regards the 
accused who were convicted. It appears 
that the compensation awarded to com¬ 
plainant must have been intended as a 
fine to be recovered from the accused. If 
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that is so then it would appear that the 
accused were punished by fine in addition 
to being bound down under S. 562, 
Criminal P. C. This is illegal as that 
section of the Criminal Procedure Code 
can only be applied when no punishment 
is inflicted. 

Inasmuch as the order of the Magistrate 
is not legal the file is, therefore, submitted 
to the High Court with a view to the- 
said order being set aside by the Hon’ble 
Judges in so far as it relates to the paying 
of compensation. 

Order .—The convicts, who were re-, 
leased by the trial Magistrate under 
S. 562, Criminal P. C, could not be 
directed to pay compensation to the com¬ 
plainant. The order is obviously illegal 
and must bo set aside. 

It appears that the complainant made 
an application to the District Magistrate 
praying that the order under S. 562, 
Criminal P. C., be 6et aside and that 
suitable sentences be awarded to the con¬ 
victs. But the District Magistrate has 
not dealt with that application. My order 
shall not preclude him from adjudicating 
upon that application. 

S J. Order set aside. 


A. I. R 1928 Lahore 134 (2) 

Addison and Ffordk, JJ. 

Faqira and others— Plaintiffs—Ap¬ 
pellants. 

v. 

Mt. Jindo and others —Defendants— 
Respondents. 

First Appeal No. 2835 of 1922, De¬ 
cided on 16th May 1927, from order of 
Sr. Sub-Judge, Multan, D/- 28th July 
1922. 

Custom ( Punjab) — Succession — Sans — 
Daughter married to a collateral succeeds in 
preference to collaterals. 

Among Rans, if a proprietor baa no male 
issue and his daughter is not married in an¬ 
other family, she succeeds to his entire property. 
Thus ail unmarried daughter, as well as a 
daughter who has married a collateral, are both 
entitled to succeed upon the do.ith of their 
father and his widow in the presence of colla¬ 
terals. L” 130 O lj 

Moharam Ali Chishti and Mohammad 

Amin —for Appellants. 

Badri Das and Muknnd Lal Puri 

for Respondents. 

Addison, J—This is a suit by col¬ 
laterals for a declaration to the effect 
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that, a will, dated the 10th June 1917, 
execute! by one Kauda, deceased, in fa* 
vour of his mother, Mt. Jannat, his widow 
Mt. Jindo, and his daughters, Mts. 
Ghulam Maryam and Ghulam Zainab, in 
equal shares, is void and will not affect 
the reversionary rights of the plaintiffs 
and that the plaintiffs will be entitled to 
succeed to the land in suit upon the 
death of his widow, Mt. Jindo. It was 
alleged that parties followed custom and 
that Kauda was too ill to understand the 
contents of the will. It was further 
stated that the land, which has gone to 
Mt. Jannat, his mother, had been mutated 
favour of her-granddaughters, Mt. 


in 
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Ghulam Maryam and Mt. Ghulam 
Zainab, on the 10th November 1918, 
along with other land which Mt. Jannat 
had got from her father and that she had 
no powor to gift this land to her grand¬ 
daughters. The plaintiffs’ case was that 
the widow, Mt. Jindo, should have suc¬ 
ceeded to the wholo laud and that, upon 
her death, they should succeed. It was 
further stated that Mt. Ghulam Maryam 
had married outside the family and, 
therefore could not succeed to her father, 
Kauda, while the other daughter, Mt 
Ghulam Zainab, was unmarried. 

The defendants pleaded that most of 
the property was not ancestral, that 
Kauda was in possession of his senses 
when the will was executed and that 
Mt, Jannat willed the property to her 
granddaughters on the 18th October 
1918 and then orally gifted it the next 
day to them. This oral gift was entered 
m a mutation which was sanctioned ou 
the 10th November 1918. Lastly it was 
pleaded that the defendants were the 
lawful heirs of Kauda, and that Mt. 
ghulam Maryam had married inside her 
family and was entitled to succeed her 
father for that reason. 

Various issues were struck, but only 
some of them were decided. The trial 
Court held that most of the land was not 
ancestral. He then proceeded to disouss 
the will, and finding that its exeontion, 
which was not denied in the pleadings 

ri!. , !u t ^ fci ? ,actorily P roved > went on to 

hold that it had not been proved that it 

had been executed by Kauda “ with a 
disposing mind.” He, however, did not 

Kan!T\ an / °! the evidence as to whether 
Kauda had a disposing mind or not. He 

^ 0UQd that Mt. Ghulam Maryam, 
ghter of Kauda, had married within 
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the family and that she was, therefore, 
in any case, entitled to succeed to her 
father upon the death of her mother, Mt. 
Jindo. As regards the bulk of the pro¬ 
perty which was self-.icquired the plain¬ 
tiffs had no locus standi to sue in the 
presence of daughters, and as regards the 
property “ in clause ” of the amended 
plaint, which was ancestral, they had 
also no locus standi to sue in the presence 
of Mt. Ghulam Maryam,Kauda’s diughter. 
The suit was, therefore, dismissed, and 
the plaintiffs have appealed. 

It was admitted before us by the 
learned counsel who appeared for the 
appellants that daughters who have 
married a collateral are entitled to suc¬ 
ceed even in the presence of collaterals 
within four degrees. It was also ad¬ 
mitted that the married daughter, Mt. 
Ghulam Maryam, had two sons and two 
daughters. If she is her father’s heir it 
is clear that the suit was properly dis¬ 
missed and a finding in her favour on this 
point will dispose of the appeal. 

Part of the pedigree-fcable of this 
family is given at p. 309 of paper- 
book A. It shows the descendants of 
Ashaq only. Mt. Ghulam Maryam has 
not married a descendant of Ashaq, but 
it is claimed that she has married a more 
distant collateral who meets this branch 
in the common ancestor, Mohabb.it, son 
of Bagha. The full pedigree-table is 
given at pp. 13 to 31 of paper-book B. 
Mt. Ghulam Maryam married one Wary- 
am, the son of Allah Ditta. Allah Ditta 
is given in the full pedigree-table as the 
son o( Jind, who was the son of Sau. 
Sau’s grandfather was Akal who was the 
9on of Mohabbat, while Ashaq was the 
grandson of Mohabbat. The full podi- 
greo*table is that of the settlement be- 
ore that of 1920. The settlement of 
ly^O was not completed when the suit 
was tael. That explains why the name 
of Waryam, the husband of Mt. Ghulam 
Maryam is not written below that of his 

father Allah Ditta in the old pedigree 

produced but there is ample evidenoe on 
the record to establish that Waryam is 

the son of this Allah Ditta. 

P ° f 1 plaintit * 8 ’ 0WQ witnesses, Saifal, 
f' , 14 > who is a member of this 

AUah y Di^ 9tat0d u fch » fc Waryam, ~n of 
Allah Ditta. the husband of Mt. Ghulam 

Maryam, is descended from Sace in this 

recarJq An U whafc ia re °°rded as 
regards Allah Ditta in the full pedigree- 


I 
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table. Two other witnesses of the plain¬ 
tiffs* namely, Wazir and Fateh Mahomed, 
P. Ws. 7 and 8, have also stated that 
Waryam, son of Allah Ditta, is a descen- 
dant of the parties as well as the wit* 
nesses’ common ancestor. Further, three 
of the defendants' witnesses, Nur Ma¬ 
homed, Allah Ditta and Waryam, D. Ws. 
9, 10 and 20, who are also members of 
this family, have given similar evidence. 
There is no doubt, therefore, that Mt. 
Ghulam Maryam had married a colla¬ 
teral, not very far remote. I would so 
hold. 

The riwaj-i-am of this Tahsil is given 
at p. b2 of paper-book B. The cus¬ 
tom there laid down for Bans is that if 
a proprietor has no male issue and his 
daughter is not married in another 
family, she succeeds to his entire pro¬ 
perty. This would seem to mean that 
an unmarried daughter, as well as a 
daughter who has married a collateral, are 
both entitled to succeed upon the death 
of their father and his widows in the 
presence of collaterals within three gen¬ 
erations. In the plaint the plaintiffs 
alleged that Mt. Ghulam Maryam had 
not married a person within the family 
thus indicating that this was the custom 
amongst them. In face of the evidence 
and the riwaj-i-am the learned counsel 
had to concede that a daughter who had 
married a collateral was entitled to suc¬ 
ceed to the estate of her father as there 
was no possible escape from this conclu¬ 
sion. It does not matter, therefore, whe¬ 
ther Kauda, who died on the 25th June 
1917, after having executed a will dated 
the 10th June 1917, executed this will 
in the possession of his senses, or whe¬ 
ther he had power to make it. So far as 
the collaterals are concerned they are out 
of Court because the only person entitled 
to object is Mt. Ghulam Maryam who is 
certainly her father’s heir and who has 
sons and daughters alive. If there had 
been no will she would have succeeded 
to her father’s estate upon the death of 
her mother and grandmother. Her 
grandmother is already dead though her 
mother is alive. It may be the case that 
the unmarried daughter is also entitled 
to succeed to her father, but it is un¬ 
necessary to decide this because admit¬ 
tedly the daughter who has married a 
pollateral must succeed and thus the 
claintiffs have no locus standi to sue for 
a declaration that Kauda’s will is void 
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and that they are entitled to succeed 
upon the death of his widow, Mt. Jindo. 
For this reason I would dismiss the 
appeal with costs. 

Fforde, J. —I agree. 

D - D - Appeal dismissed . 
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Jai Lal, J. 

Maula Bakhsh — Defendant — Appel¬ 
lant. 

v. 

Udham Siiigh and others —Plaintiff 
and Defendants—Respondents. 

Second Appeal No. 1451 of 1927, and 
Civil Revn. No. 252 of 1927, Decided on 
31st October 1927, from decree of Dist. 
Judge, Rawalpindi, D/- 10th March 1927. 

Limitation Act , S. 14— Good faith—Presenta¬ 
tion of appeal to a wrong Court—The Court 
taking time in considering that appeal does not 
lie to that Court — S. 14 applies. 

A suit for redemption the v.ilue of which for 
the purposes of jurisdiction was Rs. 99. was de¬ 
creed against the appellant who presented an 
appeal to the Court of the Senior Subordinate 
Judge who, after enquiry, held that the suit was 
for possession by redemption of " land ” as the 
property in suit was initially land and its 
character had not been changed by anything 
alleged to have been done thereon by the de¬ 
fendant. He, therefore, returned the memo¬ 
randum of appeal for presentation to the pro¬ 
per Court. The next day, the appellant filed 
the appeal in the Court of the District Judge 
though the presentation was not within time. 
The appellant claimed reduction of the time 
spent by him in prosecuting his appeal in the 
Court of the Senior Subordinate Judgs under 
S. 14, Lim. Act. 

Held : that the provision of S. 14. Lim. Act* 
applies to this case as the reasons #iven by the 
appellant in support of his contention that the 
property in suit had changed its character were 
not such as could summarily be rejected. It 
had not been shown that the appellant had any 
motive for filing the appeal in the Court of* the 
Senior Subordinate Judge ; he honestly be¬ 
lieved that the appeal lay to that Court. 

[P 137 C 1, 2] 

llargopal —for Appellant. 

Ghulam Rasul Khan for Aziz Ahmed 
—for Respondents. 

Judgment. —This judgment will dis¬ 
pose of Appeal No. 1451 of 1927 and Civil 
Revision No. 252 of 1927. They both 
arise out of the same case. 

A suit for redemption was filed by the 
contesting respondents against Maula 
Bakhsh, appellant, in one case and the 
petition sr in the other and was decreed 
The value for the purposes of jurisdio- 
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tion was Rs 99. The defendants being 
dissatisfied with the decree of the Sub¬ 
ordinate Judge presented an appeal in the 
Court of the Senior Subrdordioate Judge. 
On the hearing of the appeal an objection 
was taken by the respondent that the suit 
being in respect of the land as defined in 
the Punjab Tenancy Act and the Land 
Revenue Act was a land suit and conse¬ 
quently that no appeal lay to the Senior 
Subordinate Judge who is competent to 
hear appeals in small cause and un¬ 
classed suits. The Senior Subordinate 
Judge, after enquiry, held that the suit 
was for possession by redemption of land’ 
as the property in suit was initially land 
and its character had not been changed 
by anything alleged to have been done 
thereon by the defendant. He. therefore, 
(returned the memorandum of appeal on 
the 23rd February 1927, for presentation 
to the proper Court. On 24th February 
1927, i.e., the next day, the appellant filed 
the appeal in the Court of the District 
Judge at Rawalpindi. Admittedly, on 
that date, the ordinary period for appeal 
to the Court of the District Judge had 
expired. The appellant, however, claimed 
reduction of the time spent by him in 
prosecuting bis appeal in the Court of the 
Senior Subordinate Judge, under S. 14, 
ILim. Act, but the learned District Judge 
declined to give the appellant advan¬ 
tage of that provision of law holding that 
there was no scope for doubt about the 
Oourt which was competent to hear the 
appeal from the decree of the Subordinate 
Judge and that it could not be held that 
the appellant filed the appeal in the 

faTth° r 8ub ° rdinate ***'» in good 

Mania Sakhsh has, therefore, presented 
a petition for revision against the order 
of the Subordinate Judge, returning his 
memorandum of appeal for presentation 
to the proper Court and an appeal against 
the order of the District Judge dismissing 
hie appeal as barred by time. On the 
finding of the Senior Subordinate Judge 
there is no doubt that the suit is a land 
suit. It related to an area of 2 kanak 

imMf 1 wu laS - In 1924 the <^ndant 
ftuilt a kotha on two marks of this land 

It is true that in the kharif of 1924 the 

cultivated and the suit was 
instituted on 1st July 1924. It is not 

SEJ* TVii 6 °? thafc accoQnt aloQ e 

of thii-f.K fc time of the iQ8fc itution 
the suit the oharaoter of the land had 


been changed in such a way as to make a 
suit relating thereto an unciassed suit. 
The petition for revision, therefore, is 
dismissed with costs. 

With regard to the appeal, I hold that 
it must be accepted. The reasons given 
by the appellant in support of bis conten* 
tion that the property in suit had changed 
its character were not such as could 
summarily be rejected. They needed con¬ 
sideration. It his not been shown that 
the appellant had any motive for filing, 
the appeal in the Court of the Seniorj 
Subordinate Judge. On the other hand, 
it appears that he honestly believed that 
the appeal lay to that Court. Under 
these circumstances I hold that this was 
a fit case in which the provisions of 
S. 14, Lim. Act, should have been ap- 
plied specially because the appellant filed 
his appeal in the Court of the District 
Judge the day after the Senior Subordi¬ 
nate Judge decided against him. Accept¬ 
ing the appeal I set aside the order of the 
District Judge and holding the appeal to 
be within time, I remand it to him for 
decision on the merits. There will be no 
order as to the costs of this appeal. 

Appeal accepedt . 
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Broadway and Jai Lal, JJ. 

Agya Singh— Defendant- Appellant. 

v. 

Sundar Singh — Plaintiff—Respon 
dent. 

First Appeal No. 2811 of 1926, Deci¬ 
ded on 1st December 1927, from decret 

of Senior Sub-Judge, Delhi, D/- Slsl 
August 1926. 

J? * (a) Ci , vil P ■ C - Sch. 2, para. 21 -Ordei 
filing award on arbitration tcithout Court’. 

s iww * S nct Aecreo ~ Civil p ' °’ 

An order filing or refusing to file an aware 

the a Cou r r b t W,t ? 0Ut the intervention ol 

the Court is not and cannot be regarded as n 

/p TV S' R ' 1926 Lah 403 ond 29 Cal ■ 167 

* M P. c., s. 101 (f)-Appeal from 
Art. I 

^r^d 0 ^^°r^®^ r ^° d ®r° S.^Ol^V/^CivU 
would be governed by Art. 11, Soh. 2, Court-foes 
. A. I. R. 1927 All. 771, Rel on. [P 189 0 1] 

.i.?~K Arbitration — Solution of partner- 

arli,7n1 9re T e ? l j referrin g Wh0le dizpute to 
bltrator including taking accounts—Agree- 
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ment includes power to decide to tat property 
was to be taken into account . 

A retoreace to arbitratiou provided that the 
parties had been carrying on work as contrac¬ 
tors in partnership for a considerable period, 
and had decided to end the partnership busi¬ 
ness but that for certain reasons, not given, 
they were unable to dissolve the partnership 
amicably. They therefore referred -their 
mutual disputes which related to the settle¬ 
ment of partnership accounts to an arbitrator 
who was to be the solo arbitrator and whose 
decision on the matter was to be binding on 
both. (P 139 C 2] 

Held: that the agreement to refer to the ar¬ 
bitrator the settlement of the partnership ac¬ 
counts necessarily included a reference of all 
the disputes that might arise during the arbi¬ 
tration proceedings as to what property was to 
be takeu into account: 42 .4//. *77, Hel on. 

•[P MO C 1] 

Sardha Bam, Badri Das and Hem 
Raj —for Appellant. 

Alan Singh and Kishan Dial —for Res¬ 
pondent. 

Broadway, J. —Two persons Sundar 
Singh and Agya Singh were cirrying on 
business as contractors in partnership. 
About 20th May 1925 they 'decide 1 to 
enJ this partnership, and referred tho 
questions arising between them to the 
arbitration of Sardar Bahadur Singh 
who had to go into the question of dis¬ 
solution of the partnership and into the 
accounts. Tho arbitrator gave his award 
on 15th July 1925, subsequent to which 
Sardar Bahadur Singh filed an applica¬ 
tion in the Court of the Senior Subordi¬ 
nate Judge, Delhi, for an order that tho 
award should be filed and made a rule of 
Court. On 30th August 1926, an order 
was passed directing that the award bo 
filed, and a decree was drawn up in the 
terms of the said award. Agya Singh 
then preferred an appeal to this Court 
attacking the order directing that the 
award be filed and pud a Court-fee of 
Rs. 10 on the memorandum of appeal. 
At the hearing of this caso a preliminary 
objection was taken by Mr. Man Singh 
on behalf of the respondent Su idir Singh 
to the effect that the app3al was insuffi¬ 
ciently stamped inasmuch as Art. 1, 
Sch. 1, Court-foes Act, "was applicable. 
Under that article tho Court-fee pres¬ 
cribed is an ad valorem one. Mr. Man 
Singh in support of his contention refer¬ 
red to Gauri Shankar v. Anant Ram (l). 
That was a decision of my own sitting 
alone. A reference to my judgment in 
that case shows that the point now be¬ 
fore Jdie_Courfc__w«u^^ 

(1) A. I. R. 1920 L^h. 403. 


The proceedings in that case were under 
para. 16(1), Sch 2, Civil P C, and I 
held there that the appeal did not fall 
within the purview of S. 104 (f), Civil 
P. C. Reference had been mode in the 
course of tho arguments in that case to 
Dharam Das v. Ajudhia Parshad (2) and 
Hari Alohan Singh v. Kali Prasad Cha - 
line, (3), and Mr. Man fc Singh referred to 
these two authorities. Now both these 
cases dealt with the old Code. In Dharam 
Das v. Ajudhia Parshad (2), it was held 
that inasmuch as Art. IS, Sch. 2, Court- 
fees Act did not apply, the only article 
applicable was Art. 1, Sch. 1, Court-fees 
Act, fixing in ad valorem fee in tho cose. 
The question was not discussed at any 
length by the Judges deciding the case 
and Ilari Alohan v. Kali Prasad (3), 
is really more in point. There it was 
held by a Division Bench of the Calcutta 
High Court following Ghulam Khan v. 
Muhammad JIassan (4), that an order 
having the force of a decree is in fact a 
decree, and it was, therefore, held that the 
fee payable was an ad valorem one. Ghu¬ 
lam Khan v Muhammad Hassan (4) is 
a case decided ultimately by their Lord- 
ships of the Judicial Commiteo who state 

at p. 182 as follows: 

The decisions of the Indian Courts on those 
provisions are so conlliciing th it may ho uso- 
ful to st.ito generally tho conclusion at which 
their lordships have arrived on some of the 
disputed points brought to their attention in 
the cour?>e of the argument. 

They then proceeded to lay down certain 
definite conclusions and the third one is 
as follows: 

Wbcro the agroement of reforence is made 
and tho arbitration itself takes place without 
the intervention of tho Court and tho assistance 
of tho Court is only sought in order to give 
effect to the award. * * * Proceedings des¬ 

cribed as a suit and registered as such must be 
taken in order to bring the mattor, the agree¬ 
ment to refer or the aw»rd as the case may be, 
under the cogniznice of tho Court. That is or 
may bo a litigious proceedings—c.iuso may be 
shown against the application, and it would 
seem that tho order m»de thereon is a decree 

within the me ming of that expression as den¬ 
ned in the Civil Procedure Code. 

Now, it seems to me that their Lord 
ships held that an order directing the filing 
of an award in circumstances such as exist 
in the present oise fell within the defini¬ 
tion of the expression "decree" as defined 
in tho Civil Pocsdnre Code tint was then 


(?) ri 89 l) lo P. R. 1881. 

(3) [1906) 33 Oil. 1!. „ 

(1) [1902) 29 Cil. 187 = 29 I. A. 51-6 C.VY.N. 

226=3 Sar 151 (P. C ). 
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io force. A reference to that definition 
and in the definition of the term or ex¬ 
pression “ decree ” as found in the exist¬ 
ing Code are different in material parti¬ 
culars. There it was specifically laid 
down that an order specified in S. 588 of 
the old Code is not within this definition. 
A reference to S. 588 shows that an order 
filing an award or refusing to file an 
award in an arbitration without the in¬ 
tervention of the Court was not made 
appealable. It follows therefore that 
such an order fell within the definition 
of ttie expression ‘ decree,” and the ne¬ 
cessary consequences followed. In the 
present Code S. 2 (2J defines a decree and 
specifically states that the expression 
shall not include (a) any adjudication 
from which an appeal lies as an appeal 
from an order; while S. 104 of the Code 
(newj sub-Cl ([) specifically provides for 
an appeal against an order filing or refu¬ 
sing to file an award in an arbitration 
without the intervenfson of the Court 
In these circumstances it apears to me 
that the order in the present case is not, 
and cannot be regarded as a decree and 
therefore the remarks of their Lordships 
of the Judicial Committee in Ghulam 
Khan v. Muhammad Hassan (4), do not 
appear to me to be applicable. 


Mr. Man Singh on this being pointf 
out to him admitted that the order 
this case was not a decree, but contend 
that it was an order having the force i 
a decree. He was, however, unable I 
cite any authority in support of his cot 
tention and I am unable myself to se 
how an order of this nature can have tt 
force of a decree, and I would therefoi 
hold that for the purposes of Court-fee 
an appeal from an order under S. 104 (f 
Civil P C., would be governed by Art 1] 
Sob. 2 , Court-fees Act. In this view 
am supported by Sarwan Pande v. Jaaa 
Pande (l>). At p. 316 [103 I. C.J thoi 
l-iordships say: 

j^Smant the Court below was wron 
m hddto® that the memorandum of appeal wa 

anVn^'i'® 06 ^ly stamped. It is to bo noted tha 
an appeal is allowed by S. lOi (l). Civil P C 
gainst an order filing or refusing to file a 

ThaAe'in h ° Ut £ h ° mtervoatio “ of the Courl 

led to b fi 80 ’ th - 8 Pf ,° 10Dt applica '*• w * 8 eotit 
wilf un *PP 0 ‘> “gainst the order of th 

o be m^ UQ * lf | by 7 h L ‘ 0h h0 0rdered th0 “"an 
a, ™ d0 rU ' e ° l the Court ‘ Th0 appe .1 be 

Sump^of «?„>,7 dUr th ° ^ eqUl8ite Oourt-fe 
mp waa of °'8ht annas and the momorandun 

(6) A. I. E. 1927 All. 771=103 I. C. 315, 


of appeil beins stamped with a Court-fee stamps 
of that value, was sufficiently stumped aud the 
appeal cought to have been hoard on tho merit 

I would therefore disallow the prelimi- 
niry objection and holding that the- 
memo, of appeal is sulliciontly stamped 
proceed to hear the case on themerit9. 

Turning to the merits of tho case: 
Mr. Sardha Ram for the plaintiff Agya 
Singh contended that the agreement to 
refer to arbitration dated 20th May 1925,. 
did not contain any reference to matters 
which tho arbitrator decided, namely, the 
question as to what contracts were joint* 
and what wore not joint was not referred 
to the arbitrator, nor was tho question 
as to the immovable property of the 
partnership. The agreement to refer is 
to be found translated at p. 5 of the 
printed paper-book from line 14 to line 22 
This translation, Mr. Sardha Ram has 
admitted to bo correct. A reference to 
this shows that the terms of reference 
were very wide. Tt recites that tho par¬ 
ties to this appeal had been carrying on 
work a9 contractors in partnership for a 
considerable period, and had decided to 
end the partnership business but that for 
certain reasons, not given, they were un¬ 
able to dissolve the partnership amicably. 
They therefore roferred their mutual dis* 
pukes which related to the settlement of 
partnership accounts to Sardar Bahadur 
Singh, Sub-Divisional Officer, who waa 
to he the sole arbitrator and whose deci¬ 
sion on the matter was to be binding 
on both. 

It appears that the arbitrator went into 
the question as to whether certain con¬ 
tracts were partnership contracts or not, 
and also dealt with certain immovable 
properties which he found belonged to tho 
partnership. It appears to me that there 
was nothing either irregular or improper 
in what the arbitrator did. In order to 
arrive at a proper settlement of the part¬ 
nership accounts it seems to mo that it 
was necessary for the arbitrator to ascer¬ 
tain first what the assets and liabilities 
of the partnership actually were, and in 
order to discover this it was obviously 
necessary for him to decide any dispute 
that might arise during the course of hie 
investigation into the partnership affaire 
as to whether or not any particular con¬ 
tract or property belonged to and formed 
part of the partnership assets, . .In this 
view I am supported by ShamLal'v - 
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Parshotam Das (6). I would therefore 
hold that there is no force in this objec¬ 
tion and that the agreement to refer to 
the arbitrator, the settlement of the part¬ 
nership accounts necessarily inoluded a 
reference of all the disputes that might 
arise during the arbitration proceedings 
as to what property was to be taken into 
account. Had there been any moneys be¬ 
longing to the partnership in banks or 
deposited with other persons, it is obvious 
they would have been and ought to have 
been included in the distribution, and 
therefore I consider that the arbitrator 
rightly included in his distribution the 
immovable property which admittedly 
belonged to the partnership. 

Next it was urged that the arbitrator 
had been guilty of corruption. This 
matter was put in issue and decided 
against the appellant by the Court below. 
The charge of corruption is based on the 
fact that while the award was given on 
15th July 1925, the arbitrator had on 29th 
June 1925, deposited a sum of Rs. 20,000 
in the Punjab Sind Bank at Amritsar. 
Admittedly there is no direct connexion 
between this deposit and any malpractice 
on the part of the arbitrator. We are, 
however, asked to presume that this pay¬ 
ment was the result of a bribe or illegal 
remuneration given to him by the res¬ 
pondent. It has not been pointed out to 
os that the arbitrator had no private 
means of his own, and I think it would 
be unfair to raise the presumption con¬ 
tended for. 

Next it was urged that the award was 
bad for want of finality, inasmuch as by 
Cl. 5 of the award the appellant was 
directed to transfer or endorse the sepa¬ 
rate title-deeds and documents and other 
valuable securities in favour of the 
respondent. It was contended that the 
arbitrator should have drawn up a list of 
all the documents referred to. Inasmuch 
as the arbitrator decided, rightly or 
wrongly, that the respondent was entitled 
to all the properties represented by these 
title-deeds and valuable securities and, as 
far as can he made out from the argu¬ 
ments advanced at the Bar, there is no 
doubt as to what these title-deeds and 
valuable securities actually were, I am 
unable to see that the award is bad on 
this account. If, in the course of the 
execution of the decree passed in terms of 

~(6) [TOidT42 AH. 277=53 l7c7“585=18 A. L. 

J. 241. 


the award any question arises as to whe¬ 
ther or not a particular title-deed refers 
to property which belongs to the partner¬ 
ship the question can be settled by the 
executing Court. The decree itself would 
to my mind be specific enough 

Finally it was urged that the arbitrator 
was wrong in administering a special oath 
to the respondent. It appears that the 
oath was administered at the instance of 
the appellant and this objection therefore 
scarcely appears to be within his powers. 
In any event the arbitrator has solemnly 
stated as a witness that the oath was ad¬ 
ministered at the instance of the appel¬ 
lant, that the statement was made by the 
respondent on oath as require! by the 
appellant and he filed the record of the 
statement made which he said had been 
signed by both appellant and respondent. 
The appellant went into the witness-box 
after the arbitrator had given his evidenco 
and did not deny his signature nor con¬ 
tradict the arbitrator’s statement. I must 
therefore hold that there is no substance 
in this objection. I would therefore dis¬ 
miss this appeal with costs. 

Jai Lai, J.— I agree. 

D.D. Appeal dismissed. 
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Addison and Coldstream, JJ. 
Sant Singh —Plaintiff—Petitioner. 


v. 

Mubarak Singh nad others — Defen¬ 
dants—Respondents. 

Civil Revn. No. 35 of 1926, Decided on 
14th November 1927, from decree of Sr. 
Sub-Judge, Rawalpindi, D/- 2nd April 
1925. 


* Civil P. C., S. 115 (c)— Court deciding 
asc applying principles of Transfer of Pro¬ 
perty Act, which is not in force in the Punjab 
loes not act wi'h material irregularity. 

Where the lower Court distinctly stated that 
be Transfer of Property Act was not in force 
n the Punjab but it proceeded to apply the 
mnciples of Ss. 130 and 131, T. P. Act, to the 
*,ase as other principles had been followed in 

he Paniib: .. 

Held : that in doing so it did not act illegally 
>r with material irregularity in the B^ercise of 
ts jurisdiction: 11 Cal. 6 (P. C.): 25 Bom. 337; 
md A. I. R. 1915 P- C. 99, Bel. on. 


Gobind Bam Khanna-lor Petitioner. 
Mubarak Singh by Parkash Chandra 
for Shamair Chand—lor Respondents. 


Addison, J. — Defendant 3 gave 
Rs. 300 to defendant 1 for payment to 
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defendant 2. This was in 1919. De¬ 
fendant 1 did not pay the amount and 
defendant 3 orally assigned the debt to 
plaintiff who sued for the amount with 
interest. The appellate Court applied 
the principles of the Transfer of property 
Act which is not in force in the Punjab 
and held that the oral assignment of the 
debt was invalid. Against its decree dis¬ 
missing the suit this revision has been 
preferred. 

Thej learned Judge who admitted the 
revision doubted whether interference 
was warranted by the terms of S. 115, 
Civil P. C. bub since a similar case Teja 
Singh v. Kalyan Das Chet Ram (1) had 
been reported, he admitted the petition 
and directed it to be heard by a Division 
Bench. 

It wa9 held in Teja Singh v. Kalyan 
Das Chet Ram (l) that although the 
equitable principles underlying the Trans¬ 
fer of Property Act are followed in the 
Punjab, the Act itself with its technica¬ 
lities does not apply and and an oral as¬ 
signment* of a debt for consideration is 
consequently not invalid. There was 
practically no discussion of the question 
whother the order could be revised under 
S. 115, Civil P. C. All that was said by 
the learned Judge in chambers was that 
the Subordinate Judge committed an ir¬ 
regularity in relying upon that Act to 
dismiss on a purely technical point a 
claim which he otherwise held to be just 
and equitable. 

Most of the cases cited before us had 
reference to the refusal of jurisdiction or 
the assumption of jurisdiction by a Court. 
These fall within Sub-Cls. (a) and (b), 
T 118. It was admitted that, if a revi- 
won lay m the present case, this would 
be by „ r tue ot B ub; ci , (o) ana not sub- 

'W ,°7" b ' C1 ; ( W- It has, therefore, to 
be tended whether the appellate Court 

l “ °* its jurisdiction 

llegally or with material irregularity 

ConTJ — J admifc . ted thafc where a 
Court has jurisdiction to determine a 

2Z !° n -? nd 16 haS det °rmined tfcat 
quwtion it cannot be said to have acted 

lllegaHy °r Wlt h material irregularity 

SKT-i h - 3 , COme t0 an t 

oision either in fact or in law; but it was 
iffi- ^ th « appellate Court acted 

in retiini 0 fche !u 6rCise ° £ its jurisdiction 

which w 8 aPO f Q - fch f princi P les of an Act 
which was not in force in t he Punjab, 

U/ A. 1. it. JUh. 675=6 Iuh. -~ 


The leading case on the subject is Amir 
Hasan Khan v. Sheo Baksh Singh (2)- 
This was a decision under sub-Cl. (c). 
Their Lordships of the Privy Council 
said: 

The question then is: Did the Judges of the- 
lower Courts in this case in the exercise of 
their jurisdiction act illegally or with ma¬ 
terial irregularity ? It appears that they had. 
perfect jurisdiction to decide the question 
which was before them namely, whether the 
suit was barred as resjudicata and. they did 
decide it. Whether they decided it rightly or 
wrongly they had jurisdiction to decide the 
case; and even if they decided it wrongly they 
did not exercise their jurisdiction illegally or 
with material irregularity. 

It is clear from this decision that er¬ 
roneous decisions in law or fact do not 
come within the purview of S. 115, Civil 
P. C. Another decision of their Lordships 
is Malkarjan v. Narhari (3) where it was- 
said: 

It (the lower Court) made a sad mistake, it is 
true, but a Court has jurisdiction to decide 
wrong as well as right. 

The latter decision was approved by 
their Lordships of the Privy Council in 
Raj want Prasad Pande v. Ram Ratan 
Gir (4). 

There are decisions of the various 
High Courts on this question which ap¬ 
pear to be difficult to reconcile. No use¬ 
ful purpose will be served by referring to 
them, as the leading authorities of the 
Privy Council are set out above. 

There are numerous decisions of this 
Court in which different principles of the 
Transfer of the Property Act have been 
applied although the Act is not in force 
in the Punjab. The appellate Court in 
the present case has distinctly stated 
that the Act was not in force, but it pro¬ 
ceeded to apply the principles of Ss. 130 
and 131, T. P. Act as other principles 
had been followed in the Punjab. The 

i ^ ... . . in doing so it 

acted illegally or with material irregulari¬ 
ty in the exercise of its jurisdiction. I 
do not think so. The appellate Court 
was the final authority to decide-the 
question before it and it had jurisdiction 
to decide it This is not a case where the 
appellate Court deliberately refused to 
follow a decision of this Court for Teja 
bingh v Kalyan Das Chet Ram (l) had 
not been decided when it gave its deoision. 
H had jurisdiction to deoide the oneatirm 
Jav p^85J 11 Cal. 6=11 I. A. 237 iP 0 ) 

837=27 LA - 2I6==7 Sar. _ 


142 Lahore Imam-ud-Din v. Sri Ram 

“whether the oral assignment of the debt 
was invalid and, if it erroneously decided 
it it cannot be said to hive acted illegally 
or with material irregularity in the ex¬ 
ercise of its jurisdiction. It had jurisdic¬ 
tion to decide wrong as well as right and 
its decision cannot bo challenged in re¬ 
vision. In my judgment, therefore, no 
revision lies and I would dismiss the 
petition with costs. 

Coldstream, J —I agree. 

D-D. Petition dismissed. 
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Fforde and Addison, JJ. 

Imam-u,d-Din and another —Defen¬ 
dants—Appellants. 

v. 

Sri Earn Perbhu Dial — Plaintiff— 
Respondent. 

First Appeal No. 2996 of 1922, Decided 
•on 11th May 1927, from the decree of 
Sr. Sub-Judge., Ferozepore, D/- 26th 
August 1922. 

(а) Civil P. C. f 0.13, Rr. 4 and 5— Rules not 
complied with—What documents were con- 
sxdered by lower Court not clear—Case was 
remanded. 

Where the Judge who tried the c;ise omitted 
to comply in any way whatsoever with the re¬ 
quirements of law laid down in 0. 19, Rr. 4 and 
5, and consequently it became impossible to say 
what documents the trial Court admitted in 
•evidence and what documents or portions of 
documents had been taken into consideration 
by the trial Judge in arriving at his con¬ 
clusions: 

Held : that although no objection was raised 
in the grounds of appeal to the course adopted, 
the proper course was to remand the case for 
proper trial. lP 142 C 2] 

(б) Civil P. C., 0. 13, Rr. 4 and Provi¬ 
sions must be strictly complied with—Counsel 
on the opposite party must see that the Judge 
eyidorses a < required by law. 

The trial Judge must strictly comply with the 
provisions of 0. 13, Rr. 4 and 5, Civil P. C., iu 
dealing with the documentary evidence. It is 
the duty of the counsel engaged in a case to seo 
that the documentary evidence which he relies 
upon is properly tendered in Court and proved, 
and he should also see that, when admitted 
in evidence, the Judge places upon it tho 
endorsement required by 0. 13, Rr. 4 and 5, 
•Civil P. C. [P 143 C 1) 

Ktshan Diyal and Dishan Narain — 
■for Appellants. 

Fakir Chand and Jayan Nath Aggar- 
wal —for Respondent. 

Fforde, J— After this appeal had been 
opened by counsel for the appellants it 
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became apparent that none of the docu¬ 
ments upon the strength of which the 
plaintiff’s claim his been decreed had 
been legally tendered in evidence. Not a 
single document heirs the endorsement 
which is required by 0. 13, Rr. 4 and 5, 
Civil P. C. Some of tho documents bear 
an endorsement to the effect that they 
were admitted in evidence, but the date 
shows that they were so admitted before 
the cise proceeded to trial. Other docu¬ 
ments bear an exhibit number and tho 
initials of the Judge, but none of the 
other requirements of 0. 13, R. 4, have 
been complied with. Other documents 
bear exhibit numbers only, and a fourth 
class bear neither an exhibit number nor 
any endorsement of any kind whatso¬ 
ever. 

Tho plaintiff’s case depends almost 
entirely upon documentary evidence, but 
in no instance does he appear to have 
even attempted to produce tho documents 
in question in Court at tho proper time, 
and the Judge who tried the case has 
omitted to comply in any way whatso¬ 
ever with the requirements of law laid 
down in 0. 13, Rr. 4 and 5. It is true 
that tho appellants did not raise this 
objection in their grounds of appeal ; hut 
the difficulty that we are confronted with 
is a substantial one, inasmuch as it is 
impossible for us to say what documents 
the trial Court has admitted in evidence, 
and what doc ments or portions of docu¬ 
ments have been taken into considera¬ 
tion by the trial Judge in arriving at his 
conclusions. In almost every instance 
in which we have been asked to examine 
a document a controversy has arisen at 
the Bar as to whether or not that parti¬ 
cular piece of evidence was ever pro¬ 
duced or considered. Under these cir¬ 
cumstances it is obvious that this appeal 
could not possibly bo decided upon the 
material which is before us. The Judge 
who wrote the judgment in this case has 
not attempted to weigh the evidence in a 
manner which will enable us to see how 
ho has come to his conclusions He has 
set out tho names of a number of wit¬ 
nesses and stated the effect of their testi¬ 
mony without attempting to show what 
their evidence is, or what is the docu¬ 
mentary matter which is supposed to 
have supported the statements which 
they made in Court. Counsel are not 
prepared to agree that we should deal 
with the whole of the documents before 
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us as though such documents had been 
properly admitted in evidence and, in- 
deei, it wen Id bo hard for any such agree¬ 
ment to be arrived at in view of the ex¬ 
tremely confused manner in which this 
material has been placed upon the 
record. Under these circumstances we 
most reluctantly feel coerced to send this 
ease back for a pro er trial and for a 
proper judgment. It is unfortunate that 
a c\so, which was instituted so far back 
as 2lst of August 1920, should have to 
bo remanded for a fresh trial simply 
because the trial Judge has failed to 
comply with the most material require¬ 
ments of the Civil Procedure Code. For 
the above reasons we must accept this 
appeal and under our inherent powers 
remand the case to the trial Court for a 
proper trial. In doing so we desire to 
draw the trial Judge’s attention to the 
necessity for strictly complying with the 
provisions of 0. 13, Rr. 4 and 5, Civil 
P. C., in dealing with the documentary 
evidence. We might als > point out that 
it is the duty of the counsel engaged in 
a o\se to see that the documentary evi¬ 
dence which he relies upon is properly 
tendered in Court and proved, and he 
should also see that, when admitted in 
evidence, the Judge places upon it the 
endorsement required by 0. 13, Rr. 4 and 
6, Civil P. C. Costs in the trial Court 
up to date and in this Court shall abide 
the ovent. 

Case remanded. 
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Harrison, J. 

Rahmat A}i Shah and another —Judg¬ 
ment-debtors—Appellants. 

y. 

denk'*^ Decree-holder—Respon- 

Misc. Second Appeal No. 1302 of 1927 
Decided on 24th November 1927, from 

Fta^ D ; S 9 l 27 ,U3e8 ' 4 “"~' 

—'s r,r!.,s: j—-„ xat 


recover possession. It is m cuuscijucuvc v* 
decree passed by the appellate Coart that the 
application is m»de under S. 144 and it is in a 
Beose a mere accident that because the decree 
has been fully executed, the petitioner is pre¬ 
vented from coming to the Court under S. 47 
and i9 compelled to tike action under S. 144, 
Civil P. C. It would be most inequitable that he 
should be penalised by being forced to stamp 
his apDlication ad valorem: 40 Had. 780 and 41 
Born. 6^5, Kef ; A. 1. R. 1921 Bom. 67. Foil.; A. 
I. R. 19.2 All. 223. Ref: A. I. R. 1925 All. 137. 
and A. I. R . 1925 Patna 1. Ref . 

[P 143 C 2, P 144 Cl) 

Dev Raj Satchne y—for Respondent. 

Judgment.—The first point to be 
decided is whether this appeal has been 
correctly stamped with Rs. 4 as a mis¬ 
cellaneous appeal. Counsel for the res¬ 
pondent contends that the application 
being one under S. 144, Civil P. C., for 
restitution, in consequence of the judg¬ 
ment of this Court having varied the 
judgment of the District Judge, which 
had been actually executed at the time, 
the stamp should be ad valorem, and he 
relies upon Jixva Ram v. Nand Ram (l), 
Baijnath Das v. Dalmakund (2), and 
Balmukund Marwari v. Basanta Ku¬ 
mars Dasi (3), while on the other side in 
Somasuri'iaram Pillai v. Chokalingam 
Pillai (4), Kurgodigowda v. Lingam 
Gouda (5). and Hamid Ali v. Ahmed Ali 
(6j, the contrary view has been taken. 
In Hamid Ali v Ahmed Ali (6) the Pull 
Bench decision of the Patna Court was 
considered and dissented from. The 
learned District Judge has followed that 
view and. after considering all the autho¬ 
rities, I find that I cannot agree with 
him. Applications under Ss. 47 and 144 
are classed together when referred to in 
S. 2 of the Code and are obviously kindred 
and similar applications though there is 
a real distinction that when a decree has 
been actually executed and the property 
has passed, the application is of the 

nature of an applicition to recover pos¬ 
session. It is in consequence of the 
decree passed by the High Court that 
the apphoatmii is made under S. 144 and 
and it is m a sense a mere accident that 
because the decree has been fully execu¬ 
ted the petitioner is prevented from 
coming to the Court under S. 47 and is 

(Jj H*?-, 1928 All. 223=14 All. 407' ' 

l 2 ? l ^ A,L 137=17 All. 98. 
iV\ r Patna 1== * Patna 371./F R \ 

{) Tti° 780=38 L °- 

(6) '£££?*■ 625=41 1 °* 338=119 Boa. 
(6) A. I. R. 1921 Born. 07=45 Bom. 1137. 
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compelled to take action under S. 144, 
Civil P. C. It would be most inequit¬ 
able that he should be penalized by being 
forced lo stamp his application ad valo¬ 
rem, and adopting the reasoning contained 
in 45 Bom. 1137, I find that the appli¬ 
cation has been duly stamped and I direct 
that the amount paid in excess in the 
District Court be refunded. 

The respondent then takes a second 
preliminary objection that the decision 
of the learned District Judge contains a 
finding of fact on the only point agitated 
and the appeal does not lie. It is un¬ 
necessary to give a history of the previ¬ 
ous litigation between the parties and 
it is sufficient to say that the question 
of whether the petitioner had been in 
possession at a certain time of a portion 
of a house, which is the subject-matter 
of disputo, was left open at the time the 
appeal was decided by this Court though 
it was held that he was certainly not a 
tenant. The finding of the District Judge 
is that ho has failed to establish that ho 
was in possession of any part of the 
house. He says: 

1 therefore agree with the lower Court on the 
facts and find that Rahmat Ali was not in pos¬ 
session of any portion of the house and is not 
entitled to restitution. 

This finding cannot be challenged in 
second appeal. I dismiss the appeal 
with costs. 

S.j. Appeal dismissed. 
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Broadway and Zafau Ali, JJ. 

Emperor —Appellant. 

V. 

Ahmad and others— Accused—Respon¬ 
dents. 

Criminal Appeal No. 600 of 1927, De¬ 
cided on 3rd November 1927, from order 
of Sesa. Judge, Attock, at Campbellpur, 
D/- 23rd February 1927. 

(a) Penal Code, S. 402— Accused assembled 
together on the night of dacoity—Two of them 
armed with revolvers and one with spear— 
Accused were held guilty under S. 402. 

Where the accused, three of whom were resi¬ 
dents of another village, assembled on the 
night of the dacoity under a shisham tree, out¬ 
side a village and two of them were armed with 
revolvers and one with a spear : 

Held : that the accused committed an oflenco 
falling within the purview of S. 402, I. P. C. : 
37 P- W. R. 19IG Cr., Foil. [P 144 C 2] 
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(b) Criminal P. C.. S . 162 -Reference lo 
statements made before police to contradict 
prosecution witnesses—Statements not proved 
and their copies not given to accused—Pro¬ 
cedure is erroneous. 

Reference by a Magistrate to statements- 
made by a witness before the police with a 
view to contradict prosecution witness is en¬ 
tirely erroneous when the statements were not 
given to the accused persons on trial and no 
attempt was made to prove them. [P 145 C 2] 

Mackay for Govt. Advocate —for the 
Crown. 

Ali Hussain Khan —for Respondents. 

Judgment—It appears that the 
police of the Attock District received in¬ 
formation that certain dacoits were 
collecting to commit a dacoity at Dhok 
Baju Dakhli Kariman. The names of the 
dacoits were also known. Accordingly 
arrangements were made to prevent the 
commission of the dacoity and a police 
guard was sent out to render assistance 
to the villagers. This was on 23rd Octo¬ 
ber 1926. The house which was to bo 
dacoited belonged to one Dosa, a man of 
doubtful character himself who was 
shown on Register No. 10. He lived 
in Dhok Baju and be, together with Fakir 
Muhammad, was deputed by the lambar- 
dars to meet the police guard which was 
coming under the command of Raja Khan, 
Head Constable, from Campbellpur. 
Raja Khan was accompanied by Khan 
Bahadur lambardar and as they neared 
Dhok Baju certain men were seen at a 
distance. Raja Khan sent Khan Bahadur 
on to reconnoitre and to ascertain who 
those persons were. Khan Bahadur 
went on and found five persons seated in 
a depression under a shisham tree just 
outside Dhok Baju. He questioned them 
and was beaten by one of them as well as 
threatened by another. While ho was 
with them Dosa and Fakir Muhammad 
arrived on the scone. These two, seeing 
the lambardar, at first did not realize 
that the other persons present were da¬ 
coits, but as soon as they realized this 
fact all three of thorn went off aid joined 
Raja Khan and his policemen who were 
told that the men in question were da¬ 
coits. Raja Khan then moved his force 
nearer to these persons in order to inter¬ 
cept them. The dacoits fired at the 
police force, but, as they were armed with 
revolvers only, the police and villagers 
sustained no casualties. The police re¬ 
turned the tire with the result that one at 
least of the dacoits reoeived a bullet 
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wound. The dacoits, however, succeeded 
ia effecting their escape and the matter 
was reported to the police station ia 
due course. 

An investigation followed, and as the 
names of the five persons were known 
steps were taken to arrest them. The 
persons so arrested were Wali, Ahmad, 
Mehmad, Bakhsha and Mirza. Ahmad 
and Alehmad are brothers and these two 
with Bakhsha were arrested together, on 
27th October 1926, at Maira Badia. 
They reside in another village Chhokar 
in the Rawalpindi District. Their arrest 
was effected in the courtyard of the house 
of the sister of Ahmed and Mehmad. 
Mirza was also arrested and found to have 
received a bullet wound in his wrist. 
Wali was granted a pardon and these 
four persons together with three others 
were sent up for trial charged under 
Ss. 399 and 402, I. P. C. 

At the completion of the trial the as¬ 
sessors were unanimously of opinion that 
the case for the prosecution was correct 
and that all the persons sent up for trial 
were guilty. They accept the statement 
of Warl as true. The learned Sessions 
Judge, however, took a different view. 
He came to the conclusion that the testi¬ 
mony of Wali was unreliable and that 
, W fi lfc , n f u ses ' '^o claimed to have 
identified the four persons named above 
were not reliable. He accordingly ac¬ 
quitted all the seven persons who were 
anaigoed before him 

Against this acquittal the Local 
Government has preferred an appeal 
under S 417, Criminal P. C„ in the caS 

an^ftf? e ^ , h 1 ^ elltna ^’ Bakhsha and Mirza, 
and after hearing Mr. Mackay for the 

Crown and Mr. Ali Hussain Khan for the 

respondents, m my judgment the verdict 

of the assessors qua. these four persons 
was the correct one. Persons 

The learned Sessions Judge has re- 

“nw^ch v 8thy and detailed indent 
hlS r6aS0aS for ^believing the 

approver are set out in detail. I do not 

think it necessary to discuss those reasons 

tacK Z 0100 ’ th6 Weighb t0 be at ‘ 

dnn^Tk T 13 very considerably re- 
Sjn dc h fl efactthat fch0 lea rned Ses- 

theLet Zt P T S t0 h u aV6 °™l°°ked 

hotwound 

I M I p°. Lieutenant-Colonel Corrv, 

b? 4 303 

Swur™ ot Waii 


on the scene. It is true that Mirza de¬ 
nied having been at Dhok Baju for the 
purpose of committing a dacoity and told 
a story to account for his presence there, 
but after a careful examination of that 
story it seems to me that it is one that is 
wholly incredible. To a large extent it is 
based on enmity not with the police, but 
with a certain lambardar. Nevertheless 
that enmity has not been established and 
as held by the learned Sessions Judge, 
the police cannot be said in this case to 
have lent themselves to any fabrication. 

To my mind the case rests almost en¬ 
tirely on the testimony of Dosa, Fakir 
Muhammad and Khan Bahadur. These 
are the three witnesses who actually saw 
and spoke to the dacoits on that occasion. 
Subsequently to the arrest of these res¬ 
pondents an identification parade was 
held under the auspices of a Magistrate 
of the First Class. The Magistrate has 
been produced as a witness and has des¬ 
cribed the steps taken by him to ensure 
the correctness and fairness of the identi- 
□cation. After consideration of his tes- 
timony I have no reason whatever to 
think/that the witnesses had any oppor¬ 
tunity given them to see the persons to 
be identified prior to the parade. Indeed 
none of the respondents alleged that they 
were shown to these persons. At this 
parade Dosa and Fakir Muhammad 
identi fie 1 all four of the respondents 
while Khan Bahadur lambardar identi- 
fied Bakhsha and Mirza alone. Now, 
Khan Bahadur’s statement that he was 
sent on to reconnoitre by Raja Khan is 
supported by Raja Khan himself, and 
there is no reason to doubt the veracity of 
these two witnesses. Khan Bahadur says 
that when he arrived at the spot he found 
these fave persons there among whom ha 
recognized Wali as a man\eaL“ady 
knew. None of the other four were known 
to h,m. One of the dacoits slapped 
him and another searched his person. 
He identified Bakhsha and Mirza because 
it was these two who slapped him and 
searched his person. The evidence of 
these witnesses, which I consider credible- 
leaves no room for doubt as to the pre- 

nnd« e rfl th0 u- e u fOUr ’ togefcher wj th Wali 

under the shisham tree on the night in 

. They corroborate very mate¬ 
rially the statement of Wali whose evi- 

fnnf a ? [ ar a9 ifc refer s to these men 

“Son 0 P0rt60tly Cl8ar and 
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It is true that the learned Ses¬ 
sions Judge refers to certain discrep¬ 
ancies between the statement made by 
Wali in Court and certain statements 
made by him in the course of the police 
investigation. It was contended, and I 
think rightly contended, by the learned 
counsel for the Crown, that the learned 
Sessions Judge’s action in referring to 
statements made before the police with a 
view to contradict prosecution witnesses 
was entirely erroneous. The procedure 
is a simple one and it is clear that in this 
case that procedure was not carried out. 
Copies of the statements do not appear 
to have been given to the accused persons 
on trial, and certainly no attempt has 
been made to prove any statement made 
to the police by Wali and any of the 
other witnesses. It is clear, therefore, 
that references to those statements were 
irregular and ought not to have been 
made. Wali was seen by Khan, Bahadur, 
lambardar, witli the respondents on the 
night in question and Wali was known 
to that witness. Wali later on produced a 
revolver and it is a curious feature in the 
case that Mirza, in setting up a story to 
explain his presence there, not only ad¬ 
mits Wali’s presence, but definitely 
admits that Wali was armed with a re¬ 
volver. So far as Mirza is concerned that 
is a very strong corroboration of his 
(Wali’s) statement. In my judgment 
the statements of Dosa, Fakir Muham¬ 
mad and Khan -Bahadur offer sufficient 
corroboration of Wali’s statement as 
against these four respondents. 

There is, however, further corrobora¬ 
tion as regards Ahmed and Bakhsha. 
Ahmed was instrumental in producing a 
revolver in the course of the investiga¬ 
tion. This revolver he had placed in 
the custody of Mt. Mukhi. Ahmed took 
the police to this woman’s house and had 
the revolver produced. According to 
Wali, Ahmed was on the night in ques- 
tien armed with a revolver. Again 
Bakhsha was said by Wali to have had 
a spear and in the course of the investi 
gation, Bakhsha produced a spearhead. 
There is thus ample corroboration of the 
approver’s story qua these two respon¬ 
dents, and I am unable to agree with the 
learned Sessions Judge's comments as to 
the evidence relating to the recovery of 
these articles. 

In the case of Mehmad it appears that 
he was said to have received an injury on 


his thigh. He was examined by Lieute¬ 
nant Colonel Corry, and that witness 
found a small injury on the thigh, which, 
he says, could not possibly have been cau¬ 
sed by o, 303 bullet but might have been 
caused by such a bullet having first hit a 
stone and being splintered and one of 
splinters entering the body of Mehmad. 
He advised a skiagram to be taken, but 
the prosecution failed to comply with the 
suggestion. No steps appear to have 
been taken to recover the trousers that 
Mehmad was wearing on the occasion 
which must have been pierced through 
to cause the injury, had that injury been 
due to a gunshot wound as alleged. Melr 
mad himself says that he received this 
very slight injury some fifteen days be¬ 
fore when he was playing kabaddi. Whe¬ 
ther his account is correct or not, I 
consider that the learned Sessions Judge 
is right in thinking that the prosecution 
have failed to prove that Mehmad recei¬ 
ved any injury on the night in question. 
Against him, however, there is the testi¬ 
mony of Dosa and Fakir Muhammad al¬ 
ready referred to, which, to my mind 
sufficiently corroborates the approver’s 
story. 


I would hold, therefore, that it has 
been proved beyond any reasonable doubt 
that these four persons along with Wali 
assembled on the night of 23rd October 
1926 under a shisham tree at Dhok 
Baju, that two of them at any rate were 
armed with revolvers and one at least was 
armed with a spear. Ahmed Mehmad and 
Bakhsha are residents of Rawalpindi 
District, and their presence on the occa¬ 
sion requires considerable explanation. 
The reason for their presence at that 
place on the night in question has been 
given by the approver, and his evidence, 
having been so materially corroborated in 
other particulars, I have no hesitation in 
accepting his statement as to the object 
with which he and these other persons 
assembled at the spot on the night in 
question. In these circumstances, I con¬ 
sider that all the four respondents com¬ 
mitted an offence falling within the pur¬ 
view of S. 402, I- P- C. In this I am 
supported by the decision of Mr. Justice 
Shadi Lai in Karmun v. Emperor (1). 1 

would, therefore, accept thisappeal 
convict Ahmed, Mehmad, Bakhsha and 


[191G] 6 P. R. 1916 Cr.=34 I. C. 1000- 
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Mirza under S. 402, I. P. C., and seutence 
each of them to undergo rigorous impri¬ 
sonment fora period of seven years, 
s.r. Appeal accepted. 
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Tek Chand, J. 

Uansa and others —Plaintiffs—Appel¬ 
lants. 

v. 

Ramlok and others— Defendants—Res¬ 
pondents. 

Second Appeal No. 957 of 1927, De¬ 
cided on 10th November 1927, from de¬ 
cree of Dist.-Judge, Hoshiarpur, D/- 1st 
February 1927. 

* Transfer of Property Act, S. 75 —Possessory 
mortgage—Adverse possession for more than 
1-2 years of a portion of mortgaged property by 
a trespasser who also asserts his right to it— 
Title is indefeasible against both the mortgagee 
and mortgagor. 

Adverse possession against a mortgagee is 
generally ineffectual against the mortgagor, 
especially when it begins at a time when the 
mortgagee is in possession but when a trespasser 
takes possession of the mortgaged property and 
asserts a title which is hostile not only to the 
mortgagee but which also assails the title of the 
mortgagor and the mortgagor allows 12 roars to 

tlt e 0f the tres P ass or will become 
indefeasible not only against the mortgagee but 

£*"• : ss “■ “■ *“■ 

[P 147 C 2, P 148 C 1] 
kakir Chand —for Appellants. 

(jrullu Bam for Respondents. 

Judgment. - The land in dispute 

?° V . e L S a “ '? rea ot 12 marlas . which was 
m the settlement of 1884-85 a part of 

No. 824 the total area of which 

was then o kanals 5 marlas and which 

was shown as barani agricultural land. 

Rhni mU f a n° Q u datecl 7th Au S ust 1884, 
Bhola etc.Rrahmms owners of this Khasra 

No. 824, mortgaged it along with land in 

SainT Thf DUmbers to DhaQna 

Q a m ° rtfiage was a Possessory 
one and it is admitted that the mort- 

gagees actually got possession of the 

12 m! ? 0rtSage '? P r ?P erfc y. including the 
2 marlas, now m dispute. In 1891 

Na„du Wh, caste Chamar, g o{ poss ” 

sion of this plot of 12 marks and built a 

dharamasaja on it. In the jamabandi of 

land wM r, i D the . cultlvati °n column the 
occupancy tenant, and in the kafiat 


column it was stated that no rent Was 
charged as the land was dharamarth. 
This entry continued till 1907-08. In 
1911-12, at the time’of the new settle¬ 
ment this plot of 12 marlas was included 
in the abadi deli and described as a part 
of Khasra No. 1124, which was the abadi 
of chamars and was shown as being in 
their possession. 

In 1905 the descendants of the original 
mortgagors sued the descendants of the 
original mortgagees for possession of the 
entire mortgaged property, including 
these 12 marlas and obtained a decree. 
But as this particular plot was in pos¬ 
session of the successors-in-interest of 
Nandu Chamar who had not been im¬ 
pleaded in that litigation, they refused to 
surrender possession of the land to the 
mortgagors. The present suit was accor¬ 
dingly instituted on the 21st May 1925, 
by the mortgagors against Ram Lok, etc’ 
Chamars who had been in* possession of 
this land since the death of their guru 
Nandu. The suit was decreed by the trial 
Court, but on appeal by the defendants 
has-been dismissed by the learned District 
Judge. The sole question argued before me 
is whether the possession of the Chamars 
has been adverse not only against the 
mortgagees but also against the mort¬ 
gagors Mr. Fakir Chand for the appel¬ 
lants has contended that as the mort¬ 
gage was with possession and the mort¬ 
gagees had actually entered into posses- 
sion of the property in 1884, the act of 
4e Chamars in taking possession of the 
land in 1891 might be adverse against 
the mortgagees, but can under -no cir¬ 
cumstances be adverse against the mort- 

Sf,”- ! a su PP 1 °yt of his contention 
the learned counsel has reUed 0 n Rhanu 

Mai v. Khan Muhammad (1) and Tara- 

call' \ Data Ram (2h The facts of ^ose 
cases, however, are wholly distinguish¬ 
es no 1°“. ! h f ° Se ° f , the P«*«* ca°e It 
is no doubt true that as a general rule 

adverse possession against a mortgagee 

!inl n ° £ |? 0tU t l against the mortgagor. 
especially when it began at a time when 

When a°t tga86e WM *“ P° sses sion, but 
A espasser takes Possession of the 

w2 ag6 i pi ;T rty and asserts a title 
which is hostile not only to the mort¬ 
gagee but which also assails the title of 
he mortgagor, and the mortgagor allows 
Ijye ars to elapse, the t itle of the Z- 

W L1894 J y 1*. H. 1898, 


« • *■ J w lOoO, 

(2) A. I. R. 1905 Bom. 405=49 Bom 


539. 
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passer will become indefeasible not only 
lagainst the mortgagee but also against 
the mortgagor. I cannot assent to the 
contention put forward by Mr. Fakir 
Chand that in a possessory mortgage, so 
long as the mortgagor is entitled only to 
the equity of redemption there can be no 
invasion of his interest, and in such a 
case it is not legally possible for a stran¬ 
ger to acquire an adverse title against 
him. The question was considered at 
great length as long ago as 1820 in the 
great cas6,of the Marquis of Chalmon- 
delev v. Lord Clinton (3) where Sir T. 
Plumer, M. R- held that 

an equity of redemption, iu common with other 
equitable estates in land is capable of being 
extinguished by the operation of the statute of 
limitation. 

On appeal this view was affirmed in 
the House of Lords where Lord Eldon, 
L. C. enunciated the principle that 
adverse possession of an equity of redemption 
for 20 vears was a bar to another person claim¬ 
ing the same equity of redemption. 

Reference may also be made in this 
connexion to the case of Khanoo Lai v. 
Mt Manki Bibi (4) Ilubdar Khan v. 
Claiadhar Chaube (5) and the remarks of 
Macleod C. J. at p. 546 [of 49 Born. Ed ] 
of the recent case of Tarabai v. Dataram 
(2) which was cited by Mr. Fakir Chand 

himself. 

In this case, as has already been 
pointed out, Nandu Chamar took posses¬ 
sion of the land in 1891, changed its 
character from agricultural land to reli¬ 
gious property, and constructed a dharam- 
sal a upon it. From the report of the 

local commissioner it appears that this 
dharamsala and the appurtenant land has 
descended from him to his cbelas Ram 
Lok, etc, defendants. Now Nandu, by 
constructing the dharamsala not only 
denied the title of the mortgagee, but 
also that of the, mortgagor and asset-tod 
a hostile title to both. In addition to this 
in 1911-12 the name of the mortgagor 
was removed from the revenue papers 
/ and this plot was included'in Khasra 
No 1124 described as abadi chamaran 
and in the possession of the latter as 
owners These facts leave no doubt that 
the title openly set up by the respondents 
in 1891, was hostile both to the mort 
gagors and the mortgagees and by lapse 
of time the rights of the mortgagors in 


(3) 22 R. R. 84. 

(4) flOO’M 6 C. W. N. 601. 

(5j [1914] 17 O.C. 294=25 I. C. COO. 


the equity of redemption have become 
extinct. 

Mr. Fakir Chand has relied upon the 
entry in the jamabandi of 1891-92 where 
Nandu is entered in the “ cultivation ” 
column as a non-occupancy tenant. But 
it is well known that persons who take 
possession without any title are shown 
in the “ cultivation ” column as non¬ 
occupancy tenants so long as changes in 
the proprietary columns are not made 
by mutation. Entries in the ‘ Cultiva¬ 
tion " column are always to be read along 
with those in the kafiat column, and 
reading the two together no doubt is left 
that Nandu did not hold the land under 
the mortgagees in 1891 or subsequent 
years. 

This being my view of the facts of this 
case and the law applicable thereto, I am 
of opinion that the learned District Judge 
came to a correct conclusion in dismiss¬ 
ing the plaintiffs’ suit. The appeal 
fails and is accordingly dismissed with 
costs. 

S.J. Appeal dismissed. 
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Tek Chand, J. 

Kanwar Ram— Plaintiff—Petitioner. 

v. 

Ghugi and others —Defendants Res- 

ondents. 

Civil Revn. No. 21 of 1927, Decided on 
9th November 1927, from -decree of 
enior Sub-Judge, Ludhiana, D/- 12th 
ctober 1926. 

(a) Transfer.of Property Act, S. 1—Act ru>t 
i force in the Punjab — Equitable principles 
Mowed —. Litigant shall not rely on technical 
lies contained in the sections . 

The Transfer of Property Act is not in force 
i the Punjab and though the Courts of the 
rovince sometimes follow the equitable prm- 
ples of common law which have been em- 
>died in certain sections of tho Act, the tecli- 
ical rules contained in that Act cannot 
:licd upon by any litigant m tho Pa jab, an 
lerefore deeds in tho Punjab need not be “ 
ruted or attested according to the formalities 
iquired by the Transfer of Propeity Aet . A.l. 

.1925 Lai, 575 and AIM 192o LaK 92. Ref. 
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bahi entry to be attested at all. S. G3 has 
therefore no applicability to such a document. 

[P 149 C 2] 

Fakir Chand -for Petitioner. 

Arjan Das - for Respondents. 

Judgment.—The plaintiff petitioner 
instituted a suit for recovery of a certain 
sum of money alleged to be due on foot of 
an entry in the plaintiff's bahi which was 
alleged to have been executed by Waryam 
Singh, the original defendant. The entry 
was produced in Court and it purported 
to bear the thumb-impression of the debt¬ 
or Waryam Singh and to be signed by 
two witnesses, Rikhi Ram and Sant Ram. 
Waryam Singh denied execution of the 
entry as well as receipt of consideration. 
Necessary issues were framed, but before 
the case was concluded Waryam Singh 
. died and his heirs and legal representa¬ 
tives were substituted as defendants in 
his place. The Sub-Judge decreed the 
suit in full ordering that the decretal 
amount was recoverable only from the 
estate of Waryam Singh deceased. The 
defendants appealed to the Senior 
Sub-Senior urging two points: first, 
that execution of the entry in question 
had not been proved, and secondly, that 
proper opportunity had not been afforded 
to the defendants to rebut the evidence 
led by the plaintiff. The learned Senior 
Sub-Judge has acccepted the defendants' 
appeal and dismissed the plaintiff’s suit. 
The plaintiff has preferred a petition for ' 
revision to this Court and I have heard 
Mr. Faqir Chand on his behalf and Mr. 

Arjan Das for -the defendants respon¬ 
dents. F 


The sole ground on which the learn 
Senior Sub-Judge has dismissed the si 
»s that the execution of the document h 
not been proved because the plaintiff, w 
»s the alleged writer of this entry, did n 
■enter on the document that he was i 
scribe and the attesting witness Sant Ra 
signed it without seeing the executio 
In holding that on these facts the exec 
tion of the document was not proved tl 
learned Judge has relied upon five rulin 
which are mentioned in his judgment. A 
these rulings, 'however, relate to casi 
decided in provinces where the Transf, 
of Property Aot is in force, I n fo 
them the question was whether the deec 

tMt^ tl0n ha f been exe0Q ted and ai 

ofs "i th . th6 pro,isi °' 

a ’. P - Aot ' and the fifth th 

document was a deed of gift which was r« 


quired to be executed and attested in the 
manner prescribed in S. 123 of that Act. 
Now it is well known that the Transfer 
of Property Act is not in force in the 
Punjab and though the Courts of this 
province sometimes follow the equitable 
principles of common law which have 
been embodied in certain,sections of the 
Act, it has been held over and over again 
that the technical rules contained in it 
cannot be relied upon by any litigant in 
this province. Reference may in this 
connexion be made to Teja Singh v. Kal- 
yan Das Chet Bam (1) and Dula Singh 
v. Bela Singh (2) It is conceded for the! 
respondent that deeds in this province 
need not be executed or attested according 
to the formalities required by the Trans¬ 
fer of Property Act. One of the rulings 
referred to by the learned Judge refers to 
S. 68, Evidence Act, but that section ap-| 
plies only to cases where a document is, 
required by law to be attested. There is 
no rule of law in force in the Punjab 
which requires a bahi entry of this kind 
to be atte-ted at all. S. 68 had, therefore, 
no applicability to this case. The Judge 
has, therefore, entirely misconceived the 
position and has acted with material 
irregularity in holding that execution is 
not proved. 

As to the second point: Mr. Faqir 
Chand for the petitioner has conceded 
that the contesting defendants-respondonts 
being minors are entitled to an oppor¬ 
tunity to produce evidence in rebuttal of 
the plaintiff’s case. The case must there¬ 
fore, be sent back to the trial Court for 
recording the defendants’ evidence. As 
the case is going to be retried the parties 
may be given opportunity to prove or dis¬ 
prove that the thumb-mark on the bahi 
entry in question was that of Waryam 
Singh. 

For the foregoing reasons I accept this 
petition for revision, set aside the decree 
of the learned Senior Sub-Judge and re¬ 
mand the case under 0. 41, R. 23, Civil 
r. 0 ., for disposal in accordance with law 
Oosts will abide the event. 

NK - Case remanded. 
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The sole point for decision in these 
appeals is whether the condition as re¬ 
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Shadi Lal, C. J., and Bhide, J. 

Nandu and others —Plaintiffs—Appel* 
lants. 

v. 

Jaimal and another —Defendants—Res¬ 
pondents. 

First Appeal No. 2055 of 1922, Deci¬ 
ded on 24th November 1927, from de¬ 
cree of Sr. Sub-Judge, Hissar, D - 31st 
May 1922. 

(а) Landlord and Tenant—Shamilat land 
—Entry in previous wojib-ubarz as to its im- 
partibility — Landlord's suit for its partition 
cannot be allowed. 

Where the w.ijib-ul-arzes of a village of 1854, 
1882 and 1901-02 contained a condition that 
the .shamilat land of the village should not be 
partitioned, but the condition was absent from 
the wajib-ul-arz of 1921, which did not ex- 
pressly say that the lands in dispute will here¬ 
after be subject to partition. 

Held : that the condition as regards the im- 
partibility of the shamilat land of the village 
is still binding. [P 150 C 2. P 151 C 1] 

(б) Landlord and Tenant—Shamilat land. 

A suit by landlords for the partition of shami¬ 
lat land of a village is cognizable by a civil 
Court: 144 P.E. 1907, Foll.-A.l.H. W.lLah. 
Dist. [P 151 C lj 

N. C. Pandit —for Appellants. 

Nand Lal and .4. B. Kapur —for Res¬ 
pondents. 

Bhide, J.—Civil Appeal No. 2055 of 
1922 and Civil Appeal No. 1058 of 1923 
arise out of suits by the occapancy 
tenants of the village Ruri, in tahsil 
Sirsa of the Hisar District, for a declara¬ 
tion that the shamilat land in patti 
Machhi and patti Harya of that village, 
of which partition was sought by the 
proprietors, was reserved for grazing pur¬ 
poses and was not liable to be partitioned. 
The occupancy tenants relied upon the 
conditions of the wajib-ul-arz of the 
settlements of 1854, 1882 and 1901-02, 
which were in their favour. The learned 
Senior Subordinate Judge, relying upon a 
recent extract from the wajib-ul-arz of the 
settlement (apparently of the year 1921), 
held that the condition as regards the 
impartibility of these shamilat lands was 
no longer in force. ETe considered, how¬ 
ever, that the occupancy tenants were 
entitled to have areas of 200 and 100 
bighas respectively in patti Machhi and 
patti Harya reserved for grazing purposes 
in the present circumstances of the patti 
and granted declaratory decree to this 
effect only. From this decision the oc¬ 
cupancy tenants have appealed in both 
the suits. 


gards impartibility of the shamilat lands 
in dispute, which appeared in the wajib- 
ul-arz of the old settlements was rightly 
held to be inoperative now. The extract! 
from the wajib-ul-arz of the recent 
settlement, on which the learned Senior 
Subordinate Judge, has relied, does not; 
expressly say that the lands in dispute 
will hereafter be subject to partition. 
All that can be urged on behalf of the 
proprietors is that the condition as to 
impartibility does not appear ' in the 
wajib ul--arz of the settlement of 1921. 
But this was merely due to the fact that 
a dispute on the question arose between 
the parties and the occupancy tenants 
were referred by the revenue authorities 
to get the matter settled in a civil Court. 
The omission of the condition as to im¬ 
partibility from the wajib-ul-arz of 1921 
is, therefore, by itself no evidence of the 
condition having become inoperative. 

It is true that it has been held in 
some cases that certain agreements em¬ 
bodied in the wajib-ul-arz of a settle¬ 
ment were operative only for the terms 
of the settlement. But this cannot 
obviously be taken to be a general pro¬ 
position, and each case must depend 
upon the terms of the agreement in dis¬ 
pute. In the year 1901 02, it appears 
that the unculturable land available for 
grazing in the village had already become 
much reduced in area, and the parties 
concerned agreed that banjar land shall 
always be excluded from partition and 
shall continue to be shamilat land set 
apart for grazing purposes and public 
good’: (vide Ex. P-8, p. 22—27 of the 
printed paper-book). It will thus appear 
that the condition in question was not 
only not restricted to the term of the 
settlement, but was expressly stated to be 
operative for all time. It may bo stated 
that the occupancy tenants in this village 
have substantial rights and pay no 
malikana. It seems that the agreement 
referred to above was arrived at for the 
purpose of safeguarding adequately the 
rights of the occupancy tenants in respect 
of pasture lands. 

There is no evidence of any subsequent 
agreement between the parties concerned 
superseding the agreement of 1901-02. 
The learned Senior Subordinate Judge 
has held that the conditions of the village 
have changed and that 200 and 100 big 
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has will be sufficient for the purposes of 
grazing in patti Machhi and patti Harya 
respectively. But these figures appear to 
have been fixed in a somewhat haphazard 
manner. The number of cattle is apt to 
vary from time to time and I am not 
satisfied that the areas set apart by the 
decrees of the Senior Subordinate Judge 
will be adequate for the future. In any 
case the parties concerned are the best 
judges of their requirements and the 
agreement arrived at by them in 1901-02, 
in view of all the circumstances, cannot 
be lightly ignored. I would therefore 
hold on the facts of these cases that the 
condition as regards the impartibility of 
the shamilat lands in patti Machhi and 
patti Harya it still binding. 

On behalf of the respondents the ques¬ 
tion of jurisdiction which was raised in 
the lower Court, was again pressed. The 
learned Senior Subordinate Judge, has 
held on the authority of 144 P. R. 1907 
(l) that the suit is cognizable by a civil 
Court and this view appears to me to be 
correct. On behalf of the respondents 
I. L. R. 3. Lah. 4 (2) was cited but the 
facts in the present case appear to be 
practically on all fours with those in 
Sundar v. Wazira (l), which was held to 
be distinguishable in Singh Ram v. Data, 
Ram (2). 

I would accordingly accept both these 
appeals and grant plaintiff the reliefs 
prayed for with costs throughout. 

Shadi Lai, C. J.—I concur. 

__ s ;^_ Appeals allowed. 

(1) [1907] 144 P. R. 1907~ 

(2) A. I. R. 1922 Lah. 88=3 Lah. 4. 


the Jhelum District and they are governed by 
agricultural custom. [P 151 C 2, P. 15'2 0 1} 

Nanak Chand —for Appellant, 

Badri Das —for Kespondents. 

Zafar Ali, J. —The two questions that 
have been argue! before us in this second 
appeal are: (1! whether the land in dis¬ 
pute was ancestral qua the plaintiffs; 
and (2) whether the alienor of the land, 
who is a Mohyal Brahman of village 
Karimpur in the Pind Dadan Khan tahsil 
of the Jhelum District, was governed by 
agricultural custom which restricted his 
power of alienation. On both these ques¬ 
tions the concurrent findings of the 
Courts below are in favour of the plain¬ 
tiffs, and we are of opinion that there is 
sufficient evidence on the record in sup¬ 
port of either finding. 

As regards (l): the evidence is : 

(a) that Mohyal Brahmans were 
among the early settlers in this village 
as stated in the history of its foundation; 

(b) that the name of Hazari, the com¬ 
mon ancestor of the plaintiff and the 
alienor, is given in the pedigree table of 
the proprietors of the village prepared at 
the first regular settlement; and 

(c) that the two branches of the de¬ 
fendants of Hazari held almost equal 
lands in 1860 and that the land sold for¬ 
med part of joint holding in which either 
branch had one-half share in that year. 

We are of opinion that this threefold 
evidence, taken as a whole, fully justified 
the inference that the land had descended 
from Hazari. The history of the founda¬ 
tion of the village militated against the 
theory that Hazari’s two sons might 
have acquired the land jointly by 
purchase in equal shares. 
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Zafar Ali and Dalip Singh, JJ. 

Ganga Ram— Defendant—Appellant. 

v. 

Raja Singh and offers—Plaintiffs— 
and Defendants—Respondents. 

Second Appeal No. 2397 of 1922, Deci¬ 
ded on lith January 1928, from de- 

d922.' St - Jh6 ' Um ’ D/ - 5lh 

Punjab)—Mohyal Brahmins of vil- 

tKXZSZZSZT 

Jf*** B f»>mins are primarily agrioul- 

Thav W d K UltlV,it9 land with their own hands 

nation* ofVianii ?? tted ander the Pun i^ Alie- 
i Land Act as an agricultural tribe in 


un the other point the evidence is that 
Mohyal Brahmans are primarily agricul¬ 
turists and cultivate laud with their own 
hands. They have been gazetted under 
the Punjab Alienation of Land Act as an 
agricultural tribe in the Jhelum District. 
They settled in the village along with 
Mussalman agriculturist* of the Jalab 
tribe and their only occupation was to 
cultivate land and not to perform priestly 
functions. Not unlike several other 
agricultural tribes they possess a martial 
spirit and many of them serve in the 

„ r “ y ‘ ^ OS0 ’ 3 Glossary of Tribes, Vol. 

-j, Mohyals'are described as secular Brah- 
mins. In the Gazetteer of the Jhelum 
District, Part A, published in 1904, the 
following occurs at page 120 ; 
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The Muhiils do not number more than some 
eleven thousand souls in the Province, and 
they are rather widely distributed, though their 
principil habitat is the Jhelum District. 

Though numerically unimportant, 
they are a stirring and enterprising race, and 
frequently rise to prominence in the service of 
Government which they enter in large num¬ 
bers : they make excellent soldiers, but it is 
chiefly in civil appointments that they have 
earned distinction. They are remarkable 
amongst the Hindu population being heredi¬ 
tary agriculturists seldom if ever, practising 
trade or usury, and specially despising the life 
of indolence led by the ordinary Brahmin, who 
lives by charity, and with whom the Muhial, 
though admitting a common origin, strongly 
objects to be classed. 

In view of all that Ins been stated 
above we are of opinion that Mohyals are 
governed by agricultural custom. 

These being our findings, we dismiss 
the appeal with costs. 

N.K. Appeal dismissed. 
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Jai Lal, J. 

Siraj-ud’Din —Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 1020 of 1927, De¬ 
cided on 18th November L927, from order 
of Sub-Divl., Mag., Hissar, D - 31st 
August 1927. 

Criminal 'Trial—Evidence -of witnesses for 
prosecution should not be recorded piecemeal. 

When the evidence for the prosecution is 
recorded piecemeal, then there is every op¬ 
portunity for each succeeding witaess to know 
what the statement of the previous witness was 
and also on what lines the cross-examination 
of the witnessess was beiug conducted on behalf 
of the accused. Such a procedure is irregular. 

[P 152 C 1] 

Abdul Aziz —for Appellant. 

Feroze Din for Gout. Advocate for the 
Crown. 

Judgment.—Siraj-ud-Din, appellant, 
aged 18 years, according to his own state¬ 
ment and 20 years according to the 
Magistrate has been convicted by a Magis¬ 
trate 1st Class, with enhanced powers 
under S. 30, Criminal P. C., under S. 
376, I. P. C , for having raped Mt. 
Bakhtawar, the daughter of Nabi Bakhsh 
aged 13 or 14 years, on the forenoon of 
18th April 1927, and has been sentenced 
toseven years’ rigorous imprisonment. 
He has appealed to this Court and I have 
heard Mr. Abdul Aziz who represented 
him and also Mr. Feroze Din, counsel for 
the Crown. 
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The case for the prosecution as stated 
at the trial is that Mt. Bakhtawar was 
taking some tobacco for her father who 
was working in the fields outside the 
village and when passing in front of 
a kotha she was suddenly seized by the 
accused, taken inside the kotha, thrown 
on the ground and ravished. It is alleged 
that when she was seized on the road she 
cried aloud and this attracted the atten¬ 
tion of her father, Nabi Bakhsh, who ac¬ 
tually saw the accused drag his daughter 
inside. Nabi Bakhsh thereupon ran to¬ 
wards the kotha and in the way met 
Nizam and Imam Din, and all the three 
went and found the accused raping the 
girl. It is alleged that the kotha had 
no door and was not c:nsequently shut, 
that the girl was actually crying when 
these witnesses reached the scene of the 
crime and that the accused left her when 
they reached there. An attempt was made 
to secure the accused but he made good 
his escape after he had - been slapped by 
the father twice hut he left a shoe and 
some clothes at the spot. 

The statement of Mt. Bakhtawar is 
that the accused had a discharge before 
her father and his companions came to 
the spot. According to her the father 
•was working at a distance of 20 or 25 
paces from the place where she was seized; 
according to the father the distance was 
about 150 paces, but it is common ground 
that the place was visible from where 
the father was. It may also be men- 
tionel that the mother and the brother of 
Mt. Bakhtawar were also working with 
her father It is further alleged that the 
ghagri of Mt. Bikhtawar got stained with 
blood as the girl bled as the result of the 
rape. This ghagri was secured by the 
Investigation Police Officer and sent to 
the Chemical Examiner, but no blood or 
semen was found thereon. 

The matter was reported at the thana 
five kos from the village at 7 p. m. and 
Mt. Bakhtawar stated in that report that 
she was forcibly taken inside the kotha 
by the accused and was thrown on the 
ground and that the accused wanted to 
rape her; but on hearing her noise her 
father, Nizam and Imam Din came and 
released her and thereupon the accused 
ran away leaving his shoe and clothes on 
the spot. She added that , if her father 
had not arrived the accused would cer¬ 
tainly have violated her. ” In her cross- 
examination she was confronted with 
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this statement but she denied that she 
had made it and asserted that her state¬ 
ment at the time was the same that she 
had made at the trial. The learned 
Magistrate has tried to explain away this 
serious discrepancy between the two state¬ 
ments by remarking that the Head-Con¬ 
stable who recorded the statement was 
inexperienced, but the learned counsel for 
the Crown has not supported the Magis¬ 
trate in this connexion and has admitted 
that as a matter of fact, the statement 
recorded in the first information report 
is exactly as it was made by Mt. Bakhta- 
war. The learned counsel, however, opi¬ 
ned that Mt. Bakhtawar was not willing 
to state that she had been disgraced and 
it was for this reason that she minimized 
the circumstances of the assault on her. 
I am of opinion that the statement made 
in the first information report repre¬ 
sents what Mt. Bakhtawar stated to the 
Head Constable, and this view is sup¬ 
ported by the manner in which the re¬ 
port is recorded. 

The eyewitnesses have supported the 
case for the prosecution as put forward 
at the trial. Their testimony is almost 
consistent and is not open to any serious 
criticizm But the learned counsel for 
the appellant has invited ray attention to 
the facts that the evidence for the pro¬ 
secution was recorded by the learned 
Magistrate piecemeal with the result that 
there was every opportunity for each suc¬ 
ceeding witness to know what the state- 

ment of the previous witness was and 
o the" ' V t hat ,a6S th ® cross-examination 

behalf ,7 f u eSS WaS , b0ing co ^ucted on 
behalf ° the accused. There is force in 

this contention and the record discloses 
■a disregard of the instructions of this 
Court as to the manner in which the evi¬ 
dence has to be recorded. I consider that 
there is justification in the complaint of 
the counsel for the accused that his client 

SSoftL prej 7 udiced b y fc be manner in 
which the evidence was recorded in this 

• ^ he . m ® di ° al evidence, however, has an 
important bearing on the caU The 

hl9 stafced that ‘ fc he hy¬ 
men of the girl was ruptured but that 

aUo of n - ™ a ° b ft receQt OQ0 - He is 

fchafc ifc wa3 nofc the first 

«exua h in t er h0glrl hftd b " n subjected to 

iuiurv in f[ UrSe He nofciced 000 flight 
of ® fc h 0 perS0Q of the girl and was 
opinion that was due to forcible inter- 
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course. But in cross-examination be ad¬ 
mitted that the injury might be due to 
intercourse with the consent of the girl. 
Under these circumstances, in my opinion 
it is not possible to hold that the medical 
evidence supports the case for the pro¬ 
secution. On the other band, it tends to 
support the contention of die counsel for 
the appellant that if there was sexual 
intercouse with the girl by the accused 
on the particular day it was with her 
owa consent and, that, therefore, it was 
not a case of rape. The contention'receives 
further support from the fact that the 
parents and a brother of the girl were 
working in a field about 150 paces from 
the scene of the occurrence and the place 
where the girl was seized by the accused 
was visible from there. It is unlikely 
that the accused would have dared to 
forcibly seize the girl under the circum¬ 
stances. Moreover, it is alleged that on 
hearing her cries her father immediately 
ran to the scene of the occurrence and 
before his arrival the accused had prac- 
tmally finished the intercourse. This 
story, in ray opinion, is improbable and 
is inconsistent with the allegation that 
the girl was raped. 

The investigation in this case was not 
started till 24th April whereas the offence 
is alleged to have been committed on 18th 
April and the matter reported at the 
police station the same day. The girl 

Hn S <SS fc u e f am ! ned m y the medica l witness 
till 26th April. The accused naturally 

asserts under the ciroumstances that the 

case regarding him has been fabricated. 

1 hough lam not prepared to hold that 

xV 10 a0C0aed d,d not have intercourse with 
Mt. Bakhtawar on the day of occurrence 
I am not satisfied that such intercourse 
was forcible or without the consent of the 
girl. It is not improbable, as contended 

"irl ll? 086 f< ? the C0nvicfc that the 
th« l consenting party and that when 

of antt erb r? m0PUb,i °’ firsfc a r0 P° rt 

of jn attempt to rape or an offence under 

, , d5 \ L P - C - was made at the thana 

as staS 0 ?fu Uy th0 Story was developed 
as stated at the trial F 

I am a If QS r6 ? ard a11 the circumstances 

titled / °rr fc * at the acous0 d is en- 

hit the ° f doubfc - aad acce Pt' 

g his appeal I acquit him and order 

his release forthwith. 

K ‘ Appeal accepted. 
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Fforde and Addison, JJ. 

Sham Das —Plaintiff—Appellant. 

v. 

Kishan Chand and others —Defendants 
— Respondents. 

First Appeal No. 934 of 1925, Decided 
on 31st May 1927, from decree of Sr. 
Sub-J., Amritsar, D. - 23rd March 1925. 

(а) Contract Act , $. 74— Joint Hindu trad¬ 
ing Jinn—Firm appointing trustees to realize 
assets and discharge debts—Sale of property 
by the trustees — Vendee depositing earnest- 
money—Trustees agreeing to secure signatures 
of proprietors but failing to do so—Vendees 
are entitled to get the contract resciiidcd and 
get the ear nest-money back or to affirm the 
contract and recover damages. 

When two parties have entered into the 
relation of vendor and purchaser by making a 
binding contract for the sale of land, the vendor 
is bound to show a good title to the property 
sold and to comply with all necessary .and 
reasonable requisitions to ensure such a title. 
To show a good title and to convey the property 
sold are conditions precedent to the pur¬ 
chaser’s liability on the contract. lu the case 
of the breach of this duty on the part of the 
vendor, the purchaser is at liberty, where the 
contracting parties can be restored to their 
former position, either to rescind the contract 
and to obtain restitution in integrum or to 
affirm the contract and to recover damages for 
the breach. [P 155 C 2 ; P 166 C 1] 

A joint Hindu trading firm having fallen into 
financial difficulties and being unable to meet 
the demands of its creditors, appointed trustees 
for the creditors to realize the firm’s assets and 
to discharge its liabilities and the deed of trust 
laid down the condition that the trustees would 
bo competent to execute deeds of sale in respect 
of the houses themselves or get the same exe¬ 
cuted by members. The premises of the above 
firm were duly put up for auction and knocked 
down to the plaintiff and a deposit of Rs. 15,800 
was made by the vendee. A deed of sale was 
executed by the trustees in favour of plaintiff, 
but the signatures of other proprietors were 
not secured though the trustees expressly 
agreed to secure them. The plaintiff sued for 
the rescission of the contract and return of 
the deposit. 

Held : that the vendees were acting with 
complete bona fides in their endeavour to secure 
a reasonably sound title to the property which 
they had contracted to buy. The defendants' 
failure to execute a good conveyance, owing 
to their omission to secure the signatures of 
the adult members'of the joint Hindu family 
owning the property, amounted to a breach of 
one of the main duties of the contract, and 
entitled the vsndees to “sue under the equi¬ 
table jurisdiction of the Court to enforce rescis¬ 
sion and procure the consequent restitution. 

[P 154 C 2 ; P 155 C 1 ;'P 15G C 2] 

(б) Hindu Law—Joint family — Alienation 
by the manager—Vendee is justified in insist¬ 


ing on other adult members to be parties to the 
contract. 

It is a reasonable and proper requisition on 
the part of the vendee that uot only the 
manager of the family but also adult members, 
whose names can reasonably be secured, should 
be parties to the conveyance. [P 156 C 1} 

Sheo Narain, Din Diyal Khanna and 
Hem Raj —for Appellant. 

G. C. Narang and Maya Das Sethi for 
D . R. Narang —for Respondents. 

Fforde, J.—This is a suit for rescis¬ 
sion of a contract of sale of certain 9hop 
premises and for return of the deposit 
money. The sale was by public auction 
under the instructions of the defendants 
who were selling as trustees for a joint 
Hindu trading firm known as Jawala 
Nath-Kanshi Ram. This firm, having 
fallen into financial difficulties, and being 
unable to meet the demands of its credi¬ 
tors, appointed the defendants trustees 
for the creditors to realize the firm’s 
assets and to discharge its liabilities." 
The deed of trust, which is dated 27th 
January 1922, was made between Nathu 
Mai, Harikishen Das and Bishen Das of 
the one part, and Lala Kishen Chand 
and Lala Gokal Chand (the defendants 
respondents) of the other part. Nathu 
Mai and Harikishen Das are brothers and 
senior members of the joint Hindu 
family, while Bishen Das is their nephew. 
The deed starts with the following recital; 


A debt of about ooe 1 ic and twenty thousand 
rupees is due by our firms styled Jawala Nath- 
Kanshi Ram at Amritsar and Benares. We 
raised this amount from different creditors.and 
spent it in connexion with our business. Ac¬ 
cording to Hindu law all the members cf the 
family are liable for payment of the said 
amount. As we cannot ourselves arrange for 
payment of the aforesaid debt, we have appoin¬ 
ted Lala Kishen Chand, son of Lala Sain Das, 
and Lala Gokal Chand, son of Lala Shib S.ih&i, 
caste Khatri, and Bhai Qurmukh Singh, son of 
Bhai Narain Das, caste Arora, residents of 
Amritsar, Katra Ahluwalia and Chauk Darbar 
Sahib, as our trustees to arrange for payment of 
the debt. 


The property vested iu the trustees is 
hen described, and the deed continues : 

The trustees shall bo competent to execute, 
eeds of sale in respect of the said houses them-, 
>lves or get the same executed by us. If any 
urchaser of a house or shops wishes to join 
nv one of us in connexion with the execution 
f deed of sale or sccuro the signature ot any 
erson from amongst us and the members of 
iir fjimilv we shall have no objection in this 


behalf. 


The present suit is mainly concerned 
with this latter clause. The premises 
which are the subject-matter of this 
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litigation, were duly put up for auction 
aDd knocked down to the plaintiff Sham 
Das for Rs. 63,200, and a deposit of 
Rs. 15,800 was made by the vendee on 
15th August 1922. A deed of sale was 
■executed on 7th November 1922 by the 
trustees (the respondents) in favour of 
Sham Das, and another deed of even date 
was executed by the same persons in 
favour of Lala Dunni Chand and Lala 
Durga Das who had agreed, with the 
consent of the vendors, to take a portion 
of the property which had been knocked 
down to Sham Das. In both these sale- 
deeds there appears the following recital; 

l et it be noted that we have secured on this 
deed of sale also the signatures of the pro¬ 
prietors of the firm known as Jawala Nath- 
Kanshi Ram for the satisfaction of the said 
vendees. 

In point of fact, the name of only one 
of the proprietors, namely Harikishen, 
appears as a vendor in this conveyance. 

The whole question now is whether or 
not the purchaser wero entitled to insist 
upon the other members of the firm 
Jawala Nath-Kanshi Ram joining in the 
conveyance. There is no doubt that the 
trustees did agree to procure the signa¬ 
tures of these persons to the deed of sale, 
and it is equally clear that they neglected 
to do so. The vendors now say that the 
trustees could by themselves give a good 
title, and that it was Dot necessary to 
have the name of any member of the 
joint family added to the conveyance. 

The purchasers, on the other hand, have 

all along been insisting that all the joint 
owners of the property should execute 
the deed After several vain attempts 
to make the vendors comply with their 
request the vendees, on 6th March 1923 
sent » telegram to the trustees, informing 
hem that if they did not comply with 

hAT«M? U u fc '7 ith ! n 24 b0urs ' th °y w ould 

wao I d i lab J for fc l6 conse Q u 6Qces. This 

March IQoT ? P by a telegram on 7th 
:.° h 1 ? 2 ?* ‘“forming the trustees that, 
as they had failed to perform their part 
the contract, the vendees cancelled 

etu r C n°o 7h C 'r ed dama ^ 
leturn of the earnest-money. No reply 

II!rill92i 7 these tfi0 2 ram8 until 10th 
pnl 1923, when the trustees sent the 

Mitz ris tr m throu8h Mr - T ° a “ r 


Jawala Nath-Kanshi Ham nre to even now and 
though non-essential N’athu Mal-Bulla Mai 
sign the deed, but you evaded to perform your 
part as market gone down all responsibilities 
yours. 

The vendees replied by formal notice, 
dated the 17th April 1923, to the trus¬ 
tees, giving them a further opportunity 
to secure the required signatures to the 
conveyance, and notifying them that if 
these signatures were not obtained with¬ 
in a period of one week fiom the date of 
no f: ce, the vendees would take proceed¬ 
ings for recovery of the earnest-money. 
The trustees replied to this by a post¬ 
card, dated the 21st April 1923, addressed 
to Lala Sham Das, plaintiff, in which 
they informed him that if he attended at 
the house of Lala Duni Chand, vakil, at 
5 p. m. on 24th April with the deeds of 
sale of the premises in question, the 
signatures of the remaining original pro¬ 
prietors of these premises would be 
secured there. In pursuance of this notice, 
the parties with their friends met on the 
appointed day at the office of Mr. Dud 
Chand. It is alleged that Nathu Mai and 
Bishen Das (alias Bulle Shah), two of the 
members of the proprietary family, were 
willing to sign the deed of sale but did 
not do so ; and the meeting proved abor¬ 
tive. No further steps appear to have 
been taken by the trustees to secure the 
necessary signatures, and the next step 
was the institution of the present suit od 
1st May 1923, by Sham Das. 

The questions to be decided are whe¬ 
ther ; (l) the vendees were entitled to 
insist upon at least the male members of 
tho proprietary family joining in the 
conveyance ; (2) the failure of the trus¬ 
tees to procure such signatures entitled 
the vendees to rescind the contract and 
recover the deposit money ; and (3) the 
vendees gave the trustees reasonable time 
to comply with their demand. 

In my judgment, all these questions 
must be answered in tho affirmative. 
When two parties have entered into the 
relation of vendor and purchaser by 
making a binding contract for the sale of 
land as was admittedly the case here- 
the vendor is bound to show a good title 
to the property sold and to comply with 
all necessary and reasonable requisitions 
to ensure such a title. To show a good 
title and to convey the property sold are 

Uahl i v DS P 7 edent t t0 the Purchaser's 
habihty on the contract. I n the case of 

the breach of this duty on the part of the 
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vendor, the purchaser is at liberty where 
the contracting parties can be restored 
j to their former position, either to rescind 
j the contract and to obtain restitutio in 
integrum or to affirm the contract and to 
recover damages for the breach. (Wil¬ 
liam's, Vendor and Purchaser, 3rd Ein., 
Vol. I, p. 35.) If in the present case the 
signatures required by the purchasers 
were necessary for the purpose of giving 
a good title, the failure to secure those 
signatures is a breach of one of the mam 
duties which the vendors had to fulfil. 
The learned trial Judge in the course of 
his judgment has said : 

Tho plaintiff was no doubt entitled to get a 
good marketable title * * * The purchaser, 

while he is not on the one hand at liberty to 
raise doubts which are not considerable or 
rational, cannot be compelled on the other hand 
to take a title which will .expose him to litiga¬ 
tion and hazard. 

With these expressions I am in entire 
agreement, but I do not agree with the 
learned Judge that the plaintiff did get a 
good conveyance in view of the omission 
of the vendors to secure the signatures of 
the adult members of their family to the 
deed of sale. The deed of trust itself 
provides that these signatures shall be 
secured should any purchaser of the pro¬ 
perty auctioned so require. The vendors, 
moreover, expressly undertook to secure 
these signatures. Any person buying 
house property owned by a joint Hindu 
family is always open to the risk of sub¬ 
sequent litigation to defeat his title. It 
is a very common thing for members of 
such a family who were minors at the 
time of the sale to bring a suit often 
at the instigation of one of the adult 
members for the purpose of setting aside 
such a sale. A purchaser is entitled to 
insist that every reasonable step shall bo 
taken to reduce to a minimum the chances 
of such litigation succeeding. Although 
he can never be immune from the risk of 
litigation, he can at least reduce its pros¬ 
pects of success by securing the signatures 
of all the adult members of the joint 
family to tho deed of sale. In order to 
get a good contract of sale, I think, it is 
a reasonable and proper requisition on 
the part of the vendee that not only the 
manager of the family, but also all adult 
members, whoso names can reasonably 
bo secured, should be parties to the con¬ 
veyance. As I have said, not only was 
this safeguard provided for in the deed 
of trust under which tho trustees were 
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authorized to sell the property in dispute, 
but the trustees expressly agreed to this 
condition. 

It remains to be considered whether 
tho purchaser gave the trustees reason¬ 
able time to carry out their obligation in 
this regard. I am satisfied that they did. 
Negotiations on this matter were con¬ 
tinuing from November 1922, until April 
1923. The trustees had every opportu¬ 
nity to make arrangements for securing 
the signatures of tho proprietors, and they 
do not appear to have made any but half¬ 
hearted attempts to do so. They have 
nowhere said that they were not given 
sufficient time. They accepted the final 
notice of the 17th April without demur 
and, indeed, formally undertook to comply 
with it. The suggestion—which the 
learned trial Judge seems to have ac¬ 
cepted—that the purchasers in insisting 
upon the signatures in question were 
merely doing so for the purpose of avoid¬ 
ing the contract of sale, owing to the fact 
that the value of house property had 
fallen, is not warranted on the evidence 
before us. House property is said to 
have bean falling in value since 1921, but 
there is no convincing evidence that there 
was a sudden drop in value shortly after 
the auction had taken place. The plain¬ 
tiff Sham Das was a lessee of a portion 
of the premises sold and had been carry¬ 
ing on his business there for a consider¬ 
able time. He genuinely desired to ac¬ 
quire this property to prevent his busi¬ 
ness being disturbed in the event of those 
premises being acquired by some other 
purchaser. I think the vendeo3 were act¬ 
ing with complete bona fides in their 
endeavour to secure a reasonably sound 
title to the property which they had con¬ 
tracted to buy. The defendants’ failure 
to execute a good conveyance, owing to 
their omission to secure the signatures of 
the adult members of the joint Hindu 
family owning the property, amounted, 
in my judgment, to a breach of one ol 
tho main duties of the contract, and 
entitled the vendees to 

sue under the equitable jurisdiction of the 
Court to enforce rescission und procure tbe 
consequent restitution. (Williams \ ondor and 
Purchaser, 3rd Edn. \ ol. I. p« &>)• 

The learned trial Judge has givon what 
amounts to a compromise decree, for 
which he had no sanction from the par¬ 
ties and which was not within the scope 
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of the suit. He has ordered that the 
trustees shall execute two fresh sale deeds 
in favour of the plaintiff, to be signed by 
all the members of the joint Hindu 
family carrying on business under the 
name and style of Jawala Nath-Kanshi 
Ram. If the trustees fail to produce 
these deeds so signed within one month, 
the learned Judge has declared that the 
plaintiff shall be entitled in equity to a 
refund of the deposit, namely, Rs. 15,800. 
If the deeds, however, are produced in 
Court within the time specified, the 
plaintiff's suit is to be dismissed. I can 
only infer from this decision that the 
learned Judge, in agreement with the 
plaintiff, took the view that the names 
of all the members of the joint family 
were necessary for the purpose of con¬ 
veying a reasonably good title. 

In my judgment, the plaintiff is en¬ 
titled to have the contract of sale res¬ 
cinded and to be restored to his original 
position. The deposit of Rs. 15,800 has 
been in the hands of the defendants, and 
Dr. Narang states that it has been draw¬ 
ing interest at the rate of four per cent. 
I think, therefore, that the plaintiff is 
entitled to a refund of this sum with in¬ 
terest at four per cent, from the date it 
was paid to the defendants until the date 
of its refund. 1 would accordingly accept 
this appeal, decree the rescission of the 
contract of sale and order the defendants 
to refund to the plaintiff the sum of 
Rs 15,800 together with interest at four 
per cent, from the loth August 1922. up 
to the date of realisation, and I would 

also award the plaintiff his costs through¬ 
out. ° 

Addison, J.—I concur. 

N - K - Appeal accepted. 
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Zafar Ali and Dalip Singh, JJ. 
Ganga Ram— Defendant—Petitioner. 


Nikka Singh Plaintiff— Respondent. 

. , Civil R0 vn. Petn. No. 662 of 1926 D 
elded on 18th January 1928, from deor 

tv T Cause Court Judge, Amritsa 
D/- 25th June 1926. 

Mt ‘ S ‘ ^Endorsement regar 

3SC5S? OIdebt must bc b ' J thc 

“ “ ark ^ the debtor hit 
S 20 rlni - h9 e “ dorsente “t. tho clear words 

• 20 requiring the payment and the handwri 


ing to be made by one and the same person are 
not complied with by an endorsement by an¬ 
other person at the instance of the person 
making the payment: 2$ C. L. J. 222, Foil; 

A. I. li. Pat. 47G, Diss. from. [P 157 C 2] 

Mohammad Monir —for Petitioner. 

Gulzari Lai Sahgal — for Respondent. 

Dalip Singh, J.—The question of the 
law to be decided in this revision which 
was referred to a Division Bench by order 
dated the 4th November 1927 is whether 
an endorsement of part payment of the 
principal made at the instance of an 
illiterate debtor is sufficient to extend 
limitation under S. 20, Dim. Act. 

In this case there is no endorsement or 
mark made by the debtor himself under 
the endorsement. As pointed out in the 
referring order the only two rulings 
directly in point are Bali Ram v. Sabha 
Sukh (1), a Division Bench ruling of the 
Calcutta High Court, and Sri Ram v. 
Rasi Mollali (2), a single Bench ruliug of 
the Patna High Court. 

We respectfully agree with the view of 
law as laid down in Bali Ram v. Sabha 
Sukh (lj and we do not agree with all 
respect with the ruling reported as Sri 
Ram v. Kashi Mollali (2). As pointed 
out m Bali Ram v. Sabha Sukh (l) it 
has not been suggested in any case that 
in the absence of a mark the clear words 
of S. 20, Lim. Act, requiring the payment 
and the handwriting to be made by one 
and the same person are complied with 
by an endorsement by another person at 
tho instance of the person making the 
payment. We, therefore, hold that the 
revision must be accepted and the suit 
dismissed as barred by limitation. There 
will be no order as to costs. 

S J - ___ _ Revision accepted. 

(1) < [ > 19 vu ] v 28 QQ n L ' J - a2 *= M I -'oi 51G—2$ 

V. W. W, JOU, 

(2) A. I. R. 1921 Pat. 47G. 
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Shadi Lal, C. J., and Zafar Ali, J. 
Budha Mal— Defendant—Appellant. 

v. i 

Rallia Ram and others — Plaintiffs— 
Respondents. 

First Appeal No. 180 of 1923, Decided 
on 13th May 1927, from decree of Senior 

ber 192jf e ’ Gurda8pur - D/ ‘ 13th Novein- 

Appeal —Forum — Value of appeal is the 
amount found due to plaintiff by Court. 

*!* X0XL * t . ascertained by tho Court to be 
due to the plaintiff, and not the sum at whioh 
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be valu s bis claim tentative?? and approxi- 
ufately, should be regarded as the value of the 
mit tor the purpose of determining the forum 
go the appeal : 58 P. li. 1002 : *10 P. R. l’jO'J ; 

34 Cal. 954 (F. D.) ; and 20 Bom. *265, Foil. ; 40 
Mad. 1 and A. 1. R. 1925 All. 37G, Z)is?. frosti. 

[P 158 C 2] 

IJadri Das, Kidar Nath Chopra and 
Hem Raj— for Appellant. 

Moti Sagar and Me hi Chand Mahajan 
— for Respondents. 

Sir Shadi Lai, C. J.— This appeal 
arises out of a suit for the rendition of 
accounts, and the question of law debated 
before us is whether the appoal is cogniz¬ 
able by the High Court or by the District 
Court. A perusal of the plaint shows 
that the plaintiffs valued their relief ten¬ 
tatively and approximately at its. 1,100 
and asked the Court to grant them a 
decree 

for the amount that may he found due to them 
on rendition of accounts. 

The Subordinate Judge, who exercises 
an unlimited pecuniary jurisdiction, has 
passed a decree for Rs. 11,000 odd in 
favour of the plaintiffs and directed them 
to makeup the deficiency in the Court- 
fee 

Against this decree the defendant has 
preferred the present appeal, and Mr. 
Moti Sagar for the respondents raises the 
preliminary objection that the appeal lies 
to the District Judge, and not to this 
Court. The question for determination 
is whether the forum of appeal is deter¬ 
mined by the amount at which the plain¬ 
tiff values the relief sought by him or by 
the amount found by the trial Court 
to be due to him. There is a diver¬ 
gence of judicial opinion on the sub¬ 
ject, but the view taken by the Punjab 
Chief Court in Mamman Mal v. Abdul 
Aziz (1), and Manna Lai v. Samandu (2), 
and subsequently followed by this Court, 
is to the effect that it is the amount 
found by the Courts to be due to the 
plaintiff, and not the 'value put by him 
on his relief, which must be regarded as 
the value of the suit for the purpose of 
determining the Court to which the ap¬ 
peal lies. The same rule has been laid 
down by a Full Bench of the Calcutta 
High Court in Ijjatulla Bhuvan v. 
Chandra Mohan (3), and by the Bombay 
High Court in Ibrahimji lssajt v. Be- 

(1) [1902] 58 P.R. 1902. 

(2) [1906] 46 P.R. 1906. 

(8) [ 1907 ] 34 Cal. 954=6 O.L.J. 255=11 C.W. 

N. 1132 (F.E.). 


janji Jamsedji (4). The Madras and the 
Allahabad High Courts have, however, 
adopted the view that the amount at 
which the plaintiff values his relief, 
though approximately, determines the 
forum of the suit as well as of the ap¬ 
peal : vide Kannayya Chetti v. Venlcata 
Narasayya (5), and Muhammad Abdul 
Majid v. Ala Bakhsh (6). 

It will be observed that S. 7 (iv) (f) of 
the Court-fees Act allows the plaintiff to 
put his own value upon the relief sought 
by him, but S. 11 of the Act makes it 
clear that, when a higher sum is found 
due to him, he must make good the defi¬ 
ciency in the Court-fee before he can exe¬ 
cute the decree. It is beyond dispute 
that the value fixed by the plaintiff in 
the plaint is only a tentative one, and 
there is no valid reason why this approxi¬ 
mate value should be treated as binding 
upon the parties for the purposes of de¬ 
termining the forum of the suit as well as 
that of appeal. If the contention urged 
on behalf of the respondents be accepted, 
it would lead to some absurd results. 
Suppose the plaintiff values his claim in 
the plaint at Rs 500 and institutes his 
suit in a Court whose jurisdiction is 
limited to suits of which the value does 
not exceed Rs 1,000 Not only would the 
trial Court be competent to pass a decree 
for Rs. 1,00,000, if such sum is found due 
to the plaintiff, but an appeal from that 
decree would lie to a Subordinate Judge 
of the 1st Class, whose decision on 
questions of fact would be final. The 
Courts should avoid, as far as possible, an 
interpretation of law which would lead 
to an absurdity of this character. 


It is unnecessary to examine the vari- 
>us judgments which have been cited at 
he Bar, because, as I have already 
tated, a difference of opinion un- 
loubtedly exists on the subject. Suffice 
t to say thrt after considering the matter 
iarefully I am not prepared to dissent 
rom the rule which has been consistently 
ollowed in this province, that the amount 
.scertained by the Court to be due to ie 
ilaintiff, and not the sum at which he 
ralues his claim tentatively and approxi 
nately, should be regarded as the value 
.f the suit for the purpose of determining 
he forum of the appeal. I accordingly 


SIS 40° 5S: 1=32 M.L.J. 221=5 M L. 
[ W 680=8Ti.C. 439=(19i7) M.W.X. 367. 
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hold that the appeal is cognizable by this 
Court, and that the preliminary objection 
must be overruled. 

Zafar All, J —I agree. 

N.K. Pre-objection overruled. 


A. I. R. 1928 Lahore 159 

Jai Lad, J. 

Uu'Jii Ram Rhaltar — Defendant- 
Petitioner 

v. 

Sarab Narain Shah and another — 
Plaintiff and Defendant—Respondents. 

Civil Petn. No. 353 of 1927, Decided 
on 5th December 1927, for transfer of a 
suit. 

Civil P. C., Ss. 22, 23 and 151 —Petition by 
defendant for transfer oj suit to his place of 
residence for his convenience is not acceptable. 

The principle is well established that it is 
the right of the plaintiff to choose the forum 
for his action, and that in deciding whether the 
plaintiff should be deprived of that right, a very 
strong case must be made out by the defendant, 
and further that in deciding whether a suit 
should or should not be transferred it is not 
merely the convenience of the defendant that 
has to be considered, but the plaintiff’s conveni¬ 
ence also should he borne in mind. 

(F15yC2, P2G0 ClJ 

Badri Dai and G. G Narang —for 
Petitioner. 


Moti Sagar, Shamair Chand and Qabi 
Ghand —for Respondents. 

Order. This is an application undt 
Ss. 22, 23 and 151, Civil P. C., made b 
the defendant Ruchi Ram Khattar fc 
the transfer of the civil suit for the r( 

covery of Rs. 1,08,974-8-3, instituted i 
the Court of the Subordinate Judge c 
Rawalpindi, to the Dera Ismail Kha 
District in the North-Western Proving 
The surt is based on a promissory not 
admittedly executed by the petitions 
m favour of one Sundar Das. Sunda 
Das, it fe alleged, endorsed the promis 
sory note in favour of Sarab Narain Shah 

P i ai “A l£ L'i The P romissor y note wa 
admittedly executed in Dera Ismail Khan 

where the petitioner resides, but it i 

alleged that Sundar Das, who also is < 

defendant in the suit and is a residen 

o Rawalpmdi, endorsed to Sarab Narait 

bhah m Rawalpindi. Sarab Narain'Shal 

himself is a resident of the Jhelum’ Dis 

Cn . He does not carry on any busi 

n6 m. m ^ 0ra I sma H Khan. 

. The application for transfer is made 

on the ground that there was a dispute 


between Ruchi Ram aud Sundar Das 
with regard to certain contracts alleged 
to have been jointly taken by them, 
which was referred to arbitration. The 
award of the arbitrator was that Sundar 
Das should pay Rs. 1,25,000 to Ruchi 
Ram. An application was therefore 
made in the Court of ths District Judge 
at Dera Ismail Khan to tile the award 
and it appears that during the pendency 
of that application Ruchi Ram attempted 
to attach before judgment the amount 
due from him to Sundar Das on the basis 
of the promissory note, but for some 
reason or other he did not succeed to 
attach the amount. It is alleged by the 
petitioner that in order to prevent the 
attachment of the amount due on the pro¬ 
missory note Sundar Das has fictitiously 
endorsed the promissory note to Sarab 
Narain Shah, a relation of his. It is 
alleged that a good portion of the amount 
due on the promissory note has been paid 
by the petitioner and that this will be 
the main defence in the case. It is, 
therefore, contended that it will be very 
inconvenient for the petitionor (the 
defendant) if the suit is tried in Rawal¬ 
pindi as he will have to bring his wit¬ 
nesses all the way from Dera Ismail 
Khan, or it will be necessary to issue 
commission for their examination as the 
Court is not competent to procure their 
attendance in Rawalpindi, a course which, 
it is intended, will be unsatisfactory. It 
will thus be observed that the sole 
ground for the transfer of the suit is the 
convenience of the defendant. 

The petition is strenuously opposed 
both by Sarab Narain Shah and Sundar 
Das. Sarab Narain Shah, as I have 
already stated, has no connexion with 
Dera Ismail Khan and naturally it will 
be very inconvenient to him if he is made 

to go to that district to prosecute h 
case. 


a *u,i 8 e number-of judicial authorities 
were cited by counsel on both sides in 
support of their respective contentions. 
1 do not propose to discuss them in this 
judgment as an examination thereof 
shows that each depended on its parti¬ 
cular facts which influenced the learned 
Judges to transfer or not to transfer the 
cases before them. The principle, how- 

nVhf lS f 7u 11 f sUblished ‘ b *t it is the 
right of the plaintiff to choose the forum 

for hisi notion and that in deciding whe¬ 
ther the plaintiff should be deprived of 
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that right a very strong case must be 
made out by the defendant, and further 
‘that in deciding whether a suit should or 
should not be transferred it is not merely 
the convenience of the defendant that 
has to be considered, but the plaintiff's 
convenience also should be borne in mind. 
Now, in the present case, while it is true 
that it suits the petitioner (the defen¬ 
dant) that the case should bo tried in 
Dera Ismail Khan where he resides and 
carries on business, it is equally clear 
that it will be very inconvenient to the 
plaintiff if ho is ordered to prosecute his 
suit in the Dera Ismail Khan District. 
It also appears from the allegation made 
by the petitioner in the petition for 
transfer that the right of the plaintiff 
to maintain the suit is likely to be ques¬ 
tioned on the alleged ground that the 
transfer was fictitious and malafide. I 
express no opinion whether such a plea 
is open to the defendant or not or whe¬ 
ther there is any substance in that plea, 
but if such a plea is raised it may be 
necessary for the Court to adjudicate on 
the genuineness of the transfer of the 
promissory note to the plaintiff. Evi¬ 
dence on that point will be available 
mostly in Rawalpindi. 

After a careful consideration of all the 
circumstances I am not satisfied that 
this is a fit case in which I should exer¬ 
cise my discretion by transferring the 
case to the Dera Ismail Khan District. 
It is obvious that both parties are anx¬ 
ious to look to their own convenience and 
to disregard the interest of the other 
party. But the plaintiff having the 
primary right to choose the Court for the 
institution of the suit, I see no reason to 
deprivo him of that right in this case. 
The consequence is that this petition is 
dismissed with costs. 

S.j. Petition dismissed. 
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Shadi Lal, C. J., and Agha Haidar, J. 

Bam Saran Das and another —Defend¬ 
ants—Appellants. 

v. 

Bhagivan Singh and others— Plaintiffs 
and Defendants—Respondents. 

First Appeal No. 2334 of 1924, De¬ 
cided on 17th November 1926, from 
decree of 1st Cl. Sub-Judge, Amritsar, 
D/- 30th May 1924. 
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Trans/cr of Property Act, S. 72— Improve- 
inents—Mortgagee in possession making tern- 
porary improvements in the property mort¬ 
gaged without the consent of the mortgagor— 
He is not entitled to compensation for the 
improvements made, 

A mortgagee is not entitled to be recouped 
for any improvements that he mikes upon the 
mortgaged property unless he obtains the con¬ 
sent of the mortgagor beforehand. The impro¬ 
vement for which he can claim to be compen¬ 
sated at the time of the redemption of his mort¬ 
gage must be a lasting and permanent improve¬ 
ment. It must have increased the saleable value 
of the property and it must be a reasonable sum 
the payment of which would not make the 
redemption of the mortgage by the mortgagor 
difficult or impossible: Sheppard v. Jones (1382> 
21 C/i. 469 ; 43 Bom. 69/and 78 P. B. 1919 ; 
Foil.: (1882) 21 Ch. 469 ; 20 Bom. L. It. 895 and 
76 P. U. I9i9, Foil. [P 101 C 2) 

Badri Dass —for Appellants. 

Dev Raj Saxuhney and Bal Kishan — 
for Respondents. 

Judgment.—This appeal arises out 
of a suit brought by the mortgagors for 
possession by redemption of certain pro¬ 
perty which had been mortgaged to de¬ 
fendants 1 and 2, on payment of a 
sum of Rs. 5,503. The mortgagees were 
let into possession and the period men¬ 
tioned in the mortgage‘deed was three 
years. The mortgagees were to realize 
the profits of the mortgaged property 
and to appropriate it in lieu of interest 
after paying the Government revenue. 

The date of the mortgage was the 25th ■ 
August 1911, and the present suit was 
instituted on the 22nd December 1922. 
The main defence of the defendants for 
the purposes of this judgment is to the 
effect that the mortgagees had not been 
put into possession of the mortgaged pro¬ 
perty during the first thrse years of the 
mortgage, although they admit that they 
have received the profits for the first 
two years. They, therefore, claim pro¬ 
fits for one year. They further plead in 
para. 2 of their written pleas thatr 
with consent of the mortgagors they have 
effected repairs to a ghair abad well and had 
got two pipes set up therein at a cost of 
Rs. GOO. 

They claim this sura for having made 
improvements upon the proporty. They 
further plead that they had planted some 
orange trees on the land at an expense of, 
about Rs. 600 or Rs. 700 and they ask 
to be reimbursed for that outlay. They 
also say that they reclaimed certain 
banjar land by spending about Rs. 1,000 
and claim this sum also from the plain¬ 
tiff. There were certain other pleas 


Ram Saran Das v. Bhagwan Singii 


1928 Ram Saran Das v. Bhagwan Singh Lahore 161 


which do not seem to have been pressed 
and which need not be noticed by the 
Court. The trial Court decreed the 
plaintiffs’ suit, but went on to hold that 
they must pay, in addition to Rs. 5,500, 
the mortgage-money, a further sum of 
Rs. 1,550 being the estimated profits for 
the year during which possession was 
withheld from the mortgagees by the 
mortgagors. 

The defendants-mortgagees have come 
up in appeal to this Court challenging 
that part of the decree of the Court below 
which has refused to allow them the 
costs of the alleged improvements and 
the expense incurred by them in plant¬ 
ing orange trees and in reclamation of the 
land. The plaintiffs have filed a cross¬ 
appeal in which they challenge the find¬ 
ing of the Court below as to the sum 
of Rs. 1,550. 

The learned counsel for the defendants- 


mortgagees did not seriously press his 
case as regards the alleged planting of 
orange trees and the reclamation of 
banjar land, but he strenuously argued 
that the mortgagees were entitled to the 
costs incurred in the so-called improve¬ 
ments, effected by them by executing cer¬ 
tain borings in the ghair abad well. It 
is unfortunate that the contesting def¬ 
endants pleader did not clearly define 
his position as regards the alleged im¬ 
provements and has led evidence in a 
somewhat haphazard manner. At first 
he put forward the case of the repairs 
having been effected with the consent of 
the mortgagors but afterwards goes on 
to suggest the general plea of improve¬ 
ment in the same paragraph. 

In the evidence produced by the de¬ 
fendants, they attempt to make out a case 
both of consent and of improvement. The 
trial Court has very properly decided as 
a fact that no consent by the mortgagors 
has been established. On the general 
question of improvement the Court has 
also decided against the contesting de- 

“o, T i 10 fcraD3fer of Property Aot 
14 of 1882; does not apply to the Punjab 

and so we need not consider the provi¬ 
sions of that Aot. We are thrown baok 
upon the general principles of law so far 
as it apphes to the question of improve¬ 
ments effected by a mortgagee while in 
posMssion. According to the old English 
authorities a mortgagee was not entitled 

that ^. 8d f 0r aay im P rov ®ments 
that he might make up6n the mortgaged 
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property unless he obtained the consent 
of the mortgagor beforehand. 


But the tendency of later decisions appears 
to be more favourable to the mortgagee in this 
respect, and it has been-laid down that, prima 
facie, a mortgagee who has expended money in 
improvements is entitled to an inquiry whe¬ 
ther the outlay has increased the value of the 
property and to be allowed such outlay so lar 
as the value is proved to have been increased 
thereby : vide Coote on Mortgages. Vol. 2, 1921 
edn. p. 1225. 

The leading authority on the subject is 
the well-known case of Sheppard v. Jones 

(l). It lays down that the improvement 
for which the mortgagee can claim to be 
compensated at the time of the redemp-| 
tion of his mortgage must be a lasting! 
and permanent improvement. It must 
have increased the saleable value of the 
property and it must be a reasonable sum 
the payment of which would not make 
the redemption of the mortgage by the 
mortgagor difficult or impossible. This 
is nothing but ordinary justice that the 
increase in the price of the property 
should not go into the pocket of the mort¬ 
gagor without his reimbursing the mort¬ 
gagee whose money was instrumental in 
raising the price of the property. The 
law is also very succinctly put by 
Mr. Fisher in his well-known work on 
Mortgages, vide paras. 1782 and 1783 
of Fisher ’9 Law of Mortgage : see also- 
the cases reported as Nijalingappa v. 
Chanabasawa (2) and Rikhi Kesh v 
Jwala Sahai (3). Thus the law is dem¬ 
and well settled. Let us apply the law 
to the proved facts of the case. 






' t UU UllO 

record to show that tho improvement 
was a lasting one or that it materially 
increased the saleable value of the pro¬ 
perty. The alleged improvement, ac¬ 
cording to the mortgagees consisted of 
making some holes in the bottom of a 
ghair abad well. An official was exa¬ 
mined as a witness on behalf of che mort- 

® a ^i 0 nf '7 sfcafc0 d the borings were done 
in 1917 and that the pipes inserted in 
those borings worked for four or five 

iqp? c \ h u 9 ° ifc was brou Sht in 
1922 so that the effeot of the improve¬ 
ment most have been exhausted before 
the time the suit was aotually filed in 
Court. After the removal of the p ipes 

U) C L 8 T ] 604 0h ' 4M = 81 W ’ R ’ S03 ~^47 

(2) [1919] 43 Bom. 69 = 47 I. 0. 751 = Jo 

Bom. L. R. 895. S() 

(3) [1919] 78 P. R. 1919=52 I. 0. 862. 
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or their decay in the ordinary process of 
nature there would only remain a hole 
in the soil at the bottom of the well 
The walls of this hole in course of time 
are bound to bank in after the removal 
or decay of the pipes. We have thus no 
evidence on the record to show that the 
improvement was of a lasting nature and 
such as would increase the value of the 
property and permanently add to its 
utility. This being so and the plea of 
consent being rightly decided by the trial 
Court against the mortgagees, we think 
that the decision of the Court below on 
this point was right and accordingly we 
dismiss the defendants-mortgagees’ ap¬ 
peal with costs. 

Now remains the question of the cross- 
appeal filed by the plaintiffs-mortgagors. 
We are satisfied on the evidence that the 
mortgagees were not given possession by 
the mortgagors during the years 1911, 
1912 and 1913. The defendants-mort- 
.gagees admit that they received the pro¬ 
fits for two years from Nand Singh, one 
of the mortgagors, and we think that the 
mortgagees are entitled to the profits of 
the year 1913-14. We, therefore, affirm 
the decree of the trial Court on this point 
and dismiss the plaintiffs-mortgagors' 
appeal with costs. 

S.j. Appeal dismissed. 


liability as a bailee, in case the goods are lost • 
20 C. IK. N. 685, Rel. on. [P j63 c 2] 

(6) Interpretation of Statutes—Exceptions— 
Evidence Act, S. 105. 

In order to bring a case within the exception, 
strict compliance with its terms is necessary’ 
It is one of the established cannons of interpre¬ 
tation that exceptions are to be taken most 
strongly against the party for whose benefit they 
are introduced. [P 163 C 2] 

Cordon Hoad— for Appellant. 

Shamair Chand —for Respondent. 

Judgment. —The suit, which has given 
rise to this second appeal, was instituted 
by the firm of Messrs. Jot Ram-Chaadar 
Bhan, merchants, Delhi, against the 
E. I. Ry. for recovery of Rs. 630, being 
the amount of compensation for non-deli¬ 
very of 11 complete bags of sugar and 
shortage of two maunds in the remaining 
115 bags which had been consigned to 
the appellant from the Ridderpur Docks 
to Delhi. 

The defendant railway denied liability 
alleging loss by theft committed in a run¬ 
ning train for which it was protected to 
the term of risk-note-B, under which 
the goods had been booked at a reduced 
rate. The plaintiffs denied having ex¬ 
ecuted the risk-note and further urged that 
“ even if there was any risk-note it was 
illegal. ” The Court framed the follow¬ 
ing issues : 

(1) Were the goods in question booked at a 
reduced rate under risk-note ? 

On defendant. 
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Tek Chand, J. 

E. I. By-, Calcutta —Defendant—Ap* 
pellant. 

v. 

Jot Ram-CKandra Bhan— Plaintiff- 
Respondent. 

Second Appeal No. 1434 of 1927, De¬ 
cided on 8th December 1927, from decree 
of Dist. Judge, Delhi, D/- 7th March 1927. 

*(a) Railways Act (9 of 1890), S. 72— Risk-note 
B—Date of forwarding note—Railway receipt 
and risk-note not same—Risk-note cannot give 
Immunity to railway company from liability of 
^oods lost. 

According to risk-note B, as approved by 
the Governor-General in Council the forwarding 
note, the railway -receipt and the risk-note 
must all bo executed on the same date, and so 
where there is no proof that they were executed 
-on tho same date, the risk-note for goods con- 
.signed is not in the approved form and it can- 
mot afford immunity to the railway from its 


(2) Were the goods short-delivered lost on 
account of the wilful negligence of the defen¬ 
dant ? 

On plaintiff. 

(3) Were the goods short-delivered lost in 
transit ? 

On defendant. 

(4) To what compensation are the plaintifli 
entitled ? 

On defendant. 

It found issues 1 and 2 in favour ol 
the defendant and issue 3 in favour of the 
plaintiff and dismissed the suit, leaving 
the parties to bear their own costs. On 
appeal the learned District Judge held 
the execution of the risk _ note by the 
plaintiff proved, but passed a decree in 
favour of the plaintiff for Rs. 528*10 0 
on the ground that the risk-note was in¬ 
operative as it had not been executed on 
the same day on which the forwarding 
note and the railway receipt were ex¬ 
ecuted and also because it had not been 
proved that the consignment was actually 
carried by the railway at reduced rates. 
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The defendant railway has filed a Clause (2) of the same section declare 


iuo uoieuuttuu railway uas uiou a 

second appeal and on its behalf the learned 
Government Advocate has contended that 
the risk-note is not inoperative in any 
way. The railway receipt (Ex. D-X) bears 
•.date 6th October 1922 while the forward¬ 
ing note (Ex. D-3) produced by the de¬ 
fendant is dated 4th October 1922. The 
risk-note. Ex. D-2, is in the usual printed 
form and the relevant portion reads as 
follows : 

Whereas the consignment of . . . ten¬ 
dered by me as per forwarding order No. . . 

•of this date for dispatch by the E. I. Ry. Ad¬ 
ministration or their transport agents or car¬ 
riers to Delhi Shahdrra station and on which 
.1 have received the railway receipt No. . . . 

• of same date is charged at a special reduced 

• rate, etc. . 

It will be-noticed that according to 
•the printed form the risk-note, the for¬ 
warding note and the railway receipt 
-must be executed on one and the same 
'date and in this particular note, it is re* 

• cited that they all bear the 9ame date. 
But, as clearly stated, the forwarding note 

(produced by the railway was not executed 
•on the 6th but bears the date 4th October 
-and the recital in the risk-note, the for¬ 
warding note and the railway receipt all 
‘Pear the same date is incorrect. The 

• question for decision, therefore, resolves 
‘itself to this: whether the risk-note has 
'become inoperative by reason of the fact 
>that no forwarding note of the date on 

which the risk-note was issued is forth* 
•ooming and the recital in the risk-note 
to tho contrary is wrong. The learned 

;. *■ Advocate argnes that this is 

• an immaterial error and does not in any 
way affect the relative rights of the par 

1 j’ 163 ’ Mr. Shamair Chand, on the other 
•hand, contends that the terms of the note 
must be strictly construed and that rigid 
adherence to the printed form is essential 

be °P 0rati ™- Neither party 

Indian aUth ° rity - English or 

Indian, before me and so far as T ar » 

' I havVth 'T 18 ° ?e ° f fir8fc im P r0 s$ion. 


ft 


. acuuiuu declares 

I that an agreement purporting to limit this 
; responsibility shall, in so far as it pur¬ 
ports to effect such iimitation, be void 
: except when it falls within one of the 
two exceptions mentioned therein. The 
first of these exceptions is when a risk- 
no e in one of the forms approved by the 
Governor-General in Council has been 

be seen that the 
legislature after declaring that the lia¬ 
bility of the railway is that of a bailee 

has jeilously guarded any limitation of 
such liability, except when the consignor 
has agreed to cut it down by executing a 
note in the form approved by the Gover¬ 
nor-General m Council. 

It seems to me that in order to bring a 

case within the exception strict compli- 
ance with its terms is necessary and 
before the railway can claim protection 

nnJ -fr 0 ° the execut ‘on of the risk- 
note, it lies on it to prove that the parti¬ 
cular note relied on, is both in form and 
in substance one of those approved by the 

Governor-General in Council. It is one 

of the established canons of interpretation 

' S t ! te . 3 aad documents that exceptions 
are to bo taken most strongly against the 
party for whose benefit theylrefotro 

positnM^—•WoritVteth.pr.. 

1 “ h * b "« 

"atKaS-r 

pretafcion, p. 183. tfulcs of later- 

its liability as a bailee! ^ &gain8t 
According to the risk-note R „ 

=a,s -S-S: 

the 6th and the forSne 01 ^ ° f 
October. There i I? 8 “ ofce of 

were exeouted on the samedafc^ 6 ^ 67 
on the cards which ft “ ate and not 

Whether the aSpat? ieltt bMr ' 
sight or design the • to ovar ' 

particular risk-note U n™“'b this 
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nity to the railway from its liability as 
a bailee. 

Further, it must be noted that the 
plaintiffs had specifically denied that the 
goods had been carried by the railway at 
a reduced rate and the point was put in 
issue, the onus of which had been laid on 
the defendant. But no evidence was pro¬ 
duced to discharge this onus, and, as poin¬ 
ted out by the learned Additional District 
Judge, the railway clerk, Surainder Nath, 
who appeared as a witness did not depose 
to the goods having been carried at re¬ 
duced rates. The matter was within the 
special knowledge of the railway and 
could have been easily proved from their 
books. In these circumstances, the 
learned Additional District Judge was 
fully justified in finding this issue against 
the defendant. The learned Government 
Advocate has argued that on the finding 
that the risk-note had been carried by 
the plaintiff, the burden of proving that 
the goods were not carried at a reduced 
rate (as stated in the body of the note), 
shifted on to the plaintiff and he ought 
to have proved that the goods had not 
been carried at a reduced rate. But the 
defendant did not object to the form 
of the issue or the allocation of onus in 
either of the Courts below and I cannot 
allow the question to be raised for the 
first time in second appeal. 

Mr. Shamair Chaod for the respondent 
sought to challenge the finding of the 
learned District Judge that wilful negli¬ 
gence on the part of the railway had not 
been proved. But this was a clear finding 
of fact with which this Court could not 
interfere and I did not accordingly allow 
him to argue this point. 

Having regard to my findings on the 
main point argued, the plaintiff succeeds 
and his claim was rightly decreed by the 
learned Additional District Judge for 
Rs 528-10-0. The appeal fails and is 
hereby dismissed, but under the circum¬ 
stances I leave the parties to bear their 
own costs in this Court. 

s j Appeal dismissed. 



A. I. R. 1928 Lahore 164 

Jai Lal, J. 

Muhammad Ali— Accused--Petitioner.. 


v 


Emperor —Opposite Party. 

Criminal Revn. Petn. No. 1544 of 
1927, Decided on 16th December 1927. 

Police Act (5 of 1361), S. 29 —Merc negligence 
in duty deo* not amount to “violation of duty." 

Every negligence does not amount to “ viola¬ 
tion of duty,” within S. 29 much less when it ia 
not wilful. [P i65 Cl] 

Muhammad Amin —for Petitioner. 

Judgment. —These are two petitions in¬ 
revision of the order dated 12th August 
1927 of the Sessions Judge of Ambala 
whereby he upheld the conviction of the 
petitioners under S. 29, Police Act, and 
sentenced each to a penalty of two 
months' pay. The petitioners are two 
constables of police in the District of 
Ambala. Muhammad Ali petitioner was 
directed by the Sub-Inspector to arrest 
one Qutbu who had been suspected of 
theft and to produce him before the Sub- 
Inspector. Muhammad Ali arrested the- 
suspect and obtained the assistance of 
Wali Muhammad constable at the thana 
of Bilaspur, and was escorting him to 
the place where he expected to find the 
Sub-Inspector. Hewas.it appears, rid¬ 
ing a mare while the constable Wali 
Mubammad was actually holding the 
handcuffs of Qutbu. There were some- 
other persons with this party who appa¬ 
rently had been deputed to accompany 
these constables by a lambardar at their 
request. In the way the prisoner 
escaped. 


The petitioners were sent up for trial 
id were found by the Magistrate guilty 
having intentionally allowed Qutbu, 
i escape. On appeal the Sessions Judge 
as disbelieved the testimony of the pro- 
icution witnesses aud has acquitted the 
stitioners of the offence of having inten- 
onally allowed the prisoner to escape. 
.e has, however, convicted them of be" 
ig guilty of " violation of duty ” inas- 
iuch as, according to him. they were 
iiilty of negligence in permitting the 
risoner to escape. The following ex 
•act from the judgment of the learned: 
sssions Judge is an indication of what 

icts he was prepared to find: 

In mv view the only important ground of ap- 
)a i is the 5th, that there is no evidence on the 
-cord to prove that the escape of Qutbu was 
ae either to the negligence or intention on 
ie part of the appellants. The chamar wit- 
9 sses gave a story whioh appears to me im- 
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■probable.In my opinionthis evidence 

is dearly false and the chamars have concealed 
the true facts or else did not accompany the 
party at all. Had the appellants intended to 
permit Qutbu to escape it is most improbable 
that they would have asked Gadi lambardar to 
furnish three chamars to accompany them . . . 1 
can only conclude therefore that the appellants 
never intended to allow Qntbu to escape. The 
.question remains whether they permitted him 
to escape negligently. As already stated there 
is no evidence at all of the actual manner of 

• escape, but the chamars have said that Mu¬ 
hammad Ali was riding a horse and Wall 
Muhammad was holding the handcuffs, In 

•default of any explanation by the appellants 
as to the actual manner of escape I think it 
should be held that the escape was due to the 
negligence of the two appellants, for had Mu¬ 
hammad Ali been on the look out lie could have 

• chased, be being on horseback and had Wali 
Muhammad been on the look out he would not 
have lost hold of the handcufls. 

The learned Judge then discusses* the 

• question whether “ negligent sufference 
•of escape M is an offence under S. 29, 

Police Act, and after aswering it in the 

• affirmative on the ground that it fell 
within the expression “violation of duty” 
as used in that section upheld the con¬ 
viction. 


Now I have carefully considered the 
•question of interpretation of the expres¬ 
sion “ violation of duty M as used in 
S. 29, Police Act, and am of opinion that 
it connotes something more than mere 
non-porformence of duty. The word 
violation ” implies something more 
than mere omission to perform *a duty. 
It may under certain circumstances in- 
I elude ‘ illegal omission,” but such omis- 
1 sion must be of some positive duty im¬ 
posed by law and it is the duty of the' 
prosecution affirmatively to prove what 
under the circumstances disclosed a per¬ 
son who is alleged to have been guilty of 
violation of duty should have done and 
that he wilfully failed to do that. In 
this case the learned Sessions Judge has 
•oonvicted the petitioners merely on what 
appears to me to be an assumption that 
it was for them to' establish the circum¬ 
stances under-which Qutbu escaped from 
their custody. 


The circumstances may and prob 
do raise an inference of negligence, 
then I am not prepared to hold t 
every negligence amounts to “ viola 
of duty.” In my opinion violation 
plies a certain amount of violation on 
part of the accused. The facts foun 
j 8 °&s e did not raise any presump 
of the existence of. any consoiousnes 


the part of the petitioners that they were 
breaking any rules that governed them 
in the matter of the escorting of the 
prisoner. Their negligence was not wil¬ 
ful. After' a careful consideration of the 
circumstances of the case I have arrived 
at the conclusion that the facts disclosed 
do not fall within the ambit of S. 29, 
Police Act. Accepting this petition I 
set aside the conviction of the petitioners 
and direct that the penalty if paid be 
refunded to them. 

S J. Petition accepted . 
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Harrison, J. 

Sodagar —Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 1348 of 
1927, Decided on 25th November 1927, 
from order of Dist. Magistrate, Mont¬ 
gomery, D/- 11th August 1927. 

Hindu Law—Aroras—Marriage with mater¬ 
nal aunt by cliadar andazi ceremony ts in- 
valid. 

The marriage by the chadar andazi ceremony 
with his maternal aunt by an Arora, who is 
governed by Hindu law, cannot be a legal 
marriage. [P 165 C 2] 

# J . L. Kapur for R. 0. Soni —for Peti¬ 
tioner. 

Jamna Das —for the Crown 

Judgment. —Sodagar has been con¬ 
victed under S. 498 of enticing and re¬ 
taining Mt. Jawali, who is said to be the 
wife of one Sawan Ram. The question 
raised on revision is that the parties 
being Aroras no valid marriage could 
have taken place by ohadar andazi or 
any other form of ceremony between this 
man Sawan Ram and Jawali. The rela¬ 
tionship is that Sawan Ram is the 
sister’s son of the deceased husband of 
Mt. Jawali. There is the evidence of 
the two witnesses to the effect that such 
a marriage is valid, one a Mahomedan 
and the other a Brahmin, who 9 tated 
in the widest possible terms that Hindus 
can marry their maternal aunts—a pro- 
position which i9 not supported even by 
counsel for the oomplainant. The posi¬ 
tion, therefore, is that-if the parties are 
governed by Hindu law, and the pre¬ 
sumption is that Aroras are so governed, 
the marriage wa9 no marriage. Further 
if it was performed at all, it was per¬ 
formed by the obadar andazi ceremony 
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which, I understand from both sides, is 
not recognized by the strict Hindu law. 
The only possibility, therefore, is that, 
although Aroras as a whole are governed 
by Hindu law, the members of the 
particular family are governed by the 
agricultural custom of the people amongst 
whom they live, a fact which would only 
be established by clear and convincing 
evidence. There is none. The case must, 
therefore, fail as the first essential has 
not been proved, I accept the application 
for revision and acquit the accused. 

S.J. Application accepted. 
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Shadi Lal, C. J., and Bhide, J. 

Bengal North-Western Railway Co .— 
Defendant—Appellant. 

v. 

Firm Dassundhi MahBishambar 
Das Plaintiffs—Respondents. 

First Appeals Nos. 1084 and 2769 of 
1925, Decided on 6th December 1927, 
from decree of Sr. Sub-Judge, Karnal, 
D'- 4th February 1925. 

(а) Railways Act , S. 72 — Risk-note. 

A risk-noto signed by a person other thau 
the one who consigned or delivered the goods 
to the railway is invalid : 20 C. W. N. 685, 
Rel. on. [P 169 C 1) 

(б) Railways Act , S. 72— Risk-note proved 
invalid—Damage proved—Railway must prove 
that it was not due to their negligence. 

lu the absence of a valid risk-note damage 
beingproved.it is for the railway to account 
for it and show that it was not due to any 
negligence on their part. [P 16'J C 1J 

tej Railways Act , 6‘. 72— Risk-note A—Loss 
due to undue delay in transit is not covered. 

Risk-note A confers exemption from liability 
only in respect of the condition ” of the 
goods at the time of the delivery at destination. 
It cannot confer immunity from liability for 
loss due to other causes, e. g., loss due to fall 
in prices resulting from undue delay in transit, 
or loss due to disappearance of goods due to 
theft etc. : A. 1. R. 1924 All. 760 and A. I. R. 
1924 All. 8, Rel. on. [P 169 C 1 2] 

(d) railways Act , S. 56— Refusal of rail¬ 
way servant to note condition of goods at deli¬ 
very— Lonsignee refusing to take delivery— 
Goods sold late—Consignee cannot complain of 
tow price. 

The refusal of railway authorities to re weigh 
goods or note the condition or weight in their 
registers at the time of delivery gives no cause 
of action to a consignee,and if he refuses to take 
delivery, ho cannot complain that the sale of 
goods was unnecessarily delayed and con¬ 
sequently the goods fetched a very low price: 58 
i. C. 200 and A. I. R. 1922 Lah. 448, Ref. 

[P 169 C 2, P 170 C 1] 


The mere fact that the railway claimed dem- 
murrage does not give rise to any implication, 
that the railway consented to act as ware¬ 
house-men: .4. /. R. 1922 All. 514 and A. I. R. 
1926 Lah. 575, Foil. [P 170 C 1] 

lloti Sagar and Nanal Eishore—ior 
Appellant. 

Badri Das , Shamair Chand , QabuV 
Chand and Bishen Narain — for 
Respondents. 

Bhide, J.—Appeals Nos 1084and 2769* 
of 1925 arise out of two suits based on. 
similar facts which were disposed:of to f 
gether by the Senior Sub-Judge of Karnal. 
The appeal in one of the suits lay to this* 
Court, while that in the other lay to the- 
District Judge, Karnal, but the latter ap¬ 
peal was transferred to this Court on the/ 
motion of the appellant. The material 
facts for the purposes of these appeals,, 
which may be taken to be proved beyond, 
any doubt, are as follows : 

Certain consignments of goods consist- 
ing of makki (maize) and khali (oil¬ 
cakes) were booked under risk-notes A 
from Kursela (B, N. \V. lly. to Karnal 
and Panipat (on the E. I. Ry.) by Devi 
Parshad-Ram Sahai, commission agents of 
Kursela, and the railway receipts were* 
endorsed in favour of the plaintiffs Das- 
sunddhi Mal-Bashambar Das of Karnal to* 
whom the goods had been sold. Ac¬ 
cording to the instructions of the con¬ 
signor, the goods were to be sent via. 
Mukame Ghat. The goods were booked- 
between the 31st January 1922 and tho 
4th February 1922 and reached Mukame 
Ghat on 9th February 1922, but were 
detained at the latter place on account 
of a strike amongst guards of the E. I. 
Ry. owing to which the conveyance oL 
goods in the “upward" direction, that is, 
towards Allahabad and Delhi had been 
stopped on the latter railway. The goods 
remained at Mukame Ghat till the 5th 
March 1922. On the latter date they 
were dispatched to Baia Banki for being, 
sent on to Karnal and Panipat by another 
route and reached Bara Banki on lltli 
March 1922. (The judgment of the Senior 
Sub-Judge -shows that the goods reached 1 
Bara Banki on 22nd March 1922 but 
this appears to be a mistake). The goo s 
remained at Bara Banki from the lltli 
to the 22nd March 1922 as the O. R. Ry. 
to which they were to be transhipped* 
there refused to accept the goods lor 
some reason and the higher authori ies 
of that railway had to be approached. 


1928 


B. N. \V. Ry. Co. v. Firm. Dassundhi Hal (Bhide, J ) Lahore 167 


Oa 22nd March the goods were tran¬ 
shipped from the B..N. W. Ry. to the 
0. R.Ry. and reached Karnal and Panipat 
within a short time, that is between the 
27th March and 1st April 1922. On ar¬ 
rival, however, the goods were found to 
be in a damaged condition. The goods 
at Karnal were inspected by the Assis¬ 
tant Medical Officer of the E. I. Ry. and 
his reports Ex. D. K and D. L. show that 
about one-fourth of the goods were in a 
rotten condition and unfit for consump¬ 
tion. Out of the Panipat consignment 
also some 24 bags of makki were found 
to be altogether rotten: vide evidence of 
Bebari Lai, Goods Clerk, P. W. 18. The 
plaintifi asked the railway officials to 
make a note as regards the condition of 
the goods in the railway registers, but 
the railway officials declined to do so. 
Thereupon the plaintiff also refused to 
accept delivery. The goods remained at 
Panipat and Karnal till some time in July 
and August 1922 respectively, when they 
were auctioned after notice to the plain¬ 
tiff. The goods at Karnal fetched only 
Rs. 1,600 while those at Panipat fetched 
Rs. 850. The railway company offered 
to pay the price realized after deducting 
what was chargeable as demurrage, etc 
to the plaintiff, but the plaintiff refused 
to aocept this sum and instituted separate 
suits in respect of the Karnal and Pani¬ 
pat consignments out of which the pres¬ 
ent appeals arise. 

• u le 1 arn ® d Senior Sub-Judge has 
held that there was undue delay in 
transit causing damage and'deteriora- 
tion of the goods, that the E. I. R v 
was not justified^ in refusing to make 
a note in their registers about the con¬ 
dition of the goods at the time of deli- 

f V h7p ha ‘ fc ? 0 risk ' note A « “Qder which 
the Panipat goods wore consigned was 

Karnil/^ fc ^ 9 ° De ‘ a r03pecfc offcho 
Karnal goods also couid not absolve the 

railways inasmuch as the deterioration 

da “ a S 0 this case was due to 

tha d t U ? d th« y m .. transit - 16 was found 
f ,‘ D . th0 ordinary course the goods 
should have readied Karnal and Panipat 

middlfl Ut ( u ayS ’ that is ’ aboafc fc be 

“n d th* b . Feb , ruar y 1922. Calculating 
the basis of the market rates for 

fch akkl , a j nd khaIi Prevailing at that time, 

S s M ff n- WaS aWard6d a decre0 for 

?'° ln re3 P 0ot the Karnal 
Sfty* ,or . Ra - 2,658-9-6 in respect of 
mpat goods. Both the B. and N. W 


Ry. and the E. I. Ry. have been made 
defendants, but the decrees were passed 
against the B. and N. W. Ry. only as ac¬ 
cording to the findings of the learned 
Senior Sub-Judge, the undue delay which 
was responsible for the damage and 
deterioration of the goods occurred on 
that railway only. From this decision 
the B. and N. W. Ry. have appealed in 
both the cases. The main points urged 
on behalf of the appellants were : 

(1) Although there was some delay in 
transit it cannot be considered to be un¬ 
reasonable in the circumstances of the case. 

(2) The goods were in a deteriorating 
condition from the outset and no damage 
was caused by any undue delay or other 
negligence on the part of the appellant 
railway. 

(3) The’plaintiff was not justified in 
refusing to take delivery on the ground 
that the railway officials refused to make 
a note as regards the condition of the 
goods in the -railway registers, and the 
appellants are not responsible for the 
consequences of his refusal. 

(4) The goods were consigned under 
risk note “ A ” which gives complete 
protection to the appellants. 

As regards the first point : it was 
conceded that the railway was bound 
to convey the goods to destina¬ 
tion within a “ reasonable time, ” 
but it was urged that in view of the 
strike on the E. I. Ry. the delay in the 
present case was not unreasonable. It 
will appear from the facts already given 
that the chief delay ocourred at Mukame 
Ghat and Bara Banki. The goods were 
detained at the former place from 9th 
February to 5th March (i. e , 24 days) 
and from 11th to 22nd March (i. e., 11 
days) at the latter place. The delay at 
Bara Banki has been satisfactorily ex¬ 
plained. It was due to the refusal of the 
O. R. Ry. to accept the goods at first, not 
to any negligence on the part of the ap¬ 
pellant railway. The same cannot be 
however, said of the delay of 24 days at 
Mukame Ghat. It is true that the con¬ 
signor had given instructions for the 
goods being oonveyed via Mukame Ghat, 
but this was apparently not considered 
to be an essential part of the contract' 
and the goods were eventually dispatohed 

rJ n fi h \ a u Pellant railwa y b y another 
route which was all along open, without 

reference to the consignors. It seems to 

me that when it was found on the arrival 
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•of the goods at Mukame Ghat that the 
E. I. Ry was not accepting goods for 
conveyance to destination via Mukame 
Ghat the Railway authorities as agents 
of the consignors should have either asked 
for further instructions from them (cf. 
S. 214, Contract Act), or should have 
sent the goods by the alternative route 
which was eventually adopted. I think 
it should have been possible to adopt one 
or the other course easily within the 
course of a week or so at any rate. I 
would, therefore, hold in the circum¬ 
stances, that there was unnecessary 
delay of at least two weeks at Mukame 
Ghat which could not be held to be 
“reasonable.” 

It will be convenient to discuss the 
second and fourth points together. There 
is no evidence worth the name in support 
of the contention that the goods were in 
a deteriorating condition from the outset. 
Our attention has been drawn to the 
evidence of •Babu Gopalji Sahai. Station 
Master (D. W. 4), who has stated in 
cross-examination that the goods had 
begun to deteriorate. This witness, how¬ 
ever, admitted that he had opened only 
two bags. The defendants in their 
written statement did not allege that the 
goods were in a bad condition from the 
outset. The form of the risk-note A 
shows that it is intended to be taken 
when goods are already in bad condition 
or so defectively packed as to be liable to 
damage, leakage, or wastage. The con¬ 
tents of the risk-notes taken in the pre¬ 
sent case show that they were taken 
because the packing was defective. In 
each case the reason given refers to the 
condition of the bags and not to that of 
the contents of the bags. The written 
statements of the defendants also show 
that the risk-notes “A” were taken be¬ 
cause the packing was considered defec¬ 
tive. It must also be remembered that 
Munshi Lai, a servant of the plaintiffs, 
was present at the time the goods were 
booked and it can scarcely be expected 
that he would have accepted any goods in 
a deteriorating condition. 

There is no doubt that part of the 
goods were found to be in a damaged 
condition on arrival at destination. The 
original consignments consisted of 383 
bags of makki and 45 bags of khali for 
Kamal and 207 bags of makki and 13 
bags of khali for Panipat. The reports 
D K and D L of the Assistant Medical 


Officer in respect of the Karnal consign' 
rnent (which have been referred to 
already) show that there were only 340 
bags of maize and khali intact, while 
the contents of the rest were lying in 
heaps in a rotten condition, mixed up 
with torn gunny-bags. The Panipat goods 
were not examined on arrival by the 
Assistant Medical Officer, but the missing 
goods report, Ex. D-9, shows that out of 
the 220 bags only 165 were intact, the 
contents of the rest being loose aDd in a 
rotten condition. The goods wore found 
to be partly damaged, not only at desti¬ 
nation, but also at Bara Banki, where 
they were transhipped from the B. & N. 
W. Ra lway to the 0. R. Railway on 
22nd March 1922. The evidence of the 
railway officials at Bara Banki (D. W. 9, 
D. W. 10 and D. W. 11) shows that the 
contents of about 20 to 40 bags in each 
wagon containing the consignments in 
dispute were found to be loose and in a 
rotten condition at the time of tranship¬ 
ment. 

The learned Sub-Judge has found that 
delay in transit was responsible for the 
damage, and has relied upon the opinion 
of Kidar Nath (D. W. 5). Kidar Nath's 
“opinion” on such a matter can hardly 
be considered relevant. In any case it is 
not supported by any reasons and seems 
to be of little value. If mere delay, i. e., 
lapse of time, was responsible for damage, 
it does not appear why it should affect 
only a portion of the consignments. It 
seems highly probable that the damage 
was due to some other cause, but the 
evidence on the record does not disclose 
it. The learned Senior Sub-Judge seems 
to be inclined to think that damage may 
have been also caused by the goods lying 
on the river bank at Mukame Ghat. ‘But 
there is no evidence to show that the 
goods were taken out for transhipment 
at Mukame Ghat. In fact, the evidence 
on the record is to the contrary. The 
evidence of Kidar Nath (D. W. 5) shows 
that when the B. & N. W. Railway 
wagons reached Bara Banki, the Kurse a 
seals were intact except in the case o 
one wagon. 

The appellant railway ascribes the 
damage to defective packing and seeks 
protection under the risk-note A. It was 
argued on behalf of the plaintiff that as 
a matter of fact the packing was not 
defective and the railway had no autho¬ 
rity to demand risk-note A at all. But 
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this plea was not raised in the lower 
•Court and on the evidence as it stands it 
does not appear justifiable to hold that 
the appellant railway bad exceeded its 
authority in demanding the risk-note A. 
The learned Senior Sub-Judge has found 
that the risk-note A in respect of the 
.Panipat consignment was invalid owing to 
the fact that it was not signed by the con¬ 
signor or their agent. This finding seems to 
be correct. The Panipat risk-note pur¬ 
ports to bear the signature of one Munshi 
Lai, who was a servant of the plaintiff. 
jHe was not the person who consigned or 
delivered the goods to the railway and 
his signature on the risk-note is of no 
avail. The name “ Devi Prasad Chau- 
dhri ” also appears on this note, but Devi 
Prasad has denied having signed it and 
the evidence of the Station Master, 

. Kursela (D. W. 7) shows that it was 
Munshi Lai who wrote the name. Eisk- 
notes, under which a railway claims ex¬ 
emption from liability have to be strictly 
proved cf. Mohabarsha Bankapur v. Secy, 
■of State (l) and the risk-note A, in respect 
of the Panipat consignment, cannot, 
therefore, help the appellant. The vali¬ 
dity of the risk-notes in respect of the 
Karnal consignments is not disputed. 

The Panipat risk-note being invalid, 
the position of the railways in respect of 
that consignment was that of an ordinary 
bailee, and it was incumbent on the rail¬ 
ways to show that they took as much 
care of the goods during transit as a man 
of ordinary prudence would have done. 
In the absence of a valid risk-note 
damage being proved, it was for the 
railways to account for it and show that 
it was not due to any negligence on their 
part. But no such evidence has been 
produced. 

The appellants would, therefore be 
liable for the damage to the Panipat goods 
during transit. 


In respect of the Karnal goods, -ho 
ever, the risk-notes would seem to p: 
tect the railway. The risk-note 3 i 
prima facie evidence of defective packii 
and this evidence has not been rebutti 
In the absence of any other explanatic 
it must, I think, be held that a part 
the goods was damaged during tran 
owing to defective packing aotf su 
loss is covered by the risk-notes. 

The . risk-note A, however, confc 
exemption from liability only in respc 
(1) [1916] 20 G. W. N. 686-32 I. C. 393. ~ 


of the condition ” of the goods at the 
time of the delivery at destination. It 
cannot confer immunity from liability for 
loss due to other causes, e. g., loss due to 
fall in prices resulting from undue delay 
in transit, or loss due to disappearance 
of goods, due to theft etc., cf. B. NrW. 
By. v. Muitna Lai BishamLhar Nath (2) 
and E. I. By. Co. v. Gopi Krishan (3). In 
the present instance it has been found 
that there was an unreasonable delay in 
transit of at least two weeks. The goods rea¬ 
ched destination about the end of March. 
So, if there had been no “ unreasonable ” 
delay, they should have reached there - '' 
about 15th March. If, therefore, there 
was a fall in the price of the goods in 
question between 15th March and 1st 
April the appellant railway would be 
liable for the loss resulting therefrom. 

The net result of the above findings is 
that at the time of arrival of the goods at 
destination the liability of the railway 
was as follows : (a) there being an un¬ 
reasonable delay of two weeks in transit, 
the railway was responsible for loss (if 
any) due to fall in the price of the goods 
during that period. 

(b) In respect of the Panipat goods, 
the railway was liable to compensate 
plaintiff for the goods which were found 
to be damaged. 


(c) In respect of the Karnal goods, the 
railway was not liable for any damage 
and wa9 only bound to deliver the goods 
in the condition in which they arrived. 

The last point for decision is whether 
the plaintiff was justified in refusing to 
take delivery merely because the railway 
officials refused to make a note in their 
registers about the quality and quantity 
of the goods, and what are the con¬ 
sequences of the refusal. It is conceded oh 
behalf of the plaintiff that there is no 
provision in the Indian Railways Aot, or 
the rules framed under that Act, requir¬ 
ing railway officials to make a note as 
regards the condition or weight of goods 
at the time of delivery. The weight of 
authority is in favour of the appellant’s 
contention that the refusal of railway 
authorities to re-weigh goods or note the 
condition or weight in their registers at 
the time of delivery gives no cause of 
action to a consignee. This was taken 
as settled law ” in S.uraj Mal v. B. N 

*• f J*?* A1K 76< >=46 All. 844. 

(3) A. I. R. 1924 All. 8=46 All. 634. 
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Hy. Co. (4), which follows a number of 
pre\ious authorities ; and the same view 
^as taken by the Single Bench of this 
Court in Secy, of State v. Sham Lai 
Deoki Randan (5). It seems unfortunate 
that the plaintiff refused to take delivery 
under a mistaken notion of his rights, hut 
in view of the authorities referred to I 
think it must be held that the railway 
was not responsible for the consequences 
of his refusal to take delivery. 

Owing to plaintiff’s refusal to accept 
delivery at destination, the E I. Ry. 
was entitled to sell the goods after notice 
under S. 56, Indian Railways Act, and 
action was taken accordingly. The Pani- 
pat goods were sold for Rs. 850 on 26th 
July 1922, and the Karnal goods for 
Rs 1,600 on 9th August 1922. The rail¬ 
way claimed Rs. 694-13-0 on account of 
freight, wharfage, etc., in respect of the 
Karnal goods and Rs. 362-5-0 on account 
of similar charges in respect of Panipat 
goods, and offered to pay the balance to 
the plaintiff, but he refused to accept the 
same. 

It was argued on behalf of the plaintiff 
that the sale was unnecessarily delayed, 
with the result that the goods deteriorat¬ 
ed still further and fetched a very low 
price. As regards this it may be pointed 
out that the liability of the railway as 

carriers ” terminated when the plain¬ 
tiff refused to accept delivery. In the 
absence of any agreement to that effect, 
the railway cannot be held liable even as 
warehouse-men, thereafter. The mere 
fact that the railway claimed demurrage 
does not give rise to any implication that 
the railway consented to act as ware¬ 
house-men : Chapman v. G. W. Ry. (6), 
Gangaji Cotton Mills Co. Ltd. v. E. 
I. Ry. Co. (7), and Secy, of State v. 
Harkislian Das Kurumal (8). After the 
plaintiffs’ refusal to accept delivery the 
railway’s liability was merely as holders 
of unclaimed property under S. 56, 
Railways Act, and the provisions of that 
section appears to have been complied 
with. 

It has been found above that the plain¬ 
tiff was entitled to claim damages on ac¬ 
count of fall in price (if any) of the goods 

IT) [1920J 08 I. C. 200. 

(5) A. I. R. 1922 Lah. 448. 

(.0) [18“0] 5 Q. B. D. 278=42 L. T. 252=49 
L. J. Q. B. 420=44 J. P. 363=28 W. R. 
5C6. 

(7) A. I. R. 1922 All. 514=14 All. 763. 

(8) A. I. R. 1926 Lah. 575=7 Lah. 370. 
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between I5th March and 1st April. 
There seems to be no evidence on th» 
record as regards any fall in price- 
of the goods in question during this, 
particular fortnight, but, in any case it 
appears unnecessary to go into this ques¬ 
tion as plaintiff himself refused to accept 
delivery without any legal justification 
and precluded himself from selling the 
goods at the time. 

As a result of the above findings, my 
conclusion is that plaintiff is only entitled' 
to recover the balance of the sale price 
as offered by the E. I Ry. plus the- 
value of the goods out of the Panipat 
consignment which were found to be 
damaged on arrival at destination. (The 
judgment then gave details of the above- 
and concluded.) On the above findings I' 
would accept both the appeals and, set¬ 
ting aside the order of the learned Senior- 
Subordinate Judge, pass decrees in favour 
of the plaintiff as follows : 

(i) Civil Appeal No. 1084 of 1925 {Kar¬ 
nal case). —Decree for Rs. 905-3-0 only. 
Plaintiff to pay costs of appellant' 
throughout. 

(ii) Civil Appeal No. 2769 of 1925 
(Panipat case). —Decree for Rs. 1242-14-6- 
only. Parties to bear their own costs- 
throughout. 

Shadi Lai, C. J. —I concur. 

D.D. Appeals accepted. 
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Mt. Parbati —Defendant—Appellant. 

v. 

Mt. Durga Devi —Plaintiff—Respon¬ 
dent. 

Misc. First Appeal No. 1850 of 1927,. 
Decided on 8th December 1927, from 
order of Senior Sub-Judge, Ludhiana,^ 
D - 20th July 1927. 

(a) Civil P. C., Sch. 2, paras. 17, 20— Ap¬ 
plication to Jilc agreement—Arbitrator deliver¬ 
ing his award ar.d filing it in Court before dis¬ 
posal of the application—Application becomes 
infructuous and Court cannot make second 
reference to arbitrator. 

Id a case where at the time when the appli’ 
cation uader para. 17 to hie the agreement was- 
made, the arbitrator had not entered upon the 
arbitratitfi, but before the application could be 
disposed of, ho had actually delivered his awards 
and filed it in Court, Held : that the application - 

had become infructuous and the Court cannot 

make another reference to the arbitrator as the 
object of having the agreement to refer to arbi- 
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tration filed in Court under para. 17 which is 
to direct the arbitrator to enter upon his 
duties and to deliver his award, is achieved, 
though not through the agency of the Court. 

[P 172 C 1, 2] 

The proper course for the parties to follow in 
suoh a case i9 to take steps under para. 20 to 
have the award made a rule of Court. This 
may be done either by amendment of the provi- 
ous application or by withdrawing it and fil¬ 
ing a fresh application under para. 20. 

[P 172 C 2] 

Arbitration—Private arbitration—Award 
set aside—Another award cannot be ordered 
without fresh agreement freely entered into by 
parties. 

Where in a private arbitration the arbitrator 
has once delivered the award, and that award 
has for some reason or other been set aside, 
the Court cannot direct the arbitrator to make 
another award without a fresh agreement freely 
entered, into by both the parties. (P 173 C 1) 
❖ (c) Arbitration — Arbitrator after award 
becomes functus officio and his authority cannot 
be revived by the award being set aside . 

The proposition of law is firmly established 
$hat an arbitrator becomes functus officio as 
soon as he delivers the award: Mordue v. Pal¬ 
mer (1870) 6 Ch. 22 and Brooke v. Mitchell , (9 

Ex ' 269; 38 AU - 83 and A * I' -R. 

1921 Pat. 161, Foil . It is also beyond question 
that an arbitrator’s authority once exhausted 
is not resuscitated by the award being set aside 
or becoming otherwise void, so as to enable him 

i°ft^ a n a / reshaward; 35p - 1884 : 67P • 

1886 > £«*<■ [P173 C 1] 

Mehr Chand Mahajan for Jagan Nath 
Aggarwal—tor Appellant. 

Fakir Chand for Respondent. 

Judgment-One Nathu Mai died 
sonloss in 1908 leaving him surviving a 
widow, Mt. Puran Devi, and two daugh- 

D n ga L D • Vi Pontiff-respondent 
Bnth^' / u defeQda °t-appellant. 

Both these daughters are married and 

fv,’ wf 1 i asagot a son named Piare 

U M iF Uraa d M on 22nd 

thZTli? 5, a u d dlsputes aros e between 
the daughters about succession to the 

EV' Natha Mal - On nth April 
1925 an agreement was executed by Mt 

Parbat! and Mt. Durga Devi referring 

&r° the soi ° acbi - tio “ •«« 

fli2 Q 3 ° th Apri ! 1925 Mt * Durga Devi 
filed an application under Sch 2 

Mr ra -B 1 \? V i I , P C * iQ CoSt of 

J^dg 0 B Ln k r?h- Ah ’ S6nior Subordinate 
Ludhiana, praying that the afore- 

Tetill* a b0 fiIed ia Courfc > a *fi a 

decide th ? \ t0 fche arbitrator ft* 

Varfl h ^ dlSPUt6 aQd deIiver a “ a 

oiDaHv 8 adjoai ; nm fnts were granted 
mpally owing to the difficulty in * 


the summonses served on the opposite' 
party Mt. Parbati. As she failed to 
appear, the Court on 13th November 
1925, directed ex-parteproceedings to be’ 
taken against her. On that date the 
Court also passed an order directing the 
plaintiff’s mukhtar “ to produce the ar¬ 
bitrator with the faisla salsi (award) on’ 
18tt December 1925.” On that date the 
learned Judge was on leave and the case' 
was adjourned to 25th January 1926. In 
the meantime the arbitrator had started 
proceedings on 13th December 1925, and 
as Mt. Parbati did not appear before him 
he delivered an ex-parte'award on 7th 
January 1926. 

On the date fixed for the hearing of 
the case, i. e., 25th January 1926, the' 
arbitrator appeared in Court and filed 
his award. Time was granted to the 
parties to file objections on or before the 
6th February 1926. On that date Mt. 
Parbati appeared and filed a number of 
objections against the award. The case- 
was next taken up on 12th April 1926, 
on which date Mr. Barkat Ali passed an 
order holding that the proceedings taken 
up to that date had not been quite legal 
inasmuch as no order under para. 17 (3) 
had been passed directing the agreement 
to be filed nor had any order issued to- 
the arbitrator under Cl. 4 of the same 
paragraph. He accordingly directed that 
the case should “ begin de novo accord¬ 
ing to the provisions of para. 17,” and 
called upon Mt. Parbati to show cause' 
why the agreemeut bo not filed. 

It is important to note that this order 
has been interpreted by Mr. Barkat Ali’s 
successor, Mr. Muhammad Hassan, who 
has decided the oase, as one super- 
seding the award dated 7th January 
1926 and both Mr. Mehr Chand for the 
appellant and Mr. Fakir Chand for the- 
respondent are agreed (though on differ* 
ent grounds)‘that this order had the effect 
of setting aside the award. 


, , _ . «- ouo nuuvu 

order had been passed both parties were 
examined at length as to the oircum- 
stances under whioh the agreement dated 
1 th April 1925, to refer the dispute to 
arbitration had been executed and the 
following issue was framed: 

by ML Parbati ft™**" freel y to 

Onus probandi on defendant. 

irmT n 0 ? 8 u wa8 ad i°°rned for evidence to 
18th Ootober 1926, but for one reason or 
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.another no progress was made for a 
whole year until 2nd July 1927, when 
Mr. Muhammad Hassan took it over. On 
that date an application was presented 
by the appellant stating that it was use¬ 
less to make an enquiry into the legality 
of the agreement dated 11th April 1925, 
as the arditrator had already made an 
award on 7th January 1926, and the 
reference to him had exhausted itself. 
The respondent was ordered to give a 
reply to this application and in the 
meantime evidence was recorded. On 20th 
July 1927, the learned Subordinate Judge 
passed an order holding that the defen¬ 
dant-appellant had failed to prove that 
the agreement had not been voluntarily 
•executed by her and ordered that the 
agreement be filed and a reference made to 
the arbitrator directing him to file a fresh 
award on or before 9th August 1927. 

Against this order a miscellaneous ap¬ 
peal under S. 104 (d), Civil P. C. has 
been preferred by Mt. Parbati and it has 
been urged on her behalf that the arbi¬ 
trator having delivered an award on 7th 
January 1926, and actually filed it in 
Court on 25th January had become func¬ 
tus officio and no fresh reference could be 
made to him to deliver another award, 
-even though the award already delivered 
had been superseded by order of the 
Court. 

Mr. Mehr Chand for the appellant and 
Mr. Fakir Chand for the plaintiff-respon¬ 
dent have addressed me at length on this 
point and after giving my best considera¬ 
tion to their respective contentions, I am 
of opinion that this appeal must succeed. 
At the time when the application under 
para. 17 to file the agreement was made 
by the respondent, the arbitrator had not 
entered upon the arbitration, but be¬ 
fore this application could be disposed 
. pf he had actually delivered his award 
on 7th January 1926, and it had been, as 
already stated, filed in Court on 25th 
January 1926. The application had, 
therefore, become infructuous as the 
Court could not make another reference 
to him. The object of having the agree¬ 
ment to refer to arbitration filed in Court 
under para. 17 is to direct the arbitra¬ 
tor to enter upon his duties and deliver 
his award; but where the arbitrator has 
actually delivered the award before the 
application is disposed of, the object that 
the application had in view is achieved, 
though not through the agency of the 


Court and nothing further remains to 
be done on application. All proceed-: 
ings under that paragraph must, there¬ 
fore, necessarily-come to end. The pro¬ 
per course for the parties to follow 
in such a case is to take steps under 
para 20 to have the award made a 
rule of Court. This may be done either 
by amendment of the previous appli¬ 
cation or by withdrawing it and filing a 
fresh application under para. 20. But 
in the present case this procedure was 
not followed. On the other hand the 
Court proceeded to set aside the award 
on 12th April 1926. After this had been 
done, the lower Court had, in my opinion, 
no jurisdiction to proceed with the matter 
any further under para. 17. 

The fact that in this particular case 
the Court, on 13th November 1925, had 
directed the plaintiff's mukhtar to pro-, 
duce the arbitrator with faisla sals 1 
(award) and that the arbitrator did fil® 
the award in Court on 25th January 1926> 
in pursuance of this order is wholly im¬ 
material for the decision of the point 
now before me. In the first place, I am 
not quite sure whether in the vernacular 
order of that date the words “faisla salsi" 
were not written by an oversight for 
"iqrarnama salsi” (agreement to refer). 
But even if this was not the case, and the 
Court really meant to direct the arbi¬ 
trator to file the award on 13th Novem¬ 
ber 1925, this order was one directing 
the arbitrator to enter upon the arbitra¬ 
tion and to proceed to deliver his award 
and must be taken to have been passed 
under para. 17 (4). If this were so, the 
procedure under para. 17 had been com¬ 
plied with and the application granted.i 
In this view of the case also, the refer¬ 
ence to the arbitrator could not be made 
a second time by the Court on 20th July 
1927, and the order under appeal is obvi¬ 
ously wrong. 

Mr. Fakir Chand, while admitting that 
the legal position is as stated above, has 
tried to distinguish the present case on 
the ground that the reason given by Mr. 
Barkat Ali for setting aside the award 
was that the proper procedure under 
para. 17 had not been followed, and that 
it was a necessary consequence of that 
order that the Court should follow the 
proper procedure and make a fresh refei 
ence to the arbitrator. I am not at all 
pressed by this argument and consider it 
to be wholly fallacious. At this stage of 


1928 


Mt. Parbatt v. Mt. Durga Devi (Tek Chand, J.) Lahore 173 


the litigation, I am not concerned with 
the reasons given by Mr. Barkat Ali in 
his order of 12th April for superseding 
the award. His reasons may be right or 
may be wrong, but the fact remains that 
the award was set aside and both parties 
acquiesced in it. Mr. Fakir Chand 
admits that his client could have appealed 
against that order under S 104, Civil 
P. C., but did not do so, and, consequently 
the order became final under S. 105 (2). 
In this view of the matter also, the case 
resolves itself to the same point, viz., 
whether in a private arbitration where 
the arbitrator had once delivered the 
award, and that award had for some rea¬ 
son or other been set aside, can the Court 
direct him to make another award with¬ 
out a fresh agreement freely entered into 
by both the parties. There is no doubt 
whatever that the only possible answer 
to this question is in the negative. The 
proposition of law is finally established 
that an arbitrator becomes functus officio 
as soon as he delivers the award: Mordue 
v. Palmer (l). The reference to him has 
exhausted itself, his authority is at an 
end and he is not at liberty to exercise a 
fresh mind on the case and to deliver 
another award: Brooke v. Mitchell (2). 

Eeference may also be made to Russell 
on Arbitration and Award, 11th edn., 
p. 156 etseq; Banerji on Law of Arbitra¬ 
tion in India, p. 237*38, Har Narain v. 
Bishembhar Nath (3); and SatishChandra 
Bose v. Paliram Aggarwalla (4). It is 
also beyond question that an arbitrator’s 
authority once exhausted is not resusci¬ 
tated by the award being set aside or 
becoming otherwise void, so as to enable 
him to make a fresh award. As pointed 
out by Russell, 

his authority once exercised, though inefieo- 
tually, is gone for ever. 


For the contrary view Mr. Fakir Chan 
has cited 35 P. R. 1884 and Rail 
v. Badhawa (5). The former of thes 
rulings, however, related to an aj 
plication to refer a pending .suit t 
arbitration under S. 508, old Civ 
P. C. It was found that the order passs 
by the Court under S. 512 of the Coc 
was not in accord ance with the appl 

(1) [1870] 6 Ch. 22=40L. J. Ch. 8=19 W 3 
86=23 L. T. 752. 

(2) [1840] 9 L. J. (N. 8.) Ex. 269=6 M. & \ 
478=4 Jur. 656=8 D. P. C. 892. 

8 US? 88 A1L 83=31 L C - 907=18 A - L - 

ZS 161=6 P - Ll 287. 

(5) [1886] 67 P. R. 1886. 


cation and it was held that the reference 
was invalid and consequently the award 
delivered thereon was not a proper award. 
That case is wholly distinguishable from 
the present, as here the reference was not 
made in a pending suit, but the parties had 
agreed out of Court to refer their dispute 
to arbitration. It is hardly necessary to 
emphasize that the two cases stand on an 
entirely diSerent footing. In pending 
suits the authority of the arbitrator is 
derived from the order of the Court mak¬ 
ing the reference and if this order is de¬ 
fective there is no proper reference and 
consequently there can be no legal award 
On the other hand, in a private arbitra¬ 
tion it is the agreement entered into bet¬ 
ween the parties which confers jurisdic¬ 
tion on the arbitrator to deal with the 
dispute. In such a case, if proceedings 
are taken under para. 17 and a reference 
secured under Cl. 4, it is not this refer¬ 
ence which constitutes the arbitrators as 
a private tribunal, but it is merely the 
machinery by which the tribunal already 
constituted by agreement of parties is 
made to function. This ruling is, there¬ 
fore, of no assistance to us in the deci¬ 
sion of the present case. 

In the second case Ralla v. Badhawa (5) 
the reference no doubt had been made under 
S. 523 of the old Civil P. C., correspond* 
ing to the present Sch. 2, para. 17, but 
there the agreement to refer contemplated 
that in the event of there being a differ¬ 
ence of opinion and an umpire being 
appointed, an award should be made 
by a majority of them. On such differ¬ 
ence arising an umpire was appointed, 
but the reference actually made under 
S. 523 did not provide for the umpire 
acting jointly with the arbitrators and 
delivering an award in agreement with 
one or the other of them and the award 
actually given by the umpire differed 
from that given by either arbitrator 
The result was that neither the refer¬ 
ence under S. 523 nor the award that 
followed thereon was in accordance 
with the agreement. The tribunal had 
not been constituted in accordance* 
with the agreement and there was- 
in effect no award at all. The Chief 
Court accordingly held that both the 
reference and the so-called award were 
illegal and remanded the oase to the 
lower Court, for making a proper refer¬ 
ence and having a proper award. It will 
thus be seen that that decision proceeded- 
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on its peculiar facts and is no authority 
for the contention put forward by Mr. 

Fakir Chand. 

I> musfc , therefore, hold that the order 
under appeal, making a fresh reference 
to the arbitrator and calling upon him to 
•deliver a fresh award, is illegal and ultra 
vires and must be set aside. Accordingly 
1 accept the appeal and direct that the 
respondent’s application be dismissed. 

Having regard to all the circumstances 
•of the case, I order that the parties shall 
hear their own costs in both Courts. 

Appeal accepted. 
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Zafar Ali, J. 

Hamir Singh and others —Defendants 


« 

—Appellants. 


v. 


Sundar Singh and others —Plaintiff 
jand Defendants—Respondents. 

Second Appeal No. 1332 of 1927, De¬ 
cided on 17th November 1927, from 
•decree of Dist. Judge, Hoshiapur, D/- 7th 
January 1927. 

Pre-emption—Sale by sonless proprietor — 
Suit by reversioners for declaration that sale is 
inoperative as against their reversionery rights 
—Resale of land to the reversionars by the 
vendees—Son of original vendee bringing a 
suit for pre-emption—Suit for pre-emption 
cannot succeed. 

Two sonless proprietors sold certain lands and 
their collaterals instituted suits against vendor 
and his vendee for a declaration that the sale 
or sales effected by him would be inoperative a6 
against their revorsionary rights ; but suits 
were compromised. The vendees resold the 
lands to the reversioners for certain sums 
somewhat less than they had paid to their 
vendors and the reversioners mortgaged the 
•same to them for the same amounts. After¬ 
wards the son of one of the original vendees 
■brought a suit for pre-emption : 

Held : that the reversioners got the lands 
•not as ordinary purchasers, nor in pursuance 
of a bargain in open market, but as reversioners 
and they could not be deprived of what they 
got as reversioners by a pre-emption suit. 

[P 174 C 2, P 175 Cl] 

N. C. Pandit —for Appellants. 

H. C. Kumar —for Respondents. 

Judgment. —The three second ap¬ 
peals Nos. 1332, 1333 and 1344 of 1927 
arise out of two identical pre-emption 
suits, and the only question involved in 
all of them is whether the sales on which 
■the suits were based gave the plaintiff 
a right of pre-emption ; and if they did, 
what was the consideration for each sale 
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and could it be paid. The plaintiff sue- 
ceeded in both the Courts below. The 
facts that need he stated to determine 
the above questions are as follows : 

Two sonless proprietors named Nikka 
and Narama having sold certain lands 
individually by three separate deeds their 
collaterals. Hamira and others, insti¬ 
tuted the two suits, one against each 
vendor and his vendee or vendees for a 
declaration that the sale or sales effected 
by him would be inoperative as against 
their reversionary rights. After issues 
had been framed, but before evidence, 
these suits were compromised. The 
vendees resold the lands to the rever¬ 
sioners for certain sums somewhat less 
than they had paid to their vendors and 
the reversioners mortgaged the same to 
them for the same amounts. The deeds 
of sale as well as of mortgage were exe¬ 
cuted and registered together, and the 
suits were then withdrawn. 

One of the pre-emptors is a son of one 
of the original vendees and one is a col¬ 
lateral of another. 

Now, there can be no manner of doubt 
that the transactions, as evidenced by the 
registered sale-deed were sales, but at 
the same time it is clear that the sales 
were effected in pursuance of a compro¬ 
mise based on the principle of give-and- 
take. The reversioners gave up their 
olaim as put forward in their plaints and 
the original vendees gave up the lands. 
As the reversioners had not got the pur¬ 
chase money to pay up at once, they left 
the lands in mortgage with the vendees 
for that money. If instead of executing 
sale-deeds the parties had executed a 
deed of compromise embodying the same 
terms, a decree would have followed on 
that compromise and that would not 
have given rise to a claim for pre-emp¬ 
tion. The deeds, however, give effect to 
the terms settled for compromising the 
suits and were executed as a matter of 
fact to create evidence of that com¬ 
promise. 

Even if it were decided that the trans¬ 
actions were sales pure and simple, then 
the question is what was the consider¬ 
ation for each sale. It was not only the 
money which the reversioners contracted 
to pay, but also the abandonment of their 
rights to secure which they had insti¬ 
tuted the suits. It is obvious that the 
vendees one and all would not have 
agreed to re-sell the lands to the rever- 
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sioners if they had not been apprehensive 
'of the results of the litigation. Thus 
the reversioners got the lands not as 
ordinary purchasers, nor in pursuance of 
• a bargain in open market, but as rever- 
'sioners. It follows, therefore, that be¬ 
sides the money that they agreed to pay 
there was the additional consideration 
for the sales that the suits were with¬ 
drawn. This additional consideration 
cannot be valued in money, but the pre- 
emptors must pay the whole of the con- 
•sideration before they can get the lands. 
As they cannot possibly do this, they 
•cannot succeed in their suits. They can¬ 
not deprive the reversioners of what the 
latter have'got as such. For all these 
•reasons I am of opinion that the suits for 
.pre-emption must fail. 

Before concluding the judgment a 
preliminary objection raised by the res¬ 
pondents’ counsel must be noted. This 
-was that the appeal was barred by time 
•because according to the office note it 
was returned to the appellants’ counsel 
-to be re-filed within a week, but it was 
actually re-filed long after the expiration 
•of that week. Along with the memoran¬ 
dum of appeal in eaoh case copy of the 
judgment of the trial Court was attached, 
'but the office wanted that copy of the 
•detailed judgment of the trial Court, 
•which was filed in one case should also 
■be filed in the other case. It was not 
necessary for purposes of the appeal to 
•file that copy, but the appellants’ counsel 
■obtained an additional copy of that 
judgment and it was for that reason that 
the re-filing of the appeal was' delayed. 
The appeal did not become barred by 
time on account of that delay. 

On the merits I accept the appeals and 
reversing the orders of the Courts below 
•dismiss the plaintiff's suits with costs 
throughout. 

N K - Appeals accepted. 
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Harrison, J. 

■B'o.iz Mohammad Complainant—Pet 
tioner. 


v. 


Nabu and another — Accused— 
•pondents. 

Criminal Revn. No. 1235 of 1927. 

Tnl 7th Tr 0 ° t0 , ber 1927 ’ re P° rt8d 

Judge, Karnal, on 16th July 192! 


(a) Criminal P. C., S$. 256 and 257— Accused 
requesting to recall prosecution witnesses for 
further cross-examination after framing of 
charge — Complainant willing to deposit ex • 
pense of wityiesses—Order directing complain¬ 
ant to pay costs to accused is illegal . 


The accused, after the charges were framed, 
requested to recall the prosecution witnesses for 
further cross-examination. The complainant 
stated that the witnesses were won over by tbe 
accused and thus he was unable to produce 
them in Court but he was willing to pay the 
process-fees for , their, production. Thereupon 
the Magistrate ordered him to pay the process- 
fee and costs of witnesses and also a certain 
sum of money to be paid to the accused as costs 

• 

Held: that the order directing the com" 
plainant to pay costs to the accused was quite 
unjustifiable. [P 175 C 2 ; P 176 C 1] 

(6) Criminal P. C., S. 257 —Accused calling 
prosecution witnesses for further cross-exami¬ 
nation It is doubtful whether complainant 
should pay expenses. 


uuuimui wue&ner unaer tne Uoae, it is 
the duty of the complainant to pay the expenses 
of his witnesses over again for further cross- 
examination. [p 1<70 Q j] 

The language of S. 257, Criminal P. C., seems 
to imply that it is the accused who applies for 
re-calling of prosecution witnesses for cross- 
examination and it is he who should pay the 
expsnses and not the complainant. [P 176 C 1 ] 

Facts.—This was a case under S. 323, 
I. P. C. After the prosecutibn evidence 
in the case had been recorded the accused 
were charged under S. 323 on 7th June 
1927. On 8th June they stated that 
they will further cross-examine all the 
prosecution witnesses. The Magistrate 
ordered the complainant to produce his 
witnesses again on 7th June. On that 
date the complainant filed a petitiou that 
his witnesses who were related to the 
accused had been won over by the other 
side and so were not willing to come with 
him and that he will deposit their ex- 
penses and will have summons issued to 
them. On this the Magistrate (Chaudhry 
Ghasi Ram, Magistrate, Seoond Class, 
ThanesarJ adjourned the case to 24th 
June directing the complainant to pay 
process-fee and costs of the witnesses and 
also ordered the complainant to pay 
Us. 20 as costs to the accused It ia 
against this order that complainant has 
applied for revision. 

Ground*. — The complainant had 
given a very plausible reason for the non- 
attendanee of his witnesses. Without 

th? n in 1 * 8 * 1 - Dt0 the truth or fal sehood of 
this allegation the Magistrate should not 

toThc 0 aot r ^. him W RS ' 20 " 
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The complainant is a boy aged 13 or 
14 years only. The Magistrate seems to 
have lost sight of this fact. 

It is doubtful whether under the Cri¬ 
minal Procedure Code it is the duty of 
the complainant to pay the expenses of 
his witnesses over again for further cross* 
lexamination. There seems to be no pro¬ 
vision in the Criminal Procedure Code to 
justify this procedure. 

There is a note to S. 257 in Rama 
Natha Aiyer's Criminal Procedure Code, 
Yol 2, p. 1016, to the effect that there 
is nothing in the Code which enables the 
Magistrate to demand from a complain¬ 
ant the expenses to be incurred by his 
witnesses for cross-examination in a 
warrant case. In Amin Chand v. King- 
Emperor (1) it was laid down that under 
S. 256, Criminal P. C., it is the duty of 
the Magistrate to re-call prosecution 
witnesses for cross-examination if the 
accused so demands after the charge is 
framed. The Sessions Judge who for¬ 
warded that case for revision to the High 
Court was of opinion that it was the 
duty of the Magistrate to re-call such 
witnesses presumably at the public ex¬ 
pense. The language of S 257, Criminal 
P. C., seems to imply that it is the ac¬ 
cused who applies for re-calling of pro¬ 
secution witnesses for cross-examination 
and it is he who should pay the expenses 
and not the complainant. It was not, 
therefore, for the complainant to pay 
expenses or to produce witnesses in this 
case. The Magistrate should have called 
the witnesses either at the expense of the 
Government or at the expense of the ac¬ 
cused. His order, therefore, that com¬ 
plainant should pay Rs. 20 to the other 
side was not quite justified, the more so 
because the complainant in this case was 
willing to deposit the expenses of the 
witnesses. It is recommended, therefore, 
that the order of payment of costs, Rs. 20, 
may be set aside. 

Order —For the reasons given by the 
ilearned Sessions Judge, I set aside the 
order directing the payment of Rs. 20 by 
the complainant to the accused. 

g j Order set aside. 


(1) [19071 12 P. R. 1907 Cr.=45 P. L. R. 1903 
=32 P. W. R. 1907 Cr. 
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Shadi Lal, C. J., and Bhide, J. 

Hindustan Assurance and Mutual Bene - 
lit Society Ltd., Gujranwala — Defen¬ 
dant—Appellant. 

v. 

Khalasa Bank, Gujranwala and an- 
other Plaintiff and Defendant—Respon¬ 
dents. 

First Appeal No. 1924 of 1926, De¬ 
cided on 30th November 1927, from de¬ 
cree of Sr. Sub. Judge, Gujranwala,. 
D - 23th April 1926. 

Contract Act, S. 196 —Ultra vires transaction 
of directors but within powers of the company, 
can become valid if ratified by shareholders of 
company having full knowledge of facts of the 
transaction. 

A transaction, which is ultra vires of the 
directors but within the powers of tho com¬ 
pany. can be rendered valid if it is ratified by 
the company. But a person relying upon a 
ratification by the shareholders must satisfy 
the Court that they had full knowledge of the- 
facts relating to the transaction to be ratified 
or that the means of knowledge were available' 
to them. [P 177 C *2] 

Badri Das and A. N. Chona —for Ap¬ 
pellant. 

Melir Chand Mahajan and Narain 
Singh —for Respondents. 

Shadi Lal, C. J. —On 5th October 
1917, Diwan Mangal Sen executed a bond 
in favour of ithe Khalsa Bank Limited, 
Gujranwala (hereinafter to be described 
as the bank) for fifty thousand rupees) 
which he acknowledged to be due by him to 
the bank on hundis and a floating account 
and promised to pay the money with 
interest by certain instalments. It ap~ 
pears that *he was, at that time, tho 
Managing Director of the Hindustan As¬ 
surance and Mutual Benefit Society 
Limited, Gujranwala, (which will be 
described hereinafter as the Assurance 
Society), and on the aforesaid date he 
executed also a deed on behalf of the 
Assurance Society, by which the society 
stood surety for the payment of the debt- 
owed by him to the bank, and hypothe¬ 
cated certain properties by way of secu¬ 
rity for the performance of the promise. 

The principal debtor paid some of the 
instalments due under the bond, and 
upon his failure to discharge the remain¬ 
ing liability the bank brought the pre¬ 
sent action for the recovery of the 
amount due to it and sought to make the- 
principal debtor as well as his surety 
liable for the payment of the debt, lbe 
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trial Judge has granted a decree against 
both the defendants, and that decree is 
not challenged by Mangal Sen. It is the 
Assurance Society which contests its 
liability as a surety, and the main ques¬ 
tion debated in this appeal is whether 
the Assurance Society is legally bound by 
the contract of suretyship made on its 
behalf by the managing director.' 

It may be stated at the outset that, 
on 23rd September 1917, the directors of 
the Assurance Society had passed a resolu¬ 
tion declaring that 

the Board is willing to stand as surety for 
Diwan XIangal Sen’s personal liability with the 
Khalasa Bank Limited and to give them lien on 
the company's property if need be 

and it was this resolution that was re¬ 
cited in the surety bond by Diwan Man¬ 
gal Sen, as his authority for executing 
the document. Mr. Badri Das for the 
appellant has argued that the resolution 
expressed only the willingness of the 
directors to stand surety for the debts of 
Diwan Mangal Sen but did not convey 
their final consent to the execution of 
the surety bond. There can, however, be 
little doubt that the resolution was in¬ 
tended to give expression, not to a mere 
pious wuh on the part-of the directors, 
but their decision, that the Assurance 
bociety should become surety for thepay- 
ment °f the debt. Nor could the can- 

hlVq?? ° £ ,^ e re9olufcion 20th Octo* 

l- ? 1 ?', d6tract from the obligation 
which had already been accepted under 

he surety bond executed in pursuance of 

that resolution. The question, however 

remains whether the directors bad Iny 

authority to make the Assurance Society 

liable as a surety for the debt of a r>J- 

aeais with the general powers of tho 

directors, nor Art. 114 , which 

the special powers conferred upon “ 

•»d lubiiui.. „ ;i.r ■£“£• ■“>>. debt. 
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t a third person cannot be regarded as au 
s act of the above description and does not 
e come within the ambit of the clause, 
s A transaction, which is ultra vires of, 
- the directors but within the powers of’ 

r the company, can be rendered valid if it 

f is ratified by the company. But a per-; 
3 son relying upon a ratification by the 
shareholders-must satisfy the Court that 
, they had full knowledge of the facts 
f relating to the transaction to bo ratified 
or that the means of knowledge were 
available to them. The learned counsel 
. lor the respondent admits that there is 
i not a particle of evidence to show that 
the matter was ever placed before the 
shareholders, and there can, therefore 
be no ratification by the company. In 
this view of the case, it is unnecessary to 

consider whether the powers, expressed 
n the Memorandum of Association con¬ 
ferred upon the company any authority 
to enter into the contract in question 

I must accordingly hold that the As¬ 
surance Society is not bound by the 
contract of suretyship, and the action 

must faij aS i» WaS f UP0D that contract - 
must fail, in so far as the Assurance 

Soc ety is concerned. But it is urged 

a ? ar £ of the money borrowed by 
Mangal Sen was utilized for the purposes 

, C t 0mpany > and that the latter 
should at any rate, refund the benefit 
derived by it. This contention is i n 
my opinion wholly untenable. In’the 

first place, the action, as stafpr? «i 

Secoad^?^a d S re l u X e obtrf°ao 
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for that amount. Be that as it may, one 
thing is absolutely clear. The plaintiff 
agreed that the debt due by tbe society 
should be discharged and that Mangal 
Sen's liability should be accepted in lieu 
thereof. Consequently entries were duly 
made in the books of the creditor to give 
effect to this transaction, and the Assu* 
ranee Society was no longer under any 
liability which could be enforced in a 
Court of law. 

The result of the above discussion is 
that I allow the appeal preferred by 
the Assurance Society and dismiss the 
plaintiff’s suit against it with costs in 
both the Courts. 

The cross-objections preferred on be¬ 
half of the bank relate to the prayer 
contained in the plaint that interest on 
the decretal amount be awarded from the 
date of the institution of the suit up to 
the date of realization. This prayer was 
evidently overlooked by the trial Judge, 
but there is absolutely no reason for 
disallowing future interest. I accord¬ 
ingly accept the cross’objections and 
direct that Diwan Mangal Sen shall pay 
the decretal amount with interest thereon 
at 6 per cent per annum from the date of 
institution of the suit up to the date of 
realization. 

Bh'ide, J.—I agree. 

S.j. Appeal allowed. 
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Fforde, J. 

Bishan Singh— Accused—Petitioner. 

v. 

Abdul Ghafup —Complainant—Res- 

pondent. 

Criminal Revn. Petn. No. 1532 of 1927, 
Decided on 9th Nov 1927, from order 
of Sess. Judge, Karnal, D -22nd June 1927. 

(а) Criminal P.C. S. iZ9—Revision—Order of 
discharge must he clearly wrong. 

Before an order of discharge or acquittal can 
he set aside, it must be proved that it is cleirly 
wrong. CP C 

(б) Criminal P. C. S. 439— Retrial. 

An order for retrial in a case of discharge 
under Ss. 342, 355 and 503, Penal Code, after a 
lapse of at out two years, amounts to travesty 
of justice. *78 C ?] 

G. C. Narang and Brij Lai—lor Peti¬ 
tioner. 

Ghularn Rasul— for Respondent. 

Judgment, —Sardar Bishan Singh was 
tried by Mr. Manmohan Nath, Magistrate 


1st Class, Karnal, on 25th November 1925, 
for various alleged offences under S. 342, 
355 and 500, I. P C. After hearing the 
evidence the learned Magistrate, in a very 
careful, full and clear judgment, dis¬ 
charged the accused. On 4th February 
1926 the complainant filed a petition for 
revision of this order of discharge. Notice 
of that petition was not served on the 
accused until April 1926. The hearing 
was fixed for 4th December 1926 and the 
learned Sessions Judge who heard the 
revision application did not pronounce 
the judgment till 22nd June 1927. The 
result is that a year and a half after the 
present petitioner had been discharged 
he has been ordered to be retried. 

The first question which I have to de¬ 
cide is whether the learned Sessions 
Judge was correct in holding that the 
Magistrate’s order is perverse as he al¬ 
leges it to be. So far from holding that 
that order is perverse I am satisfied that 
it is entirely warranted by the evidence 
in the case. By no possible lino of rea-| 
soning could it be held that it is clearly 
wrong which is what the law requires to 
be held before an order of discharge or j 
acquittal can be set aside. I need only 
say that I find myself, on hearing the 
whole case in entire agreement with the 
conclusion which was arrived at by the 
learned trial Magistrate and with the 
reasons which he has given in his judg¬ 
ment for arriving at that conclusion. I 
may add that an order in a case of this 
kind for retrial of the accused after such 
a lapse of time amounts to a travesty of 
justice. I accordingly accept this peti¬ 
tion, set aside the order of the learned 
Sessions Judge and affirm the order of 
discharge passed by the learned trial 
Magistrate. I order the further pro 
ceedings now pending to be quashed. 
s j Petition accepted. 
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Harrison and Jai Lal, JJ. 

Municipal Committee, Amritsar — 
Plaintiff—Appellant. 


v. 

Harnam Dass — Defendant — Rcspon- 

d0 Fir 3 t Appeal No. 2444 of 1923, Deci¬ 
ded on 25th May 1927 from decree 
of Sr. Sub-Judge, Amritsar D 23rd 

June 1923. 
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Decree — Selling aside—Mistake of trying 
Court—Decree cannot be set aside. 

A de:ree oace obtained can only be set aside 
on the ground of fraud. It cannot be set aside 
on the ground of mistake where the mistake 
was not the mistake of the plaintiff nor of the 
defend vnt but the mistake of the Munsif who 
tried the suit : 43 Cal. ‘211, Foil. [P 179 C 2] 

Fakir Chand and Sham Das —for Ap¬ 
pellants. 

Badri Das, J.L. Kapur and Kidar Nath 
—for Respondent. 

Harrison, J.— The history of the liti¬ 
gation between the parties is that in the 
year 1919 the plaintiff, who is the mahant 
of a temple in Amritsar, brought a suit 
against the Municipal Committee which 
resulted in his obtaining a decree for 
ejectment and also for rent, that de¬ 
cree being upheld by the appellate Court 
in 1920. The case was tried by a 1st 
•Class Munsif. 

In 192L the Municipal Committee 
instituted the present suit in the Court 
of the Senior Subordinate Judge, for pos¬ 
session of the area which formed the sub- 
jeot-matter of the previous litigation and 
also for a certain additional plot. So far 
as additional portion is concerned a 
decree has been given and no appeal has 
been presented. So far as the original 
portion is concerned the suit has been 
dismissed by the Senior Subordinate 
Judge who, relying on Topanidhi Dhiv 
l^ v - Sreeputhy Sahanee (l), has held 
that the question of title is res judicata 

and, therefore, the plaintiff’s suit cannot 
succeed. 

On appeal it has been contended before 
us on the strength of Shibo Kant v 

S*?*i *“!*!■ ^ otbor authorities 
that the matter is not res judicata inas- 

much as the Munsif was not competent 
h? 9 *T 90 ? k 8U,t 6Ven if ifcs val “a- 

t on be reduced to whatever it was in 

the additi °°al portion 
be deducted. On the other side reliance 
has been placed upon Ml. Sahibzadi Be- 

f am A v , Mooned Umar (3), and it is con¬ 
tended that this lays down precisely the 
same law as the Privy Council rulings 

Bennaf°u\ V ' ^mnittrotor General o/ 
Bengal (4), and liamachand r „ Rao ' 

W [1880] 5 Cal. 832=6 C L R 8 j*l. 
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Ramachandra Rao (5). It is unnecessary 
for us to give any fiinding on this some¬ 
what difficult point as, in our opinion, 
the appeal must fail on the alternative 
contention of the respondent. This is 
that the suit is nothing more nor less 
than a suit to circumvent and set aside 
a decree and that thi- is patent on the 
face of the record and is recited in so 
many words in the plaint. It is well- 
established law that if this is so the suit 
cannot proceed and it is not necessary to 
quote any further authority than Rusod - 
ha ,; Bhukta v. Braja Mohan Bhukta 
(6). A decree once obtained can only be 
set aside on the ground of fraud. No 
such fraud as been pleaded in this case. 
It is only necessary to read the plaint to 
come to a decision for in para. 5 the 
following passage occurs : 

The defendant on the basis of wrong faots ob¬ 
tained a decree for ejectment against the Com¬ 
mittee on 31st July 1919, and he afterwards 
ejected the plaintiff, 

and, in para 6, 

after the passing of tho decree the defendan 
ejected the plaintiff and now, without tho per¬ 
mission of the plaiutiff, (no reason being-shown 
why he should get the permission of the dis- 
possessed-tenant.) 

has unlawfully begun to construct “a 
building on the site in dispute, etc.” 
Counsel contends that this fact of build¬ 
ing altered the position and necessitated 
the case and urges that had it not been 
for the building the Committee might 
possibly have refrained from bringing thiJ 
suit. This is neither here nor there In 
our opinion tbe suit is plainly one to set 
aside a decree on the ground of mistake, 
ihe mistake was not the mistake of 
the plaintiff nor of tbe defendant, but 
the mistake of the Munsif who tried the 
suit and of the Judge who dismissed the 

n P , P A a ,‘ f“ sodh V BJiukta v Braja Mohan 
Bhukta (6), makes it absolutely clear that 
this cannot be done. We, therefore, find, 
without going into the question of res 
judicata that the plaintiffs‘suit regarding 
this portion must fail and has rightly 
been dismissed. We dismiss the appeal 
with costs. 


D.D. 


Appeal dismissed. 
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Agha Haidar, J. 

Gopal Singh —Accused—Petitioners. 

V. 

Emperor— Opposito Party. 

Criminal Misc. Petn. No. 212 of 1927, 
Decided on 18th November 1927, for 
transfer of the caso from Court of Dist. 
Magistrate, Lyallpur. 

Criminal P. C., Ss. 52G and 47G— Prosecu¬ 
tion of witness for perjury at conclusion of his 
evidence—Accused applying for transfer of case 
—Case should be transferred as the action of 
the Magistrate was precipitate and not at pro¬ 
per lime. 

Where in a criminal ; case a certain witness 
was being examined and at the conclusion of 
the evidence of this witness the Magistrate 
ordered his prosecution under S. 193, 1. P. C. 
and at the conclusion of the hearing of the 
case on that date that he did formally order his 
prosecution: 

Held: that the action of the Magistrate, how¬ 
ever well intended it may be, was, to say the 
leastof it, precipitate. The proper time, if he was 
inclined to take action against any witness 
under S. 47G, Criminal P. C., would have been 
at the time of delivering judgment in the main 
case. [P 160 C 1 , 2J 

Muhand Lai Puri —for Petitioner. 

Order—This is an application for tho 
transfer of a case. A lengthy affidavit 
has been filed on behalf of the applicant 
and it contains a lot of verbiage. There 
are number of other allegations too which 
have been met by the learned Magistrate 
who has submitted his explanation. There 
is one matter, however, on which, I am 
afraid, I cannot agree with tho view of 
the learned District Magistrate. A cer¬ 
tain witne-s named Ganesh Das was be¬ 
ing examined, and at the conclusion of the 
evidence of this witness, tho learned Dis¬ 
trict Magistrate ordered his prosecution 
under S. 193, I. P. C. Tho Magistrate 
further ordered that the witness may be 
detained in Court uniil tho end of the 
hearing to show cause wi>y he should not 
he prosecuted. As a matter of fact at 
the conclusion of tho hearing of the case 
on that date he did formally order his 
prosecution, acting apparently under tho 
provisions of S. 476, Criminal P. C. The 
Magistrate in his explanation submits as 
follows: 

The whole attitudo and expression of the 
witness showed so obviously that he was tell¬ 
ing lie that the dignity of a Court of law re¬ 
quired that immediate notice should be taken of 
the matter and I accordingly recorded the note 
referred to. 


The " note ” hero refers to the Magis¬ 
trate's decision ordering action bein° 
taken under S. 193, I. P C. In my 
opinion, this action of tho learned Magis¬ 
trate, however well intended it may be. 
was,'to say the least of it, precipitate; the, 
proper time,'if ho was inclined to take 
action against any witness under S. 47G, 
Criminal P. C., would havo been at the 
time of delivering judgment in the main 
case. My own view is that such a step 
as tho Magistrate took in the present case 
is bound to strike terror into the heart 
of the defence witnesses, and under the 
circumstances they would be most un¬ 
willing to give evidenco This would be 
very prejudicial to the defence in the 
case. In a sense the step 1 taken by the 
learned Magistrate is tantamount to con¬ 
demning the testimony of one witness at 
least as false before the trial of the case 
had concluded. This alone is sufficient to 
justify the transfer applied for: Golam 
Bari Gazi v. Yar Ali Khan (l). 

Having regard to all the circumstances 
of the case, in my opinion it would bo 
better if the case were to bo transferred 
to the neighbouring District of Shoikhu- 
pura. I feel certain, in my mind, that the 
learned Magistrate would have decided 
the case with perfect impartiality and 
according to his own lights, but tho ac¬ 
tion taken by him against this particular 
witness was such as to create a reasonable 
apprehension in the mind of the accused 
person that tho Magistrate had made up 
his mind against him. Tho case may be 
transfencd to the neighbouring District 
of Sheikhupura, but it is distinctly under¬ 
stood that tho evidence, so far as it has 
been recorded in tho caso, would stand 
good and only fresh evidenco would bo 
produced on behalf of tho defence if the 
accused persons so wish. The case has 
been dragged on for a long time, which is 
regrettable, and I trust tho Magistrate, 
boforo whom the case now goes, would see 
to it that there are no adjournments and 
the case is disposed of as soou as possible. 

S J. Case transferred. 


(1) A. I. R. 1925 Cal. 480. 
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Harrison and Tek Chand, JJ. 

Doia Shah — Decree-holder — Peti¬ 
tioner. 


v. 

Bishen Das —Judgment-debtor — Res¬ 
pondent. 

Civil Revn. No. 767 of 1926, Decided 
on 9th December 1927, from order of 
Senior Sub-Judge, Rawalpindi, D/* 24th 
July 1926. 

$ Civil P. C., Ss. 47 and 145 — Sapurdar 
being a surety his liability can be enforced in 
execution proceedings. 

A sipurdar being a person to whom goods at- 
tiehed in execution of a decree are entrusted is 
a surety and his liability can be enforced in 
execution proceedings in virtuo of S. 145 read 
with 47, Civil P. C. [P 183 C I] 

Gobind Das —for Petitioner. 

Gobind Ram Khanna —for Respondent. 

Order of Reference.—In execution 
of a monoy decree sime moveable pro¬ 
perty belonging to the judgment-debtor 
was attaohed, and was banded over by the 
bailiff for custody to the respondent who 
executed what purports to be a bond on 
26th March 1925. In this bond it is re¬ 
cited that the obligor would be respon¬ 
sible to produoe the attached property 
when called upon to do so by the Court 
or any of its officials, that on his failure 
to do so he would be liable to make good 
the amount of the decree and that the 
Court would be entitled to recover the 
same from his person and property. 

It appears that the respondent on being 
called upon by the Court to produce the 
property attached failed to .comply with 
the order and consequently the Court 
proceeded to recover the amount of the 
decree from him in execution proceedings 
An objection was taken by him that he 

possession of the judgment-debtor 

s i45 30 C vn fc p ho p not boiQg a surefcy under 
5n „„’ 1 J C- ’ 00 exe °ufciou proceed¬ 
ings oould be taken against him. The 

thrt O tb SUb0rdla i ateJudgehe,d oa a PP^l 
that the respondent was liable to be pro¬ 
ceeded against in execution proceedings as 
Je was governed by S. 145 Civil P V 

*Q poshes 0 - 5 t S tbe P r °P 0rt y remained 
resSS ,° n ° f tbe iud 8“ent-debtor, the 

sZ d Th fl T n0t J iabIe t0 P rod «° 0 ^e 

n— . e dGoree holder has come up to 


this Court on revision. 

° an80 l for fche respondent has raised 


preliminary objection that the Senior Sub* 
ordinate Judge having held that the 
property attached remained in the shop of the 
judgment-debtor and was not placed in the 
hands of the appellant though he signed the 
security bond, 

this petition cannot be entertained. I do 
not read the finding of the learned Sub¬ 
ordinate Judge to mean that the respon¬ 
dent did not make himself liable for the 
production of the property attached. It 
seems to me that what the learned Judge 
intended to hold, and on the material be¬ 
fore him that was the only finding that 
could reasonably be arrived at, was that 
the respondent on being entrusted with 
the property made himself responsible to 
produce it when called upon to do so by 
the Court or any of its officials, but that 
the property was not physically taken out 
of the judgment-debtor’s shop and given 
in possession of tho respondent and there¬ 
fore that no liability is incurred by him 
as it is not shown that the respondent has 
him9elf done away with the property en¬ 
trusted to him. This view cannot be 
sustained. By oxecuting the bond the 
respondent admitted that the property 
had been entrusted to him and that he 
made himself liable to produce it or to 
compensate- the decree-holder. He is 
liable under the bond whether the judg¬ 
ment-debtor concealed the property or he 
himself misappropriated it. The fact of 
the attachment of the property is also ad¬ 
mitted in the bond. I overrule the ob¬ 
jection of tho oouusol for the respondent 
and hold that the respondent was liable 
under the clear terms of the bond to 
produce the property and on his 
failure to do so to make good the loss of 
the deoree-holder. 

The important question that required 
decision in this case is whether the liabi¬ 
lity of the respondent oould be enforced 
io execution proceedings or whether it 
was necessary to bring a regular suit to 
enforce such liability, On that point 
previous authorities seem to be divergent, 
bo far as this Court is concerned in Dan 
ban Mai v. Kanshi (l) liability under 
similar oircumstanoes was ordered to be 
enforced in execution proceedings. There 
was however, no adjudication on the 
point as no objection was taken to the 
power of the Court to prooeed summarily 
Th ’" was followed in Jfosir Ahmad l. 
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Bakhshi Ram (2), in which it was held 
that such liability could be enforced in 
execution proceedings. ; beyond citing the 
authority of Darbari Mai v. Kanshi (1), 
however, the learned Judge did not dis¬ 
cuss the question. I am inclined to hold 
that the liability of the person to whom 
attac ied property has been entrusted for 
custody under the circumstances disclosed 
in this case can be enforced in execution 
proceedings. The question, however, is 
one of importance, and, in view of the 
divergence of opinion in the other Courts, 
I refer it for decision to a Division Bench. 
The papers need not be printed. An early 
date will be fixed. 

Opinion : 

Harrison, J.—The question referred to 
this Division Bench by Jai Lai, J., is the 
method in which the liability of a sapur- 
dar can be enforced, a sapurdar being a 
person to whom goods attacned in exe¬ 
cution of a decree are entrusted in accord¬ 
ance with the rules framed by this Court. 
The alternative suggestions are that the 
liability should be enforced in execution 
proceedings in virtue of S. 145 read with 
S. 47, Civil P. C , and that a regular suit 
should be instituted in the ordinary way, 
after assignment of the bond by the Court 
to the decree-holder. 

On two occasions Single Judges of this 
Court in Darbari Mai v. Kanshi (L) and 
Nazir Ahmad v Bakhshi Ram (2), have 
followed the procedure of enforcing the 
liability in execution proceedings. In 
Darfari Mai v. Kanshi (1) the question 
was not raided nor considered nor decided. 
In Nazir Ahmad v. Bakhshi Ram (2) it 
was held that, under S. 145, Civil P. C , 
a sapurdar was a surety, but the question 
was not agitated of how he came to fall 
within the definition. In the Madras 
Hign Court there has been some conflict 
of opinion. The two Judges, who first 
dealt with the question, differed as to the 
applicability of S. 145 : Subba Reddi v. 
Veerareddy (3) Subsequently a Division 
Bench accepted the view of Sadasiva Iyer 
J., in Raja of Venkatagiri v. Sura 
Krishna Reddi (4) and held that the sec¬ 
tion did not apply. Finally, a Division 
Bench, while agreeing that the section 
was not applicable, held that, in exercise 

(2) A.I.R. 1925 Lah. 112. 

(3) [1919] 9 M.L.W. 470=52 I.C. 410=(1919) 
M W.N. 219. 

(4) [1920] 12 M.L.NV. 329-39 M.L.J. -472=00 
I.C. 134=(1920) M.W.N. 784. 
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of its inherent powers, the executing 
Court could go into the matter and dis¬ 
pose of it : A. I. R. 1926 Mad. 1005. The 
Judicial Commi sionerof Nagpur iaKhetst 
Das v. Harba (5) and both Judicial Com¬ 
missioners of Peshawar in 1927 P. L. R. 
525 have held that S. 145 does not apply, 
and the latter Court has gone so far as to 
hold that property attached in consequence 
of an application made to the executing 
Court by a min holding a simple money 
decree is not an attachment in execution, 
a view with which we find ourselves 
wholly unable to agree On the other hand 
a single Bench ot the Allahabad High 
Court in Madho Prasad v. Peary Lai (6), 
lias held that a sapurdar is a surety and 
can be proceeded against as such. 

Now, the necessary ingredients to be 
established, before it can be held that the 
relationship of principal and surety ex¬ 
ists, are that there shall be two per¬ 
sons, that the former shall be liable to 
perform certain duties and the latter 
shall undertake, in the event of his fail¬ 
ing to do so, that he will either perform 
them himself or indemnify the promisee 
It is urged that he, the sapurdar should 
be treated as the surety of the bailiff, who 
entrusted him with the goods, but the 
handing over of the goods absolved the 
bailiff from liability under the rules of 
this Court and, therefore, it cannot be 
said that the sapurdar’s duties begin on 
the failure of the bailiff to perform any 
duty. Similarly, it cannot be said that 
he is a surety of the decroe-holder, and 
the only possible position is that he is the 
surety of the judgment-debtor. As show¬ 
ing that this is the true position Shagat 
Govind Das referred us to the form re¬ 
lating to attac’iraent of moveable pro¬ 
perty in execution of decree for money, 
being No. 8, Appendix E, of Sch. I, Civil 
P. C. In that the following words occur : 

These are to command you (i. e. the bailifl) t° 
attach the moveable property of. . . . and un¬ 
less the said judgment-debtor shall pay to you 

the said sum of Rs.together with Rs. • • 

the costs of this attachment, to hold the same 
until further orders from this Court. 

What is contemplated, therefore, is in 
the first place attachment, then payment 
followed by release of the attached pro¬ 
perty, and in the alternative, there hav¬ 
ing been failure to make such payment, 
the retention of the attached proper } 
until the further orde rs of the Court;—i? 

(5) (19I8J H3 N.L.R. 178=47 I.C. 950. 

(G) A.I.R- 1921 All. 220. 





1928 Edulji Dinshaw v. Dhanpat Mal (Tek Chand, J.) Lahore 183 


other words, so long as the property re¬ 
mains in the hands of the bailiff so long 
does the duty of the judgment-debtor per¬ 
sist. He is bound to pay the whole of the 
decree and he is not discharged by the at¬ 
tachment or the retention of the property. 
At this point, the sapurdar comes into 
the picture and takes the place of the 
bailiff at the stage at which the judg¬ 
ment-debtor has failed to make the pay¬ 
ment after attachment, and he carries out 
the duties of the bailiff in retaining the 
property until the further orders of the 
Court. His duties, therefore, are condi¬ 
tional upon the continued failure of the 
judgment debtor to perform his duty and 
satisfy the decree-holder’s debt, and in 
this sense he is, in our opinion, a surety, 
for he cannot be said to function, except 
on the failure of his principal to carry 
out his obligation. There can be no 
doubt that title in the attached property 
does not pass to the sapurdar, but re¬ 
mains with the judgment-debtor who re¬ 
ceives any benefit or sustains any loss 
which may occur during the period of 
attachment. It is clear that the surety 
of the sapurdar is liable under S. 145 
and in our opinion his principal the sa¬ 
purdar himself, is also liable though for 
wholly different reasons. 

We hold Ss. 145 and 47, Civil P. C., are 
both applicable. With this expression of 
opinion we return the case. (In -accord¬ 
ance with the opinion expressed, the 
petition was accepted), j 

** K - Petition accepted. 
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Tek Chand, J. 

Edulji Dinshaw and another— Appli- 

cants. 

v. 

Dhanpat Mal Bhagwan Das— Oppo¬ 
site Party. 

Mis. Appln. No. 535 of 1927. Deci¬ 
ded on 26th October 1927. 

*(a) Civil P. C-, S. 23—Transfer—Oritiina l 
side Judge »s subordinate to High Court. ° 

Bit«n r n PUr ?^ S68 ? f . trans fer of a case the J u <jgo 

sitting °a the ongmal side of the High Court 

‘°/ he High Court: A - * *• 1922 
Poll ' 30G> Dtss - from; A. I. R. 1923 Rang. 22. 
-vox/.. [P1S4C-2] 

Suit filed at ll—Foots that correspondence 


was done at K, that some witnesses would come 
from K and defendant would feci convenient at 
K arc not sufficient grounds for transfer . 

It is well settled fch.it where the law allows 
a person to institute a suit in two different 
Courts, it is the plaintiff who is the arbiter litis. 
It is he who has the right to choose his forum 
and his choice will not be interfered with by 
Courts except where special circumetances arc 
proved to exist: 107 P . 11. 1919; *21 0. C. 217; 
and A. I. R. 1927 Lah. 404, Fall. [P 184 C 2j 

Where, therefore, a suit for specific perform¬ 
ance of a contract to sell immovable property 
situated at M was filed at M and the defendants 
applied to have it transferred to K: 

Held: that a departure from the ordinary 
rule would not be justified merely because the 
correspondence was conducted at A\ or that 
some of the witnesses would come from A", or 
again that it would be much more convenient 
for the defendants to have the case tried at A: 
.1. I. R 1924 Lah. 301 and A . J. R. 19iS Lah . 
333, Die*. [P ie5 C i] 

D. G. Ralli —for Applicants. 

Badri Das —for Opposite Party. 

Judgment—The facts of the case 
which have given rise to this application, 
are giveu io detail in my order dated 
30th September 1927, in Civil Miscella¬ 
neous No. 44L of 1927 and need not bo 
recapitulated. Briefly it may be stated 
that on the 23rd June 1927 Messrs Edwlji 
Dinshaw instituted a suit against Mr. 
Dhanpat Mal Bhagwan Das in the Court 
of the Judicial Commissioner, Siud, at 
Karachi, for a declaration that no valid 
or binding agreement of sale of a factory 
situate at Mian Channu in the Multan 
District had been made between the 
parties, and for an injunction restrain¬ 
ing the defendants from selling the 
said factory on account and at the 
risk of the plaintiffs. On 24th June 
1927 Messrs Dhanpal Mal-Bhagwan Das 
filed a suit in the Court of the Senior 
Sub-Judge at Multan for specific perform¬ 
ance of a contract for the purchase 
of the aforesaid factory which Messrs 
Edulji Dinshaw were alleged to have en¬ 
tered into with them. The defendants in 
this latter case were summoned to appear 
at Multan on 2ud August 1927. On 1st 
August they presented in this Court an 
application under Ss. 22 and 23, Civil 

, f? r fcraQ8f er ” of the case pending 
at Multan to Karachi. When that appli¬ 
cation came up for hearing before me a 
preliminary objection was raised on be¬ 
half of the respondents that the applica¬ 
tion was inoompetent as no notice had 
been given by the petitioners to the res¬ 
pondents before moving this Court as 
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required by S. 22. I upheld that objec¬ 
tion and dismissed the application. 

On 13th October 1927 Messrs. Edulji 
Dinshaw filed the present application also 
under Ss. 22 and 23, Civil P. C., stating 
that they had sent a notice to the defen- 
dants-respondents on 4th August 1927 
giving intimation of their intention to 
move this Court for a transfer under Ss. 22 
and 23, Civil P. C It was pointed out 
that the defect which proved fatal to the 
previous applicition had been removed 
and that this application was now in 
proper form. 

On the case coming up for hearing be¬ 
fore me to-day Mr. Badri Das has raised 
four further preliminary objections. Toe 
first of these is that this application is 
also incompetent as it was filed about 
four months after the institution of the 
suit and had not been instituted “ at the 
earliest opportunity ” as required by 
S. 22. There is, however, no force in 
this objection. It is admitted by both 
the parties that no proceedings beyond 
the filing of a written statement have so 
far been taken in the Multan Court and 
issues have not been settled as yet. The 
notice sent on 4th August 1927 was 
therefore given at the proper time and 
thus application presented at the earliest 
possible “ opportunity ” and the require¬ 
ments of S 22 have been complied with. 
\ } therefore overrule this objection. 

The second objection is that in the 
written statement which the defendants- 
petitioners had filed on 2nd August 
they had pleaded that the Court at 
Multan had ni jurisdiction to try the 
suit, which was within the exclusive 
jurisdiction of the Karachi Court. Mr. 
Badri Das contends that in face of this 
plea the present application under S. 22 
is incompetent as that section is appli¬ 
cable only whore it is admitted that the 
Court in which the suit had been filed 
and the Court to which it is sought to be 
transferred, should both have concurrent 
jurisdiction to try it. It appears from 
the record, however, that on the 18th 
August 1927 the defendants filed a 
written application before the Senior 
Sub-Judge, Multan, withdrawing this ob¬ 
jection and admitting that the Multan 
Court had jurisdiction In view of this 
admission which has been repeated by 
Mr. Haiti in this Court, this preliminary 
objection also fails and is accordingly 
overruled. 


Mr Bidri Das next objects that Ss. 22 
and 23 are inapplicable as the Court of 
the Judicial Commissioner at Karachi 
is not a Court subordinate to a High' 
Court, but tries cases on the original 
side and as the suit, if transferred to 
Karachi, would be triable by that Court 
on the original side, Cl. (3) of S. 23 is 
inapplicable. 

In support of his contention the 
learned counsel has relied on a Single 
Bench judgment of Campbell, J. in 
Pragji Soorji k Co. v. Kalu Mal 
Shori Mai & Co. (1). As at present ad¬ 
vised, I am not prepared to accept the 
view expressed in that ruling as sound 
and would, with respect, prefer to follow 
the contrary opinion taken by the Ran¬ 
goon High Court in Ramanathan Chetty 
v. Ramanathan Chetty (A. I. R. 1923 
Rangoon 22) as correct. I do not, how¬ 
ever, think it necessary to deal with this 
matter at length as I am of opinion that 
this application for “ transfer ” must 
fail on the merits. 

For the same reason, it is not necessary 
to finally decide the last preliminary 
objection raised on behalf of the respon¬ 
dents that the Karachi Court would have 
no jurisdiction to try the present suit, 
for specific performance of a contract to 
sell immovable property situate at 
Multan, as such a suit is according to 
Diwan Lachhman Das v. IF. Ilaslat (2) 
exclusively cognizable by the Multan 
Court. The l^rned counsel on both 
sides have cited a number of authorities 
in which apparently contrary views have 
been held in this point and if the decision 
of this application had turned exclusively 
upon this matter I would have referred it 
to a larger Bench to consider the sound¬ 
ness of the Chief Court decision in Lachh- 
man Das v. Haslat (2). 

On the merits, lengthy arguments have 
been addressed to me by both counsel. 
It is well settled that where the law 
allows a person to institute a suit in two 
different Courts it is the plaintiff who is 
the arbiter litis. It is he who has the 
right to choose his forum and his choice 
will not be interfered with by Courts 
except where special circumstances are 
proved to exist: see Shiv Prasad v. 
Kanhaya Shah Ruchi Shah (3), Askaran 

(1) A. I. R. 1024 Lih. 306. 

(2) [1S91J 30 P. R 1S91- 

(3) [1919] 167 P. R. 1919=54 I. C. 935. 
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Baid v. Bhola Nath (4) and Mt. Ram 
Kaur v. Almar Singh (5). Mr. Ralli re¬ 
lies on the following special circum¬ 
stances justifying transfer in this case: 


cords'will he reurned to tlie lower Court 
with as little delay as possible. 

D.D. Petition, dismissed. 


I (a) that the correspondence relating to 
the alleged contract was conducted at 
Karachi, 

(b) that the evidence which is to be 
produced in the case will be exclusively 
from Karachi, 

(c) that both parties reside at Karachi, 
and 

(d) that the defendants’ suit having 
been first instituted at Karachi, it is in 
the interests of justice to have a decision 
of the disputed points at Karachi. The 
respondents do not, however, admit (b) 
and (c) as correct. In their affidavit 
they deny that the reside at Karachi. 
They state that they do not now carry 
on any business at Karachi and that they 
had given up residence there long before 
the suit was filed. They also controvert 
the allegation that all the evidence will 
be from Karachi. They allege that 
some of the negotiations took place at 
Mian Channu and that several of ohe 
witnesses to be produced reside in the 
Punjab. I must, therefore, reject (b) and 
(c) as unproved. The remaining grounds 
(a) and (d) are in my opinion insufficient 
to justify the transfer. A departure from 
the ordinary rule will not be justified 
merely because the correspondence was 
conducted at Karachi or that some of the 
witness will come from Karachi or again 
that it will be much more convenient 
for the defendants-potitioners to have 
tbe cise tried at Karachi. Moreover 
there is the important fact to be noticed 
that the property which is the subject 
matter of this litigation is situate at 

“ ,at L ?,• ? DU , ia the Multaa District. 

. r for the petitioner has cited two 
single Bench decisions of this Court re- 
ported as-Sam/t Das v. Brijlal-Jaoan- 
nath (6) and Benarsi Das v. Kishori Lai 

u ii U M he facts of fchose cases were 
wholly different and I do not find that 

the exceptional circumstances on which 

the decision rested in each of these cases 

xist here. For the foregoing reasons, I 

dismiss the petition with costs. The re- 

Ti 

<5 
(6 
(7 


[1918] 21 0. C. 217=48 I. C. 105. 

a V S' 1 ? 27 kak- 404=8 Lah. 181. 
A. I. R. 1924 Lah. 304. 

A. I. R. 1923 Lah. 383. 
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Shade Lal, C. J. 

Babu Mal— Complainant —Petitioner. 

v. 

Ghasi and others —Accused —Respdts. 

Criminal Revn. No. 1268 of 1927, De¬ 
cided on 7th October 1927, reported by 
the Dist. Mag.Gurgaon, on 25th July 1927. 

la) Criminal P. C., S. 439— Revision—Wrong 
acquittal—Order of acquittal cannot be inter¬ 
fered with. 

A Court of Revision does not ordinarily in¬ 
terfere with an order of acquittal though it be 
wrong. [P 186 C 1] 

(6) Criminal P . C., S. 233—0 ff cnees of mis¬ 
chief and riot tried together—Trial is bad. 

In a case where the act of mischief is quite a 
separate transaction from that of riot, and the 
same persons are not accused in both the tran¬ 
sactions, the trial is bad for misjoiudor of 
charges. [P 186 C 1] 

Facts.—The accused wero challaned 
by the Sub-Inspector of Police under Ss. 
429, 147 and 325 I. P. C. The facts are 
that a cow owned by the complainant.tre 9 - 
passed into his field of jowar. Accused 1, 
Ghasi, killed her by giving her several 
blows. Not Ram, shepherd, informed the 
complainant of it who, accompanied by 
his brother Lachi Ram and his father 
Tika Ram, repaired to the place of occur¬ 
rence and found the cow dead. Later on 
they wore beaten by the accused very 
mercilessly \fhen they complained to the 
accused about the killing of the cow. 

Grounds.— The questions are whether 
there is sufficient cause to roport the case 
under S. 438, Criminal P. C , or to move 
Government to appeal against the aoquit- 
tal of Ghasi, accused 1, on the charge 
of mischief for killing the cow, and whe¬ 
ther application should be made for en¬ 
hancement of sentence for the beating of 
Babu Mal and Laohhi Ram. The facts 
are clear and fully proved. 

Ghasi, in a fit of rage killed a cow which 
trespassed into his field. The owners. 
Babu Mal and Lachhi Ram, apparently 
set about Ghasi and Tundlla and inflioted 
some slight injuries. Ghasi's party then 
fell upon Babu Mal and Laohhi Ram and 

r rece > ve d five injuries and 

Laohhi Ram eleven (two head injuries and 
one neck injury). The lower Court finds 
that the brutal killing of a oow is not 
misohief beoause it is done by a Hindu 


186 Lahore Banarsi Das v. Emperor (Shadi Lai, C. J.) 


who cannot intend the death of a cow. 
This is most mischievous nonsense. In¬ 
tention is no part of the ingredients of 
mischief and the idea that all Hindus are 
perfect followers of their faith is an ab¬ 
surd contention. As for the subsequent 
assault : the owners of the cow fell upon 
the brutal perpetrator of this gratuitous 
act of cruelty and this the lower Court 
finds only the natural thing for them to 
do. They did not beat the accused much 
and it is obvious that no right of self-de¬ 
fence arose that could justify the subse¬ 
quent trouncing which the five convicted 
persons gave to the owners tof the cow. 
As a matter of fact the two men who were 
beaten by the owners of the cow have 
been acquitted and only their friends have 
been convicted so that the question of 
self-defence does not arise. They came 
up afterwards to avenge the injuries of 
their kinsmen. The lower Court, after 
convicting five persons under S. 147/323 
released them under S. 562, Criminal P. C 

The net result is, therefore, that the 
man who beat a cow to death goes scot- 
free and his friends who gave a sound 
beating to the owners of the cow are 
bound down under S. 562, Criminal P. C. 
This sort of thing will only encourage 
crime and cruelty. 

The file of the case is, therefore, for¬ 
warded to the High Court with the request 
that the order of the lower Court be set 
aside • and a re-trial of the -case bo 
ordered. . 

Order. —The reasons given by the Dis¬ 
trict Magistrate for recommending a re¬ 
trial of the case are not sound and cannot 
be accepted. If an accused has been 
wrongly acquitted the order of acquittal 
can be set aside on an appeal by the Local 
{Government under S. 417, Criminal P. C. 
The Court of revision does not ordinarily 
interfere with an order of acquittal. 

There is, however, a legal defect in the 
trial of the case which has not been 
noticed by the District Magistrate. It 
appears that the offence of mischief was 
quite a separate transaction from that of 
riot, and, as the same persons were not 
accused in both the transactions, the trial 
was bad for misjoinder of charges 

I accordingly quash the proceedings and 
direct that the two offences shall bo tried 
separately. 

S.J. Proceedings guashed. 
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SHADLffcjfL, ICMr, AND AGHA HaI- 

A sk 1 *"’ J ‘ 

Banarsi Das and another — Accused— 
Petitioners. 

v. 

Emperor- Opposite Party. 

Criminal Revn, Petn. No. 1005 of 1927, 
Decided on 16th January 1928, from order 
of Sess. J. Amritsar, D'- 29th April 1927. 

Penal Code, S. i82—Infringement oj trade' 
mark— Aggrieved party has remedy both in 
civil and criminal Courts and not only in 
Civil — Trade-mark. 

It is nowhere laid down by the legislature 
that under no circumstances could a dispute 
relating to the infringement of a trade-mark be 
entertained by a criminal Court and that it 
should always be adjudicated upon by a civil 
Court. The only thing which can be said is 
that the criminal Court may, in view of the 
peculiar circumstances of a particular case, stay 
its own hands and direct the oomplainant to 
establish his right in civil Court ; 32 Cal. 431: 
lief. to. [P 1S7 C 2] 

Kishan Dial —for Petitioners. 

Sardha Bam —for the Crown. 

Shadi Lai, C. J .— This is an applica¬ 
tion for revision preferred by two persons 
Banarsi Das and Prabhu Dial, propiietors 
of the firm Banarsi Prabhu Dial, Sutwala, 
who have been found guilty of having 
committed the offence of using a false 
trade mark, and have each been sentenced 
under S. 482,1. P. C., to pay a fine of Rs. 
100. The complainant, Hans Raj, is a 
manufacturer and seller of cotton thread 
halls and has, since 1917, been using the 
mark DL as his trade-mark. The Court 
below found that he had by user’acquired 
the exclusive right of using that mark for 
the purpose of denoting his goods. It 
appears that the mark has also been duly 
registered as his trade-mark, though regis¬ 
tration is not necessary in order to com¬ 
plete his title to the trade-mark. 

The accused lately began to manufac¬ 
ture cotton thread balls, and have been 
attaching the mark DL to their goods. 
Now the trial Magistrate, as well as the 
Sessions Judge, holds that the mark and 
the "get up” of the label used by the ac¬ 
cused resemble very closely those used by 
the complainant to denote his goods, and 
that they are calculated to deceive the 
purchasers of the goods, upon which they 
are placed, into a belief that the goods he 
is buying are the goods of the owner of 
the first trade-mark. 

We have listened to the arguments ad¬ 
vanced by learned counsel on both sides 
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and hive imchedj^^c^ionthat the 
mark and the label placetTbyTWaiMsed 
upon their goods have induc¬ 

ing the ordinary purchaser to buy their 
goods-in the belief-that they are the goods 
ol the complainant. The learned counsel 
{or the accused contends that a letter or a 
combination of letters cannot constitute a 
trade mark, but there is no warrant for 
this broad proposition. There are 
no doubt English cases in which 
the Courts have refused to interfere 
with the discretion of the Registrar, 
who declined to register marks consisting 
of letters, on the ground that the regis¬ 
tration of such marks would interfere 
with the right of existing or future firms 
having those letters as their initials to 
attach the initials of their firm names to 
goods. No such mischief can be ap¬ 
prehended in the present case. The trade¬ 
mark of the complainant has been used to 
denote his goods and it is obvious that the 
letters DL are not the initials of the firm 
of the accused. There can belittle doubt 
that these letters have been placed by the 
accused upon their goods simply because 
they bore a close resemblance to the com¬ 
plainant’s trade-mark. 

Mr. Kishan Dial for the acoused also 
urges that the dispute between the par¬ 
ties can be appropriately decided by civil 
Courts, and that the complainant-should 
be allowed to have recourse to criminal 
Courts. In support of his contention the 
learned counsel place his reliance upon 
the judgment of the Calcutta High Court 
in Dowlat Ram v. Emperor (I), where 
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bring an action for an injunction and 
damages. It is nowhere laid down by the 
legislature that an aggrieved person 
should seek his remedy in a civil Court 
and not in a criminal Court. The only 
thing which can bo said is that the cri 
minal Court may, in view of the peculiar 
circumstances of a particular case, stay 
its own hand and direct the complainant 
to establish his right in a civil.Court. It 
is neither possible nor desirable to give 
a list of the circumstances which might 1 
justify this course or ‘to crystallize the 
discretion of the Court into a hard and 
fast rule. The existence of a bona fido 
dispute as to the right to use a trade 
mark may, as held in Dowlat Ram case (1) 
constitute a sufficient reason for a cri¬ 
minal Court declining to deal with it as a 
criminal matter. Or, if there has been 
undue delay in commencing criminal pro¬ 
ceedings, the Court may direct the aggri¬ 
eved party to establish his right in a civil 
Court. There may be other oases in 
which the dispute may be regarded to be 
a fit one for trial by a civil Court. It 
would be, however,‘absurd to suggest that 
under no circumstances could a dispute 
relating to the infringement of a trade¬ 
mark be entertained by a criminal Court 
and that it should always be adjudicated 
upon by a civil Court. This contention, 
if accepted, would render the law enacted 
by the Indian Penal Code nugatory. 

The oase before us is a simple one, and 
no circumstance has been shown which 
would warrant our interference with tho 
richt of the comnlainant to invoke the 


■ Maclean, C. J , made the following obser¬ 
vations : 

It seems to me that when a oase of this class 
is brpught into a criminal Court, if the Magis¬ 
trate is of opinion that there is bona fide dis¬ 
pute as to whether the complainant has any 
trade-mark at all or wbother the accused is or is 
not eniitled to use the mark he is using, I say if 
the Magistrates satisfied that there is this bona 
fide dispute ho should not deal with the matter 
as a oriminal matter, but leave to the complain¬ 
ant to maintain, if he oan, in a Civil Court the 
right which he claim. If after the decision of 
the oivil Court it be found that he has a trade¬ 
mark and that the aooused is fraudulently coun¬ 
terfeiting that trade-mark the case could be 
then properly brought into a criminal Court 
under the section to whioh I have referred. 

Now, there can be no doubt that a per¬ 
son aggrieved by the infringement of his 
trade-mark has two remedies.open to him: 
(I) he can institute criminal proceedings 
under the Indian Penal Code’or (2); he can 

W [1905] 8 2 Cal. 431. 


aid of the criminal Courts. Indeed, the 
Courts below have not only entertained 
the complaint but pronounced their vei- 
diot in favour of tho complainant, and I 
am unable to disoover any valid reason to 
justify nterference by a Court of revision. 

I accordingly dismiss the application. 

S.J. Application dismissed. 
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Dalip Singh, J. 

Khem Chand and another— Acoused— 
Petitioners. 

• v. 

Emperor— Opposite Party. 

Criminal Revn. No. 114 of 1927, De¬ 
cided on 14th March 1927. 

(a) Criminal P. C„ S. 133 —Obstructions bp 
several persons—Magistrate's order not specify¬ 
ing obstructions raised by each person, nor 
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staling that obstructions were raised jointly by 
ah—Order is bad. 


When, in proceedings under S. 133 instituted 
against a number ofpersons.it is alleged that 
various unlawful obstruction^have been caused 
upon a public way, but it is not alleged that all 
tne persons had jointly raised those obstruc¬ 
tions, it is essential that the order should st ito 
accurately, with regard to each person, the 
specific obstructions made bv him which he is 
required to remove : 44 Cal.'61, Foll.[ P 168 C 2] 

(6) Criminal P. C., S. 13S —Jury of two 
nominees of the parties and the foreman 
appointed by Magistrate is not legally consti¬ 
tuted. 

hen the Magistrate appoints only the nomi¬ 
nees of the two parties, with a foremin appoin¬ 
ted by himself, the jury is not constituted 
legally and is incapable of making a legally 
binding award : 23 Cal. 409, Foil. [P 188 C 2] 

Facts. An application was made by 
some persons under S. 133, Criminal 
P. C., for removal of certain obstructions 
by certain persons. An initial order 
was recorded in the case by the Magis¬ 
trate and the jury was appointed, but 
their verdict was not acceptable to either 
party. Later on the Magistrate passed 
an order that the case be sent back to 
the jurors for recording the evidence of 
tho parties which they had not done be¬ 
fore and filing a fresh award But, on the 
next day ho recorded a statement of the 
foreman of the jury that all the obstruc¬ 
tions in the shamilat land should be 
cromoved and then passed an order. It is 
against this order of tho Magistrate that 
•the present application for revision has 
keen filed. 

Grounds. The initial order of the 
Magistrate does not specify what are the 
•obstructions raised by each one of the 
accused. I am very doubtful if a single 
proceeding could have been taken agsinst 
all the 16 persons because the obstruc¬ 
tion raised by each was his own affair 
and tho others had nothing to do with it. 
So I think that each person should have 
keen separately proceeded against. But 
< 2 ven if tho single proceeding against all 
tho 16 porsons ho held valid, the initial 
order of tho Magistrate should have 
•specified what was tho nature and the 
extent of the obstruction raised by each 
person. In Raimohan Earmokar v. 
Emperor (L) it was hold that an order 
issued under S. 133, should not be vague 
and indefinite but must ho such that tho 
porsons to whom it is directed may be 
able to learn from its terms what it is 

^TniOl7T 44 C al . 61=35 1. C. 969=20 C. W- 

N. 1171. 
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tnat they are to do-for the purpose of 
complying with it and that when in pro¬ 
ceedings under S. 133 instituted against a 
number of persons it is alleged that vari-i 
ous unlawful obstructions have been 
caused upon a public way, it is essential 
that tho order should stato accurately 
with regard to each person the specific 
obstructions made by him which he is f 
required to removo unless it is alleged 
that all tho persons are jointly responsi¬ 
ble for all the obstructions mentioned. 

That tho jury was not legally con¬ 
stituted, firstly : because there was no 
application by the accused, as required 
by Ss 133 and 138 for tho appointment 
of jury ; secondly, tho Magistrate’s order 
of 29th May shows that he appointed 
two of tho nominees of tho one party and 
two of the other and foreman himself. 
S. 138 lays down that the foreman 
and half of the remaining members shall 
ho nominated by tho Magistrate and 
Upendra Nath v. Krilish Chandra (2) 
shows that when the Magistrate appoints 
only the nominees of tho two parties, 
with a foreman appointed by himself, 
the jury is not constituted legally and is 
incapable of making a legally binding 
award. 

It is recommended, therefore, that the 
order of the Magistrate may bo set aside. 

Order .—Proceedings undor S. 133, 
Criminal P. C., have been for 
warded by tho learned Sessions Judge 
of Karnal for revision to this Court 
on the ground that the order of the 
Magistrate does not specify what 
are the obstructions raised by each 
of tho accused. I do not find on the 
record any allegation that all the per¬ 
sons had jointly raised these obstructions 
or that they had raised them in con¬ 
spiracy with each other. I, therefore, 
consider that the order was bad in form. 

I also hold as pointed out by the learned 
Sessions Judge that the jury was not 
legally constituted in that tho Magistrate 
seems to have appointed the entire Jury 
himself instead of appointing tho 
foreman and half the jury and leaving 
the other half to be nominated by the 
parties. I, therefore, accept the revision 
and set aside tho order of the learned 
Magistrate. 

s.j. Revision accepted. 


(2) [IbOJj 23.Cal. 199. 
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Tek Chaxd, J. 

Mangal Singh — Petitioner. 

v. 

The Crown — Opposite Party. 

Criminal Revn. Petn. No. 371 of 1927, 
Decided on 20th May 1927, against order 
of Sess.Judge, Lahore, Dr 10th Septem¬ 
ber 1926. 

# (a) Criminal P. C. t S. 123 (2)—Case sub¬ 
mitted lo Sessions Judge—Order of imprison¬ 
ment in default is to be passed by the Sessions 
Judge. 

Under S. 118 the Magistrate is empowered to 
make an order requiring the accused to execute 
a bond with or without sureties to maintaiu 
good behaviour for such period as ho thinks fit 
to fix. If the period for which security is de¬ 
manded exceeds oue year, then the Magistrate 
is required by S. 123 (2) to submit the record to 
the Sessions Judge, and it is for the Sessions 
Judge after examining the record to pass such 
orders as he thinks fit. In such cases the order 
fixing the term of imprisonment which the 
accused is to undergo oil default of furnishing 
security is ba fixed by the Sessions Judge and 
not by tho trial Magistrate: 29 P. ft. 1910 
(Cr.); (1899) A.W.N. 151 and (1903) A W.N. 28; 
RcL on. [p loo q j 2 J 

(b) Criminal P. C. t S . 123 ( 2 )-Case sub¬ 

mitted to Sessions Judgt—Uc has seisin of the 
case. ' 

After a Magistrate has submitted the record 
to Sessions Court under S. 123 (2) the seisin of 
the case is theuceforward with that Court. 

(P 190 C 2] 

(c) Criminal P.C., S. 123 (2)-Sessions Judge 
must come to an independent finding. 

Where a case is submitted to A Sessions Judge 
under S. 123 (2), the Sessions Judge is bound to 
examine the evidence himself und come to 
an independent finding as to tho propriety of 
tho order demanding security and the period 

U pit a u^ U i'} t r ,n i Whi J ° h i6 is t0 be demanded: 
15 P. It. 1J0J (Cr.) and 25 All. 275, Kcl. 

h i° Tr 0re - y confirrn3 order^ passed 

by the trial Magistrate without notice to tho 

po itioner and wiihout examining the record it 

i a ,n d - ra ^ st be sot asid e: 35 Bom 271 
and/f. I ft. 192j Oudh 517, Bel. on. [P 191 C 11 

Shaukat Rai— for Petitioner. 

Judgment —Proceedings under S. 110 
Criminal P. C., were instituted against 

Khafi S b°K n ^ii fci ,° ner ‘ n thQ Coi » r t Of 

Khan Sahib Gul Muhammad Khan Ma¬ 
gistrate 1st Class, Lahore. The learned 

thatch? 60 t h0l fi he ei ? quiry and found 

that the acts of the petitioner fell with- 
in- he purview of S. 110. He accord¬ 
ingly ordered the petitioner to furnish 
security in the sum of Rs. 5,000 with 

liIhlA Ur6 t0 b ° Jointly aQd severally 
1 k« !m Qd f°, execute recognizance in the 
like amount to be of good behaviour for 

Magil!° d f 0f ? r0 f years - The learned 
Magistrate at the end of his ordS 


directed that on failure of tho petitioner 
to furnish security as stated above ho 
“ shall undergo three years " rigorous 
imprisonment. This order was followed 
by another order of the same date re- 
, corded at 4 p. m. stating that the Seen* 

* rity had not been furnished and that tho 
record be sent to the Sessions Judgo for 
proper orders as required by S. 123 and 
that the petitioner be sent 
to jiil by means of a warrant of imprisonment 
i.i default of his furnishing security. 

On 7th August Mr. Hakumat Rai 
counsel for the petitioner presented ar> 
application in the Sessions Court praying 
that (a) the petitioner be released on bail 
and (b) arguments be heard before tho 
case is decided. On 13th August 192G, 
he filed another application in the Ses¬ 
sions Court repeating the prayer that 
bail be allowed and that 

counsel may be heard on cvidenco and the order 
of the learned -Magistrate set aside or tho 
amount of security.reduced. 

Both these applications wore laid be¬ 
fore Colonel Nicolas, Sessions Judge, on 
13th August 1926. He refused tho 
prayer for bail, but passed no order on 
the merits. 

On 16th August 1926 two persons Labi) 
bingh and Mohan Singh appeared before 
the Magistrate and agreed to furnish tho 
required security. Their surety bonds 
were accepted and the petitioner released 
on bail. A report to this effect was sub¬ 
mitted to the Sessions Judge on 21st 
August- On record being laid before 
Bala Topan Ram, Sessions Judge, ho 
dn-ected notice to issue to tho petitioner 
andtothe District Magistrate presum¬ 
ably with a view to examine the evi¬ 
dence and hear counsel, but curiously 
enough no date was fixed on which tho 
petitioner or his counsel was to appear. 
In the order passed on that date there is 
a blank, where the date on which tho 

bellS h?^ 8 UP for ho ^ing was to 
be filled, but it seems the matter was 

overlooked and no date actually fixed, nor 

doe, .t .pp„.r that any notice „„ s '. “‘t 

to the petitioner or his counsel. 

• ° a ? 5 i h Au f USb 1926 the foamed Ses- 

be caHed for°f ed ^ hat aQ ex Pl^utior> 
whv h« d l a th9 Magistrate as to 

Jl had r ! leasetJ thQ Petitioner on 
bail after a reference under S. 123 had 

been made to the Sessions Court, and when 

that Court was seised of the oase. On 4th 

September 1926 the Magistrate replied that 
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as the petitioner was in jail, and the sure 
ties appeared before him on lfth August 
1926 he thought it proper to accept their 
surety bonds and to release the peti¬ 
tioner. 

This explanation of the Magistrate was 
laid before the Sessions Judge on 10th 
September 1926, which was not on the 
date fixed for the hearing of the case, 
and on which the petitioner or his coun¬ 
sel were not present. On this day the 
learned Sessions Judge passed the follow¬ 
ing order: 

The explanation is not satisfactory and the 
Magistrate's order in accepting the bail was not 
in accordance with the procedure. But as the 
bail has been furnished the order deminding 
security is confirmed. 

It is obvious that at the time of pass¬ 
ing this order the learned Sessions Judge 
did not examine the evidenca nor did he 
record any finding of his own on the 
merits of the case. He simply con¬ 
firmed the order of the Magistrate de¬ 
manding security on the simple ground 
that “ bail had been furnished.” 

In the meantime on 4th September 
1926, the petitioner preferred an appeal 
to the District Magistrate, Lahore, 
against the original order of the trial 
Magistrate dated 6th August 1926, order¬ 
ing him to furnish security under S. 110. 
This appeal came up for hearing before 
Mr. Ogilvie, District Magistrate, Lahore, 
on 25th October 1926, and he held that 
as the Sessions Judge had already con¬ 
firmed the Magistrate's order on 10th 
September 1926 no appeal lay to him 

The petitioner has preferred a petition 
for revision to this Court and he attacks 
the order of Lala Topan Rim, Sessions 
Judge, dated 10th September 1926, con¬ 
firming the order of the Magistrate de¬ 
manding security and also the order of 
the District Magistrate dated 25th Octo¬ 
ber 1926, holding that no appeal lay to 
his Court. 

To begin with, it must be held that 
the learned trial Magistrate was in error 
in directing in his order dated 6th 
August 1926, that in default of the peti¬ 
tioner furnishing the security demanded, 
he was to undergo rigorous imprisonment 
jfor three years. Under S. 118, Criminal 
P. C., the Magistrate is empowered to 
make an order requiring the accused to 
execute a bond with or without sureties 
to maintain good behaviour for such 
period as he thinks fit to fix. If the 
'period for which security is demanded 


exceeds one year, then the Magistrate is 
required by S. 123 (2) tosubmit the re¬ 
cord to the Sessions Judge, and it is for 
the Sessions Judge after examining’the 
record to pass such orders as he thinks 
fit. It is now well settled that in such 
cases the order fixing the term of impri¬ 
sonment which the accused is to under¬ 
go on default of furnishing security is to 
he fixed by the Sessions Judge and not 
by the trial Magistrate: see Nanku v. 
Emperor (1), and the two Allahabad 
leiding cases Queen Empress v. Ja/ar (2) 
and Emperor v. Jawahir (3). This part 
of the order passed by the learned Magis¬ 
trate was wholly without jurisdiction. 

Again, after the Magistrate had sub¬ 
mitted the record to the Sessions Court 
under S. 123 (2) the seisin of the case 
was thenceforward with that Court and 
the petitioner could be released on bail 
by that Court alone. The Magistrate 
had no jurisdiction to accept bail and 
release the petitioner. Tnis was the 
second irregularity committed by the 
Magistrate. The explanation sent by 
him to the Sessions Judge was obviously 
insufficient. 

The irregularities committed in the 
case, however, did not end here. When 
the case cime up- before the learned Ses¬ 
sions Judge it was his duty to issue 
notice to the petitioner and after hearing 
him or his counsel and examining the 
record to come to an independent finding 
on the merits as to whether the order 
furnishing security was, or was not jus¬ 
tified and if so, for what period and in 
what sum, security was to be demanded. 
As pointed out above the learned Ses¬ 
sions Judge originally intended to sum¬ 
mon the petitioner and give him an 
opportunity of being heard, but for some 
reason or other he seems to have- over¬ 
looked this and confirmed the Magis¬ 
trate's order demanding security, with¬ 
out affording the petitioner or his coun 
sel any opportunity of being heard. It 
is hardly necessary to emphasize that 
that this procedure was irregular, and 
wholly unjustifiable more especially 
when Mr. Hikumat Rai, counsel for the 
petitioner, had already filed two applica¬ 
tions specifically requesting that he may 
be afforded an opport unity of being 

(1) [1910] 29 P. R, 1910 Cr.=8 I. C. 385=116 
P. L. R. 1910. 

(-2) [1 99] A. W. N. 151. 

(3) [1903] A. W. N. ‘28. 
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heard. Again the learned Sessions Judge 
:was bound to examine the evidence him¬ 
self and come to an independent finding 
as to the propriety of the order demand¬ 
ing security and the period for, and 
amount in which it was to be demanded: 
Crown v. Ida (4} and Emperor v. Girand 
(5). The order passed by the learned 
Sessions Judge on 10th September 1926, 
merely confirming the order passed by 
the trial Magistrate without notice to 
the petitioner and without examining 
the record is irregular and must be set 
aside: Emperor v. Amir Bala (6) and 
Bahadur v. Emperor (7). 

D D. Order set aside. 

(4) [1900J 15 P. R. 1900 Or. 

f5J [19U3J 25 All. 375 =(1903) A. W. N. 79. 

(6) [1911] 35 Bom. 271=10 I. C. 802=13 
Bom. L. R. 203. 

<7) A. I. R. 1925 Oudh 517. 
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Harrison, J. 

Kunda Singh —Accused —Petitioner. 

v. 

•Emperor —Opposite Party. 

Criminal Revn. Petn. No. 285 of 1927, 
Decided on 20th May 1927, from order 
of Sess.-Judge, Fcrozepur, D,'- 14th Janu¬ 
ary 1927. 

Punjab Excise Act (1914), S. 61 (l) M) — 
Liquor suspected to be o] K distillery- 
Crown must prove that the liquor could not 
have come from K distillery and then ac¬ 
cused would be required to prove (hat he got 


of the grounds entered in the petition. 
I am of opinion that the Sessions Judge 
has rightly held that these articles were 
found in the possession of the accused. 

As regards the liquor, however, a point 
arises which I have raised myself and 
which is in my opinion of considerable 
importance, namely, whether it is or is 
not shown to be illicit. The report of 
the Chemical Examiner is as follows : 

The contents of the exhibit are, by analysis, 
pot-still spirit essentially different from the re¬ 
fined licit patant-still spirit as sent under the 
advice of your letter No. 474 Ex., dated 12th 
July 1926. The suspected liquor, however, is 
not definitely distinguishable from the refined 
pot-still-spirits unde at the Karnal Distillery. 
Hence in my opinion the suspected liquor is of 
illicit origin, supposing that Karnal Distillery 
spirits have no possible access to the place of 
seizure. The alcoholic strength is 40'2 per 
cent proof. 

In other words, as an expert,-all that 
the Chemical Examiner oan say is that 
the liquor in question is either pot-still 
of the Karmal Distillery or illicit liquor. 
Speaking as an ordinary rational man 
and not as an expert, he adds that the 
natural conclusion that, if Karnal Dis¬ 
tillery can be excluded on it being shown 
that liquor therefrom had no access to 
the Ferozepore District, it follows that 
the liquor is illicit. The Sessions Judge 
merely reoites that the liquor was illicit, 
for the point was not urged ,beforo him. 

ihe trial Court disposes of the quostion 

by saying that the liquor was sent to 

P h h ® a |J c ? 1 E , x *“ l ? 0r - who has certified 
that it is of illicit origin.” The Chemi- 


" - “■ ““"a ongm.- The Uhemi- 
J*'Sh cha :f d * ith bein s posses- ‘ Examiner says nothing of the sort as 

ipinion was*tha t °the il*!, 5. Xa .?'°° r ' ? was, there- 

ore, necessary that the Crown should 

show that in the ordinary way of busi¬ 
ness liquor from the Karnal Distillery 

District A 'Vm int ° the Eerozepore 
District and probably, when the oompara- 

Klrnal 5 eS A ° f ^ of 

Karnal and Amritsar from Ferozepore 

aie remembered, it would have been easy 

S n 2 h U d0 f 0 ' Until and unless, the 

whT? 8h ° Wn that fcbe li( luor, on 
which this open verdict has been re¬ 
turned, could not in the ordinary way of 

DisSr h r 00ms fr °“ ‘be KinZ 

Distillery the onus did not shifb 0Q tQ 

r - * ». «=*■«=«: sSrV 
—-- hi8rs?ision is befora “■ 1 

o“ f Sswas £ 


opinion was that the suspected liquor was uVt 
at iT dfstiuery. 118 U,shable fron > spirits made 

that until aud unless the Crown had 
shown that the liquor could not in the ordin¬ 
ary way of business have como from K distil¬ 
lery, the onus did not shift on to the accused 
of showing that that was where he got it from. 

fp 1 Qi n ni 

Duni Ghand—ior Petitioner 

Muhammad Rafi for Govt. Advooate- 
for the Crown. 

Judgment.— Kundha Singh, a Jat of 
the Ferozepore District, has been con¬ 
victed under S 61 (l) (A), Excise Ac?, of 
being in possession of 10 chhitaks of 
llidt liquor and 9* seers of lahan. His 

SEC ha * b . een dismissed by the Sessions 
Judge and his revision is before me. I 
am not impressed in any way by any of 
the points urged by counsel, nor by any 
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Shankar Das 

it is above that at which liquor is issued 
from an authorized distillery. In this 
case we find that the strength of the 
liquor was extremely low, being only 40 
per cent of proof or GO per cent below 
proof. The strength at which liquor is 
issued from tho distilleries as explained 
in Art. 588 of the Punjab Excise 
Manual is 80 per cent of proof and 20 
per cent below proof. This test, there-, 
fore, is of no value. I am not prepared 
to hold that the liquor is illicit, and I 
should like to point out that in similar 
cases it is most desirable that evidence 
such as I have described above should be 
led on the subject and that it would be 
quite enough to show that ordinarily tho 
Karnal Distillery whiah, I understand, 
distils the whole of the pot-still licit 
liquor to bo found in the Punjab, does 
not ordinarily send that liquor to the 
district in question.' 

Had the only articlo found in posses¬ 
sion of tho accused been this liquor I 
should have accepted the application and 
acquitted him. lie was, however, found 
to be in possession of 9i seers of lahan. 
“ Lahan ” has been declared by Notifica¬ 
tion No. P. G. N. 25, dated 5th January 
1915, to be liquor, and just as liquor can¬ 
not be strengthened, so it cannot be dis¬ 
solved, into its component parts and 
there can be no such thing as licit lahan, 
this being the term used for describing 
the material while in the process of 
manufacture. I find therefore that in 
virtue of tho lahan tho guilt of tho 
accused is established. 

In addition to six months’ rigorous 
imprisonment the accused was ordero l to 
pay a fine of Rs. 100 or in the alterna¬ 
tive to undergo three months further 
rigorous imprisonment. The amount of 
lahan fonnd in his possession wa9 not 
great and as no implements of distilling 
were discovered ho presumably was not 
conducting these operations on a big 
scale. I think under the circumstances, 
and taking into account the fact that he 
has been sentenced to pay a substantial 
fine in addition to imprisonment, the 
amount of imprisonment already under¬ 
gone together with the tine may be 
treated as sutlicient punishment. Except 
for this reduction of sentence I dismiss 
the application for revision. 

D O, Sentence reduced. 


v. Hukam Chand 

A. I. R. 1928 Lahore 192 

Shadi Lal, C. J., and Zafar Ali, J. 

Shankar Das and another— Plaintiffs. 

—Appellants. 

v. 

IIukani Chand and another— Defen¬ 
dants—Respondents. 

First Appeal No. 2819 of 1926, Decided 
on 10th November 1927. 

Civil P. C .0. 34 tl. 2 — Interest—Recovery of 
money on basis of mortgage deed—Interest from 
date of institution of suit to the date of payment 
—Rate of interest not penal—Interest should be 
allowed. 

Iu a suit for the recovery of a certain sum of 
money on the basis of a mortgage deed Court is 
bound to award to the mortgagee intorest on 
the principal from the date of the suit upto the 
date fixed by tho Court for payment of tho 
mortgage debt at the rate stipulated in the 
mortgage deed, unless the rate is penal or the 
rate is excessive and the transaction is sub¬ 
stantially unfair. [P 192 C 2] 

Anant Ham Khosla —for Appellants. 

Judgment. —This appeal arises out of 
a suit for the recovery of a certain sum of 
money on the basis of a mortgage deed : 
and the question for determination is 
whether the trial Judge was justified in 
disallowing interest from the date of in¬ 
stitution of the suit to the date of pay¬ 
ment. As pointed out in Mulla's Com-j 
montary o ■ the Civil Procedure Code,, 
at p. 160, the Court is bound to award to 
the mortgagee interest on tho principal 
from the date of the suit up to the date 
fixed by tho Court for payment of the 
mortgage debt, at the rate stipulated in 
the mortgage-deed, unless the rate is 
penal or the rate is excessive and tho 
transaction is substantially unfair. It is 
not suggested that interest at 12 percent, 
per annum can be regarded as penal or 
that the transaction embodied in tho 
mortgage-deed was unfair. The trial 
Judge has acted in ao arbitrary manner, 
and the appeal of the mortgagee must 
succeed. 

Wo according allow the appoal and 
direct the defendant to pay interest on 
Rs. 7,070 at 12 per cent, per annum, from 
the date of the institution of the suit up 
to the date on which the money was paid 
by him to the mortgagee. The sum thus 
calculated, together with the costs of tho 
appeal shall be paid on or before 1st 
February 1928. A decree in accordance 
with the terms of O. 34, R. 4, Civil P. C., 
shall be drawn. The respondents must 
pay the costs of this appeal. 1 

s j Appeal allowed. 
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Tek Chand, J. 

Karim Bakhsh —Acoused — Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 737 of 1927, De¬ 
cided on 9th December 1927, from order 
of 1st Class Magistrate, Rawalpindi, 
D/- 15th June 1927. 

# (a) Evidence Act , S . 133— “ Accomplice”, 
meaning o] — Distinction bctxoccn accomplice 
and informer explained . 

If, at the time when a person joined the con¬ 
spiracy he had no intention of bringing his 
associates to book but his sole object was to 
partake in the commission of the crime, he 
cannot be called an informer but is an ac¬ 
complice and his position is not modified 
simply because later on he turns round and 
carries information to the police. [P 195 C lj 

A person was present when the plans for 
committing a dacoity were hatched and had 
agreed to go to the meeting place in the even¬ 
ing armed with a revolver. He returned soon 
after and remained there for more than six 
hours but during this period he took no steps 
whatever either to inform the police or his 
master that a dacoity was contemplated. He 
then actually proceeded to a spot near the 
house where the dacoity was to be committed 
and took part in the preparations for committ- 
ing the offence. It was only after it had been 
decided to postpono the dacoity till the moon 
had gone down and he had been sent to the 

*? w . a i° < hTl ?£ i 00d for two of the offenders 
affair^ f ° r the firSt tlm3 disclo9ed the whole 

* ,‘ hat in vio "tbesa facts the person 
hiq * b3 reg ^ rded as aa accomplice and 

his ovidenoe needs corroboration in material 
particulars against each oonvict. [P 193 c 2] 

* (b) Penal Code, S. 3D9 -Mere atsemblina is 
not preparation, but collecting arms, etc and 
proceeding to the place of offence Is ' 

The mere “ assemblage” to commit dacoitv 
does not amount to “ preparation” within the 
moaning of S. 399, Penal Code ; but where the 
members of the gang take into their possession 

sssr s T'“ 

ssyss? js’ssit 

oUrnoo under S. 898 : 6 P.V mS Cr'pJl 

. , , , [P195C2] 

9(c) Arms Act (1878), Ss. 19 and 20 — In 

Zf el , t0 a *$V S ■ 20 indication of intention fo 
ceal arms from public servant must be shown. 

oase . of concealment of arms must be 

unde d r ed S° Q 19 as ‘° whothar it falls 

S 20 loan J S - 20 > Arms Ao ‘. but for 

rut 

andLi?; 1 ' R ‘ 1928 L «*- 434’; 
1928 L/25 ‘ P “ ° " 




Karim Bakhsh v. Emperor (Tek Chand, J.) 

Muhammad Tufail for Muhammad 
Alam —for Appellant. 

Mulh Raj for Govt. Advocate— for the 
Crown. 

Judgment. —This judgment will dis¬ 
pose of criminal appeals Nos. 737, 738, 
856, 857,945 and 1080 of 1927, which 
are directed against the judgment of the 
Magistrate 1st Class (with enhanced 
powers) Rawalpindi, convicting Karim 
Bakhsh, Mir Zairian, Gheba, Bagga and 
Fazal Karim, appellants, of an offence 
under S. 399, I. P. C., for having made 
preparations to commit a dacoity and 
sentencing each to undergo rigorous im¬ 
prisonment for seven years, and also 
against the judgment of the same Magis¬ 
trate convicting Karim Bakhsh in a 
separate trial under S. 20, Arms Act, 
and sentencing him to rigorous impri¬ 
sonment for seven years, the sentence 
to run consecutively with that passed 
against him under S. 399, I. P. C. 

The principal witness against the ap¬ 
pellants in the case under S. 399 is 
Muhammad Jan (P. W. 1 ), a domestic 
servant of one Mirza Kale Khan, Inam- 
khor of mauza Kalanjar, residing in 
Rawalpindi city. The story told by him 
is that the appellants Mir Zaman, Karim 
Bakhsh and Bagga lived in the same 
mohalla as his employer and that he had 
known them for a considerable time. On 

1927, he wenfc to fche bouse 
of Mir Zaman and found Karim Bakhsh 
and Bagga there. In the oourse of con* 
versation Bagga informed the party that 
one Bawa Ganga Ram, who lived in the 
Hindu cremation ground happened to 
possess currency notes worth Rs. 900 
besides cash and other moveable pro- 
perty and that a dacoity might be com¬ 
mitted in his house. After consultation 
it was decided to commit the dacoity at 
the Bawa s house on the following night 

fcmnf U - nt I?fl ht l 0 ^ UrS0 ° f conv ersafcion it 
transpired that Fazal Karim and Gheba 

appellants and Aulia Muhammad Zaman 

(absconders) had also agreed to join the 

commission of the dacoity. It was 

agreed that the party would meet at the 

underground near the fort at about 

that Karim Bakh sh and 
Fazal Karim would bring pistols. The 

witness Muhammad Jan was also asked 

to bring, if possible a pistol with him. 

hammL T he plan had b06u 8efctl0 d Mu¬ 
hammad Jan returned to the house of 
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his employer and at about 8 p. m. oa 
receiving information from MirZiman, 
he left for the meeting place, but with* 
out a pistol as his master had kept it 
under lock and key. Bagga, Karim 
Bakhsh, Mir Zaman and Muhammad Jan 
arrived at the meeting ground and went 
into the depression About hilf an hour 
later Gheba, Fazal Karim, Aulia and Mu- 
ham mad Zaman also arrived there. Fazal 
Karim was armed with a spear (Ex. P. 1) 
and a revolver. Mir Zaman and Gheba 
had lathis (Exs. P. 4 and P. 5i, while 
Karim Bakhsh hid also with him an 
iron rod (sambal, Ex. P. 6). After con¬ 
sultation it was decided to commit the 
dacoity after the moon had gone down. 
As Fazal Karim and Gheba had not taken 
their food it was found necessary to send 
for it from the town. The witness 
Muhammad Jan was accordingly sent to 
bring it. He, however, went straight to 
his employer Kale Khan and told him 
that a dacoity was going to be commit¬ 
ted in which murders might aUo take 
place. Kale Khan took the witness to 
the thana and there he related the whole 
story to Mir Afzal Khan, Sub-Inspector 
(P. W. 3), and Chaudhri Buta Rim, De¬ 
puty Superintendent of Police (P. W. 2), 
who recorded his statement Ex. P. A. It 
was arranged with the police that Mu¬ 
hammad Jan should go back to the spot 
with the food and some cigarettes and 
that the police would follow and would 
surround the locality where the conspi¬ 
rators had assembled, and that when 
Muhammad Jan would light a cigarette 
or cough, the police would fall upon 
the party. 

Accordingly Muhammad Jan returned 
to the meeting place near the fort with 
food and cigarettes and the police ar¬ 
rived there at about 11 p. m. A short 
time after he lighted a cigarette and the 
police at once challenged, whereupon the 
conspirators readily took to their heels. 
The police opened fire wounding Fazal 
Karim appellant. Karim Bakhsh, who 
had a pistol, replied by firing two shots. 
Fazal Karim, Mir Ziman and Gheba 
were arrested on the spot while Karim 
Bakhsh, Bagga, Muhammad Zaman and 
Aulia ran away leaving two lathis 
(Exs. P. 4 and P. 5), a spear (Ex. 
P. l) and a sambal (Ex. P. 6) 
which the police took into possession. 
The next morning four discharged cart¬ 
ridges were recovered by the police on 
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the spot. Karim Bakhsh voluntarily 
surrendered himself on the 8th and Bagga 
was arrested on the 10th from the house 
of one Ghulam Hussain. In consequence 
of information supplied by Karim Bakhsh 
a revolver was recovered from a trunk 
which WA3 found in the house of his 
brother-in-law, Hayat Bakhsh (P. W 9), 
the key of which was supplied by Karim 
Bakhsh’s wife. 

Bagga, appellant, took the police to the 
meeting place near the fort on the 13th 
and a spear (Ex. P. 2) was recovered from 
the bushes. 

In addition to (P.\V. 1) Muhammad Jan 
the prosecution examined several witnes¬ 
ses. (r.ne judgment then discussed other 
evidence and proceeded). Of the appel¬ 
lants Karim Bakhsh and Bagga pleaded 
alibi alleging that they were in certain 
villages near Chaklala, while Fazal 
Karim admitted that be was in the de¬ 
pression near the fort on the night in 
question and was wounded with a re¬ 
volver shot, but stated that he was going 
to Kalanjar on an errand on behalf of 
Mirza Kale Khan when the police with 
Muhammad Jan met him and on Mu¬ 
hammad Jan pointing out opened fire 
and arrested them Gheba's defence was 
practically the same as that of Fazal 
Karim. Mir Z aman denied having been 
arrested on the spot. 

Oa appeal the first point urged by 
Mr. Muhammad Tufail for Karim Bakhsh 
is that the principal witness Muhammad 
Jan (P. W. 1) is an accomplice and ac¬ 
cording to the well-established rule of 
practice his evidence ought not to he 
accepted without corroboration. Ha 
contends that the lower Court has erred 
in treating him as an informer and in 
holding that no corroboration is neces¬ 
sary. The learned counsel in support of 
his contention has relied on a ruling of 
the Bombay High Court reported as 
Queen-Empresi V-Javashircim (l). This 
ruling was however, dissented from in 
Emperor v Chaturbhu] Sahu. (2) In 
criminal cases the distinction between 
an informer and an accomplice assumes 
at times considerable importance and 
there are certain well-established prin¬ 
ciples which ought to be taken into con¬ 
sideration in determining whether a per¬ 
son is an accom plice or an informer. 

1) [1893] 19 Bom. 363. 

2 ) [lull] 38 Cal. 96 = 8 I. C. 119 = 15 
C. W. N. 171. 
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The distinction is clearly brought out 
by Wigmore in his well-known work on 
Evidence, S. 2060, the following passage : 

When the witness h*s made himself an agent 
for the prosecution before associating with the 
wrongdoers or befpre the actual perpetration of 
the offence, he is not an accomplice; but he 
may be, if he extends no aid to the prosecution 
until after the offence is committed. A mere 
detective or decoy is therefore not an accom¬ 
plice; nor an original ooufederate who betrays 
before the crime is committed, yet an accessory 
after the fact would be if he had before betrayal 
rendered himself liable as such. 

In other words it has to be seen whe¬ 
ther the witness had entered into the 
conspiracy for the sole purpose of detect¬ 
ing and betraying it or whether he is a 
person who concurred fully in the cri¬ 
minal designs of his co-conspirators for 
a time and joined in the execution of 
those designs till either out of fear or for 
some other reason he turned on his former 
associates and gave information to the 
police. If at the time when he joined 
the conspiracy he had no intention of 
bringing his associates to book, but his 
sole object was to partake in the com¬ 
mission of the crime, he cannot be called 
an informer but is an accomplice, and his 
position is not modified simply because 
later on he turns round and carries in¬ 
formation to the police. The test laid 
down by Wigmore is also in accord with 
the observations of Maule, J., in his 

i2 h , a / g v the colebrafced case 

Meg v. Mullins (3) and of Erie T in 

Reg v. Dowling (i). ^ J * 1Q 

It should be borne in mind that in this 

case the appellants were being tried for 

an offence under S. 399, I. P C viv 

making preparations for the commission 

arm aIi f?' y ’ and lfc is admitted by the 
appellants learned counsel that if the 

facts as alleged by the prosecution be ac- 

nK aS uT rQCt L fchis offenc0 was com- 

tn fr Wit , MSS M » h w°>aa 

Jan (P. W. 1) gave information to the 

police. According'to his own statement 

he was present at the house of Mir Zaman 

at 12 noon 1 when the plans for commit- 

ting the dacoity were hatched and had 

greed to go to the meeting place in the 

vemng armed with a revolver. He re- 

ard ae rem^ 9 ^ m ft. 3fcer,S h ° U3e 800,1 affc0 r 

and remained there for more than six 

durin ? u this P 0 ri°d he took no 
[steps whatever either to inform the police 
or^hiB^ master that a dacoity was 00 u- 

S rifiS! o n 0X .’ 8 0r ' 0a8 ‘ 6a8 - 

; W L1640J 8 Oox’s Or. Oaa. 609. 
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templated. He then actually proceeded! 
to a spot near 'the house where the 1 
dacoity was to be committed and took 
part in the preparations for committing 
the offence. It was only after it had 
been decided to postpone the dacoity till 
the moon had gone down and he had 
been sent to the town to bring food for 
two of the offenders that he for the first 
time disclosed the whole affair to his 
master svhotook him to the police where 
he made the report Ex. P A. 

I have no doubt that in view of these 
facts Muhammad Jan cannot but be 
regarded as an accomplice and his evi¬ 
dence needs corroboration in material 
particulars against each appellant. (The 
judgment then discussed the evidence as to 
corroboration which was found to exist, 
and proceeded). Both Mr. Muhammad 
Tufail for Karim Bakhsh and Mr. Aziz 
Ahmad for Fazl Karim have contended 
that the evidence for the prosecution even 

!. f ™ acc0pted ’ dlscloses an offence under S 
402 and not one under S. 399. I am, how¬ 
ever of opinion that this contention is 
devoid of all force. As held in Karmun 
v. Crown (5) the mere "assemblage” to 
commit dacoity does not amount to 
preparat.on-’ within the meaning of 

f, 3 "’ P0aal Cod01 but where (as here) 
the members of the gang had taken into 
their possession instruments of house- 
breaking and arms for the purpose of 
offence and defence and had actually 
proceeded to a place near the scene of the 
contemplated dacoity they are guilty of 
an offence under S. 399 

nAl I i ft h °f Id L ther ! for01 fchafc a11 the fi ve ap- 

pellant 8 have been rightiy convicted under 

L ?’ • ' The senfc0QC0 of seven 

years rigorous imprisonment is by no 

means severe, in view of the fact tha? 

the appellants were armed with revolvers 

spears and lathis, and, had not the police 

arrived on the spot on information given 

wouHt a v”T d JaD 1110 consequences 

thnrlf haV0be0Q very serious indeed. I 

857 94^' d i 9 ?no 3 r, aPP0alS No9 ' 737 . 856. 
oui, 945 and 1080 of 1927 

No ofToT t0 , d6al with app °*l 
n i'u u °f 1927 - Preferred by Karim 

Arms 3 A a f- 8ai at* his oonv iotion under S. 20, 
rmsAot. Mr. Muhammad Tufail for 

“St 
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recovered from the possession of the ap¬ 
pellant and that it was he, who had con¬ 
cealed it. Having regard, however, to 
the evidence given by Karim Bakhsh’s 
brother-in-law Hayat Bakhsh and of the 
police officers before whom the revolver 
was recovered, I have no doubt whatso¬ 
ever that the learned Judge of the Court 
below came to a correct conclusion that 
after Karim Bakhsh had escaped from 
the place where he and his fellow con¬ 
spirators were in the depression near the 
fort, he put the revolver in a box and 
left it with his brother-in-law for safe 
custody. The possession in this case 
was, therefore, that of the appellant. 

The next question to be considered is 
whether the offence falls under S. 19 or 
S. 20, Arms Act. Mr. Tufail has relied 
on the decision of Kensington, J., in 
Ibrahim v. Crown (6), where it was held 
that S. 20, Arras Act, applied only to 
cases where the import or export is at¬ 
tempted, and also on a remark of Scott 
Smith, J., in Chandan Singh v. Crown (7), 
where the former ruling seems to have 
been approved. The decisions as to the 
applicability of S. 20 are not uniform but 
the balance of authority is against the 
view taken by Kensington, J., in the 
ruling above cited. The question has 
been considered in a number of cas93; 
Khem Singh v. Crown (8), Sher Ali v. 
Emperor (A. I. Ii. 1923 Lah. 79), Ali 
Mohammad v. Crown (A. I. R. 1923 
Lah. 431), and recently by Addison, J., 
in Chet Singh v. Crown (9), in which 
Mr. Justice Kensington's view was defi¬ 
nitely dissented from. I venture to 
think that the law has been correctly 
laid down by Addison, J., in the case last 
mentioned, where he held that 

each case of concealment of arms must bo 
decided on its own facts as to whether it falls 
under S. 19 or S. 20, Arms Act, but for S. 20 to 
apply there must be some special indication of 
an intention to conceal the possession of the 
arms from a public servant, railway official or 
public career. 

Applying this test to the present case I 
have no doubt whatsoever that the inten¬ 
tion of the appellant in putting the 
revolver in the trunk, and keeping it in 
the house of his brother-in-law Hayat 
Bakhsh, was clearly to conceal the re- 

(G) [1912] 9 P. R. 1912 Cr.= l23 P. L. R. 1913 
=18 I. C. 265=41 P. W. R. 1912 Cr. 

(7) A. I R. 1925 Lah. 39'.=G Lah. 151. 

(8) [1915] 8 P. R. 1915 Cr.=23 I. C. 796=76 
1*. L. R. 1915. 

(9) A. I. R. 1926 Lah. 262=7 Lah. 65. 


volver from the police. I hold, therefore, 
that his offence fell under S. 20 and he 
has been rightly convicted. 

I am of opinion, however, that the sen¬ 
tence of seven years’ rigorous imprison¬ 
ment imposed on Karim Bakhsh appel¬ 
lant under S. 20, Arms Act, is too severe. 

I think the ends of justice will be met by 
reducing it to one of rigorous imprison¬ 
ment for three years which will begin 
after the expiry of the sentence of seven , 
years passed against him under S. .399, 

I. P. C. With this modification in the 
sentence the appeal is dismissed. 

S.J. Appeals dismissed. 
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Fforde and Tek Chand, JJ. 
Firm Mathra Das Jagan Nath— Plain¬ 
tiffs—Appellants. 


v. 

Firm Jiwan Mal Gian Chand —Defen¬ 
dants—Respondents. 

First Appeal No. 2105 of 1922, Decided 
on 13th May 1927, from decree of 1st Cl. 
Sub-J., Ludhiana, D/- 6th June 1922. 

(a) Contract Act, Ss. 211 and 215 —Agent 
joining secret combination to make personal 
profit—Agent is guilty of breach of duty. 

* An agent, while acting on behalf of the 
principal joiuing a .combination of speculators 
and artificially inflating the rate and then 
settling on the bisis of these rates, acts in 
flagrant breach of his duty to his principal : 
41 All. 635 ; 34 Dom. 292 and A. I. II. 1922 
Mad. 497. Foil. [P 200 G 1] 


It is a necessary incident of the contract of 
igency that the agent stands in a fiduciary rela- 
iion towards his principal. His position is one 
involving confidence, and in the discharge of 
his duties, he must act with the most perfect 
;ood faith towards his principal, and should 
not in any way abuse the confidence reposed 
in him. He is bound to use his best endeavours 
to promote the interests of the person who 
has employed him. He will not be permitted 
to enter into any transaction in which his 
personal interest conflicts with his duty to¬ 
wards his principal, except with the consent 
cf the latter, given after all the material 
circumstances and the exact nature and extent 
cf the interest of the agent have been fully 
disclosed to him. In law as well as in equity 
in agent for the sale of goods belonging to the 
principal cannot, while actually soiling the 
property or making settlements for damages on 
foot of such transactions, make any secret profit 
for himself or for persons with whom C 1 2] 

1SS (°6)' a Contract Act, S. 223 - Agent settling 
with others against principal's order and even 
before due dale—Agent cannot be reimbursed 
for settlement if made. 

An agent, when ordered by his principal not 
to mako any settlemsnt on his behalf makes 
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settlements and that too even before the due 
date and behind the back of the principal, they 
cannot be binding on tho principal and so the 
agent cannot bo said to have been entitled to 
claim anything on account of any money that 
might have been paid by him to the purchasers 
making the settlements. [P 201 C 1 , 2] 

Jagan Nath Aggarwal and Amar Nath 
•Chona —for Appellant. 

Gokal Chand Narang and Des Raj 
Narang —for Respondents. 

Tek Chand, J.—The plaintiffs in this 
■case are a firm of commission agents 
working at Ludhiana under tho name and 
style of Mathra Das Jagan Nath and the 
defendants are the firm of Jiwan Mal 
Gian Chand of Gujranwala City. Early 
in 1919, the plaintiffs, acting under in¬ 
structions from the defendants, entered 
into the following transactions with third 
parties for the sale of salt : 

(a) Two wagons to be delivered in 
January 1919. 

(b) Fivo wagons to be delivered in 
March 1919. 

(c) Ten wagon9 to be delivered in April 
1919 (Exs. P. 12, 21.) 

(d) eight wagons to be delivered in May 
19L9 (Exs. P. 22, 29). Delivery was in 
each case to be made at Ludhiana. 

As regards transactions (a) and (b) : a 
profit of Rs. 495-6-0 accrued to the defen¬ 
dants, which the plaintiffs admit is due 
by them and there is now no dispute 
between the parties as to this item 
With regard to (c) and (d): the plaintiffs 
allege that the defendants failed to make 
delivery on the due dates (30th April and 
31st May respectively) and the plain¬ 
tiffs, as the defendant’s commission 
agents, were compelled to settle with the 
purchasers and had to pay Rs. 4,003-8-9 as 
losses in respect of (o) and Rs 1,351-15-0 
in respect of (d). In addition to this 
a sum of Rs. 51-2-9 was claimed as 
expenses incurred on telegrams, corres¬ 
pondence, etc., and Rs. 245-7-3 as plain- 
tiBs commission, making up a total of 

*f 3 Ti 5 ’ 6 o^A 19 ' Addiag to this, the sum 
ofRs 37(M4-9, which, it was alleged, 

the defendants owed to the plaintiffs on 
certain prior transactions, which are not 
now in dispute, and deducting Rs. 495-6-0 
on account of profits due to the defen¬ 
dants on (a) and (b) mentioned above 
tfie plaintiffs claimed Rs. 5,527-10-6 as 
Principal and Rs. 100-14-3 as interest 
au ® Jhereon, or a total of Rs. 5,628-8-9. 

The defendants, while admitting that 
«noy had authorized the plaintiffs to 


enter into the transactions in question 
on their behalf, denied their liability for 
the sum claimed on various grounds, 
which it is not necessary to give here in 
detail. The main pleas taken were that 
the April and May delivery contracts had 
become impossible of performance as salt 
could not be sent from Khewra from 
April to June 1919 on ac.-ount of the 
disturbances and the declaration of 
martial Law, that they had never in¬ 
structed the plaintiffs to fix or pay any 
damages on account of these consign¬ 
ments, that the plaintiffs had not in fact 
paid anything to any of the purchasers, 
and that, in any case, the plaintiffs in 
setting up these transactions had acted 
dishonestly and to the detriment of the 
defendants and were not. entitled to be 
reimbursed for any sums that they might 
have paid. The rates at which the plain¬ 
tiffs had calculated the damages were not 
admitted as correct and it was alleged 
that really nothing was due to the plain¬ 
tiffs, but that Rs. 162 L lU-3 was payable 
by the plaintiffs to them. 

The trial Court found that salt was 
being received at Ludhiana in April and 
May 1919, and, therefore, the defendants’ 
plea that the contracts had become in¬ 
capable of performance could not bo sus¬ 
tained. On the main question in dispute 
it held that the plaintiffs had failed to 
prove that they had made any settlements 
with regard to nine out of the ten wagons 
of April delivery and five out of eight of 
May delivery,'but that the settlements 
with regard to the remaining four wagons 
(P. 15,. P 22, P. 24 and P. 27) were 
genuine. After making allowance for 
certain minor items and going into the 
accounts the Court held that Rs. 562-15-3 
was due to the plaintiffs, and for this 
sum a decree was passed in their favour 
against the defendants. 

k hiS iudgment deoree the 
plaintiffs have preferred a first appeal to 

ini n°?! rfc P L raying that the decretal 
amount be enhanced to Rs. 5,628-8-9 as 

havS Caimed; the defendants 
have filed oross-objections contending that 

the plaintiffs suit should have been 
dismissed in its entirety 

f0rth ° daf eadants-respon- 

is unahhf f V0ry properly oonC0 ded that he 

Ll Upporfc tho plea thafc the 
oontraot had beoome inoapable of perfor- 

mance because of the declaration of 

martial Law and the consequent restrio- 
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tions on transport of goods by the 
railway. The dispute, therefore, now 
centres round the .statements alleged to 
have bean made by the plaintiffs with 
the purchasers and we have heard lengthy 
arguments on this point. 

The main fact relating to the contracts 
of April delivery are these: The plain¬ 
tiffs, acting as agents of the defendants, 
entered into agreements with third parties 
for supply of ten wagons of salt (Ess. 
P. 12-21). It is common ground that, 
the due date of delivery of these consign¬ 
ments was 30th April 1919. The contract 
rates for these wagons varied from 
Rs. 2-10 3 per maund to Rs. 2-15-6 per 
maund. The plaintiffs allege that on the 
defendants’ failure to supply salt, they 
made settlements with the purchasers of 
these wagons or their respective assignees 
at rates varying from Rs. 3-7-0 to Rs. 4 
per -maund. They contend that the 
market rate prevailing on the due date 
was Rs. 4 per maund and that in 
most cases they settled at much lower 
rates, thus securing an advantage to the 
defendants. The defendants' case, on the 
other hand, is that the so-called settle¬ 
ments were bogus transactions, that, in 
any case, they were made not at the 
market rate at which salt was being 
actually sold at Ludhiana^on the 30th 
April, but at a rate which had been 
artificially inflated by a ring of specu¬ 
lators one of whom was Jagan Nath, who 
is a member of the plaintiffs’ firm, and 
chat even if it be proved that any settle¬ 
ments were actually made the defendants 
are not liable to reimburse the plaintiffs 
for moneys so paid by them. 

Hr. Jagan Nath Aggarwal, who has 
argued the case for the appellants with 
considerable ability, admits that the 
measure of damages at which the purcha¬ 
sers were entitled to recover their pro¬ 
fits with regard to the April transactions 
is the difference between the contract 
rates and the rate prevailing in the 
Ludhiana market on the 30th April. The 
evidence on the record as to the market 
rate on this date is of a two-fold character. 
On the one hand we have it from the 
witnesses of both parties, e. g„ P. W. 16 
Babu Ram, P. W. 19 Ramji Das and 
D. W. 12 Sint Lai and D. W. 13 Madan 
Lai, whose statements are supported by 
entries in the respective account books, 
that actual transactions in salt took 
place on the 30th April at Rs. 2*12 0 


per maund. On the other hand there is 
a large volume of evidence on the record, 
which shows that settlements between 
dealers in salt in respect of consignments 
which were to he delivered on that date 
were made at rates ranging from Rs. 3-7-0 
to Rs. 4 per maund. Mr. Jagan Nath 
contends that it is the latter rate and 
not the rate at which actual sales took 
place, which ought to bo taken into 
consideration in assessing the loss on the 
transaction in question. 

In order to come to a correct con¬ 
clusion on this point it is necessary to 
ascertain the real nature of the settle¬ 
ments which are alleged to have been 
made on or about the 30th April. There 
is ample evidence on the record to estab¬ 
lish that the plaintiffs and a number of 
other persons bad formed themselves 
into a ring for the purpose of speculating 
in salt. These persons had sold to each 
other a number of wagons of salt under 
written contracts, called tips and had by 
paper transactions amongst themselves 
worked up the rates artificially to a high 
figure, at which they made settlements 
on the due date without making actual 
delivery. These rates were known in the 
Ludhiana market by the technical name 
of "khiala.” The real nature of these 
transactions is thus described by the 
plaintiffs’ own witnesses. P.VV. 12, Ramji 
Dass, states : 

We seven or eight men had effected a combi¬ 
nation. We purchased good many tips (con¬ 
tracts) and then forced settlement at the best 
possible rates. With somo we settled at 
Rs. 4 also. Hans Raj Lakbu, Sant Lai, 
Bichhya, Jagan Nath, plaintiff, Hari Ram, my¬ 
self, Harcharan Dass, Nighai Ram had effected 
a combination. We collected some 90 tips. 
We received 50 railway receipts and got profits 
for the rest. Settlement was made at the rate 
agreed upon. The rate of salt was not con¬ 
sidered as the contract did not relate to salt 
but to biltis. 

P. W. 9. Bansi Lai, stated that the 
settlements were not made at the market 
rate, but at the fictitious rates forced up 
bv the purchasers and the rate of 30th 
April was forced up by Rs. 1*4*0 per maund 
the rate next day being Rs. 2-12-0 per 
maund. One or many continue to¬ 
gether ; they purchase tips and then 
force up the rates. This is technically 
called khiala. Similarly P. W. 11 Bhagat 
Ram admitted that these settlements 
were "effected at the rate fixed by the 
beoparis and not at the market rate. 
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It is quite clear that the rate forced up 
by these speculators in this manner can¬ 
not possibly be taken as the genuine 
“market rate" which meins the price at 
which an ordinary customer could have 
purchased salt in the Ludhiana market 
on the due date. The idea which under¬ 
lies the rule of law, that on breach of 
contract damages are to be assessed at 
the market rate is, that the party com¬ 
plaining should, so far as it can be done 
by money, be placed in the position in 
which he would have been, if the con¬ 
tract had been actually performed. It 
is, therefore, quite clear that the pur¬ 
chasers were entitled to damages accord¬ 
ing to the rate, which was actually pre¬ 
vailing in the market for genuine tran¬ 
sactions of salt and which was, as shown 
already, Rs. 2-12-0 per maund, and not 
the fictitious khiala rate described above, 
at which the plaintiffs say they had 
made settlements with their purchasers. 
Therefore, even if the plaintiffs had 
authority to settle the transactions with 
the purchasers, they should have settled 
at the actual market rate and not at a 
fictitious rate, which was admittedly 
Re. 1-4-0 per maund higher. 

Even if the appellants’ contention be 
accepted that the rate at which the 
settlements were made was the market 
rate for tips I am of opinion that the 
plaintiffs could not legally settle with 
the purchasers at that rate. It must be 
remembered 'that in these transactions 
the plaintiffs were acting as agents on 
behalf of the defendants (who were not 
residing at Ludhiana) and as such it was 
their duty to act in a manner that was 
most beneficial to their principals. The 
plaintiffs, however, instead of protecting 
the interests of the latter, entered into a 
secret compaot with most of the pur¬ 
chasers and other speculators and arti¬ 
ficially forced up the rates with a view 
to bsnefit themselves at the expense of 
the sellers I have no doubt whatever 
that in acting m this manner they were 
guilty of a flagrant disregard of their 
d fi n n ! eS ; a !u ag6atS - 11 ‘9 & necessary inci- 

aen^° f' th ® °? a < iraofc °f ^noy that the 
gent stands m a fiduciary relation to- 

iavolvin® PriQ fi °i pal - Hi3 P° 8ifci °a is one 

o7ht dn f ; con ^ noe ’ and in fche dischar g 0 

?, h ? mU3t aofc with the most 

land sh fcg u d faith toward9 hi3 Palpal 
& h ° Uld Dofc iQ aQ y way abuse the 
nfideuce resposed in him. He is bound 


to use his best endeavours to promote 
the interests of the person who has em¬ 
ployed him. He will not be permitted 
to enter into any transaction in which 
his personal interest conflicts with his 
duty towards his principal, except with 
the consent of the latter, given after all 
the material circumstances and the 
exact nature and extent of the interest 
of the agent have been fully disclosed to 
him. In law as well as in equity an 
agent for the sale of goods belonging to 
the principal cannot, while aotually 
selling the property or making settle¬ 
ments for damages on foot of snch tran¬ 
sactions, make any secret profit for him¬ 
self or for persons with whom he is as¬ 
sociated. The proposition is too elemen¬ 
tary to require an elaborate discussion, 
but it seems to mo necessary to empha¬ 
size it, as the real nature of the obliga¬ 
tions of the agent is often lost sight of 
by the mercantile community in this 
province. It is well settled that 

a Person, who stands in a relation of trust or 
confidence to another shall not be permitted 
° -, hlS priva ‘ a advantage to place 

himself m a situation which gives him a bias 

against the due discharge of that trust or con¬ 
fidence: Burton v. Wookey ( 1 ). 

Similarly in Bentley v . Craven (2). 

Romilly, M. R. f observed: 

Two principles with relation to the doctrine 

frnm i and . ag0nt have beeQ reoognized 
from the earliest times. One is that anaaont 
employed to purchase oaunot legally buy 8 his 
own goods or his principal. Neither can an 

^n^‘o^- l0ye - d t0 sel1, himself purchaso the 
tWehv rn't pr,nci P al - If ha should do so. and 
tem,rl by f a profit - his P rino 'P>‘l may either 
[t P m1v tha rasa ? tion altogether or, adopting 

his a7en a 'V° r f the benefit rn.de by 

-n 11 f ° a uded on this principle that 

s®r 

“ 8eDt t0,h ” b,st h “°»» 

The rigour with which tha English 
Courts entoree the rule is clear from the 
following remarks of Sir George Jessel 
M R., in Dunne v. English (3)- 

&BEF 'ilTfia 

. ss !“?■ h » 

tion between princinal * ln ? transao- 

T fet® «JBrs 

prii.ip.l 

| foWsr M “ da - 3 «- 

(3) [1874] 18 Equity fi2i. 
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person instead of bis own, however fair the 
transaction may be in other respects, it has no 
validity in a Court of equity. 

Similarly Rigby, L. J., in Lagnus Nitrate 
Co ; v. Lagnus Syndicate (4) laid down: 

It is an equitable rule, which has always 
been guarded and enforced with the utmost 
jealousy, that no fiduciary agent shall, uuder 
pain of consequences thoroughly well known, 
intentionally place himself in a position in 
which his interest may conflict with his duty. 
The rule is not a mere arbitrary or technical 
rule of equity, but is based upon high ground 
of morality, and Courts of equity have always 
held any departure from it to be a very serious 
wrongdoing. The equitable rule referred to 
does not in any way depend upon fraud or any 
presumption of advantage actually taken. 
Indeed, it applies equally, even though it be 
shown that no advantage has been taken. The 
rule is made general in order to prevent the 
danger arising from the difficulty of disproving 
in particular cases that duty has given way to 
interest. 

The principle underlying these deci¬ 
sions of the Courts in England is not 
peculiar to the laws of that country, but 
is a necessary consequence of the rela¬ 
tionship of principal and agent. In 
India it has been recognised by the legis¬ 
lature in S. 215, Contract Act, and has 
been applied in various cases by the 
High Courts: see Puran Lai v. Ford k 
Macdonald Co., Ltd. (5). Joachinson k 
Co. v. Meghjee (6), Achutha Naidu v. 
Oakley Bowden (7). It is, therefore, 
clear that the plaintiffs, in joining a com¬ 
bination of speculators and artificially 
inflating the rate and then settling 
on the basis of these rates, acted in 
flagrant breach of their duty to their 
principals (defendants), and even if they 
actually made payment on such state¬ 
ments, the defendants cannot be made 
liable to reimburse them. 

That the plaintiffs, in making these 
settlements acted dishonestly and in 
direot contravention of the express direc¬ 
tions of their principals, is further clear 
from the correspondance that passed 

between them. On 29th April 1919 the 
plaintiffs sent the following telegram to 
the defendants (Ex, P. 40): 

Your April biltis not received yet. If not 
received up to to-morrow, will be settled bazar 
rate. You will be responsible for loss. 

The defendants replied the same day 

(Ex. D. W. 25/2): _ 

(4) [1699] G8 L. J. Ch. 699=81 L. T. 334=15 
T.L R. 436=48 W.R. 74=7 Manson 165. 

(5) ri919] 41 All 635=52 I. C. 373=17 A. L. 
J. 805. 

(6) [1910] 31 Bom. 292=3 I. C. 801=11 Bom. 
L. R.779 

(7) A. I. R. 1922 Mad. 497=45 Mad. 1005. 


Regret delay due unforeseen causes. Request 
fortnight’s respite for delivery without 
projudice; otherwise settlement vour risk. 

The plaintiffs .seera to have made no 
efforts whatever to ask the purchasers to 
give a “fortnight’s respite as requested.” 
Not only did they not do so, but on 30th 
they actually made settlements with the 
purchasers .(some of whom were their 
partners and others were members of the 
ring) not at the real market rate, but at 
rates which were much highter than 
those prevailing in the bazar. 

The due date for the May consignments 
(Exs. P. 22, P. 29) was the 31st of that 
month. On 22nd May the plaintiffs 
wrote to the defendants (Ex. P. 41): 

You have not, to this day, the 22nd May, sent 
any railway receipt relating to the eight wagons 
of salt of May which had been sold for you 
on receipt of your letter, and telegrams. Please 
despatch the railway receipts otherwise »you 
will have to pay the loss which the buyer will 
demand at the close of May. You are hereby 
informed of this. Please make efforts to send 
the railway receipts. To day the rate of 
railway receipt of ready goods(salt) at this place 
is Rs. 3 2-0. If you have a desire to mako pur¬ 
chase, please send the reply by wire or by 
letter or you may come personally. Please 
send the railway receipts. 

The defendants sent a reply by wire on 
3ist May 1919 (Ex. D. W. 25-1): 

I can’t come; dont decide for May and don’t 
pay money or you will be responsible. 

The plaintiffs, however, without wait¬ 
ing for this reply, had settled with all 
the purchasers several days before the 
due date. It is quite clear that the de¬ 
fendants cannot possibly be bound by 
such payments. 

Now let us see if any settlements have 
been proved to have been actually made. 
As to the April consignments, the settle¬ 
ment relating to Exs. P. 12 to P. 14, are 
alleged to have been made with one 
Ramji Das. This Ramji Das was ad¬ 
mittedly a partner of the plaintiffs in 
several salt transactions. He was a 
member of the "combination which had 
arbitrary raised the rate of salt. He has 
not produced his account books and as re¬ 
marked by the lower Court, appears to be 
an underling of the plaintiffs. Payments 
alleged to have been made to such a man 
are obviously fictitious and cannot bo 

binding on the defendants. 

The lower Court has held the settle 
ment relating to Ex. P. 15 to be genuine 
but if th 0 transaction is scrutinized 
closely it will appear that it was wholly 
fictitious. The settlement with Jagat 
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Baai, the ultimate holder of this tip is 
stated to have been made on the 25th 
April, i. e., five days before the date. It is 
not explained why this was done, nor is 
it shown how on the 25th the plaintiffs 
could possibly have anticipated the rate 
that would be prevailing in the market 
on the 30th. I, therefore, feel constrained 
to disagree with the finding of the lower 
Court on this point and hold that the 
alleged payment, even if it was ever 
made, is invalid. 

The lower Court has examined in de¬ 
tail the evidence relating to the other 
consignments of April delivery and has 
found the alleged payments to be un¬ 
proved. As I agree generally with the 
remarks of the lower Court, I do not 
think it necessary to repeat its reasons. 
It will be sufficient here to say that with 
regard to Ex. P. 18 plaintiffs themselves 
were the ultimate holders of the tip and 
they seem to have paid themselves the 
profit at the khiala rate and debited the 
amount to the defendants. The holders 
of Ex P I, and Ex. P. 20 were the mem- 

pt r ™Lf th \i/ 1QS ’ j ab ° Ve meQti <>ned- 

rayraents-with regard to Ex. P. 16 Ex 

h P A i 7 ’ an ? Ex - P - 21 are alleged to 'have 
been made respectively to Sawan Mal, 

Jahawar Mal and Bhagat Ram on the 
4th May 1919, but in the plaintiffs' 
account books.the money in respect of 

IthoSOihT Sb0 f WD D t ° haV ° beea P aid 
on the 30th April to Ramji Das, who has 

been shown above to be an associate and 
dependant of the plaintiffs. 

, the May consignments the 

iilema C toh«v aS h Uph8ld , the 

e" P 22 E, p ,? ma / 6 n in r8spe<!t ° f 
r. AJ, Ex. P. 24 and Ex. P 27 hnf 

it has overlooked the fact that while the 

doe date was the 31st May, the plaintiffs 

settled on the 30th May It L nhv ° 
hat snoh settlements made before*the 

is^Sr^ s*t 

or the foregoing reasons it most be 
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held that the plaintiffs are not entitled 
to claim anything on account of the 
money alleged to have been paid by them 
to any of the purchasers of April and May 
consignments. As to the other items, 
which are admitted by both parties, 
there is a credit balance in favour of the 
defendants.. Nothing is, therefore, due 
to the plaintiffs. I would accordingly 
dismiss the plaintiffs' appeal and accept 
the cross-objections, and modifying the 
decree of the lower Court would dismiss 
the plaintiffs’ suit with costs throughout. 

Fforde, J— I agree. The plaintiff 
has brought this suit for reimbursement 
for sums which he alleges he has ex¬ 
pended as agent on behalf of his principal 
in compromising a number of threatened 
suits brought against the principal for 
damages for breach of contract in con¬ 
nexion with the sale of certain consign¬ 
ments of salt. To succeed in his suit the 
plaintiff must prove that in compromis- 
mg this threatened litigation he was 
acting within the scope of his authority, 
that is to say, that he was authorized 
by the defendant to take the steps he did 
either by the express terms of the con¬ 
tract of agency or by necessary implica¬ 
tion from the defendant's conduct. 

_ *Sof Iayne ° n Dama Ses (9th edn , 
p. 542) an agent s right to indemnity 
is expressed as follows : 

instructions of his principal he ^ 

to lull compensation therefor But 
entitle an agent to recover fmm k; n °. r ^ e . r 

tha^th U ? h C ‘ rcUmstancos he show"'firsts 

that the loss arose from the fact nf hia 
secondly, that he was acting within th ’ 
of his authority ; and thirdly, that the l PQ 
~ s 7.o l ,“‘" bUtabl » t0 „„„ 

Id Pettman y. Keble (8) it was held 
that where an agent, exercising his best 

entered into on behalf of hi** C . ont . raofc 
who had notice ofthf actin'* l £ft 

to be pursued, the Z?™ entiti ZT 0 

a f t’ alt h / d *hwatened S1 to Dl bring 
aotionsjo ^amages for non-d eliv», Y “f 
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was the duty of the agent to immediately 
communicate this fact to his principal 
and take his instructions. It is true 
that he communicated to his principal 
the fact that he intended to make settle¬ 
ments with the purchasers, but, far from 
authorizing him to make any settlement 
on his behalf, the defendant expressly 
forbade his doing so. In the face of this 
repudiation there was no justification 
whatsoever for the agent taking the 
matter into his own hands. Far from 
acting within the scope of his authority 
he in fact acted against the express in¬ 
structions of his principal. On these 
grounds alone the suit must fail. 

S.J. Appeal dismissed. 


* * A. I. R. 1928 Lahore 202 

Tek Chand, J. 

Moti Ram Prem Chand and another — 
Appellants. 

v. 

Kewal Ram Dharam Chand and others 
—Respondents. 

Misc. First Appeal No. 960 of 1925, 
Decided on 25th May 1927, from 
order of Dist. Judge, Jhang, D/- 10th 
January 1925. 

(a) Provincial Insolvency Act (19 20) 
S. 75 — Appeal against order of adjudication — 
Receiver is not necessary party. 

A receiver is not a necessary party to an 
appeal in which the very order of adjudication 
(as a consequence of which the receiver was 
appointed) is in question. The uniform prac¬ 
tice of the Puujab Chief Court and of tho 
Lahore High Court has been that a receiver is 
not considered a necessary party to appeals 
against orders of adjudication : Lah. Civ. A. 
No. 2640 of 1925, Rel. on. ; 14 Bom. 189 ; 39 .4//. 
152 ; Ex parte Webber , (1690) 24 Q. B. 313, 
Dist. : 26 Bom. 476, Expl. A. I. R. i925 Cal. 
785 ,Appr. (P 203 C2) 

(b) Civil P. C., O. 41, R. 20—Party impleaded 
in lower Court can be joined as respondent even 
after limitation for appeal. 

Under O. 41, R. 20, Civil P. C., a person who 
was a party to the proceedings in the Court 
below may be added as a respondent though 
the time to appeal against him has expired. 
Tho law of limitation doe3 not aflect the powers 
of tho Court to implead such persons : 79 P. R. 
1914 ; 33 Cal. 329 ; .4. I. R. 1921 Nag. 12, 
A. I. R . 1924 Lah. 629 and A. I. R. 1928 Lah. 
120, Ref. [P i06 C 1, 2] 

# (c) Provincial Insolvency Act (1920), S. 10 
—Debtor applying for adjudication must prove 
prima facie inability to pay his debts. 

Under the Act of 1920 it is a condition pre¬ 
cedent to the presentation of an insolvency 
petition by a debtor that he must show that ho 
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is unable to pay his debts, and if he fails to 
satisfy the Court of his inability to pay his 
debts his petition must under S. 25 (2) be dis¬ 
missed. At this stage the Court is not required 
to make a detailed or lengthy enquiry into the 
alleged inability of the appellant to pay his 
debts. It is not intended that there shouid bo 
a regular trial of this matter at the very outset. 
But at the same time it is necessary that the 
debtor must make out a prima facie case to the 
satisfaction of the Court as to his inability to 
pay his debts. The onus of proof of all the 
essential conditions required under S. 10 lies on 
him, otherwise he has no locus standi to apply 
and his application must be dismissed : A. I. R. 

1924 Pat. 66 and A. I. R. 1923 Mad. 585, Rel. 

on. [P 207 C 1, 2] 

£ (d) Provincial Insolvency Act (1920), S. 10 
—Assets exceeding liability—Debtor must show 
inability to pay even by sale of the assets. 

Where a debtor applies to be declared an 
insolvent and shows that his assets exceed his 
liabilities, he must show also that by the sale 
of his interests or after realization of his assets 
a sum would not be secured which would 
enable him to pay his debts in full : A. I. R. 

1925 Lah. 630, Rel. on. .[P 207 C‘2] 

# (e) Provincial Insolvency Act (1920), S. 10 
—Restriction on power of alienation is not 
significant in considering debtor's inability. 

The fact that the debtor's power of alienation 
is in certain respects restricted by statute (in 
this case by the Punjab Alienation of Land Act) 
is a wholly immaterial circumstance in con¬ 
sidering debtor’s inability to pay his debts : 27 
P. L. R. 422 ; 142 P. R. 1907 ; 119 P. L. R. 
1916; and 60 I. C. 463, Rel. on. [P 208 C 1] 

Amar Nath Chona —for Appellants. 

Mukand Lai Puri —for Respondents. 

Judgment.— Ashaq Hussain Shah, 
respondent 1, applied to the District 
Judge, Sargodha, under S. 7, Provincial 
Insolvency Act, to be adjudicated an 
insolvent. In his application he estimated 
his total liabilities at Rs. 13,640 and his 
assets at Rs. 48,263 12-0, consisting of 
agricultural land which he himself valued 
at Rs. 45,000, a house worth Rs. 110 
and moveable property and outstandings 
valued at Rs. 3,153-12-0. The immediate 
cause for his making the application was 
stated to be that two of his creditors had 
applied for his arrest in execution of 
decrees, which had been obtained against 
him for an aggregated sum of Rs. 1,575 
only and which he alleged be was unable 
to pay. A list of 22 creditors, to whom 
Rs. 13,640 was said to be due, was filed 
with the application. Of the creditors 
seven appeared and supported the debtor s 
application while four contested it, alleg¬ 
ing that on his own showing the debtor’s 
assets far exceeded his alleged liabilities 
and thas he was obviously able to pay 
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his debts. The other creditors did not 
appear. 

The learned District Judge, in a brief 
judgment, relying on: (a) the applicant’s 

rtn ^ /■%*> ao f U n ^ U a irf o a iiha Ul a i . 
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statement on oath that he was unable to 
discharge his liabilities; (b) the admission 
of seven of the creditors who had sup¬ 
ported the application ; and (c) the fact 
that the two creditors had actually 
applied for his arrest in execution of their 
decrees, came to the conclusion that the 
applicant was unable to pay his debts. 
He accordingly passed an order adjudging 
the debtor an insolvent, and appointed 
one iNazar Hussain Shah receiver of the 
estate. 

Against this order of adjudication the 
appellants, who are some of the creditors, 
have preferred this appeal which is 
opposed by the debtor Ashaq Hussain 
Shah only. The other respondents, 
though served, have not appeared. 

A preliminary objection has been raised 
by the learned counsel for the contesting 
respondent that the appeal oannot proceed 
as Nazar Hussain Shah, who had been 
appointed receiver of the estate by the 
lower Court, has not been impleaded as 
a party respondent. It is pointed out 
tnat in the memorandum of appeal as 
originally presented the only persons 
arrayed as respondents were the insolvent 
and seven of the creditors, though subse- 

thTom ?D 1 ap P ellant3 ’ application 
the Official Receiver of Sargodha was 

brought on the record. But this was (it 

the Offi d - . a “ ea ? ,n S les9 Proceeding as 
the Official Receiver of Sargodha had 
nothing to do with this insolvency the 
person actually appointed as receiver 

been 8 im a i ar ^ USSain Shah ’ who had not 
been impleaded up to the date of the 

ti?/ l K^ e7 u 0a th ° Ugh severaI oPPortuni- 
had been given to the appellants 
to amend the memorandum of appeal • 
counsel for appellant admits thjf the 
Official Receiver of Sargodha was im- 

Hussal Shah“ iSfcak0 u Ui that Nazar 
aussain.Shah s name has not yet been 

Placed on the record as a party He 

however, contends that the appeal' be inn 

ZS l S as he ° rd0 [ 

appointed by fh" WerTourt^was 6 noU 

Sot^“ lQt0r6lted 'o the appeal and was 

that tL eO03Sa ^ Par6y fc0 Ifc is *rgued 

fail to Zu 5l °- t0 \ mpl0ad him * not 

ihocontitin 0 ng °i the a P pBal - For 
ontestmg respondent it is urged that 
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from the moment of Nazar Hussain 
Shah's appointment as receiver the estate 
of the insolvent vested in him and thence¬ 
forward he represented the entire body 
of creditors and, therefore, his presence 
on the record was essential for the proper 
decision of the appeal. It has, however, 
been conceded by the respondents’ learned 
counsel that there is no specific provision 
in the Provincial Insolvency Act requir¬ 
ing a receiver to be made a party to an 
appeal in which the very order of ad¬ 
judication (as a consequence of which 
the receiver was appointed), is in question 
bo far as I am aware, the uniform •prac¬ 
tice of the Punjab Chief Court and of 
this Court has been that a receiver is not 
considered a necessary party to appeals 
against orders of adjudication. Recently 
the point was specifically raised in 
Cml Appea No. 2640 of 1925, Firm of 

JrirlV *T MOl A I' B , arbha gu>an, before 
r. a ‘ Lal ; J * and f he learned Judge held 
that the appeal could proceed in the 

absenc 0 of the receiver from the appeal- 

late record. Mr. Mukand Lai Puri 
however suggests that this practice is 

r 6S U- and re - 163 on cerfcain English 
and Indian authorities, which he s^ys 

support his contention and which are 

also cited at p. 281 of Mr. Rustomii’s 

valuable commentary on the Provincial 
Insolvency Act, to support the remark 
that in an appeal against an adjudica- 
tioUyOrder the receiver is a necessary 

SaroL 6 ta ZiTon Z 
a'certair^firm £a2? ^ 

-d sty, a « W 

, f" 00 , 3 a3 ‘ts partners was id- 

judged insolvent under S 9 d 

Debtors Act (n J $ , Insolve “t 

Shortly after the passing of'thft 0 ' ^ ' 
of adjudication, one Hafoon Si. 
applied to the Court stating thSI he?^ 
not and had never been a paftuer I'n The 

him 6 A 

tgfiSSE&S 

=3333?:# 

as the applicant was concerned A#!** 

inqui ry the rule was ^ 
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order of adjudication confirmed. Against 
these orders Haroon Mahomed preferred 
an appeal to the appellate Bench of the 
High Court impleading the petitioning 
creditors only as respondents. Before 
the hearing of the appeal, however, he 
bought off these petitioning creditors and 
consequently the latter withdrew their 
opposition. On this a number of persons 
from amongst the other scheduled credi¬ 
tors came forward and applied to be made 
parties to the appeal. This application 
was opposed by the appellants, but was 
supported by the Official Assignee. The 
learned Judges held that in these circum¬ 
stances the other creditors were outitled 
to bo placed on the record and heard in 
support of the lower Court's order. The 
question whether the Official Assignee 
was a necessary party was not discussed 
and decided, nor is it clear from the 
report at what stage and at whose instance 
was he impleaded. All that is mentioned 
is that at the close of the hearing the 
Official Assignee asked for his costs on 
the ground “that he was interested in the 
appeal and was bound to appear,” and 
the Court granted him costs. The point 
now before us does not seem to have been 
directly raised, nor is there any discus¬ 
sion or definite decision on it. Moreover, 
the facts of the case were very peculiar. 
As already pointed out, a firm consisting 
of nine partners had been adjudicated 
insolvent, and the person who was con¬ 
testing the order of adjudication was one 
of them. The other eight partners do 
not appear to have been impleaded. For 
these reasons the case does not seem to 
be of much assistance to us. 

The next ruling referred to is Karsan- 
das v. Magan Lai (2), which also is a 
case under the Insolvent Debtors Act. 
There, on the application of some of 
the creditors the appellant had been ad¬ 
judicated an insolvent by a Judge sitting 
on the original side of the High Court. 
Against this order the insolvent had 
preferred an appeal to the appellate 
Bench and at the hearing of the appeal 
a preliminary objection was taken on 
behalf of the petitioning creditors that 
the appeal could not proceed as the 
Official Assignee had not been impleaded 
as a party The objection was, however, 
overruled by Jenkins, C. J., and the 
appeal allowed to be heard. Here, again, 
there is no discussion on the point hut 
-\L) 1902] 26 Bom. 476=4 Bom. L. R. 94. 


the decision, so far as it goes, supports the 
appellants rather than the respondent. 

The third case cited is Jhabba Lai v. 
Shib Charan Das (3). That was an 
appeal by the petitioning creditors against 
an order of the insolvency Court rejecting 
their application for attachment of certain 
property which they alleged belonged to 
the insolvent, but which the Court had, 
on objections by the sons of the insolvent, 
declared to bo the personal property of 
the latter It was held that the peti¬ 
tioning creditors had no locus standi to 
file an appeal against this order. This 
case has obviously no bearing on the 
point before us. 

Mr. Mukand Lai, however, places 
much reliance on In re Webber Ex parte 
Webber (4), where it was held by the Court 
of appeal that notice of an appeal against 
a receiving order must in every case be 
served on the Official Receiver within the 
time limited by the rules for service on 
the petitioning creditor. It is, however, 
clear from a perusal of the judgment of 
Cave, J., who had upheld the preliminary 
objection in the Divisional Court, as well 
as the judgments delivered on appeal by 
Lord Esher, M. R., and by Lindley and 
Lopes, L. JJ., that the decision proceeded 
on the peculiar provisions of 0. 58, R. 2, 
of the Rules of the Supreme Court, and 
on the rule of practice which had been 
laid down by the Divisional Court in 
England for such cases. 0. 58, R. 2, 
provides that the 

notice of appeal shall he served upon all parties 
directly aflected bj the appeal and it shall not 
bo necessary to serve parties not so affected; 
but the Court of appeal may direct notice of 
the appeal to be served on all or any parties to 
the action or other proceeding or upon any 


son not a party. 

doth the Master of the Rolls and 
idley, L. J., observed that it was doubt- 
whether a receiver in bankruptcy 
ild be held to be party directly affected 
;hin the meaning of the aforesaid rule, 
i they decided that under R. 2 the 
visional Court was empowered to direct 
iice of the appeal to be served even on 
person who was not a party to the 
)ceedings. They further held that the 
visional Court was entitled to make its 
n rules for the impleading of parties 
3 it could not be said that in that 
rticular case the rule framed by that 

3) [1917] 39 All. 152=37 I. C. 76=15 
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•Court, on which Cave, J., had relied, was 
in any way unreasonable or improper. 
It is thus clear that this ruling is no 
guide for the Indian Courts in hearing 
appeals against the orders of adjudication 
passed under the Provincial Insol¬ 
vency Act. In the Civil Procedure 
•Code there exists no rule corresponding 
to R. 2, 0. 58, rules of the Supreme 
•Court, nor am I aware of any rule to 
this effect having been framed by the 
Lahore High Court under its rule-making 
power. In practice the receiver has 
•never been, as already stated, considered 
a necessary party to appeals before the 
High Court or the late Chief Court. 

Mr. Mukand Lai’s main argument, 
however, is based on S. 28 (2), Provincial 
Insolvency Act, which lays down that 
■on the making of an order of adjudication, the 
whole of the proporty of the insolvent shall vest 
in the Court or in a receiver as hereinafter 
provided, and shall become available among the 
creditors. ° 

It is argued that as under this section 
•the whole of the property of the insol- 
•vent vests in the receiver and he 
represents not only the insolvent but 
-also the entire body of creditors, he is the 
.person most interested in the result of the 
appeal and is, therefore, a necessary party 
■to it. I have given much careful thought 
and anxious consideration to this argu¬ 
ment and have reached the conclusion 
that the provisions of this section, instead 
of supporting the contention of the 
learned counsel, are really against it. In 

t0 exa . mine the soundness of this 
•argument it is necessary to refer to cer- 
tam provisions of the Provincial Insol- 

Cmi7t 7' VI- layS down that the 

Court does not dismiss the petition.it 
shall mak e an order of adjudication. In 
b. 28 (2) it is provided that on the 

whoeof°h n ° rd0r ° f Vindication the 

•sha? °i th0 / , pr ° pei ' tyof fche insolvent 
shali vest m the Court or in a receiver 

th fl h p 0in f t . 0r provided - S.56 empowers 
•the Court to appoint a receiver for the 

ins ° f ivent either * 

anv tfL h n° rd6r ° f Vindication or at 
"‘such nr aft ® rwa f ds - and it is stated that 
"an u P 0perty shall thereupon vest in 

s 68 TTf This 18 “‘“W™ by 
•r.oeiv« k d .T thllt wh8ra 

•have all fi 8 app ° mted . the Court shall 
■all fhn 6 n ^ s °f* and may exercise 

Jver h hKcT 7 ferr6d ° a ‘ a recei ^ 

sections of 7 ex f minat ion of these 
° DS of th0 ^ makes it clear that 


on adjudication the property of the in' 
solvent vest in the Court and the Court 
may or may not, as it thinks fit, appoint 
a receiver to take charge of the estate of 
the insolvent. It may administer the 
estate itself or it may decide to exercise 
these functions through a receiver. If 
and when the Court chooses to delegate 
its functions relating to the administra- 
of the estate to a receiver, then, and not 
till then, doe9 the estate vest in the re* 
ceiver. The receiver has no independent 
status of his own. He is merely an 
official of the Court, the hand through 
which the Court chooses to act. The 
property primarily vests in the Court, 
and it is only by virtue of the delegation 
of its powers by the Court to him that 
the receiver is vested with the estate: 
see in this connexion the remarks of 
LeRossignol, J., in Prithi Nath v. Bashes - 
har Nath (5) and also the decision of the 
Madras High Court in Official Receiver 
°f Trichinopoly v. Somasundaram Chet • 
tiar (6). If this is the correct legal posi¬ 
tion then it cannot be argued simply 
because under certain circumstances the 
property of the insolvent vests in the 
receiver for certain purposes, he is a 
person interested in the result of the 
appeal and is a necessary party to it. 
*or otherwise in cases in which the 
.urt does not choose to appoint a re- 
ceiver or where an appeal against the 
order of adjudication is preferred before 
a receiver is appointed under S. 56, it 
would, by parity of reasoning, be neces¬ 
sary to implead the Court as a party to 
the appeal. This position, however, is 

absurd on the face of it. Nobody would 

be heard to argue that in such a case the 
appeal cannot proceed because the Court 

pa . 3sed t he order of adjudication 
and in which the property vests had not 
been impleaded as a party respondent. 

in pro “ ,Qentl y brought out 

Cnnrf i t *'™ ° f th ° Cal(5Utta High 

r Jagan ™\ h Marwari v. Kala- 

Banerjee (7), the reasoning and 
conclusion of whioh have my respeotful 
concurrence. 

fi n n a ;c 80ai r al p F inoi P le 3. also, the objeo- 
that n 7 enable . a3 the ord inary rule is 

be?mnlL n d«d PP0a i ° Dly th ° Se P6r90na need 

in S * ho W0re oecessary parties 
m_the_ Oourt below and who would he 

J9 no 1 :-?* 1924 Lah. 331. 

(71 30 M ' 415=34 I. 0 602 

(7) A. I. R. 1925 Cal. 785. 2 * 
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affected by the order passed on appeal. 
Here the receiver was not and could not 
have been a party to the proceedings in 
the trial Court resulting in the order of 
adjudication. Further, as pointed out 
already, the very appointment of the re¬ 
ceiver is dependent upon the order of 
adjudication and for this reason also his 
absence from the record is not a fatal 
defect to the hearing of this appeal in 
which the validity of this order itself is 
under consideration. I would, therefore, 
overrule this preliminary objection. 

Mr. Mukand Lai nest argued that there 
was another defect in the appeal by 
reason of which the appeal could not 
proceed. He pointed out that in the 
memorandum of appeal as originally pre¬ 
sented on 20th April 1925, fifteen persons 
were shown as appellants. On 5th Janu¬ 
ary 1926, when the case came up for hear¬ 
ing before Mr. Justice Broadway, it was 
objected on behalf of the respondents 
that Mr. Amar Nath Chona, who had 
presented the appeal, had been instructed 
by two creditors only and that he had no 
right to present the appeal on behalf of 
the others. Mr. Amar Nath Chona offered 
the esplanation that his clerk had by 
mistake made the other thirteen creditors 
as appellants, though really they should 
have been impleaded as respondents. 
The case was accordingly adjourned, on 
payment of costs to the objecting respon¬ 
dent, to allow Mr. Chona an opportunity 
to amend the appeal. An application 
was in due course presented, praying that 
the memorandum of appeal be corrected 
and these 13 persons added as respondents. 
After certain intermediate orders which 
it is not necessary to mention here, this 
application was granted on 15th July 
1926 and the 13 persons were entered as 
respondents. Mr. Mukand Lai argues 
that as these persons were actually im¬ 
pleaded as respondents more than six 
months after the order under an appeal 
had been passed, the appeal was barred 
by time against them and being defective 
by reason of their absence from the record 
ought to be dismissed. It is clear from 
the narrative of facts as given above that 
these persons were shown as appellants 
by a pure oversight on the part of the ap¬ 
pellants' counsel, and on his offering an 
explanation to this effect the learned 
Judge directed these persons to be made 
respondents. Now, it is quite clear that 
under 0. 41, R. 20, Civil P. C., a person 


who was a party to the proceedings in 
the Court below may be added as a res-' 
pondent, though the time to appeal' 
against him has expired. The law of j 
limitation does not affect the powers of. 
the Court to implead such persons: see' 
Shahab Din v. ddiran Bakhsh (8), Girish 
Chander v. Sasi Sekhareswar (9) and 
Deokaranr. Nathu (10). The question 
has recently been fully discussed by 
Broadway, J., in Amar Singh v. Kashi 
(111 and by Campbell, J., in Mt Sauani 
v. <7fuan(12). I, therefore, hold that there- 
is no force in this objection also and 
overrule it. 

On the merits of the appeal the sole- 
question for consideration is whether 
having regard to the provisions of Ss. 10- 
and 24, Provincial Insolvency Act 5, 
1920, the debtor is, on the facts as stated- 
or proved by him, entitled to present a. 
petition for adjudication as an insolvent. 
In order to properly appreciate the cor¬ 
rect legal position in respect of this- 
matter under the existing law, it is neces¬ 
sary to emphasize the very material 
alteration that has been effected in the- 
law by the Act of 1920. 

Section 6 (3) of the former Act (3 of 
1907) was as follows: 

The debtor shall not be entitled to present an- 
insolvency petition unless 

(a) his debts amount to 500 Rs.; or (b) he. 
has been arrested or imprisoned in execution of 
the decree of any Court for the payment of 
money; or (c) an order of attachment in execu¬ 
tion of such a decree has been made and is sub¬ 
sisting against his property. 

It will be noticed that under that 
section it was not necessary for the debtor 
to allege or prove that he was unable to 
pay his debts. All that was necessary tc- 
give him a right to apply for being ad¬ 
judicated an insolvent was to establish 
one or the other of the three conditions- 
mentioned in Cls. (a), (b) and (c) above. 
If his debts amounted to more than- 
Rs. 500 or he had been arrested or 
imprisoned in execution of a money 
decree or his property was under at~ 
tachment in execution of such a decree*, 
the Court was bound to pass an adjudi¬ 
cation order quite irrespective of the 
fact whether he was able to pay his debts- 
or not : see the Leading Privy Council 


(6) [1914] 79 P. R. 1914=169 P. W. R. 1914: 

' 25 L C. 549=268 P. L. R. 1914. 

(9) [1903] 33 Cal. 329. 

(10) A. I. R. 1921 Nag. 12. 

( 11 ) A. I. R. 1924 Lah. 629. 

(12) A. I. R. 1928 Lah. 120. 
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judgment, Chhatrapat Si7igh Dugar v. 
Kharag Singh Lachmiram (13). Experi¬ 
ence, however, showed that this provi¬ 
sion of the law was not suited for Indian 
conditions and that dishonest debtors 
made improper use of the insolvency law 
with a view to get out of their just liabi¬ 
lities even though they were really able 
to easily discharge them. In order to 
set right this defect and with a view to 
see that the law does not lend itself to 
the devices of dishonest debtors, S. 6 (2) 
of Act 3 of 1907 was repealed and in the 
new Act 5 of 1920, S. 10 was enacted as 
follows : 

A debtor shall not be entitled to present an 
insolvency petition unless he is unable to pay 
his debt and (a) his debts amount to five hun¬ 
dred rupees or (b) he is under arrest or im¬ 
prisonment in execution of the decree of any 
Oourt for the payment of money, or (c) an order 
of attachment in execution of such a decree 

property aBd ** subsistin 8 against his 

It will be noticed that a very material 
alteration was made to the section by 
the addition of the “ words unless he is 
unable to pay his debts” Under the pres- 
ent law it is necessary for the debtor to 
estabhsh both : ft)that he is unable to 
pay his debts, and (2) that either his debts 
amount to Rs. 500, or he has been ar¬ 
rested or h,s property had been attached 
n execution of a money decree. It has 
now been made a condition precedent to 

bt rThf atl< fu° f an insolvenc y petition 

is^inflhl 6 ^ 01 th u- h ® mUst show fchat he 
« y e t t0 .u aydebts and if he fails 
to satisfy the Court of his inability to 

S 25 h (2) bo 6 dS bl8 ?® fcit j on must under 
»• 2,b (2) be dismissed. S. 10 has, how- 

"Vm the * 

the hil t 

lurnish only such proof as will satisfv 
the Court that there are prima faoie 

be bound f J 6Q S ° 9atl8fied 8hal l not 

be bound to hear any further evidence 
thereon. In other words at thia of 

tafl^ 0Urfc i iS DOt r0quired to make a d? 
i^ahn-f r ! n * 8 u hy en iniry into the alleged 
inability of the appellant to pay his debts 

I .s net miended that thore shoe d be a 
1 °' tbi8 * the £rj 

y ihaf tl. timo « Peces- 

S-rT^#Ahe_!l«.etio n of 
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the Court as to his inability to pay his 
debts. The onus of proof of all the essen¬ 
tial conditions, required under S. 10, lies 
on him, otherwise he has no locus standi 
to apply and his application must bo dis¬ 
missed : Gobitid Prasad Gir v. Kishun 
LalDhokri (A. I. R. 1924 Pat. 166 ; and 
Lakshminarayana Aiyar v. C. R. Subra- 
maniya Aiyar (14). 

Now can it be said that in this case the 
respondent has made out a prima facie 
case of inability to pay his debts ? In 
nay judgment on an examination of the 
contents of his petition and the other 
facts on the record, the question can only 
be answered in the negative. It is no 
doubt true that the respondent boldly 
asserts that he is unable to pay his debts 
and a few of his creditors, who represent 
only a small fraction of his alleged total 
indebtedness, support him, but the details 
of his assets and liabilities as given in 
his own petition instead of showing his 
inability to pay bis debts lead to exactly 
the opposite conclusion. He values his 
property at Rs. 48,000 and states that 
the debts due by him are Rs. 13,000 odd 
only. He does not allege that his assets 
are locked up in investments for which 
there is no market or that they are other¬ 
wise incapable of realization. 

Assuming, and at this stage it must be 
so assumed, that his liabilities are cor¬ 
rectly stated in the petition, his property 
is according to his own valuatnn worth 
nearly four times of what he states he 
owes to his creditors. The rule of law 
applicable to such a case is thus stated 
y Singhal at p. 73 of his treatise on the 
Law of Insolvency in British India : 

orshnnM ' 10 , and 241 Provincial Act, the debf 

hi debts d W°K ly Pr i* V L e that he is una blo to pay 
fils debts. Whore a debtor applies to be declared 

his KSE h« d S \° W £ that hU assets oxoeo ^ 

sale of hisl’.f T St sW also that by the 

“S3! 

whI re y th« Ir A l u r t0 u- thQ P r03enfc one, 
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then to mike arrangements for farming a por¬ 
tion of the land. If the Insolvency Court can 
arrange to farm a portion of the land, the appli¬ 
cant can equally well arrange a lease of "the 
same portion. The words in the section must 
I think, be read as meaning what they say and 
if a man has on his own showing marketable 
property of an infinitely greater value than his 
outstanding debts, he is clearly able to pay them. 

In that case as here, the debtor was 
an agriculturist owning large property 
comprising land of the value of Rs. 44,000 
milch and plough, cattle, etc. He had 
applied to be adjudicated an insolvent on 
the ground that ho was unable to pay his 
debts amounting to Rs. 9,000. The ap¬ 
plication was granted by the District 
Judge, but the order was set aside by the 
High Court. There is no doubt that in 
such cases the debtor is able to pay his 
debts, but he is not desirous of doing so. 
Such a person is, obviously, not entitled 
to apply for adjudication as an insolvent 
under S. 10 of the Act. 


Mr. Mukand Lai Puri, as a last resort, 
contended that the respondent in this 
case was a member of an agricultural 
tribe and that his power to alienate his 
landed estate was by statute restricted 
and that the refusal of his application 
for adjudication as an insolvent would 
nullify the provisions of that Act. I 
however, fail to see the force of these 
contentions. The fact that the debtor’s 
power of alienation is in certain respects 
restricted is a wholly immaterial circum¬ 
stance. In Barkat Ali v. Gu.rd.itla, (16), 
a similar argument was put forward 
before Coldstream, J.,and rejected. There 
the debtors alleging that their debts 
amounted to Rs. 2,100, and that they 
were unable to pay their debts petitioned 
to be adjudicated insolvents. It was 
found that they were occupancy tenants 
and that their occupancy rights could be 
mortgaged for Rs. 2,500 which would be 
sufficient to liquidate their debts. It 
was, however, argued that under S. 56, 
Punjab Tenancy Act, the landlords' con¬ 
sent was necessary before the occupancy 
rights held by the debtors could be sold 
and as the landlords might have refused 
consent without assigning any reasons it 
could not be said that the debtors were 
able to pay their debts. The learned 
Judge held that as it had not been shown 
that the landlord had refused to allow 
alienation of the occupancy rights it 
could not be said that the debtors were 

(16) [1926] 27 P. L. R. 422 (423). 
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unable to pay their debts and he accord¬ 
ingly dismissed the application. 

The principle underlying this decision 
fully applies to the present case and is a 
complete answer to the first part of Mr. 
Mukand Lid's argument. Nor am I 
pressed by tbe suggestion that the rejec¬ 
tion of the petition of an agriculturist 
debtor in the circumstances stated above 
would defeat the object of the Punjab 
Alienation of Land Act. That Act merely 
restricts and in some case prohibits the 
transfer of agricultural land by members 
of notified agricultural tribes to persons 
belonging to non-agricultural tribes. It 
was not intended, nor does it purport to 
assist well-to-do agriculturist debtors 
who can easily discharge their liabilities, 
but who are unwilling to do so, in escap¬ 
ing from their just obligations by getting 
themselves adjudicated insolvent. Nor 
is there anything in the Act, which is 
intended to'prevent money-lenders from 
recovering sums justly due to them by 
any legal means in their power : see re¬ 
marks of Robertson and Shah Din, JJ., 
in Jahart Khan v. Data Ram (17), of 
Broadway, J. in Haidar v. Fatteh Khan 
(18) and of Chevis, J., in Ladha Singh v. 
Ahmad Yar (19). I, do not, therefore, 
see that tbe Land Alienation Act has 
any bearing on the decision of the point 
before me. The real question to be de¬ 
cided is whether the applicant is unable 
to pay his debts and this he obviously is 
not on his own showing. 

For the foregoing reasons, I am of opin¬ 
ion that the contesting respondent was 
not entitled to present a petition for ad¬ 
judication as insolvent and the order 
passed by the lower Court granting 
his application cannot be sustained. I 
would, therefore, accept the appeal, set 
aside the lower Court’s order and direct 
that the petition of respondent 1, for 
adjudication as an insolvent be dismissed 
with costs in the trial Court. As the 
appellants were careless in drawing up 
their memorandum of appeal I would 
leave the parties to bear their own costs 
in this Court. 

j) D Appeal accepted. 


(17) [1907] 142 P. R. 1907=86 P. W. R. 1907— 

(18) [1916] ^119 P- L - R - 1916=37 I. C. 193=- 
114 P. W. B. 1916. 

(19) [1920] 60 I. C. 463. 
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Jai Lal, J. 

Aya Ram Tola Ram —Decree-holder— 
Appellant. 

v. 

Joint family Hit Ram Bhoj Raj— 
J udgment'debtor;—Respondents. 

* Jlisc. First Appeal No 2704 of 1926 
Decided on 6th May 1927, from order of Sr. 
Sub-Judge, Dera Ghazi Khan, D/- 14th 
August 1926. 

(a) Civil P. C. % S. 145 —Section applies where 
liability Is incurred independently of the de¬ 
cree. 

Section 145 applies to cases where the liabi¬ 
lity of the surety is incurred independently of 
the decree and is not contained in or declared 
by the decree itself which is sought to be ex¬ 
ecuted. In the latter case such a person becomes 
really a judgment-debtor and therefore becomes 
liable as such. [P 210 C 1 2] 

\V here in a suit for money a compromise was 
arrived at whereby one of the defendants was 
exonerated as defendant but he undertook as 
surety the liability of the deoretal amount by 
charging certain property of his and a decree 
was passed accordingly. 

^ el f. : fc i hafc tbe deoree-holder was entitled in 
execution to proceed against the surety’s pro- 

V M9; A. 7. R. 1924 CaK 

045, A. I.R. 1922 Cal. 85, Pel. on. [P 212 C 1] 

^ C.. o. 8t, R. 14— Applicability, 
iah R 14, 0f °‘ 34 does not “PP 1 ? t0 the Pun- 

J „ . [panes] 

Parana Ram—tor Appellant. 

Badri Das for Respondents. 

A "n gin ^ The a PP 0lIant9 Messrs. 
Aya Ram Tola Ram instituted a suit aga- 
inst the jomt family firm of Rai Het Ram 
. . Kaj for recovery of Rs. 1,14,449-8 
puncipal and interest claimed to be due 
on account of commission agency dealings 
^ n a P p ® ars that Sahib Dharu Lal, the 

pa? ner in fn r fh PC ? d f enfc ,' W&S alleged fco be a 
J ar a tn ® r Jl ? the defendant firm and a de¬ 
buth? S C a ^ ainst him P ers °nally, 

but he contested his liability. The suit 

* and a decree for 
cent not’ 000 ’ Wlth fUtUr0 infc0resfc afc 6 Per 

Ts ed / 15, “ bl6 by ^Wrneota 

acco T rdanc e with the compro- 

Sind The h0 fi JUdl f 1 T> 1 . C ?? miss ioner of 
a l rm of Rai Het Ram Bodh 

for thU 006 B ° dh Raj were made liable 

S the :ZZ at - Tbe Allowing clause? 

cne written compromise whioh was 
* n fcbe deoree must be men* 
(8) 0 in ° under3fcaQd ' t he present dispute: 
P-Sid on lulY-tl S ° f K th , e are not 

•-i!!Us^SAu w .L°"‘ amount th “ *»• 


(4) That as security for the due payments of 
the said decree, the following immovable pro¬ 
perties including the right title .and interest of 
R. S. Dharu Lal, son of R. B. Het Ram are de¬ 
clared to be under the mortgage lien of the 
plaintiff : 

(a) Agricultural land measuring about 15,00 
bighas etc. 

(b) Agricultural land measuring about 300 
bighas etc. 

(b) ll/16th annas share in agricultural land 
measuring about 200 bighas. 

Defendants Bodh Raj and R. S. Dharu Lal 
declare that the above lands are their pro¬ 
perty and are alienable and that they are unin¬ 
cumbered. 

That the plaintiffs are entitled to recover 
the decretal amount as also any instalment in 
default from the property of the said firm of 
Het Ram Bodh Raj, the property hereby 
mortgaged or from the defendant Bodh Raj per¬ 
sonally. In the event of deficiency the plaintiffs 
are entitled to recover the amount due to them 
from the other joint family immovable property 
of the defendants Bodh Raj and R.S. Dharu Lal 
llet Ram except the residential house. 

(C) That the defendant R. S. Dharu Lal is not 
a partner of the firm Rai Het Ram Bodh •Raj 
and is not personally liable for the claim in 
suit but he has joined in this decree as surety 
in order to secure the due payment of the plain- 
tin s claim and to render his share to the joint 
family property liable for the plaintiffs’ claim 
and has signed the application as such *suretv 
and for the said ’purpose. 

(7) The suit against the defendant R. S. 
haru Lal is dismissed with no order as to costs 
but be continues as liable as surety as above 
provded to the extent of his right, title and 

above 1 in the J ° int fnmUy propert >’ ref erred to 

I have set out in detail the above 
clauses in the decree because the question 
involved in this appeal depends upon the 
correct construction of the same with re¬ 
gard to the liability to sale in execution 
proceedings of R. S. Dharu Lai's interest 
m the property mentioned above. 

It appears that default having been 
made in the payments of instalments by 

the firm of Het Ram Bodh Raj and Bodh 

f a, ;. fi fch f de cree holders took out a 
certificate of nonsatisfaction to the 
Dera Ghaz. Khan Diatrint where the 

When y thn ified t b ° Ve is situ “ lea 
. deoree holders sought to 

attach the interest of R. S. Dharu Lal 
Ll h l Pr ° P6r y . raontion ed iu the deoree 

including 0 7 th f h9 Various objections 
including one to the effect that R S 

Dharu Lal being only liable as a surety 

and merely to the extent of his interest 

!“. ^Property specified in the decree 

eouUon l lty °°? ld DOfc be eaforc6 d iu ex’ 

??te suit if afc a11 ^ a aepa- 

ate suit. This objection has bean al¬ 
lowed by the learned Senior Sub-Judge 
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Dera Ghazi Khan, who declined to pro* 
ceed against .the interest of R. S. Dharu 
Lai, in execution proceedings. The decree- 
holder had consequently presented an ap¬ 
peal to this Court. The learned counsel 
for the appellant contends that the exe¬ 
cuting Court was not competent to go be¬ 
hind the decree and should have executed 
it in accordance with the conditions ex¬ 
pressly mentioned therein. His case is 
that the liability of the respondent R. S. 
Dharu Lai was that of a surety and there¬ 
fore he was liable to be proceeded against 
in execution J under S. 145, Civil P. C. 
The section provides that where any per¬ 
son has become liable as surety for the 
performance of any decree or any part 
thereof, the decree may be executed 
against him to the extent to which he has 
rendered himself personally liable in the 
manner provided in the Civil Procedure 
Code for the execution of decrees and that 
such person shall for the purpose of ap¬ 
peal be deemed a party within the mean¬ 
ing of S. 47. The contention of the 
learned counsel apparently is that the 
respondent made himself personally liable 
and is therefore liable to be proceeded 
against under S. 145, Civil P.C. 

The learned counsel for the appellant 
on the other hand contends that the op¬ 
eration of S. 145 is limited merely to the 
extent of the personal liability of the 
surety and that it does not permit the sale 
in execution proceedings of any immov¬ 
able property charged and that the liabi¬ 
lity as against such property must be en¬ 
forced in a regular suit. Another con¬ 
tention of the learned counsel was that 
though the property sought to be attached 
was comprised in the decree, still it could 
not be sold as it was not the subject 
matter of the suit in spite of the fact that 
the decree was by virtue of a compromise. 

It seems to me that even if the conten¬ 
tion of the counsel for the respondent is 
correct that the liability of a surety can 
be enforced under S. 145, Civil P. C. only 
in so far as he has made himself person¬ 
ally liable but not against any immov¬ 
able property that he may have mortgaged 
to secure such liability. Mahalashmi Bai 
v. Badan Singh (l) is clearly an autho¬ 
rity igainst this contention, still I con¬ 
sider that the present is not a case to 
which S. 145‘has any application. This 
section in my opinion applies to cases 
where the liability of the surety is in- 

(1) A. 1. R. 1924 All. 105=45 All. 649. 


curred ‘independently of the decree and 
is not contained intor declared by the 
decree itself which is sought to be 
executed. In the latter case such a 
person becomes really a judgment- 
debtor and, therefore, becomes liable as 
such. I will not, therefore, express any 
definite opinion whether or not the oper¬ 
ation of S. 145, Civil P. C., is limited to 
the enforcement in execution proceedings 
of the liability of a surety only to the 
extent of his personal liability and not 
against any property that ho may have 
mortgaged as such surety. 

The question then is whether under the 
circumstances mentioned above and hav¬ 
ing regard to the terms of the decree that 
I have already quoted, the interest of 
R. S. Dharu Lai in the properties men¬ 
tioned in the decree can be attached and 
sold in execution proceedings or whether 
it is necessary for the decree-holder to 
institute a fresh suit under 0. 34, Civil 
P. C., to enforce the lien against such 
property. As I have already stated I 
must hold that R. S. Dharu Lai is a 
judgment-debtor in this case. He was 
originally a defendant and there is no 
question that a decree could have been 
granted against him. It is in my opinion 
immaterial for the present purpose that 
under the terms of the decree he was held 
not to be a partner in the firm, but ac¬ 
cepted the liability in another capacity. 
On the suit as framed the decree is with¬ 


in the four corners of the plaint except as 
regards the lien on the immovable pro¬ 
perty, but the lien was created by reason 
of a compromise. The real question is 
whether it is merely a declaratory decree 
so far as the lien on the immovable pro¬ 
perty is concerned or whether it is a 
deoree which is capable of being executed 
against such property. That question 
has to be decided with reference to the 
intention of the parties to be gathered 
from the contents of the decree. In 
Sukumari Debi v. Mangneeran Bhangar 


Co. (2) in a money suit a decree was 
anted on a compromise which provided 
at a security inter alia, of immovable 
operty was to be furnished for the due 
rformance of the decree and a clause 
is added in the following terms : 

Dn failure to pay three oonsecutive instal¬ 
ls the whole amount of the decree to be- 
me payable. Decree-holderslin such a case 
iv exeoute the deoree irrespective of their 

[2) A. I. R. 1926 Cal. 889. 
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cution proceedings and that 0. 34, R. 14 
was not applicable to the case. The* 
reason for this conclusion was that it. 


tights against the security and may also 
execute against the security. 

The security was duly given by the 
wife of the judgment-debtor hypothe¬ 
cating immovable property. On default 
having been made in the payment of the 
instalments, a question arose in the exe¬ 
cution proceedings whether the property 
hypothecated could be sold in such pro¬ 
ceedings. The following remark occurs 
in the judgment of Rankin, J.: 

However, in this case the two parties con¬ 
cerned in this joint bond, viz., the defendant 
and his wife, charged different interests in the 
same property which it would be inconvenient 
and wasteful to realize separately by sales in 
different Courts and at different times. I see 
great difficulty in realizing this defendant’s 
interests save by proceedings undor S. 47 and 
as I think that both intended to agree that the 
matter should bs thrashed out in execution I 
think the judgment of the learned Judge should 
be supported. 

The consequence was that the property 

hypothecated was allowed to be sold in 
execution proceedings. Similarly in 
Kashi Chandra v. Priyanath Bakshi (3) 
in a suit to enforce a mortgage security 
a consent decree was passed which was 
to the following effect : The decree- 
holder would be entitled to receive from 
the judgment-debtor Bs. 4,000 on account 
of principal and Rs. 400 on account of 
costs. The aggregate sum of Rs. 4,400 
was to be paid by annual instalments 
whmh were specified in the schedule and 

Th« *V 0 P°'? ,ng “^ion was added • 

R S T 4 400 8fendantS WH1 pay to tho Plaintiffs 
Rs 4,400 on account of tho claim and costs as 

iW D / fc “ mentS moQtioned below. If default 
pla7n& a ^HK nt 0f K any ° ne instalment the 

whole amount duefor airinslalments 63 ^0^0 

Default having been made in the pay - 
ment of the instalment the decree-holder 
ought to execute his deoree by selling the 
property mortgaged, but was resisted by 

B u d n Ql r 6[ ttTT lhe . 

decree-hnl^’ ? * ?’ °*» d »3eutitled the 

decree holder to enforce the liability in 

S U 3uoh Ef Dg8 'i fc K b6iQg ° 0DfceQded 

iorer S Thi' a l U °.- en,0 r 

j 1, ’ This objection of the iudgmenf- 

aebtor disallowed. It was held t ha \ 

hnl?. d ,? provi( ied that the decree 

bj t.W U,a th8 

MOdwll eMoutio ”' therefore, he 


-- — --- vu >> c*o v ua u ic* 

was the intention of the parties that if 
default were made by the judgmeDt-debtor 
the decree-holder could be at liberty 
to take out execution against the mort¬ 
gage properties which were to remain- 
charged until the amount due for the last 
instalment had been paid, and, therefore, 
the authority of the decree-holder to 
take out execution extended both to tb& 
taking out of execution of the decree as 
a money decree and also against the- 
hypothecated property The facts of 
that case are identical with those of this- 
case, the only difference being that in the 
reported case the suit originally was to- 

enforce mortgage security, while in tho 
present case the suit was for a money- 
decree The difference in my opinion ia 
not material. It is to be observed thab 
there also as in this case, no decree in 
the form laid down in O. 34, had been 
granted and there was no express pro¬ 
vision that the mortgaged property shall 
oe sold in execution proceedings on 
a default by the judgment-debtor. It 
may be mentioned that R. 14, O. 34, does- 
not apply to this Province. 


dral? } i y *5 Vast V. Suren- 

tht hu° ndal ' ifc was held ‘bat 

the holder of a decree for future- 

“tr ID Wh0se favour a charge on 
immovab 16 property for the payment of 

the allowance settled is created by the- 

withmiM 60 ^ 6d 6 - recOV0r in “Mention, 
without further suit, the allowance as it 

accrues due, and that it is not obligatory 

upon the decree-hoMer to have recourse 
the T* t0 ° nf T orce fche c ^rge created by 
R 14 0^4 n\Tn furth6r heldtha t- 

nnlei 3 1’ ClV1 l P ' C -’ d ° 03 nofc apply 
of he h6 ? 0CreO ° bfcaiDed hy th c holder 

the 7 Charge falls within- 

S mt ?1 °?/ a decree for Payment 

fnsTnrW S. 9atl8faofcion of a claim aris- 
t * , morfcgagQ or charge, and 
further that where a oompromise decrees 

fc i be decre0 ‘ h older would be. 

of the nr ° 120 fc h 0 amount by sale- 

meQtioned therein it is 
not open to the judgment-debtor to resile. 

thaf nT 6 ?? prooeedin S3 and contend 

si h on of 0t fh lt 5 8tanding the 0Xpre39 Provi- 
sion of the deoree the deoree-holdermusk 

be driven to a separate s uit 096 

(4) A. L B. 192a Oal. 35. 
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I hold that the above authorities fully 
support the contention raised od behalf 
of the decree-holder that it was the 
intention of the parties to enforce the 
laibility of the property charged in exe¬ 
cution proceedings, and that the execut¬ 
ing Court should have proceeded with the 
execution of the decree as prayed by the 
decree-holder. I accept this appeal with 
costs throughout, set aside the order of 
the Senior Sub-Judge and remit the case 
to him to proceed with it in accordance 
with law. 

D-D. Case remitted. 
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Harrison* and Dalip Singh, JJ. 

Jugal Das and another— Appellants. 

v. 

lit. Jasodan Dai k others —Respondents. 
First Appeal No. 711 of 1922, Decided 
on 18th May 1927. 

(a) Evidence Act, S. 114—A person going 
to another district is governed by personal law 
of the old district—Custom {Punjab). 

The ordinary presumption of law is that 
when a person leaves one district and goes 
into another where a different custom pre¬ 
vails, he carries his personal law with him and 
unless there is something to show that he had 
abandoned his personal law and had adopted 
the law of his new district, he will continue 
to be governed by the personal law of his old 
-district. [P 213 0 2] 

( b) Custom ( Punjab ) — Succession of 
daughters to their father's property—Aroras of 
-Jhang District are governed by custom. 

The Aroras of Jhang District are governed 
by custom in the matter of succession of 
daughters to their father's property : A. I. R. 
1923 Lah. 44S, Poll. [P 213 C 2] 

(c) Riwaj-i-am—Evidential value. 

A riwaj-i-am whether supported or unsup¬ 
ported by instances is a piece of evidence which 
if unrebutted is sufficient to decide the case: 
A. I. II. 191G P. C. 129 and A. I. R. 1923 P. C. 
70, Foil. [P 213 C 2] 

(d) Custom (Punjab)—Aroras of Jhang Dis¬ 
trict — Married daughters are excluded by 
-near collaterals from succeeding to their 
father's ancestral and nonancestral property. 

Among the Aroras of Jhang District near 
collaterals exclude married daughters entirely 
from succession to their deceased father's an¬ 
cestral and non-ancestral property. [P 213 C 2] 

G. C. Naranth Gobind Ram Khanna 
and J. L. Kapur —for Appellants. 

M. S. Dhagat for Badri Das, Ram 
Laul and Hem Raj —for Respondents. 

Judgment. — The plaintiff in this 
case, being the married daughter of a 
deceased Arora, sued her father's brothers 
and the unmarried daughters of her 
father for a declaration that she was a 


Mt. Jasodan Bai 1928 

proprietor and possessor of l/5th share 
of the immovable and moveable pro¬ 
perty left by her father according to 
Hindu law, by which the parties 
were governed. The plaintiff asserted 
that' her father’s brothers had no 
right to the property at all but were 
denying the plaintiff's right in the pro¬ 
perty. Hence the suit. The unmarried 
daughters, 'who are minors supported 
the plaintiff's case. The real contesting 
defendants are the plaintiff's father’s 
brothers who contested that the parties 
were governed by custom and that though 
the family originally belonged to Mauza 
Hasan Khan in District Jhang yet the 
grandfather of the defendants had left 
Jhang and taken up his permanent abode 
in Dera Ismail Khan 'where the defen¬ 
dants and their brother, the plaintiff’s 
father, had been born ‘and married and 
had acquired property. Therefore, the 
defendants were governed by the custom 
of Dera Ismail Khan. They further 
contended jthat even according to the 
custom of the Jhang District they were 
entitled to succeed to the whole of the 
property, moveable, and immovable 
ancestral, on non-ancestral left by the 
plaintiff’s father and that the plaintiff, 
a married daughter, had no kind of 
claim on the property. There was also 
a plea that certain money of which the 
plaintiff’s father had died possessed 
really belonged to one of the defendants, 
his brothers. This plea was found un¬ 
proved by the trial Court, and has not 
been raised before us. 

The trial Court decreed the plaintiff's 
suit as regards the nonancestral pro¬ 
perty and dismissed it as regards the an¬ 
cestral property holding that the defen¬ 
dants had proved a custom of the Jhang 
District by which collateral excluded 
married daughters ' in the succession to 
ancestral property but that there was no 
sufficient proof that they 'excluded mar¬ 
ried daughters with respect to nonan* 
cestral property. DeJendants have ap¬ 
pealed and the plaintiff :has filed cross¬ 
objections. , 

The defendants, the plaintiff's father s 
brothers have contended that they have 
proved that tho Aroras of Dera Ismail 
Khan are governed by custom by which 
a married daughter is excluded from all 
property left by her deceased father in 
the presence of near collaterals and an 
unmarried daughter will only hold pos- 
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session of the property until she is mar¬ 
ried or until her death. In the alterna¬ 
tive they contend that at any rate even 
according to the Jhang custom the same 
result would follow. They rely on the 
riwaj-i-ams both of Dera Ismail Khan 
and of Jhang Districts and have further 
produced a good deal of oral evidence 
with respect to both districts supported 
in some cases by instances in which 
daughters were excluded by collaterals. 
On the other hand counsel for the plain¬ 
tiff contends that the riwaj-i-ams are 
badly compiled, that they are far too vague 
and that they are unsupported by any 
instances and that, therefore, according to 
Wazira -v. Maryan (I) and other rul¬ 
ings the value of such riwaj-i-ams is 
very small and that the oral evidence for 
the defendants is insufficient to prove 
custom .both so far as ancestral and 
particularly so far as nonancestral pro¬ 
perties are concerned. 

The first question to be decided in this 
appeal is whether the parties are to be 
held governed by the custom ofthe Jhang 
District or of Dera Ismail Khan. The 
ordinary presumption of law is that 
when a person leaves one district and 
goes into another where a different cus¬ 
tom prevails he carries his personal law 
with him and unless there is something 
to show that he had abandoned his per¬ 
sonal law and had adopted the law of 
his district he will continue to be gov¬ 
erned by the personal law of his old dis¬ 
trict. _ On the evidence led fin this case 
there is no difference between the per¬ 
sonal law of the Aroras of Jhang Dis¬ 
trict and of Dera Ismail Khan District 
but we are unable to hold that it has 
been shown conclusively that the present 

; ly .; an oned ><* personal law for 
that of the Aroras of Dera Ismail Khan 
We, therefore, hold that the parties are 

governed by the law governing'Aroras 0 
the Jhang District. 

ne*t question is whether the 

bv Hindi i Jhang ’ D ‘ stricfc aro governed 
“I . nd J? law or by custom. In 0 ur 

opimon the evidence clearly shows that 

they are governed by custom and not by 

Bindu law in certain matters regarding 

VST* r0 S ar <i3 this point there 

in the ° ra evid ? nce "hieh is supported 

ZZ ■ T 0f ancestral Property by 
gg^n dmstances. T here is also the rul- 

^ io 9 i 7 ^ 84 P - R - 1917=3 P. L R 1918— 

<21. C. 858=151 P. W. R. 1917/' 


ing reported as Diyanv. Uira Nand (2) 
and there is a statement in the riwaj-i-am 
that the Aroras follow custom and not 
Hindu law. There is hardly any rebut¬ 
tal of all this evidence and we consider^ 
therefore, that it is proved that the^ 
Aroras of Jhang District are governed by 
custom in the matter of succession of 
daughters to their father’s property. 

The next point that arises for decision 
is what is the custom with regard to the 
right of daughters to inherit their 
father's property and whether near 
collaterals exclude daughters. The ri¬ 
waj-i-am of the district is in favour 
of the collaterals excluding married) 
daughters both as to ancestral and non¬ 
ancestral property. No doubt in certain, 
rulings of this Court it has been held 
that a riwaj-i-am, when contrary to the 
general custom and not supported bv 

instances has very little value. We are 

however clearly of opinion that the 
Privy Council rulings reported as Beg v 
Allah Ditto, (3) and Balgobind v. Badri 
Prasad (4) have now definitely laid down 
that a riwaj-i-am whether supported 
or unsupported by instances is a piece of 

n d r, Wh ] C ^ lf Unrebufcted is suffi¬ 
cient to decide the case. In the present 

hn S t 6 J e ^ aV t DOb ° Dly the ri ^aj-i-am 
but we also have a considerable amount 

of oral evidence to the effect that this is 

the custom of the-Aroras and this oral 

Stlndin 6 , K m6 f Dfcl .° f DS ' cerfcain instances. 

hold d f hff b f K- 1 tSe ^ ! We W0Uld DOb hft VO 
held that this oral evidence was suffi- 

cient t° estabhsh the case but coupled 

with the nwaj-i-am we consider that it 

"ZX .‘ hat lm ° nS tha "«>». 

Jhang District near collaterals as 

dSt fc defeDdan . ts are - delude ’married 
daughters entirely from succession to 

decease d father’s ancestral and non 

discusstaS r«Vny n whi e ch ary t0 

o s t 'Tj ri8 / L e 

respa/fo f»a ^ 

« is sufficient to sta^t”LTh^ 

SS=xsr>-f£ 

Lf a' t‘ 5' r j2s lah - 44»=4 Lah. 2 O 2 -' 

l'.A.8^ 6 o P , 0 - la ° =U 

(4) A. I. R. 1928 P. C <7n —sk a ,, 

0. C. 217=50 I. A. 196 (p?oi 418=26 
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-stances we leave the parties to bear their 
own costs throughout. 

N.K. Appeal accepted. 
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Fforde and Jai Lal, JJ. 

Gurdit Singh and others —Plaintiffs— 
Appellants. 

v. 

Kartar Singh and others —Defendants 
—Respondents. 

First Appeal No. 2398 of 1922, Decided 
on 3rd May 1927. 

(а) Punjab Land Revenue Act (17 of 18S9)— 
Sale of land in village—Suit for declaration 
that title to the plot of land In the village did 
not give to the purchaser an interest in the 
jshamilat land of the village—Purchaser pro¬ 
ving his interest to it by documentary evidence 
—Interest in the shamilat land had passed to 
•the purchaser . 

Mere conveyance of land without expressly 
.including an interest in the shamilat does not 
'Convey such an interest to purchaser of a land 
-in a village. 

But where the purchasers of some plot 
of land in a village, proved his title to such 
-an interest by a copy of the deed of sale of 1849 
and a fragment of the original deed, by a table 
of the proprietors of the village in question and 
by an entry in the record prepared at the 
Settlement of 1850 showing that the proprie¬ 
tors of : the plots admittedly sold by the plain¬ 
tiffs to the defendants in 1849 had attached to 
them a proportionate interest in the shamilat. 
Held: the purchasers overwhelmingly proved 
that the sale to them in 1849 of the plots in 
•question carried with it a proportionate share 
in the shamilat land: A . I. R. 1924 Lah. 444 
Expl. [P214C2 ; P 215 C 1, 2] 

(б) Evidence Act S . 32— Pedigree containing 
recitals of ownership of land is admissible if 
such recitals are reguired by law to be entered 
—Evidence Act S. 74. 

If it can be shown that the law requires that 
■entries dealing with ownership of land should 
be included in pedigree.tables then such pedi- 
.greo tables -are properly part of the revenue 
records and constitute an entry in a public 
■document which is prima facie evidence of the 
•truth of its contents. 

Mehr Chand Mahajan , and Basant 
Krishna for G. S. Salariya and Nawal 
Kishore—ior Appellants. 

Badri Das and S., L. Puri for J. L. 
Kapur—lor Respondents. 

Fforde, J.— The plaintiffs, who are 
proprietors of land in the village Nagar, 
Tahsil Phillaur, brought this suit for 
•a declaration that a silo by them to the 
contesting defendants (who are also pro¬ 
prietors of the same village) of certain 
plots of land, did not carry with it the 
proportionate share of shamilat appur¬ 
tenant to those plots. The learned trial 


Judge has held that the plaintiffs have 
failed to establish their contention, and 
that the defendants have affirmatively 
proved that in the conveyance of the 
plots in question a proportionate share 
of shamilat passed. 

The onus of proving that no share in 
the shamilat was included in the original 
sale which took place in the year 1849, 
was placed upon the plaintiffs. The solo 
evidence .which they produced to support 
their case consisted of an order dated the 
12th October 1849 made by the Deputy 
Collector. In that order the Deputy 
Collector recited that the plots of land 
in question had in fact been sold to the 
defendants, but the order omits any men¬ 
tion of shamilat land having been con¬ 
veyed with the respective plots. It is 
upon this omission that the plaintiffs 
rely to establish their -contention. It 
has been argued for the plaintiffs that 
the mere conveyance of land without 
expressly including an interest in the 
shamilat does not convey such an in¬ 
terest. This no doubt is the law. The 
defendants, however, have taken upon 
themselves the onus of showing that in 
fact an interest in shamilat was expressly 
conveyed with the plots in question. 
To support their case they have produced 
three documents. Firstly, a oopy of the 
deed of 1849 and a fragment of the 
original deed. The copy bears date 
1866. It has been produced from 
proper custody, namely from the 
custody of the successor in-interest of 
the original vendees, and being more 
than 30 years old does not require 
proof of execution. Moreover, it appears 
to have been admitted in certain litiga¬ 
tion in 1875, as it bears an endorsement 
to that effect. The defendants have not 
been able to produce any record of this 
document ever having been registered. 
It is possible that either the document 
was not registered or, if registered, the 
record of such registration has been lost. 
It may be remarked that the provisions 
in regard to registration of documents 
only came into force a few months prior 
to the date of the execution of the docu¬ 
ment in question*. The copy was at¬ 
tested in accordance with the law which 
existed at that date and bears a proper 
certificate of attestation in accordance 
with the then existing procodure. 1 
have no doubt whatsoever that this oopy 
is a genuine copy of the original deed by 
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which the plots of land were conveyed. 
In this document the shamilat is con¬ 
veyed with the plots in question. 

The next document relied upon by the 
defendants is a table of the proprietors 
of the village in question. This pedigree- 
table is stated to be a copy of the settle¬ 
ment of 1885. It has been contended by 
the plaintiffs that this document has 
been proved to be a copy of the revenue 
records of that date, but this objection 
was not made during the trial. It was 
tendered in evidence as being such a 
copy, it was aocepted by the Judge who 
decided this case as a genuine copy, and 
it is too late at this stage to contend that 
it has not been properly proved. I may 
mention in passing that the documentary 
evidence on both sides has not been 
proved in accordance with the proper 
procedure for proving documentary evi¬ 
dence. But neither party objected to 
the mode in which this evidence was 
tendered, and they cannot now raise any 
objection of this nature. This pedigree- 
fca m! e b 0ars °° tfi e following statement: 

The tenure of the village being bhayachara 

GiU »£ mn,a1, S0DS 0f Tahl SiQ 8 h - cast0 Ja t 
8 ‘ P r °P art 7 by means of sale, to- 
gether mth shamilat, from (Jahl Singh, Das- 
wanda Singh and Nihai Singh, father of the pro 
prietors entered at khata Nos. 76, SO, 82 and 89. 

Ihe shamilat there referred to is the 

abamilat now in dispute. Mr. Nawal 
Kishore urges that the entry in this 
pedigree-table referring to the ownership 
of the property therein described is not 

toth« Slb !/ Q 0Vld ? ace as ^ >8 extraneous 

to the matters which are required to be 

recorded m a pedigree-table, and he re- 
lies upon some dicta of Broadway, J., i Q 
WahMufiammad v. Muhammad Bakhsh 
u;. it is apparent, however, on reading 
the case cited that the learned Judge did 

d r u 0 that referenc0 in a pedigree- 
table to the ownership of land was^ot 

admissible in evidence. What was de- 

which iT prima 7 * Pul $ 0 docUmen t 
truth of itaS , facie T evidence of the 

that the law renn*^ 8 ’ n?/ 1 oaQ be shown 
ing with re Q ai res that entries deal- 

hni 8h0 “ u i 

petl.groe-tables. th an it 


is obvious that the facts stated in the 
entry are prima facie proved by the 
production of the document. Mr. Badri 
Das has pointed out that the rules for 
compiling these revenue records intro¬ 
duced by Mr. Princep some time between 
1863 and 1885 provide for notes being 
added to pedigree-tables showing the 
area of land held and the tenure of such 
land. In Appendix 8 to the Edn. 3 
of Douie's Settlement Manual the rules 
for the preparation of genealogical trees 
include a provision that in cases where 
an owner has lost his land whether by 
sale or by diluvion, but claims a share in 
the shamilat, this should be noted under 
his name in the genealogical tree. This 
rule follows the procedure laid down by 
Mr. Princep under the authority of S. 31, 
Punjab Land Revenue Act. I have no 
doubt that the entry in the present case 
which shows that the defendants are en¬ 
titled to the shamilat attached to the 
plots sold was made in accordance with 
the regulations that existed at the time 
when this pedigree table was compiled. 

The third document upon which the 
defendants rely is an entry in the record 
prepared at the settlement of 1850 show- 
ing that the proprietors of the plots ad¬ 
mitted y sold by the plaintiffs to the do- 
fendants in 1849, had attached to them a 
proportionate interest in the shamilat 
!em . 9 , t0 me that upon this documen- 
vhl, eVlde . nce the defendants have over- 

Tn lfcf H Pr T? that the 8ale t0 the “ 
with-it i th6P !- 1D quesfcion carriedl 
Tull-A ? proportionats share in thJ 
shamilat land. Agreeing as I do in the 

I wo^ldS? ar . nved afc ^ tfa e Court below 

would dismiss this appeal with costs. 

Jai Lai, J — I agree. 

S J " i Appeal dismissed. 

A I. R. 1928 Lahore 215 

Jai Lal, J. 

Barkat Ah and others—Betitioxxen. 

4 na ^Atespondeats. 

~ .J 1 *, p0tn - No - 100 of- 1927 

S 0 p°r o 7th S0pfcOmbei " 1927 - 

to bailiff in"delivery r 0 f 7 9 S ~ 0 i,J<r «c<io» 
holder—Court orderin / to decree- 

holder and restrain J*,* Se T 0n to decre <' 
report—No appU cal iL ob f lru S tori °!' Bailiff’s 
notice given toobUr^lZ-, ^ de *"‘Mder nor 
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decree-holder and a report was made by him to 
the Court describing the circumstances under 
which the possession could not be given to the 
decree-holder, and thereupon the Court, without 
any application by the decree-holder, and also 
without giving notice to the petitioners that it 
would investigate the matter, held apparently 
under O. 21, Rr. 97 and 93, Civil P. C., that the 
decree-holder was entitled to possession and 
that the obstructors should be restrained from 
offering any obstruction to the grant of posses¬ 
sion to the decree-holder, 

Held: that the Court, under the -circumstan¬ 
ces had no jurisdiction to proceed with the 
enquiry which resulted in an order under 
0. 21, R. 9$, that the decree-holder be put in 
possession. [P21GC1] 

Shamair Chand —for Petitioners. 

Muhammad Munir —for Respondents. 

Judgment. —In a decree awarding 
possession of immovable property to the 
decree-holder a warrant of possession was 
issued by the Court. The Bailiff was 
obstructed by certain persons in his at¬ 
tempt to give possession to the decree- 
holder and a report was made to the 
Court describing the circumstances under 
which the possession could not be given 
to the decree-holder. The Court there¬ 
upon sent a notice to the alleged obstruc¬ 
tors to show cause why they should not 
be prosecuted, and, after recording some 
evidence, held apparently under 0. 21, 
Rr. 97 and 98, Civil P. C., that the dec¬ 
ree-holder was entitled to possession and 
that the obstructors should be restrained 
from offering any obstruction to tho 
grant of possession to the decree-holder. 
This is a petition for revision of that 
order. It is contended that no application 
such as contemplated by 0. 21, R. 97, 
Civil P. C , was made by the decree- 
holder and, secondly, that the Court 
never gave notice to the petitioners that 
it would investigate the matter as requi¬ 
red by Rr. 97 and 98, 0. 21, Civil P. C # 
There is force in this contention. The 
lower Court under the circumstances had 
no jurisdiction to proceed with the en¬ 
quiry which resulted in an order under 
0. 21, R. 98, that tho decree-holder be 
put in possession, 

I accept this petition, sot aside the 
order complained against and leave the 
parties to take what further steps they 
may be advised to take in the matter. 
The petitioners will have their costs 

against tho respondent. 

c t Petition allowed. 
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Broadway and Zafar Ali, JJ. 
Secretary of State for Zndia—Peti¬ 
tioner. 


v. 

Tirath Ram and others —Respondents. 

Misc. Appeal No. 2594 of 1924, De¬ 
cided on 14th March 1927, for admission 
of appeal barred by limitation. 

# (a) Limitation Act , S. 5 —Alteration of 
alteration proved to be kJioiun to party—Time 
cannot be extended on the ground that effect of 
law was not fully appreciated. 

While it might be permissible to regard a 
“ mistake of law " as amounting to “sufficient 
cause" within the meaning of S. 5 in certain 
circumstances on the ground that an amend¬ 
ment of an Act was not fully appreciated by the 
Bar, it cannot be so regarded where .the altera¬ 
tion of law is proved to be known to the party 
(even though it may be Government through its 
law officers) seeking to take advantage of the 
plea, especially when the delay is a long one. 

[P 218 C 1] 

(6) Limitation Act , S. 5— Misconstruing law 
is not sufficient cause. 

The words "sufficient cause" should receive a 
liberal construction so as to advance substantia 1 
justice when no negligence nor inaction nor 
want of bona tides is imputable to. tho appel¬ 
lant but the mere fact that an appellant has 
misconstrued one of the rules and by reason of 
such mistake has omitted to bring his appeal in 
time is not a sufficient grouud„for enlarging tho 
time for appeal : 9 Bom. L. R. 893 and City 

of Moscow Gas Co. v. International Financial 
Society : (7 Ch. D. 241), Bel. on.. [P 218 C 2] 

Govt. Advocate —for Petitioner. 

G. C. Narang —for Respondents. 


Order. —By Notification No. 1669 G. p 
ated 28th April 1921, the Government 
cquired 3 kanals 10 marlas of land 
ituated in Amritsar. The persons in- 
erested in the land were : (a) Kanshi 
tarn to the extent of l/6th ; (b) Roshan 
jal to tho extent of 1 6th and (c) Vatta 
ilal and Kidar Nath, sons of Chandar 
}han, to the extent of 2/3rds, who filed 
hree separate objections to the amount 
if compensation allowed by the land ac- 
[uisition officer. Three references were 
ccordingly made to the District.Judge of 
Amritsar whioh were registered as Suits 
* 03 . 2, 3 and 4 of 1923 respectively. 

On 10th July 1924, the leaned District 
udge made his award, materially en- 
uncing the amount payable by Govern- 
nent. This award was recorded in buit 
* 0 2 of 1923 (relating to Kanshi Ram s 
.bjections), and tho following order was 
vritten in the other two suits ; 

“ See judgment in Suit No. 2 of 19-3 

lecided to-day.” 

On 20th October 1924, three separate 
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appeals were filed oa behalf of Govern- A copy of the award was attached to 
ment which were registered as : the memorandum of appeal in Civil Ap- 

Civil Appeal No. 2640 of 1924 Secretary of State v. Kanshi Ram 

•> >' •> 2641 of 1924 >' •> v. Rosban Lai 

» n » 2642 of 1924 

A copy of the award was attached to 
the memorandum of appeal in Civil Ap¬ 
peal No. 2640 of 1924 alone, a note being 
appended to the memorandum of appeals 
in the other two as follows : 

Copy of the detailed judgment of the District 
Judge is with the connected appeal, the Secre¬ 
tary of State v. Kanshi Ram, filed to-day. 

No objections were raised in the office 
and all three appeals were admitted to a 
hearing on 24th November 1924. 

By Notification No. 3626 G »dated 21st 
Dec. 1921,the Government acquired 2813 
acres of land in mauza Gujranwala and 
52 98 acres of land in mouza Dhulla. 

The persons interested in this land 
raised objections to the amount of com¬ 
pensation awarded by the land acquisi¬ 
tion officer and ten separate references 
were accordingly made to the District 
Judge of Gujranwala. These references 
were separately registered as follows : 

Land acquisition oase No. 1 of 1924 Jabangiri Mai 

2 /'t «• . _ 


n 


n 


ii 

it 


ii 

n 


3 


i» 

ii 


and S.B. S. Narain 

R RK ngh J v. 

u. Bhagwan Dass v . 

Pi^ U R a ?i. U v Qhammad etc - v - 

Pir Bakhsh. etc. v . 

8. Balwant Singh, etc. v. 

Vidya Vati V. 

dIss^ Ram and Ganesh 

Issues were settled separately in eaoh of v ‘ 

6 S 0 cases hnfc Kv «C_i • .. 
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ii 
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v. Vatta Mai and Kidar Nath 

peal No. 2584 of 1924. (The Secretary of 
State v. Shrimati Vidya Vati and another ) 
and the following note appended to the 
memorandum of appeal in each of the six 
other appeals : 

Copy of the detailed award of the 
District Judge is with the connected ap¬ 
peal The Secretary of State for India v. 
Shrimati Vidya Vati and another " filed 
to-day. 

No objection was taken to this course 
by the office and these six appeals, along 
with Civil Appeal No. 2584 of 1924 

were admitted to a hearing on 14th No¬ 
vember 1924. 

“S 1 ???’ an application was 
made on behalf of Government in each of 

these eight appeals in which it was 
pointed out that the course adopted was 
in consonance with the past practice of 
the Court m such cases and that- it had 

Ch. Mui R a j I’ Secy - of Sta ‘« India in Council 

Shrimiti Vidya Vati - ) v » ” " 

md S. B. S. Narain ! V * 
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ii 
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•I 

II 

II 

II 


II 
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II 
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II 

II 

II 


ai _ ^ -in eaou or 

these oases but, by consent of parties, all 
the evidence was recorded in L A r naQ 
No.1 of miUahagiri v. Secy, of State). 
The learned District Judge made his 

L!ndV Q - l8 l Ju i y 1924 - ™^ding it in 

Land Acquisition Case No. 1 of 1924 In 
it, after dealing with the matters com- 

Slt°w- h thQ r v f fer ° nces - he dealt speoi- 

_ ° J Tu*- 6 , ach ' 0a the samo date he 

ovemmeut which were registered as • 

0>vll Appeal No. 2684 of 1924 Secretary of State 
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not been "generally appreciated by legal 
Practitioners’’ that the effect J 

amending’Act «(19 of 1921)' S 9 „ th ® 
bmed with O. 41, B. i, Civil I o ' °° m ' 

.~ g XtU h .'.S n 5,' ,, e irs "«* 

appeals. eaoh of 'separate 

tached^to °1^ 0 Celo 1 T aat *ward was at- 

lint aXTa'filioglte 4 ™ 

tbeap&n Ts ^iT 

iirath Ram Ganesh Das 
v. Bhagwan Das 
v. Shrimati Vidya Vati 
v. S Rajwant Singh, eto, 
v. Ghulam Mohd, eto. 
v. Ch. Mai Raj « ) 
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the reasons set out in each application 
for the delay are : (l) that the mistake 
was due to the past practice of the Court 
in such arses ; and (2) that the effect of 
the amending Act (19 of 1921) was not 
fully appreciated by the Bar. 

There can be no doubt that in the past 
the practice of this Court was as alleged 
and in each of these arses no objection 
was raised by the office as to the pro¬ 
cedure adopted. There is also authority 
for the proposition that ‘ a mistake of 
law made in good faith ” would justify 
the application of S. 5, Lim. Act, and in 
a similar application made in Civil Ap¬ 
peal No. 2585 of 1924 ray learned brother 
Zafar Ali, J., and I exercised our dis¬ 
cretion in favour of the appellant. Each 
case has, however, to be decided on its 
own circumstances, and the point now 
raised by the lerrned counsel for the vari¬ 
ous respondents was not raised or argued 
before us in‘that crse. 

It appears that the effect of the amend¬ 
ment made in S. 26, Land Acquisition 
Act (1 of 1894) by the amending Act (19 
of 1921) was clearly set out by a Division 
Bench of this Court in Mubarak Ali Shah 
v. Secretary of Stale (l) as far back as 
19th February 1925, on an objection 
taken by the learned Government advo¬ 
cate on behalf of the Secretary of State. 
Similar objections were taken on behalf 
of the Secretary of State in Civil Appeal 
No. 2096 of 1923 and Civil Appeal .No. 
113 of 1923. 

Again, in Nur Din v. Secretary of 
State (2) this matter was considered on 
an objection taken for the Secretary of 
State who was then the respondent. It is 
thus evident that the Secretary of State 
must be credited with the knowledge of 
the alteration made in the law by the 
amending Act (19 of 1921), and it was 
very strongly urged by the counsel for 
the respondents that, while it might be 
permissible to regard a "mistake of law" 
as amounting to "sufficient cause" within 
the meaning of S. 5, Lim. Act, in certain 
-circumstances, i. e , when the mistake of 
law was made in good faith it could not 
be so regarded in the present cases owing 
to the (act that the circumstances showed 
that the Secretary of State through its 
law officers was aware of the altera¬ 
tion in question as far back as 19th 
February 1925 It was further urged that 

(1) AT 17R, 1925 Liih. 43S=G Lah. 219. 

12) A. I. R. 1927 Lah. 19=7 Lah. 539. 
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the failure to move this Court under S. 
5, Lim. Act, till over fourteen months had 
elapsed since the delivery of the judg¬ 
ment in Mubarak Ali Shah v. Secretary 
of State (l) showed such a complete want 
of "due care and attention" as amounted 
to negligence. In my judgment there is 
considerable force in this contention, for 
there can be no doubt that the Secretary 
of State through his law officers had dis¬ 
covered the result of the amendment 
made in Act 1 of 1894 by Act 19 of 1921, 
by 19th February 1925, for, as already 
stated, it was on an objection made by the 
Secretary of State setting out the said 
alteration that Mubarak Ali Shah v. 
Secretary of State (l) was decided. Even, 
therefore, if it would be permissible to 
condone a short delay on the grounds set 
out in these applications, it seems to me 
impossible to overlook a delay of over 
fourteen months after 19th February 
1925. 

It was urged that the personnel of the 
law officers of the Crown changed during 
this interval and that it would not be 
reasonable to expect one law officer to 
examine at once all appeals instituted by 
his predecessors on behalf of the Secre¬ 
tary of State prior to 19th February 1925, 
bnt the reaply to this contention is that 
the same rule must be applied to the 
Secretary of State as a ‘litigant as would 
be applied to any other member of the 
public, and, as the Secretary of .State as 
litigant clearly had knowledge of the 
alteration made by the amending Act 
19 of 1921, he cannot escape the conse¬ 
quences by pleading a change in his legal 
advisers. Admitting that it might as a 
matter of fact take a little time for the law 
officers to move in the matter, it seems 
to be that the period of fourteen months 
cinnot be but rogarded as excessive. As 
already stated, this aspect of the case was 
not urged at the time of the hearing of the 
application in Civil Appeal No. 2585 of 
1924, and while I would be prepared to 
condone the delay on the grounds ad¬ 
vanced up to a certain point, I do not 
think that the delay in these cases of 
over fourteen months can be ignored, 

It is to be borne in mind that the res¬ 
pondents have acquired valuable rights 
and, though S. 5, Lim. Act, undoubtedly 
gives the Court a discretion, it is a dis¬ 
cretion which is to be exercisedjn a judi¬ 
cial manner. I think the words sufficient 
cause" should receive 
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a liberal construction so as to advance substan¬ 
tial justice when no negligence, nor inaction 
nor want of bona fides is imputable to the ap¬ 
pellant : Emperor v. Shiva Adars (3). 

Bat, as pointed out in City of Moscoio 
Gas Co. v. International Financial 
Society (4), 

the mere fact that an appellant has miscon¬ 
strued one of the rules, and by reason of*such 
jtnistake has omitted to bring his appeal in time 
.is not a sufficient ground for enlarging the 
time for appeal. 

And again In re Coles and Ravenshear 
(5) 

where through a mistake of course as to the 
tffeofc of 0. 58, R. 15 an appeal was no* brought 
until after the expiration of the time thereby 
allowed .for appealing, there was no sufficient 
ground for granting special leave to appeal. 

In the present cases, while it may, 
with some show of reason be urged that 
the appellant was misled by the practice 
of the Court and that mistake oi law was 
made in good faith up to I9th February 
1925,1 am unable to see that it can 
properly be urged that so long a period a 9 
lourteen months after the appellant had 
become aware of the mistake can be pro¬ 
perly condoned. In these circumstances 
in my judgment these eight applications 
must be dismissed with costs. 

Zafar All, J.—I agree. 

D D - Applications dismissed. 


(3) [1907] 9 Bom. L. R. 893. 

w. 8 K 1 Ch ' 258=26 

(5) [1907]II K. B. 1=76 L. j. K. B. 27=23 T 
L. R. 32—95 L. T. 750=51 S. J. 45. 
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Shadi Lal, C. J., and Bhide, J. 
Khushi Ram-Karam Chand — p e ti 


tioner9. 


v. 


^:s niro/lnaa ‘^- p ^- 

I926 De C ided R on 2^nd December 1927° f 

siiBSf %& zb 

oomplied a return - has 

■issued under 8 22/4W mS °* ? ncrt * ce (if any) 

issued under S. 28 (2) ha ghmiuF 18 i°u a notlce 
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to appeal, by issuing against him a notice unde r 
S. 22 (4} after the commencement of an inquiry 
under S. 23 (3) : A. I. R. 1927 Lah. 5, Dist. 

... _ ‘ # [P 220 C 2] 

(6) Income-tax Act (1922), Ss. 22 (4) and 
23 (3) — Scope. 

No notice can be issued under S. 22 (4) when 
enquiry under S. 23 (3) has started [P 219 C 2] 
(c) Interpretation of Stalutes—Fiscal enact¬ 
ment Is to be construed in favour of a subject. 

It is a well-established rule of the inter¬ 
pretation of fiscal enactments that in case of 
doubt an interpretation which is more favour¬ 
able to the subject is to be preferred. 

[P 220 C 2] 

Mehr Chand Mahajan—ior Petitioners. 
D. C. Ralli for Respondent. 

Bhide, J. Civil Miscellaneous (refer- 
once) No 549. and Civil Miscellaneous 
(reference) No. 550 of 1926 being connec¬ 
ted will be disposed of together. 

On a memorandum issued by this 
Court, the Income-tax Commissioner 
has referred the following question of 
law for decision, viz., whether, in the 
circumstances stated below, the income- 
tax officer legally proceeded to assess the 
petitioners under S. 23 (4), and, there- 

Commissioner** ^ *° 

T he petitioners are commission agents 
admittedly carrying on three different 
businesses m Jullundur and Amritsar 
Certain information received from Bom¬ 
bay led the income-tax officer, Jullundur 
to believe that there was a fourth business 
of this firm carried on at Jullundur under 
the name Karam Chand-Dina Nath ” 

A notice under 8 99 ( a \ i 

Act, was issn J to til It 
accounts of this business, but the peti¬ 
tioners failed to do so and stated thaf no 

whth T eSS 6Xi9ted duriQ S bh ° year for 

which the assessments in the twn 

SSlSS 0 S 8 ' Viz " 1S) 24-1926, Ina 

upon procoedS ‘r.r‘ ai al ffi0er ‘ W 
tho best of his judgment 

notices issued under S 22 (4) a ^ 
appeal lay, the assessments being unde? 

coma-tax officer had no power t„ 
notice under S. 22 ( 4 ) when in™? ^ a 
already started under S 23 fS q - Wr J ? ad 



220 Lahore Khushi Ram v. Commr , Income-tax (Bhide, J.) 


1928 


S. 23 (3), and not under S. 23 (4); (2) that 
as the accounts of the business asked for 
did not exist it cannot be said that there 
was any failure to comply with the terms 
of the uotices issued under S. 22 (4). The 
petitioners appeared and stated that the 
accounts called for did not exist and it 
was impossible for the petitioners to do 
anything more to comply with the terms 
of the notices issued under S. 22 (4). 

There is an important point of dis¬ 
tinction between the facts of the two 
references which must be noted at the 
outset The assessment for the year 
1924-1925 was a supplementary one under 
S. 34, Income-tax Act, while that for the 
year 1925-1926 was an original assess¬ 
ment under S. 23 of that Act. For the 
purposes of the supplementary assessment, 
the income-tax officer had certainly 
power to issue a fresh notice under 
S. 22 (4) read with S. 34. As regards the 
assessment for the year 1925-1926, it was 
not disputed on behalf of the respondent 
that the notice under S. 22(4) was issued 
duriug the course of an inquiry under 
S 23 (3), but it was contended that the 
powers conferred by S. 22 (4) are very 
wide and it was open to the income-tax 
officer to issue notice under that sub¬ 
section at any time during the course of 
the assessment Radha Krishan k Sons 
v. Income-tax Commissioner, Punjab 
(l) was cited as an authority ; but that 
ruling only deals with the question 
whether an income-tax officer can call 
for accounts for the branch of a firm 
situated iu a Native State. No authority 
directly in point has been cited ; but, on 
a careful consideration of the provisions 
of Ss. 22 and 23, the contention of the 
applicants, that a notice under S. 22 (4) 
could not be issued after the commence¬ 
ment of an inquiry under S. 23 (3), ap- 
us to be sound. S. 22 deals with 
of Income,” while S. 23 deals 
'with “assessment.” Under S. 22, the 
income-tax officer is authorized to call 
for a “Return of Income” and sub-S. (1) 
gives him power to call "such documents 
and accounts” as he may require. This 
is apparently intended to help the income- 
tax officer in deciding whether he will 
accept the return or proceed to make an 
iuquiry under S. 23. If this were not so, 
there was no point in including the 
provision in a sub-seotion of S. 23. If 
the power could be exercised at any ti me, 
(1) A. I. R. 1927 Lah. 5. 


j^ears to 
“Return 


the provisions might have been expected 
to be embodied in a separate section (cf. 
e g., the provisions of S. 37). The word¬ 
ing of sub-S. (4), S. 23, also supports 
the same conclusion. That sub-section 
specifies three kinds of defaults, which 
authorize an income-tax officer to make 
a summary assessment, viz (I) ; failure 
to make a return under sub-S. (l) or (2), 
S. 22 (2) ; failure to comply with 
the terms of a notice issued under sub- 
S. 4, S. 22 ; and (3) failure to comply 
with all the terms of a notice issued 
under sub-S. (2), S 23 after "having 
made a return.” The words “having made 
a return” and the order in which the 
defaults are enumerated in S. 23 (4) indi¬ 
cate that a notice under S. 22 (4) precedes 
the notice and inquiry under S. 23. It 
is significant that sub-S. (4), S. 23 does 
not authorize a summary assessment in 
the case of a default under S. 23 (3). 
The natural inference is that the legis¬ 
lature did not intend that when a man 
has submitted a return, has complied 
with the terms of a notice (if any) issued 
under S. 22 (4) at that stage, and has 
further complied with the terms of a 
notice issued under S. 23 (2), he should 
be subjected for any subsequent default 
to the drastic penalty of a summary 
assessment which carries with it the 
further penalty of the loss of right to 
appeal. If it were held that an income- 
tax officer could issue a notice under 
S. 22 (4) even during the course of an 
inquiry under S. 23 (3), it would be easy- 
enough in many cases for the income- 
tax officer to convert which is really a 
default under S. 23 (3) into a default 
under S. 22 (4) and proceed to assess 
summarily. 

The income-tax officer has, of course, 
wide powers to call for any account books 
or other documentary evidence he may 
require under S. 23 (3) read with S. 37 
But he does not appear to be entitled to- 
make a summary assessment for failure 
to produce accounts at this stage. It is 
true that the wording of S. 22 (4) is 
somewhat wide, but it must be construed 
with reference to the context.. It is also 
a well-established rule of the interpreta¬ 
tion of fiscal enactments that, in case of 
doubt, an interpretation which is more 
favourable to the subject is to be pre¬ 
ferred. On this principle also we think 
that the interpretation we have put on 
S. 23 (4) is justified. 
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We accordingly hold that the income- 
tax officer did not act legally in issuing 
a notice under S. 22 (4) for the purposes 
of assessment for the year 1925-1926, 
and the notice issued, being invalid, 
default in complying with its terms did 
not justify a summary assessment under 
S 23 (4). As regards the supplementary 
assessment for 1924-1925, the notice 
under S. 22 (4) was valid as pointed out 
already. 

The applicants have contended that 
«ven if the notice was valid, there was 
no "failure” to comply with it within 
the meaning of sub-S. (4), S. 23 as the 
account books called for did not exist. 
But this contention involves a finding 'of 
fact The ’orders of the income-tax 
officer show that they were fully satisfied 
after inquiry that business on an exten¬ 
sive scale was carried on under the name 
Karam Chand, Dina Nath and that 
there was definite proof of the existence 
of accounts relating to that business : 
vide Exs. A and B attached to the 
reference. In view of this clear finding 
on the point, we do not feel justified in 
allowing this question to be reopened. 

We answer the question of law referred 
to us in the affirmative with respect to 
the supplementary assessment for the 
year 1924-1925, and in the negative with 
respect to the assessment for the year 

192o 1926. Applicants will get half the 
costs. 

S,J - Reference answered. 
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A/f. Jantan 
Appellants. 


Jai Lal, J. 

and others —Defendants— 


Ahmad and another — Plaintiffs—B 
pondents. 

Seoond Appeal No. 1485 of 1927 ] 
oided on 7th November 1927. acai 

Sru^r 2 7 ,Uage ' D/ ' 

gfej a d$rs« 

fa)a«d28. ~ «■**/•« VB 

wifffaaVn ?V 7 * ?• n - Ciyil p - o„ r 

opportunitv^haaV 66 ^ A °- t ’ clearly implies t 

cernea totL be 817611 to the P»rty c 
ea to pay the proper stamp, and it is on 


failure to do so that the Court is entitled to de" 
cline to look at the document. If the Court ac’ 
cepts an insufficiently stamped plaint the pro’ 
ceedings which follow thereon are not void. 
Cl. (2), S. 12, Court-fees Act, also supports the 
view. [P 223 C 1, 2] 

(6) Hindu Law — Alienation by a female 
holding customary life interest — Suit by the 
reversioner to set aside the sale — Reversioner 
need not prove that the land was ancestral—All 
he should prove is that he is next heir. 

In a suit by the next heir.to set aside an alie¬ 
nation by a female holder who has the custom¬ 
ary life-interest in the estate, it -is not ordi¬ 
narily necessary for the plaintiff to av6r or to 
prove that the land was ancestral. All that- he 
has to prove, in order to establish his locus 
standi to maintain such a suit, is that he is the 
next heir to the estate ; in other words, that if 
the female holder, the alienor, had not existed, 
he would have inherited the property. He 
would, under the circumstances, be entitled to 
sue to set aside an alienation even of land which 
is the self-acquired property of last male owner 
and, therefore, it is not necessary for the suc¬ 
cess of the suit that such property should have 
been held by the common ancestor of the plain¬ 
tiff and last male owner. [P 228 C 2] 

u M Punjab Court-fees Act t .Sch . 2, Art . 22— 
Ancestral land ” meayis land held by common 
ancestor of claimant and the last male holder . 

The term “ancestral land,” in Art. 22, 8ch. 2. 
Court-fees Aot, means land in respect of whioh, 
in order to enable the plaintiff to succeed, it is 
necessary for him to prove that the land was 
ancestral ; in other words, that it was held by 
the Qommon ancestor of himself and the last 
male owner. [P 223 0 2] 

(d) Civil P. C., 0. 41, R. 22— Respondent can 
attack any decree passed against him by filing 
cross-objection . 

Order 41, R. 22 gives a right to a respondent 
to attack any decree whioh is passed against 
him by the lower Court by filing a cross-obieo- 
‘ion. [P 224 0 1 ] 

u. H. haul —for Appellants. 

Judgment. — The respondents insti¬ 
tuted a suit in the Court of the Senior 
Subordinate Judge, Mianwali, fora de¬ 
claration that a sale by Mt. Jantan of 
land inherited by her from Muhammada, 
her son, was without consideration and 
necessity and, therefore, void against the 
lights of the plaintiffs who alleged that 
they were the heirs of Muhammada after 
“he ^piry of the life-interest of Mt. 
Jantan. An objeotion was raised by the 
defendants that proper Court-fee on the 

7*5 'l 1 ? nofc been P ai(J an(J it <was 
pleaded that the sale was for consider¬ 
ation and necessity. On the merits the 

of 0 th° ft r ^ U O ( rd rr ina u fce Jucl8e held iD fa vour 

CW F lai £ fc,ff9 ' bu , fc on the question of 
Court-fee he was of opinion that a Court- 

fee stamp of Rs. 10 paid by the plaintiffs 

Jand that the proper 
Court fee was R 9 . 20 under Art. 22, Soh. 2 
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Court-fees Act, which provides that a 
plaint or memorandum of appeal in a 
suit by a reversioner under the custom¬ 
ary law for a declaration in respect of an 
alienation of ancestral land shall bear a 
Court-fee stamp of Rs. 20. The plaintiffs' 
contention was that their suit was not 
for a declaration in respect of an alien¬ 
ation of ancestral land and, therefore, 
under Art. 17 (3), Sch. 2, Court-fees Act, 
stamp payable was as in an ordinary suit 
for declaration The learned Judge, de¬ 
cided all the i:sues framed in the case to¬ 
gether and passed the following decree on 
5th October 1927 : 

I accordingly come to the conclusion that the 
alienation was without necessity and I grant the 
plaintiffs a decree with costs agaiust the defen¬ 
dants declaring that the sale in dispute shall 
not affect the rights of the plaintiffs after the 
death of Mt. Jantan. The decree shall not take 
effect until the Court-fee -has been made good. 
The requisite Court-fee should be put in ou or 
before 20th October 1926. 

This order was pronounced in the pre¬ 
sence of the counsel for both parties. 
The deficiency in the Court-fee, as deter¬ 
mined by the Senior Subordinate Judge 
not having been made good by the 20th 
October, the following note was made by 
the learned Judge below the decree : 

Note.— Court-fee not paid as ordered. Decree 
shall no: take effect. 

Against the decree of 5th October the 
plaintiffs filed an appeal in the Court of 
the District Judge who held that an ap¬ 
peal lay to this Court because the order 
under appeal amounted to an order 
rejecting the plaint and that in either 
case au appeal lay to him. He 'held that 
the proper stamp on the plaint was Rs 
10 which amount having been already 
paid the order of the trial Court direct¬ 
ing payment of additional Court-fee was 
illegal He, therefore, accepted the ap¬ 
peal : 

set aside the order of 20th October, “ and or¬ 
dered” that proper decree-sheet be prepared in 
accordance with law. 

It appears, however, that the respon¬ 
dents before him had filed cross-objec¬ 
tions. These the learned Judge declined 
to consider on the ground that the stage 
for filing cross-objections had not yet 
reached, that they (respondents) 
can appeal against the order when a proper de¬ 
cree-sheet is prepared. 

The defendants have filed this 3econd 
appeal, hut the plaintiffs did not appear 
before me, nor were they represented by 
counsel, and consequently I had to hear 
the >.j peal ex parte against them 


The first contention of the learned 
counsel, who appeared on behalf of the 
appellants, is that no appeal lay to the 
Court of the learned District Judge from 
the order dated 5th October 1926, aud 
that the plaintiffs not having appealed 
from the order of 20th October were pre¬ 
cluded from appealing against the previ¬ 
ous order which had in effect been super¬ 
seded by the later order. I may note 
that the plaintiffs' appeal was expressly 
agaiust the order of 5th October, but the 
learned District Judge has set aside the 
order of 20th October. Still I do not see 
any force in the contention of the appel¬ 
lants The decree of the Senior Subordi¬ 
nate Judge was coDditioDal-that is tba 
way in which the learned Judge himself 
interpreted it-and the condition not hav¬ 
ing been performed as directed, the decree 
ipso facto became inoperative. There was 
really no fresh order made on 20th 
October, but merely a note was made of 
the fact that the condition had not been 
performed, and the further note that the 
decree shall uot come into operation 
uuder the circumstances was merely a 
surplusage It was not, therefore, neces¬ 
sary for the plaintiffs to appeal against 
auy order of the 20th October, because 
the note made by the Judge on that date 
ceased to have any effect when the Dis¬ 
trict Judge accepted the plaintiffs' appeal 
and set aside the order of the 5th October 
1926. Though the learned Judge lias not 
expressly set aside that order, the whole 
of the judgment is to the effect that the 
finding of the Senior Subordinate Judge, 
that the Court-fee paid on the plaint was 
insufficient, was erroneous. 

The learned counsel then relied on S. 12, 
Court-fees Act, in support of his argu¬ 
ment that no appeal lay to the District 
Judge The section provide3 that every 
question relating to valuation for the 
purpose of determining the amount of any 
fee chargeable under this chapter on a 
plaint or memorandum of appeal shall be 
decided by the Court in which such plaint 
or memorandum, as the case may be, is 
filed and such deoision shall be final as 
between the parties to the suit. But a 
proviso is added that where such question 
has been wrongly decided to the detri¬ 
ment of the revenue, a superior Court be¬ 
fore whom such suit may come on ap¬ 
peal, reference or revision shall require 
the party concerned to pay the additional 
fee. In my opinion S. 12 doe3 not apply 
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to the present case. My view is that 
that section merely bars an appeal 'where 
the dispute is about the proper valuation 
of the subject-matter of the suit and not 
where the question is which of the several 
articles of the Court-fees Act, applies to 
the facts stated in the plaint. In the first 
case it is more or less a question of fact 
that has to be determined by the Court 
and the legislature has laid it down that 
the decision of the Court in such matters 
shall be final. In the second case different 
considerations arise and the matter being 
purely one of law is capable of being exa¬ 
mined by superior Courts at the instance 
of either party. 

There is another aspect of this question. 


The order directing the payment of the 
additional Court-fee was incorporated in 
the decree. It was, therefore, an essen¬ 
tial part of the decree and admittedly the 
decree was appealable to the District 
Judge. In other words, the decree being 
conditional on the performance of certain 
acts by the plaintiffs on the non-perfor¬ 
mance whereof it was to become void and 
the direction relating to the performance 
of such acts being illegal as held by the 
District Judge, the learned Judge had 
jurisdiction to adjudicate 'upon the lega¬ 
lity or otherwise of 'the condition im¬ 
posed. 


At this stage it will be convenient 
dispose of another argument that was p 
lorward on behalf of the appellants 
was based on S. 28, Court-fees Act, whi. 
provides that no document which oug 
to bear a stamp under that Aot shall 
of any validity, unless and until it 
properly stamped. The contention of tl 
learned counsel was that the plaint beii 
insufficiently stamped the decree passi 
thereon was void and consequently i 
appeal lay at the instance of the plainti 
i confess I am unable to follow the are 
ment^ 0 7, B. 11, Civil P. C„ clear 
provides that if the plaint is written c 

stam P 6d ’«»* n 

plaintiff on being required by the Cou 
to supply the requisite stamp pap, 
within a fixed cime, fails to do ■ 
then the Court shall reject 'the plain 
This provision of the law read wil 
b 2 B, Court-fees Act, clearly impli, 

narL? 110 01 , 7 ha3 to be S™ to tl 

: Kt kT^ # t0 -, pay the proper 8fcam 

and it is on his failure to do so that tl 
.Court is entitled to decline to look 
the document. But I am unable to se 


that if the Court accepts an insufficiently 
stamped plaint the proceedings which 
follow thereon are void. Cl. (2), S. 12, 
Court-fees Act, also supports the view. 

The real question that is to be con¬ 
sidered iu this appeal is whether the 
suit in this case was in respect of an 
alienation of ancestral land or whether 
it was one in which a mere declaration, 
under Art. 17 (3), Court-fees Act, was 
prayed for. The question presents some- 
difficulty, but after careful considera¬ 
tion I have arrived at the conclusion 
that the view of the learned District 
Judge is correct. In a suit by the next 
heir to set aside an alienation by a} 
female holder who 'has the customaryi 
life-interest in the estate it is not ordi-, 
narily necessary for the plaintiff to aver! 
or to prove that the land was ancestral. 
All that he has to prove in order fcoj 
establish his locus standi to maintain 1 
such a suit, is that he is the next' 
heir to the estate; in other words, that 
if the female holder, the alienor, had not 
existed, he would have inherited the 
property. He would, under the circum-i 
stances, be entitled to sue to set aside! 
an alienation even of land which is the, 
self-acquired property of last male owner 
and, therefore, it is not necessary for the 
success of the suit that such property 
should have been held by the common 
ancestor of the plaintiff and last male 
owner. In this sense the present suit is 
not to set aside the sale of ancestral land. 

The trial Court, and before me the 
learned counsel for the appellants, laid 
great stress on the fact that the plain¬ 
tiffs' counsel, when examined in Court, 
stated that the land in suit was ancestral. 
I have examined that statement and find 
that the learned counsel was careful to 
add that it was immaterial whether the 
land was ancestral or not. The term 
ancestral land, " therefore, in Art. 22, 
Sch. 2, Court-fees Act, means land in 
respect of which, .in order to enable 
the plaintiff to succeed, it is neces¬ 
sary for him to prove that the laud 
was ancestral ; in other words, that 
it was nold by the oommon ancestor of 
himself and the last male owner. This 
was not necessary in the present oases 
and I must hold, therefore, that the 
present suit is not in respeot of the 
alienation of ancestral land. 

n .f. h ? ^sequence ia that tllQ leamed 

District Judge was right in holding that 
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the view of the Senior Subordinate 
Judge, that proper Court-fee on the 
plaint had not been paid, was erroneous. 
It may be mentioned that great incon¬ 
venience and confusion has been caused 
in this case owing to the fact that the 
Senior Subordinate Judge did not follow 
the usual practice of deciding the issue 
relating to the sufficiency or otherwise 
of the Court-fee before proceeding with 
the trial of the suit on its merits. I 
have grave doubts if he could pass a con¬ 
ditional decree under the circumstances. 

In view of what I have stated it is not 
necessary for me to consider whether the 
plaintiffs had, as alleged by them, 
reasonable excuse for not paying the 
Court-fee within the time fixed by the 
trial Court. At the same time I con¬ 
sider that it was not necessary for the 
District Judge to order that a proper 
decree be prepared and that he could not 
decline to entertain the cross-objec¬ 
tions of the respondents. 0. 41, R. 22 
Civil P. C., gives a right to a respondent 
to attack any decree which is passed 
against him by the lovver Court by filing 
a cross-objection, and the learned Dis¬ 
trict Judge could not take away such 
rights in the manner he has done. In 
his judgment the view of the trial Court 
with regard to the Court-fee was erro¬ 
neous and, therefore, the order direct¬ 
ing payment of the additional Court-fee 
became inoperative. There was, under 
the circumstances, no occasion to remand 
the case for the preparation of a proper 
decree. The plaintiffs were entitled to 
claim that, subject to the decision of the 
cross-objections, their suit should be 
decreed unconditionally and the respon- 
pondents were entitled to an adjudica¬ 
tion of their cross-objections 

I accept this appeal to this extent: that 
I remand the case to the District Judge 
with a direction to hear the cross-objec¬ 
tions and then to pass a decreo in favour of 
the plaintiffs or the defendants, as the 
case may be, after due consideration of the 
grounds taken by the respondents in their 
cross-objections. As the appellants have 
failed in the main grounds of appeal and 
the respondents have not appeared before 
me there will be no order as to costs of 
this appeal. 

N.K. Appeal partly accepted. 
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Fforde and Agha Haidar, J.J. 
Sanwil Dcis-Plaintiff—Appellant. 

v 

Kuremal and others— Defendants— 
Respondents. 

First Appeal No. 2509 of 1923, Deci¬ 
ded on 15th November 1927, from decree 
of First Class Sub-Judge, Delhi, D- 27th 
June 1923. 

(а) Hindu Law—Joint family—Presumption 
is that every Hindu family is joint—Onus is 
on the person alleging to prove that it is Other¬ 
wise-Purchase of property in the name of one 
or other member of family is immaterial. 

The presumption of Hindu law is that every 
Hindu family is joint in food, worship and 
estate, and that a party who desires to estab¬ 
lish the contrary must prove it: [22 Cal. 85 
(P. C.) t Foil.) If once the family is proved 
to be joint it is a matter of absolute in¬ 
difference whether the name of one or the 
other member of the family appears in a parti¬ 
cular document by which some property is pur¬ 
chased by the joint family. [P 226 C 1 & 2] 

(б) Hindu Law—Joint family property — 
Property earned by members of family working 
jointly is joint family property even if there is 
no nucleus of ancestral properly. 

In the case of a joint Hindu family even if 
there is no nucleus of ancestral property but 
if two members of the family are joint in 
worship and live in commensality and carry on 
a business jointly and are treating that busi¬ 
ness as that and acquiring property with the 
proceeds of that business, that property would 
be deemed to be the joint family property ; 
32 Bom. 479 ; 10 Bom. L. 11. 175, Foil.; A. I. B. 
1926 Bom. 408, Be]. : 33 All. 677 ; 27 
M.L.J. 677 ; A.I.B. 1926 Nag. 389 and 
A. I. B. 1927 Mad. 38, Dist. [P 227 C 2] 

(c) Contract Act, S. 16 —To prove undue in- 
.lluence position to dominate the will must be 
proved even though the bargain is shown to be 
unconscionable. 

In order to prove undue influence by the 
dominating party on the other party it must, in 
the first place, be proved by the latter that the 
relations between the parties to each other are 
such that the other party is in a position to 
dominate its will. After this has been estab¬ 
lished, then the issue arises whether the con¬ 
tract has been induced by undue influence and 
when this issue has been determined the ques¬ 
tion of the onus probandi emerges, for if the 
transaction appears to be unconscionable, the 
burden of proving that the contract was not 
induced by undue influence lies upon the per¬ 
son who was in a position to dominate the 
will of the other. Even if the bargain is 
unconscionable the remedy under S. 16, Con¬ 
tract Act, does- not come iuto view, until 
the initial fact of a position to dominate the 
will has been established : A. I. B. 1920 P. C. 
65 and A. I. B. 1924 P. C. GO, Foil. [P 229 C 2] 

Sdrdha Bam and Mohammad Monier 
—for Appellant. 

Moti Sagar and Shamair Chand—tov 
Respondents. 
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Agha Haidar, J. —This is an appeal 
from a decree of the learned Senior Sub¬ 
ordinate Judge of Delhi dismissing the 
plaintiff’s suit with costs. For the pur¬ 
pose of understanding this case it is 
.necessary to give below a short pedigree : 

Sita Ram (died 189^) 


Nanak Chand Gauri Mai 

(died 1904) (died 1888) 

i i 

Siuwal Das Kure .Mai 

(plaintiff) (defendaDt) 

The plaintiff came into Court on the 

• allegation that, when his father, Nanak 

•Chand, died, he was left an orphan aged 
five years only, his mother having died 

• during the lifetime of his father: that 
he was brought up by the wife of Bhana 
Mai, the son of his father's sister, and 
that he lived with her up to 1907, in 
which year the defendant brought him 
to his own house. Para. 4 of the plaint 
•contains clear allegations that no ances¬ 
tral property had been left by the grand¬ 
father Sita Ram ; that his father was 
separate from Kure Mai ; and that the 
property in dispute was the exclusive 
.property of the plaintiff’s father in 
which the defendant had no share or 
interest. The plaint goes on to say that 
in the year 1918, as a result of deception 
•and misrepresentation by the defendant, 
the plaintiff was led to believe that the 
property in dispute was the joint family 
property of the parties and consequently 
the piaintiff was induced to execute the 

•deed of partition dated 27th July 1918 

3 Ca - 0 '? tbat the said deed 
dLt whi°V ya3C0 - ained by fche defen- 

Stt e w Q ii e 0 f w r » r Q d d n 

•out threats to him that, unless the plain- 
titf executed the deed, he wmiU i 
tumed out of the family koto pe Z a Lss° 

.tefc-a 

aad null and void a, agaiL LiS" 

mmm 

SffiSsSaiS 


The written statement is a. lengthy 
rambling document, but substantially it 
comes to this : that the family of Nanak 
Chand and Gauri Mai was a joint Hindu 
family ; that they carried on joint busi¬ 
ness ; and that the property in suit was 
the joint family property, having been 
acquired with the help of joint family 
funds. It is 8lso pleaded that the deed 
of partition, dated 27th July 1918, is a 
genuine document in that it was ex¬ 
ecuted at the instance of the plaintiff and 
with the mutual free consent of the par¬ 
ties. The allegations of the plaintiff as 
regards fraud, misrepresentation, decep¬ 
tion and undue influence are speciflcally 
controverted and it is further pleaded 
that the deed of partition was effected by 
the plaintiff after due deliberation and 
that it bad actually been acted upon by 
the parties. 

In appeal the learned counsel for the 
plaintiff-appellant, Mr. Sardha Ram, tried 
to shift his ground a little. While trying 
to establish the clear allegations con¬ 
tained in para. 4 of the plaint that the 
plaintiff’s father was separate from Kure 
Mai and that no ancestral property was 
left by Sita Ram, the grandfather of the 
parties, the learned counsel attempted to 
put forward an alternative claim to the 
effect that, even if the family was a 
joint Hindu family, the property stand¬ 
ing in the name of Nanak Chand was his 
separate and self-acquired property to 
which the rest of the family was not 
entitled. This line of argument was not 
open to the learned counsel, as it was an 
entirely new case which was not even 
foreshadowed either in the pleadings of 
the parties, or in the judgment of the 
Oourt below, or even in the grounds of 
appeal in this Court. However, the at¬ 
tempt in the very early stage of the 
arguments broke down and the appeal 
was argued on the pleadings of the par¬ 
ties and the issues framed thereupon. 

Sanwal Das, the plaintiff, attained the 
age of majority, that is to say. 
lb years, some time in the year 1915 and 
the partition did not take place until 
about three years afterwards. Kure Mai 
was undoubtedly looking after the pro¬ 
perty in amt on behalf of the plaintiff as 

Sid*? hl f. ° Wn behaIf acoor ding to 

case - bQt af t« ^e death 
of his father it cannot be said that the 

plaintiff remained entirely under the 

tutelage and guardianship of Kure Mai 
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Tha plaiutitl himself admits that up to 
the year 1907, i e . three years after his 
lather o death, he lived in Bhana Mai’s 
house ; hut there is ample evidence on 
the record that the plaintiff in his 
younger days was a truant and used to 
light with the defendant and would oc¬ 
casionally run away from Delhi to 
Meerut where his sister lived, so that it 
cannot he said that Kure Mai was the 
only person under whose guidance and 
protection the plaintiff lived. Kure Mai 
brought about the marriage of the plain¬ 
tiff and after this marriage the plaintiff’s 
father-in-law was also in a position to 
look after the plaintiff aud safeguard his 
interests The present suit was brought 
on 30th August 1920, that is to say, 
more than two years after the execution 
of the deed of partition. It is true that 
the plaintiff had a period of three years 
under the law within which he could 
bring a suit for the cancellation of the 
deed of partition, but this interval of 
more than two years is significant and 
throws some doubt at least upon the 
bona tides of the claim. 

Now the crux of the case is whether 
the family of Nanak Chand was joint or 
separate If it turns out that the family 
was joint then it would he open to the 
plaintiff to get the deed of partition 
set aside only if it could be shown that 
he was deprived of what was his own by 
fraud, deception or undue influence prac¬ 
tised upon him by the defendant The 
prdigree, as noted above, is a very simple 
affair. The presumption of Hindu law 
is that every Hindu family is joint in 
food, worship and estate, and that a 
party who desires to establish the con¬ 
trary must prove it. 

A number cf document* are relied 
upon by the plaintiff in order to show 
that Nanak Chand acquired separate 
property aud was, therefore, separate 
from the family. There are seven sale- 
deeds beginning from 1863 down to 1886. 
Five of these are in the name of Nanak 
Chand alone, while in two the name of 
Gauri Mai, the father of the defendant, 
also appears. Then there is a receipt 
dated 5th February 1886, executed by 
one Sagwa in favour of Nanak Chand, 
and there is further a deed of release, 
dated 26th-July L888, executed by one 
Mathra Das iu favour of Nanak Chand. 
To this may be added a sale-certificate 
dated 2nd March 1903, also in the name 
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Nanak Chand who was a decree-holder in 
the suit. These documents are not of 
much help to the plaintiff because, if 
once the family is proved to have been a 
joint Hindu family then it is a matter of 
absolute indifference whether the name 
name of one or the other member of 
the family appears in a particular docu¬ 
ment. \\ e notice that in two of the 
documents at least, dated respectively 
28th April 1873 and 1st March 1886, 
the name of Gauri Mai appears along 
with that of Nanak Chand. It may be 
mentioned here that in 1902, that is to 
say, while Nanak Chand was alive, four 
shops were purchased in the joint names of 
the plaintiff and the defendants, and again 
in 1908, after the death of Nanak Chand, 
three properties were purchased in the 
joint names of Kure Mai and the plaintiff. 
This is very significant and shows that, 
even in the lifetime of Nauak Chand, 
Kure Mai's name appeared as a purchaser 
along with the plaintiff, the only son of 
Nanak Chand, although, according to the- 
plaintiff, Kure Mai was a man of no 
substance and was hardly likely to pur¬ 
chase any property. It need hardly bo 
mentioned that all these properties, that 
is to say, the four shops purchased during 
the lifetime of Nanak Chand and th© 
three properties purchased after the death 
of Nanak Chand, are included in the deed 
of partition. 

Before discussing the oral evidence, 
which has been adduced on behalf of th© 
parties, it may be mentioned that Nanak 
Chand was undoubtedly a man of con¬ 
siderable business capacity seeing that, 
according to both the parties, ho was 
principally instrumental in immensely 
augmenting the family fortunes from very 
humble beginuings. He was a native of 
Delhi where the standard of an ordinary 
citizen’s intelligence is fairly high and 
where plenty of legal talent was available 
for the purpose of obtaining legal advice. 
If Nanak Chand, who, according to the 
plaintiff himself, was a man of seventy 
at th 3 time of his birth and died at the 
age of seventy-five, was really separate 
from the rest of the family and the sole 
owner of his fairly extensive property, 
then it does not stand to reason that he 
should not have consulted some lawyer 
and oxecuted a will or a deed of gift 
giving away the whole of his property 

to his only son, the child of his old age. 

The mother of the plaintiff had died 
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about four years before the death of 
Nauak Chaud. Nanak Cband mast have 
known that the child, after his death, 
would be left an orphan with no one to 
protect him and his patrimony. Ordi¬ 
nary prudence required that he should 
have taken suitable steps to assure the 
future of his only son and his property. 
But he did nothing of the kind, for the 
simple reason that he treated the family 
as joint and the whole property as the 
ancestral joint family property. 

A large number of witnesses were pro¬ 
duced on behalf of the plaintiff in order 
to prove that Nanak Chand was separate 
from the family and carried on a separate 
business and that the property in dispute 
was his self-acquired property. But un¬ 
fortunately for the plaintiff the evidence 
of some of his own witnesses goes a long 
way to prove the defendant’s case. (The 
judgment then discussed the evidence and 
proceeded.) Having regard to all the evi¬ 
dence, both oral and documentary, and to 
the circumstances of the case, it appears 
that Sita Ram originally started the 
family business in a small way and that 
his son Nanak Chand, as a member of 

the joint Hindu family, considerably 
extended it. 


On behalf of the plaintiff-appellant 
number of authorities were cited in ordi 
to show that the burden lay upon tl 
defendant in the circumstances of tl 
case to prove that there was a nucleus « 
the family property in the hands . 
Nanak Chand and that the propertv c 
we now see it, is traceable to that sourc 

n Sar m u Ram relied on Kishe 

rV \u T , U, t da Zannammal ■ 

Ramathilakavimal (2), and a numbc 

o other cases, e. g„ Birdichand La, 

sZf V ' Pop f a l (S) and Namyana - 

Sesshamma (4). It is necessary only t 
examme the case reported in Ram Kishe 
thi-flo ’ Tun4a Mal (0. because the oth« 

thiee cases follow the Jaw as i aid dow 

m that case. This case does not 
down anything new or original, 
merely says, what is well known to ev 

student of Hindu law, that there is 
presumption that a joint Hindu f “ n 
has anyprop^ty, and that property fou 

one member 

U)Imir33Air677=ig 1. o. 5i3=S Al 

, (2 j a ' j* S’ 1927 38. 

i nmJV 926 Na «- 839. 

[1016] 27 M. L. 3. 677=26 I. C. 83. 


the family cannot be presumed to be joint 
family property unless it is shown that 
the family as such possessed at least 
some property by means of which the 
property in suit could have beeu acquired. 

Now, as already stated, there is ample 
evidence on the record which goes to 
show that the property, as we now see 
it, had its origin in the small gudar shop 
which Sita Ram, the grandfather of the 
parties, was carrying on and which 
prospered later on under the wise manage¬ 
ment of Nanak Chand, the father of the 
plaintiff. I may also observe, with due 
respect to the learned Judge who deli-' 
vered the judgment in Ram Kishen Das, 
v. Tunda Mai (l), that even if there is 1 
no nucleus of ancestral property, but we 
find two members of the family who are 
joint in worship and live in commensality 
and carry on a business jointly and 
treating that business as that and ac-l 
quiring property with the proceeds of 
that business, that such property would, 
be deemed to be the joint Hindu family 
property. In my humble judgment this 
proposition is in consonance with the- 
genius and habits of mind of the vast 
majority of Hindus governed by the law 
of Mitakshara. I am supported in this- 
view by the High authority of Mr. Justice 
Beaman, a very distinguished and learned 
Judge of the Bombay High Court, who,, 
in Karsondas Dharamsey v. Gangabai 
(5), laid down that there was nothing, 
either in practice or theory which ex¬ 
cluded the possibility of members of the 
same family starting a family fortune, 
holding it as members of a joint Hindu, 
family, and thereby clothing it with all 
the legal qualities and incidents of joint 
family property. In Laldas Naraindas 
v. Motibai (6), it was held that, where 
a father and his sons acquire their 
property by their joint labours and. 
are besides joint in food and worship,, 
they must be regarded as having con¬ 
stituted a joint Hindu family even 
though there may have been no nucleus 
of property which has come down to the 
father from his father or grandfather 
or great-grandfather. For the formation- 
of a coparcenary in Hindu law, suoh a. 
nucleus is not absolutely necessary, pro¬ 
vided the persons constituting it stand in 
the relation of father and son or other 
r elation r equisite for a ooparcenarv 

(6) [1903] 82 Bom. 479=10 Bom. L. R, l81. 

(6) [1903 10 Bom. h . R. 175. 
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system, and those persons, by living, 
messing and worshipping together, and 
throwing all the property acquired 
jointly into one common stock, manifest 
their intention to deal with one another 
and with outsiders as members of a co- 
parcenary system under the Hindu law. 

These two cases are cited with ap¬ 
proval in a Division Bench case reported 
in Haridas Narajandas v. Dev Kuvarbai 
(7). In the present case we find that 
Nanak Chand purchased property in the 
joint names of himself and his cousin 
Gauri Mai in 1S73 and 1886 and that 
Gauri Mai worked at the same shop with 
Nanak Chand And when Nank Chand 
was getting old, property was purchased 
in the name of his only son and his 
nephew, the defendant Kure Mai who 
used also to work with him at his shop, 
and that, after the death of Nanak Chand, 
more property was purchased in the 
joint names of the parties. Thus we see 
that until the deed of partition was ex¬ 
ecuted the whole family life of Sita Ram 
and his descendants was the life of a 
normal joint Hindu family in every res* 
,pect. The plaintiff has given no evidence 
whatsoever to prove when and under 
what circumstances his father separated 
from the rest of the family. In the ab¬ 
sence of such evidence the presumption 
•continues that the joint family continued 
to exist up to the year 1918 : vide Prit 
Koer v. Mahadeo Pcrshad Singh (8). 

This being so, it was open to the 
plaintiff to have the family pro¬ 
perty partitioned. Now, the plain¬ 
tiff’s allegation, which he made for the 
first time in the witness-box, is as 
follows: 

Property of small value has been allotted to 
me and its value has been shown excessively in 
the deed. The defendant himself has taken 
superior property and of high value, though it 
has been shown in the deed as not valued much. 
The shops that have been shown as falling to 
my share are recorded to have two rooms, 
whereas in fact they have one room each. 

He prefaced these observations by the 
statement that the partition-deed was 
obtained from him by undue influence 
and that he was forced to give his con¬ 
sent to tho deed of partition by the 
threat that, unless he did so he would be 
turned out penniless. Apart from this 
eleventh-hour plea of the plaintiff there 
is no evidence on the record to show that 

(7J A. I. R. 1926 Bom. 408=50 Bom. 443. 

(8) [1895] 22 Cal. 85=21 I. A. 134=6 Sar. 

485 (P. C.). 


the plaintiff was in any way cheated of 
defrauded when the shares were allotted 
under the deed of partition. The pro¬ 
perty was joint family property liable to 
partition at the instance of any one of 
the coparceners The deed of partition 
was not a secret or mysterious affair. 
It was executed on 27th July 1918, 
and registered on 11th September 
1918. It was attested by no less than 
ten marginal witnesses. Hashmat Ullah 
(P. W. 14), the scribe of tbe document, 
states: 


I wrote the partition deed. Drafts of this 
deed were nude six months before. The parties 
got the drafts made. Sanwal Das'a two rela¬ 
tions of Meerut approved of the drafts and 
then the'deed was drawn up. I got it registered 
also, "o objection was preferred by either 
part* at registration. 


No. serious attempt was made during 
the cross-examination of this witness to 
show that what he had stated as regards 
the careful preparation of the deed was not 
true. The three other marginal witnesses 
namely, Brij Lai (P. W. 8), Mahammad 
Inam Ullah (P. W. 11) and Ram Gopal 
(P. W. 10), have been examined on be¬ 
half of the plaintiff and no questions 
have been put to them on his behalf to 
suggest that the plaintiff was not a 
free agent at the time when he executed 
this document and had it registered In 
this connexion I may as well deal with 


le plea of fraud, undue influence and 
^representation, etc. As regards fraud” 
jyond tbe mention of the word fraud’ 
i one of the concluding paragraphs of 
le plaint there is no evidence on the 
icord to show that any fraud whatsoever 
as practised upon the plaintiff. The 
rrtition seems to be fair and square and, 

; any rate, nothing has been shown that 
ie division of the property in suit was 
l any way unfair or unjust. Reliance 
as placed upon S. 16, Contraot Aot, on 
ehalf on the plaintiff, and it was argued 
aat the plaintiff having been for some 
me under the guardianship of the de- 
;ndant it may be taken that the a ei 
ras in a position to dominate tbe wi 
f the plaintiff and, therefore, it lay upon 
tie -defendant to prove that the doou- 
,ent represented an honest transaction 
nd that in default of such proof it may 
e taken that the deed of partition was 
btained by the exercise of undue. influ 
nee As already stated the plaintiff had 
ttained his majority about three years 
iefore the deed of partition. It is true 
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that he lived with the defendaat; but off 
and on he used to go to Gurgaon and 
Meerut and lived with his relations. For 
several years, at least, he had been 
brought up in the house of Bhana Mai, 
the son of the plaintiff’s father’s sister, 
and after his marriage he had his wife’s 
relations whose presence is deposed to by 
some of the witnesses at the time of the 
execution of the deed of partition. We 
may thus take it that the plaintiff at the 
time of the deed in suit was dealing 
with the defendant at arm’s length. No 
such relationship is proved to have 
existed between the defendant and the 
plaintiff which would show that 'the 
defendant was in a position to dominate 
the will of the plaintiff. The argument 
of the learned counsel for the defendant 
was unsound when he contended that, 
when once it is proved that a party was 
in a position to dominate the will of 
another, then the burden of proof lies 
upon that party to prove that the tran¬ 
saction was not the result of undue in¬ 
fluence. Whatever may have been the 
state of the law on the subject before, we 
have the weighty pronouncement of their 
Lordships of the Privy Council in two 
reoent cases reported respectively in 
Poosathurai v. Kannappa Ghettiar (9) 
and Raghunath Prasad v. Sarju Prasad 
(10). In the former case Lord Shaw 
observed that 


undue influence is not established by proof 
the relations of the parties having bei 
such that the ono naturally relied up. 
the other for advice and the other w 
in a position to dominate the will of tl 

i g,Vm K “\ Up tothat poiut “infl 
ence alone has been made out. Suoh ii 

fluence may be used wisely, judiciously ai 

heipfully. But, whether by the law of Ind 

or the law of England, more than mere i, 

In fh i mU8t be pr ? v ! d 30 fts t0 render influen 
hn ’T“??? of tbe law “undue.” It mu < 

be establ.shed that the person in a positbn' 

fah ad van? haS , US l d that P osition to obtain ui 
{" r J r ?*. nta8C for h,mself - a “ d so to cause i 

S °A d e w P . 0r8O ^ rO,jiO * npon his authority c 
And where the relation of influence 

Vt 6 u’ 0r b| has becn established and tl 
second thing is also nude clear, viz ’ that tb 

^ r « a ‘“. lsw ^‘ b a“influencer” and itsei 

lllSil 


scrupulously advised in the independence of a 
free agent. 

In Regliunath Prasad v. Sarju Prasad 
(10) the same noble and learned Lord 
observed that by S. 16, Contract Act (as 
amended by Act 6 of 1899), three matters’ 
are dealt with. lathe first place there-! 
lations between the parties to each other] 
must be such that one is in a position; 
to dominate the will of the other. After 
this has been established then the issue 
arises whether the contract has been 
induced by undue influence and that 
when this issue has been determined the 
question of the onus probandi emerges; 
for, if the transaction appears to be un¬ 
conscionable, the burden of proving that 
the contract was not induced by undue in¬ 
fluence lies upon the person who was in 
a position to dominate the will of the 
other. Even though the bargain is un¬ 
conscionable the remedy under S. 16, 
Contract Act, does not come into view, 
until the initial fact of a position to 
dominate the will has been established. 

In the light of these authoritative pro¬ 
nouncements of law no difficulty arises 
as regards the interpretation of S. 16,. 
Contract Act. In the present case it 
was for the plaintiff to prove that the 
defendant was in a position to dominate 
the will. He had further to prove that 
the contract was obtained by undue in¬ 
fluence and that it was on the face of 
it an unsconoionable transaction. After 
proving these various matters, the burden 
of proving which lay upon the plaintiff, 
it would have been for the defendant to 
prove that no undue influence was ex- 
eroised. The evidence in the case was 
discussed at very considerable length by 
the learned counsel on behalf of the 
parties and it cannot be said that any 
foundation whatsoever has been laid by 
the plaintiff for the application of the. 
doctrine of undue influence to the tran¬ 
saction in suit. Therefore, the deed of 
partition cannot be challenged on the 
ground of undue influence as set forth by 
the plaintiff. Thus, from whatever point 
of view the case may be looked at, the, 
plaintiff has failed to establish his olaim 
I would accordingly dismiss the plain-- 
fcl a PP 0a l with costs throughout. 
Fforde, J. —I agree. 

S ‘ J - A PPeal dismissed. 
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Broadway and Zafar Ali.JJ. 

Emperor —Petitioner. 

v. 

Gian Singh —Accused—Respondent. 
Criminal Revn. Petn. No 1693 of 1927, 
Decided on 14th October 1927, from order 
of Sess. Judge, Ambala, D - 13th Novem¬ 
ber 1926. 

# (a) Penal Code, Si.352 and 353—Police ojji- 
cial assaulted not in a public place , but in a 
private place where he had been deputed by his 
superiors in lairful discharge of his duties — 
Offence committed falls under S. 353, I. P. C. t 
and not S. Sol—Police Act , Ss. 22, 23 and 31. 

Where police officer was deputed in a 
private place to control the traffic on the road 
leading from that private place to the public 
road and he was assaulted while so discharging 
his duty, 

Held: the police officer was acting in the 
lawful discharge of his duty and the accused 
was guilty of an offence under S.353.[P 232 C 1] 

(b) Criminal P. C., S. 342— Non compliance — 
Appellate Court may not interfere in revision 
but must do so in appeal . 

The provisions of the Criminal Procedure 
Code in respect of examination of an accused a 
second time after the conclusion of the pro¬ 
secution evidence are undoubtedly mandatory, 
and in appeal the appellate Court is bound to 
order a retrial from the point at which the 
Magistrate had failed to carry out the pro¬ 
cedure laid down: A.I.R. 1926 Lah. 551; 1 P.R. 
1918; and A. I. II. 1921 Bom. 374; Ref. But in 
•the case of a revision, the Court of revision is 
not bound to interfere, especially when no pre¬ 
judice is caused tc the accused.. [P 231 C 2] 

(c) Criminal P. C., S. 417— Appeal . 

Change of conviction from Penal Code, S. 353, 

to one under S. 352 does not amount to acquit¬ 
tal under S. 353 and no appeal lies: .4. I. R. 
1927 Lah. 369, Foil. [P 231 C 1] 

Carden Noad— for the Crown. 

Barkat Ali—lov Respondent. 
Broadway, J.— On 28th August 1926, 
Sir Alexander Muddiraan gave a garden 
iparty at his house, Peterhoff, Simla, at 
which Their Excellencies the Viceroy and 
*Lady Irwin were to be present. As is usual 
•on these occasions the Superintendent of 
Police made arrangements for the control 
•of traffic along the road and within the 
precincts of Peterhoff itself. The gate 
leading into Peterhoff appears to have 
been a narrow one through which only 
• one rickshaw could pass at a time, 
Sergeant Devine, a head constable and 
four constables had been detailed to sup- 
servise and carry out the arrangements 
necessary for the proper control of the 
traffic and to see that everything was 
done peaceably and in order. Having 


1928 

regard to the narrowness of the entranc 0 
of the gate Sergeant Devine ascertained 
from Sir Alexander Muddiman whether 
the rickshaws should be parked in the 
grounds of Peterhoff or outside, and was 
informed that there was not sufficient 
accommodation for the parking arrange¬ 
ments in Peterhoff and that it would be 
necessary to have them parked outside. 
Accordingly it was arranged by Sergeant 
Devine that, after a certain number of 
rickshaws had passed through the gate 
and their occupants had alighted, they 
should b3 passed out as quickly as pos¬ 
sible. 

In accordance with these arrangements, 
when <a certain number of rickshaws 
had emptied, a constable was sent by 
Sergeant Devine to direct the coolies to 
take them out and park them as arrauged 
on the roadside. The constable returned 
and reported that the mate in charge of 
oflo of the rickshaws refused to take his 
rickshaw out and had been insolent and 
had abused him. Thereupon Sergeant 
Devine went to the spot and placing his 
hand on the shoulder of the mate in 
question directed him to take his rickshaw 
out. The mate, instead of doing so, 
snatched the light cane that Sergeant 
Devine had under his left arm and with 
it struck the Sergeant, at the same time 
asking him whether he could not see who 
he was Sergeant Devine promptly had 
him turned out with the aid of the other 
policemen. The mate struggled and in 
the struggle kicked at and struck Ser¬ 
geant Devine. He was ultimately turned 
out and the rickshaw placed in its proper 
position outside. He refused to give his 
name, saying that the name of the Com- 
mander-in-Chief would be sufficient. It 
later transpired that this man was the 
mate in charge of the rickshaw belonging 
to His Excellency the Commander-in- 
Chief. Proceedings were instituted against 
this man, whose name is Gian Singh, and 
he was convicted of an offence under 
S. 353, I. P. C., and sentenced to three 
months' rigorous 'imprisonment. He ap¬ 
pealed to the learned Sessions Judge of 
Ambala who came to the conclusion that, 
inasmuch as Peterhoff was not a place of 
public resort, the obstruction to Sergeant 
Devine was nob an offeuce, and holding 
that S. 353 was inapplicable convicted 
Gian Singh under S. 352, I. P. C., and 
sentenced him to the term of imprison¬ 
ment he had then undergone, about lo 
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days, and to the payment of a fine of 
Bs. 25. 

Against the decision oi the learned ses¬ 
sions Judge the Crown has preferred an 
appeal under S. 4L7, Criminal P C , 
urging that the offence committed by 
Gian Singh fell within the purview of 
S. 353,1. P. C.. and asking that it should 
b9 so recorded and the sentence imposed 
by the trial Magistrate restored. At the 
hearing the learned Government Advocate 
pointed out that the intention with which 
this appeal had been filed was not so 
much to get the sentence passed on Gian 
Singh enhanced as to get a definite ruling 
as to whether the offence committed by 
him fell within S. 353, I. P. C., or not. 
It was urged that, having regard to S, 31, 
Police Act, Peterhoff was, on this parti¬ 
cular occasion, a place of public resort 
and further that, in any event, the con¬ 
trol of traffic within the precincts of 
Peterhoff grounds should be treated as 
ancillary to the control of traffic along 
the road inasmuch as the congestion or 
block of traffic on the road leading from 
Peterhoff to the main public road would 
necessarily result in a block on the road 
itself. It was further contended that, 
having regard to the provisions of Ss 22 
and 23, Police Act, the order of the Super¬ 
intendent of Police, deputing Sergeant 
Devine and his subordinates to attend the 
garden party in their capacity as police 
officers, was a lawful one, and: any inter¬ 
ference with them in the lawful discharge 
of their duty would fall within the pur¬ 
view of S. 353, I. P. C. 


Mr. Barkat Ali, on behalf of Gi 
Singh raised a preliminary point to t 
^effect that the appeal was incompett 
inasmuch as there had been no acquit! 
lender S. 353, and reliance was plac 
/nter alia on Fazal Khan v. Emperor ( 
Having regard to that authority I co 
sider that the objection is valid and th 
the appeal was not competent. At t 
«amo time I consider that the learn 
Government Advocate’s request, that t 
Appeal should, in these circnmstances 
treated as a petition for revision and 
433, was fair and proper and we ha 
treated this as a petition for revision. 

Next Mr. Barkat Ali contended that, 
* re ^ 81 oo. ha was entitled to examine t 1 
*^rd to sstisfy 03 that, on the merits, b 
•cheat had committed no offence at a 

to enter in to t! 

A ' L BTa5H7Ij»h. 369=j Lah. 136. 


details cf the evidence. In my judgment 
there can be oo doubt nt all that Gian 
Singh had a very inflated ;pinion oi his 
owa importance as the mate in charge of 
the rickshaw of a very high official and 
that the story told by the witnesses for 
the prosecution is true. Indeed, Mr Barkat 
Ali did not attempt to refer to the defence 
evidence which h is only t; he read to be 
discarded. 


He next urged that the entire trial was 
vitiated owing to the fact that Gian 
Singh had not been examined a second 
time after the conclusion f the prosecu¬ 
tion evidence, and he referred to various 
authorities, as, for instance. Lackhman 
Singh v. Emperor (2), Girjc. Sandan 
Singh v. National Insurant & Banking 
Co Ltd. (3) and Emperor v. Fernandez (4), 
etc There is no doubt that these autho¬ 
rities support Mr. Birkat Ali’s contention 
and the provisions of the Criminal Pro¬ 
cedure Code in this behalf are un¬ 
doubtedly mandatory. Nevertheless I do 
not think it necessary to interfere in this 
else on that ground, although, had it 
been an appeal that was before us, I 
might have felt bonud to order a retrial 
from the point at which the Magistrate 
had failed to carry out the procedure laid 
down. Being a revision, it seems to me, 
despite the illegality, 1 am not bound to 
interfere. It was pointed ont in Jiicani 
v. Nathu .\Ial (5), a case cited by Mr. Bar¬ 
kat Ali himself that, sitting as a Court 
of revision, this Coart is not bound to 
interfere even in the case of an illegality 
committed by the Court below. That 
was a decision of a Single Judge. In 
Allah Diya v. Emperor, a Division 
Bench, consisting of Sir William Clark, 
Chief Judge, and Mr. Lai Chand, both of 
them eminent Judges of the Chief Court, 
laid down that the controlling power of 
the Court under S. 439, Criminal P C 
being by its terms entirely discretionary’ 
the Court is not bound on revision to set 
aside a conviction in every case in which 
an illegality has been committed, espe¬ 
cially where no prejudice is shown to 
have been caused by such illegality. 
Air. BarKa„ All was unable to show that 
his client was in any way prejudiced ba¬ 
the omission referred to in this case, and 


S ; 19 i S L 1 p - R -1918=411. C. 139. 

| R - 19 -1 Bom. 374=45 Bom. 672. 

15) [1910] 19 P. W. R. 1910=61 P. L. R ] 9 i 0 
—5 I. C. 890=28 P. R. 1910. 
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I, therefore, decliue to interfere on this 


ground. 

Turning to the question raised by the 
Crown: I am of opinion that the view 
contended for by Mr. Carden Noad is 
correct I am not prepared to accede to 
the argument that Poterhoff was on that 
particular date a place of public resort, 
but, having regard to the provisions of 
Ss. 22 and 23, read with S. 31, Police Act, 
I am of opinion that the Superintendent 
of Police, in passing the orders he did, 
deputing Sergeant Devine and his subor¬ 
dinates to Poterhoff on that date, was 
acting lawfully and that Sergeant Devine, 
in arranging for the control of traffic not 
only on the road immediately below 
Peterhoff, but also along the road leading 
ito Peterhoff and within its precincts, was 
acting in the lawful discharge of the duty 
that he was lawfully bound to carry out. 
There are many duties performed by the 
police force which are not specifically 
provided for by the Police Act itself, but 
the maintenance of law and order and the 
control of traffic along public roads, as 
well as roads leading to such public roads, 
is to my mind an essential part of the 
functions of the police. I would, there¬ 
fore, accept this petition for revision and 
setting aside, the order of the learned 
Sessions Judge convicting Gian Singh 
under S. 352, I P. C., restore that of the 
learned Magistrate and convict Gian 
Singh of an offence under S. 353,1. P. C. 
Having regard to the time that has 
elapsed, and to the fact that Gian Singh 
has served a certain amount of imprison¬ 
ment and has paid the fine imposed by 
the learned Sessions Judge, Ido not think 
it necessary to enhance the sentence. 

Zafar Ali, J — I agree. 

S.j. Petition accepted. 
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Shadi Lal, C. J., and Agha 
Haidar, J. 

Naurany Rai— Petitioner. 

v. 

Kidar Nath and another — Respon¬ 
dents. 

Criminal Revu No. 1826 of 1926, 
Decided on I6th January 1923, reported 
by Dist. Magistrate, Delhi, D - 7th 
December 1926. 

Criminal P. C., S. 345 (2)— Offences governed 
by S. 315 (2), Criminal P. C.. cannot be compro- 
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mised without the permission o] the Court be- 
Si20 0 " 1 l,e aSe * S pe,l *' n y—Penal Code, 

In cases governed by S. 345 (2), Criminal 
f. t.. the permission of the Court before which 
a prosecution is pending is essential before the 
case can be validly compounded, and so no 
effect can be given to a compromise as a plea iu 
bar of conviction unless the Court has given its- 
sanction. Without the sanction of the Court,, 
the so-called compromise arrived at betweeii 
the parties, outside the Court, is of no legal. 
eSeet and cannot be taken cognizance of by any 
Court dealing with the offence: 41 Mad. 685, 
Pel on.: 39 Mad. 946, Dist. [I* 234 C 1 & 2] 

Sliamair Chand —for Petitioner. 

Kishan Dayal—lor Respondents. 

Order of Reference 

The proceedings are forwarded for 
revision on the following grounds: 

This has been entered as an applica¬ 
tion to me for revision under Ss. 437 and: 
435, Criminal P. C. It should, however,, 
in my opinion, be under Ss. 435 and 438. 

The point at issue before me is one of 
some little interest. Since the alleged 
offence for which accused is on his trial 
is under S. 420, I. P. C., his counsel 
admits that, even if a compromise has 
been effected out of Court for due consi¬ 
deration, the Court has a right under 
S. 345 (2), Criminal P. C., to refuse to 
permit the compromise. But he goes on 
to argue that, if, as in this instance, it 
be alleged that during the trial of the 
case a compromise was made for due 
consideration and that the complainant 
has resiled from such compromise, then 
the Court, if it would have been pre¬ 
pared to permit such compromise, has a 
right to hold an enquiry and to record 
evidence as to whether the parties ac¬ 
tually came to some such agreement out 
of Court or not. 

This is a position which I cannot ac¬ 
cept, but he ho has succeeded in convin¬ 
cing the lower Court, as the Magistrate’s 
order shows. 

In my opinion that order shows some- 
confusion of thought, and the Magistrate 
has been misled by quotation of rulings 
which have bearing only on cases of com¬ 
promise under S, 345 (1), Criminal P C., 
i. e , when the Court has no voice in the 
matter. In the particular case under 
consideration, when the charge is under 
S 420 I. P- C , and any compromise 
must be under S. 345 (2), Criminal P. C.. 
there can be nothing in the way of com¬ 
promise which can be held to be legally 
binding on either party (much less to 
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warrant enquiry and recording of evi¬ 
dence in proof of it) unless or until an 
application for permission to compro¬ 
mise under S. 345 (2) is made by the par¬ 
ties to the Court. And in any case the 
Magistrate when he writes in his order 

iJtbe circumstances under which compromise 
was arrived at allow, the Court has no op¬ 
tion but to accord sanction and assent to the 
factum of compromise, 

is definitely wrong, in so far as a com¬ 
promise under S. 345 (2), Criminal P. C., 
is concerned. At least that is my view 
and interpretation of the law which I 
submit for the consideration of the 
Hon'ble High Court. 

This case has been dragging on 
since September 1925, in the Coarts of 
two Magistrates, and there have been 
lamentable delays for one reason or an¬ 
other. I may note that the 1st Magis¬ 
trate, as the record shows, definitely 
decided against the allegation of a com¬ 
promise having been effected, but the 
defence, arguing that the case is being 
tried de novo by the 2nd Magistrate, 
have succeeded in convincing the latter 
that their allegation merits enquiry. 

Accordingly under S. 438, Criminal 
P. C., I report the case for the orders of 
the Hon bio High Court, with my re¬ 
commendation that the Magistrate’s 
order of November last be reversed and 
and he be directed to try out this already 
unduly protracted case without further 
ado and to bring it to a speedy con¬ 
clusion. 


Order 

■ i h ? di U i £• J -~ The ral ° W* dow 

Rowther v - Ina 'J° 
lhalla Sahib (l), 13 to the effect that 

composition arrived at between the pat 

ties to a compoundable offence men 

tioned in S. 345 (l). Criminal P. C., i 

?hS P i ! t0 as . ao ° D as ifc is made; am 
in' f , 0ne of , the Parties subsequent!’ 

le ? [ ro “ th ® composition, it is com 
potent to the Court to take evidence a: 
to the factum of the composition anc 
give effect to it if it is found to hav< 
been eptered into. The question ™ 

fs 0 inT D m 10D 18 whether fche same rah 

of off« b 8 t0 a co “P ositi °Q ia respeol 
01 an offence mentioned in S 345 ( 9 ) 

ssr 
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ment on this point, and I consider that 
the matter should be decided authorita¬ 
tively by a Division Bench. 

I accordingly refer the case to a Divi¬ 
sion Bench and direct that an early date 
be fixed for hearing. 

Order of the High Court 

Aga Haidar, J.—A complaint under 
S. 420, I. P. C., was filed on 20th Sep¬ 
tember 1925, by Naurang Rai (complain¬ 
ant) against Kidar Nath and Shiv Par- 
shad. On 10th December 1925, an ap¬ 
plication was put in by Kidar Nath and 
Shiv Parshad asking the Magistrate, in 
whose Court the complaint was pending 
that permission to enter into a compro¬ 
mise be accorded and the applicants be 
discharged, on the basis of a certain 
alleged compromise which had been 
arrived at between the parties after the 
institution of the complaint. The learn¬ 
ed Magistrate under his order dated 8th 
November 1926. directed the applicants 
(the accused) 

to produce oomplete evidence, ora! or docu¬ 
mentary in proof of the factum of the com- 
promise. . 


uruer oi tne Magistrate cannot be 
called a model of lucidity and parts of 
it are not easily intelligible. 

The complainant applied in revision to 
the learned District Magistrate who has 
expressed the opinion that, in view of 
the fact that the complaint related to an 
offence under S. 420, I. P. C 

be^ U° fc h b 8 l- com P romise whioh would 
be legally binding upon the parties unless 

and until an application for permission 

to compromise under S. 345 (2) was 

thaff^ tbe P \ rti6S fc0 ^be Court; and 
that there-was, therefore, no warrant for 

ordering an inquiry into the factum of 

the compromise. The learned District 

Magistrate has accordingly reported thn 

case for the order, of thU "court wHh a 

The reference came un , 

the members constituting th* ° Q0 °* 

Division Bench. Th* , t0 a 

come before us for disposal. t6r aS D0W 

Section 345, Criminal P f 1 : fl 3 * •, 
into two sub-seetione. Sub s ( 1 ) ‘ d. f 


* 
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which are specified therein, and it is 
provided that offences falling under these 
sections may be compounded by persons 
mentioned in Col. 3. Sub-S. (2) contains 
a list of certiin other sections of the 
Indian Penal Code, and its provides that 
the offences punishable under those sec¬ 
tions cxn be compounded by the persons 
mentioned in Col. 3 only with the per¬ 
mission of the Court before which a pro¬ 
secution for any of those offences is 
pending. S. 420, I. P. C., with which 
the accused persons were charged in the 
present case, come3 under S. 345 (2), 
Criminal P. C. It may be taken as set¬ 
tled law that S. 345, Criminal P. C., is 
exhaustive on the subject of the composi¬ 
tion of offences mentioned therein. There 
is a case reported in Mahomed Eanni 
Rowther v. Pattani Inayathalla Sahib 
(1), in which it was laid down that, if 
the parties to a criminal case pending in 
a criminal Court arrive at a compromise 
outside the Court and one of tho parties 
resiles from it, it is competent to tho 
Court to enquire whether or not the par¬ 
ties bad settled thoir dispute, and if it 
finds that there has been a valid composi¬ 
tion, the Court should pass an order of 
acquittal. In other words, the jurisdic¬ 
tion of the Court to go on with the trial 
of the case come3 to an enl when the 
parties have arrived at a valid compro¬ 
mise, vide Murray v. Queen-Empress (2) 
and Imperator v. Mulo (3). Tbe reason¬ 
ing of Mahomed Kanni Rowther v. Pat¬ 
tani Inayathalla Sahib (I), which was a 
case under S. 345 (1), Criminal P. C., is 
perfectly clear. Undorsub S. (1), S. 345, 
Criminal P. C., as soon as the parties 
have arrived at a compromise, the Magis¬ 
trate has nothing more to do except to 
record a judgment of acquittal. 

The case of S. 345 (2), Criminal P C., 
is different and is not covered by any 


v. JOGINDRA oINGH 1928 

Kuppuswami Chetty (4), Abdul Ra¬ 
him, J„ who had delivered the principal 
judgment in Mahomed Kanni Rowther v 
Pattani Inayathalla Sahib (I), referring 
to the exses coming under S. 345 (2), 
Criminal P C , observed that the opera¬ 
tion of the composition in those cases is 
necessarily suspended until tho Court 
sanctions it. In other words, no effect 
can be given to a compromise as a plea 
iu bar of conviction in cases covered by 
Cl. 2 unless the Court has given its sanc¬ 
tion. Without the sanction of the Court, 
the so-called compromise arrived at bet¬ 
ween the parties, outside the Court, is of 
no legal effeot and cannot be taken oog-l 
nizance of by any Court dealing with, 
the offence. The jurisdiction of the Court 
to try the case on the merits remains un¬ 
affected, and thero is no rule of law, 
based either upon the express language of 1 
the legislature or deducible from any 
general principles which would enable 
the Court in a case falling under sub- 
S. (2), S. 345, Criminal'P. C., to order an 
enquiry into tbe factum of compromise 
alleged by one of tho parties and denied; 
by the other. 

This being so, wo accept tho recom¬ 
mendation of tho learned District Magis¬ 
trate and quash the order passed by tho 
learnol trying Magistrate dated 8th No¬ 
vember 1926, and direct him to dispose 
of the caso pending before him on its 
morits. 

S.J. Order quashed. 

(iRW41 Mad.” (*5=3FM 7 L. J. 217=14 
I. C. 583=(1918) M. W. N. 493. 
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Indian Merchants Bank, Ltd., 
Liquidation —Appellant. 


direct authority. In case* governed by 
this sub-section the permission of the 
Court before which a prosecution is 
pending i3 essential before the ca90 can 
be validly compounded. The Magistrate, 
when the parties have come to a com¬ 
promise, has. to perform tho judicial act of 
deciding whether in the interests of justice 
the parties should be allowed to compro¬ 
mise the offence with which tbe accused 
is charged. In Kumaraswami Chetty v. 

2) [1894] 21 Cal. 103. 

3) [1913] 6 S. L. R. 284=19 I. C. 948=14 
Cr. L. J. 292. 


V. 

Jogindra Singh - Objector—Respon¬ 
dent. 

Misc. First Appeal No. 729 of 1927 
Decided on 6th December 1927, from 
order of Addl. Dist. Judge, Amritsar, 

D/- 17th January 1927. 

(a) Companies Act (7 of 1913) S. ^-Mem¬ 
bership subject to certain- condition—Condition 
not fulfill* l—Person does not become member. 

A porson who agree* to bo a member of tho 
company on some condition does not become 
a member if tbe condition is not fulfilled and • 
cannot bo placed on tho list of contributories.^ 
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(5) Companies Act (7 of 1913), S. 3 Civil 
Court has jurisdiction* 

The jurisdiction of civil Courts to decide 
questions filling within the purview of S. 38 
is not excluded : A. I. R. 1922 All. 258, 
Rel. on. *[P 235 C I) 

Madan Gopal —for Appellant. 

Shamair Chand— for Respondent. 

Judgment—This is an appeal by the 
Official Liquidator of the Indiau Mer¬ 
chants Bank Ltd., Amritsar, against an 
order of the Additional District Judge of 
Amritsar, refusing to place on the list of 
contributories the name of Bawa Jogon- 
dra Singh, respondent. 

The order is based on tho finding that 
Jogindra Singh’s application for shares 
was subject to a condition which was 
accepted by the Board of Directors but 
was not fulfilled and that Jogindra Singh 
had obtained an ex-parte decree against 
the bank for a refund of the money that 
he had paid with his application for 
shares. The alleged condition was that 
a branoh of the bank would be opened at 
Muktsar for 12 months A branch was 
opened but was closed after one month. 
One of tho late directors of the bank 
appeared in the witness box and doposed 
that the condition set up by the respon¬ 
dent had been agreed upon. There was 
no evidence in rebuttal. So the finding 
that the alleged condition precedent was 
proved oannot be interfered with. Fur¬ 
ther there was a decree of a civil Court 
based upon that condition. Tho Official 
Liquidator, however, contends that the 
oivil Cpurt had no jurisdiction in the 
matter and refers to S 38. Com¬ 
panies Act, in support of his contention 
lint that section does not exclude from 
the jurisdiction of ordinary civil Courts 
a smt of the dass in question. In 
Union Indian Sugar Mills v. Jai Deo (1) 
it was held on a construction of S 38 
Companies Act 1913, that the Dis- 
tnot Jadge .ia not obliged to decide a 

hS«r tl0 k-°* fc,tle ra ' 8erl io a proceeding 

hl f ander this seotion. This 
aaicates that the jurisdiction of oivil 
Courts to decide questions falling within 

ImLF™? ot S - 8 is not excluded 

m q r b r fchoagh «p^e 

LionSaf 8 -° n th 1 e bankl &a<i fche Official 
L^uidator is not competent, to impugn 

»2 8 appa *' Wls ' a “ a ia 
S J ‘ Appeal dismissed. 


U) 


A ' l ' Wii All. 268=44 All. 151, 
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Mt. Ram Rakhi — Defendant—Peti* 
tioner. 

v. 

Brij Bhushan and others— Plaintiffs— 
Respondents. 

Appeal No. 495 of 1927, Decided on 
16th December 1927, from order of Diet. 
Judge, Ludhiana, D/- 3Lst August 1927. 

Htndu Law—Joint family—Compromise by 
a Hindu father as manager in good faith is 
binding on infant sons. 

Compromise mado by Hindu father as the 
manager of the joint family in good faith is 
binding upon his sons unless it is proved that 
the father did not act bona fide in making if 
A. 1. R. 19-27 Lah. 620, Foil. [p 236 c 1] 

Shamair Chand—lor Petitioner. 

Badri Das —for Respondents. 

Judgment —The defendant petitioner 
Mt. Ram Rakhi by name, is the widow 
of the late Rai Sahib Lala Kundan Lai 
who, on 2nd November 1926, executed 
the will by which he bequeathed certain 
property to his son Mohan Lai, pleader 
and Rs. 61,000 to his wife Mt Ram Rakhi' 
Shortly after his death Mt. Ram Rakhi 
applied for probate of the will. Mohan 
Lai who is her stepson, opposed this 
application and instituted a suit for a 
deotaratmu that the will was invalid. 
The dispute between the widow and 
Mohan Lai ended in a compromise ao- 
cording to which Mt. Ram Rakhi paid 

“l 5 * 00 ?- Wb, ° h he P° oket0 d and 
withdrew his objection to the will. But 

tbis “^lament tbeauit (which 
is still pending) was instituted on behalf 
of the two in ant sons of Mohan Lai to 

madf a l Wel1 as the 00 mpromise 

made by him An application was filed 

along with the plaint for a temporary ” 

junction under 0. 39, R. 1 , Civil P C 

to restrain the widow from withdrawing 

the moneys that were deposited by her 

bu8 bac ? » Pu-'ieb National Bank 
and the Sahukara Bank respectively for 
p vymeu to her. The trial Court refused 
this application but on appeal the learlf 
ed District Judge has granted the tem* 
porary injunction prayed for 

an Wi 1° W 89 J 0k8 revi8i0Q of thi ® order 
and her learned oo nsel, Mr. Shamair 

Chand contends that the learned Disfcrick 

Judge had no jurisdiction to make that 

order without recording a finding to th« 

eifeofc that the infant plaintiffs had a 
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prima facie case. He argues that, as held 
by a Division Bench of this Court in 
Maya Wanti v. Salig Ram (1) the infant 
plaintiffs are bound by the compromise 
made by their father unless it was proved 
that the latter did not act bona fide in 
making it. In that case also a com¬ 
promise was made by a Hindu father and 
it was contested by his sons. A Division 
Bench of this High Court observed as 
follows: 

It has been repeatedly laid down that a set- 
lement of a doubtful claim by the father as the 
manager of the joint family entered into in 
good faith is binding upon his sons. 

In the present case it is to be decided 
whether the plaintiffs are entitled to 
contest the compromise made by their 
father on the ground thal it was not made 
bona fide. In the peculiar circumstances 
under which the suit has been institued 
I am of opinion that the temporary in¬ 
junction under 0. 39, R. 1, Civil P. C., 
should not have been granted without 
recording a finding as to whether there 
is a bona fide contention between the 
parties and the plaintiffs have a prima 
facie case. The moneys in the two banks 
amount to Rs. 40,000 and not to 
Rs. 6L.000 as stated in the judgment of 
the learned District Judge. There is 
nothing to indicate that the widow will 
waste this large amount or would be able 
to withold them if the plaintiffs should 
succeed in their suit. I, therefore, accept 
this petition for revision and set aside 
the order of the Court below. The plain¬ 
tiff will pay the petitioner’s costs in this 
Court. 

c t Revision accepted. 


(1) A. I. R. 1927 Lab. G20. 
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Indian Merchants Dank, Ltd. — Ap¬ 
pellant. 

Anup Chand— Objector—Respondent. 

Misc. First Appeal No. 1416 of 1927, 
Decided on 2nd December 1927, from 
order of Addl. Dist. Judge, Amritsar, 
D/- 28th Fobruary 1927. 

(a) Companies Act (7 of 1913), Ss. lo8, a>.d 
159— Conditional application for shares 


Condition not fulfilled—Company going into 
liquidation before allotment of the shares — 
Person does not become member . 

If an application for shares is subject to a. 
condition precedent, the applicant incurs no 
liability if the condition remains unfulfilled, 
more 90 when the company goes into liquida¬ 
tion before any share have been allotted to 
him : 54 P. R. 1915, Foil . [P 236 C 2] 


(b) Evidence Act. S. 91 —Oral evidence fs ad¬ 
missible in proof cf conditioyx contained in docu¬ 
ment when it is in possession of opposite party 
and he denies the existence of the condition.* 

Oral evidence is admissible to prove a con¬ 
dition reduced to writing in a document, where 
the opposite party is in possession of the docu¬ 
ment and denies the existence of such a condi¬ 
tion. [P 287 Cl] 

Durga Das —for Appellant. 

Ram Chand Manchanda —for Respon¬ 
dent. 

Judgment. —Thi9 is an appeal under 
the Companies Act of 1913 against 
an order accepting an objection and 
relieving the objector of all liabili¬ 
ties as a .'share-holder of a bank. The 
objector was Lala Anup Chand, Advocate 
of Montgomery who bad made an applica¬ 
tion for 100 shares ,of the Indian Mer¬ 
chants Bank Limited, but the bank went 
into liquidation before any shares had 
been allotted to him. He asserted that if 
he was given by the managing .agent of 
the bank an assurance that a branch of 
the bank would be opend at Montgomery 
or Pakpattan and that he would be ap¬ 
pointed a director thereof he would buy 
100 shares and that his application for 
100 shares was - on that assurance. He 
claimed that'he did not become the 
shareholder because the condition sub¬ 
ject to which the application for shares 
was made ■ was not fulfilled. He wae 
corroborated on this point by the manag 
ing agent and two witnesses'before whom 
the agreement had been made. No at 
tempt was made to rebut that evidence 
The law is clear that if an application 
for shares is subjeot to a condition prece¬ 
dent the applicant incurs no liabihties] 
if the condition remains unfulfillled^ I 
this connexion the following 
cited : Peara Singh v. Peshaxvar Bank 

Ltd. (1) : , 

1 admit the correctness of the 

law and there is ample »utho . t . on ^ ^ 

Sent a^o^e^periormed audits per- 

-77r7^7^7rTRl915=22 P. L. R. 1915= 

UJ 281C. £3=235 P. W. R. 1915. 
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formance has not been waived the applicant 
for shares will not be a contributory. The 
finding in this case that there was a condition 
precedent is based on good evidence and can¬ 
not be interfered with. * 

The argument that no oral evidence 
was admissible in proof of the alleged 
condition because it was stated that it 
had been 'reduced to writing and the 
writing was not called for nor produced, 
is also untenable. The writing was in 
possession of the adverse party and from 
the nature of the case that party must 
have koown that it will be required to 
produce it. As the said party denied 
the very existence of the condition it 
could not be expected that it would have 
produced the writing if, called upon 
to do so. The appeal fails and' I dismiss 
it with costs. 

SJ - Appeal dismissed. 
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Dalip Singh, J. 

Thakar Singh Applicant—Appellant. 

v. 

Hardi Singh and others— Creditors— 
Respondents. 

Misc. First Appeal No. 1242 of 1927 
Decided on 4th November 1927 from 

?5?" 0 'i dd '- D »‘- Gurdaspur, 

D/- 14th February 1927. 

Provincial Insolvency Act, 8. 10 —The fact 
insolvent's father being rich is not sufficient 

the P £Z ■/“ abil n V l ° P a y~ F ^ inquiry into 
the capacity or otherwise must be held. 9 

hu2 3 Z! 7 ° at ha3 t0 8how is tha ‘ prima 
if® ® “ ls , J® bt3 ara “ore than Rs. 500 and that 

hiVlather s e i° P? K the Same - The fa0 ‘ tba ‘ 

allow. Ik?J t* n< £ man ' or tha ‘ father 
I oul * mta certain land is not 

these debts ' n8 ° ,Teat ‘° pajr or n r ot to W 

u jl r. . t p 237 C 2J 

Bodh Raj Sahni -for Appellant. 

lant a ~ Thakar SiQ S h ' appel- 

an d fc ’fk P ? 16d to be deol * r0 d insolvent 

his annl 6 - 8 ^ JudgQ ejected 

^InahlA r t,0 “ holdin « that b 0 was 
absJlnL? ' Paying . bis dobt8 - There is 
eithi /lu 00 evidence on ^e record 

-ih8a 0 b itt eXi9teQCe0f the d8bt8 - 
fc 0 ifc^Zt T v 5 U L m a liBt in whi °h 

to Bs i fiSl 6 h !f ?. ebt5 am0Q Pted in 
«s. 1,635 and his assets were only 


Rs. 15. Four creditors contested this 
application alleging that two of the so- 
called creditors, namely, Nos. 5 and 7, 
were relatives of the debtor and were nob 
really creditors at all. They did not, 
however, challenge the assertion about 
their own debts and these debts are by 
themselves sufficient to justify a'petition 
in insolvency, as they amount to Rs. 955 
in all. The assets of the petitioner are 
the Rs. 15 worth of articles that he 
states in his petition plu9 the fact that 
he is cultivating 7 ghumaons which evi¬ 
dently have been given to him by his 
father for this purpose. There is ’no 
evidence to show that the income of the 
7 ghumaons is in one year sufficient to 
pay off all these debts. 

I, therefore, accept the appeal and re¬ 
mand the case back to the Distriot Judge 
for decision after a full enquiry aud evi¬ 
dence taken as to the existence of the 
debts, and as to the capacity of the ap¬ 
pellant to pay or not to pay these debts. 
It must be borne in mind that if the ap¬ 
pellant is concealing any property, that 
may be taken into account when the 
question of his discharge oomes up and 
if he has any property the income from 
which can be realized by him that in¬ 
come can be attaohed and the 'Court can 
see whether that is sufficient to pay 
off the debts. All that the would-be 
insolvent has to show is that prima faoiei 
his debts are more than Rs. 500 aud tbaW 
he is unable to pay the same. The faot 
that hie father is a rich man. or that his 
father allows him to cultivate 7 ghum¬ 
aons of land is not sufficient to show that 
he can pay the debts alleged dne by him, 
or even the unchallenged debts without 
further evidence. 


N.K. 


Appeal accepted. 
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Broadway, J. 

Tara Chand— Applicant—Petitioner. 


v. 


another Opposite 

Civil Revn. Petn. No. 395 of 1927 De- 

of d r)1 a ? Q T 2 5 fch ? otober 1927, from order 
of Dial. Judge, Amritsar, D/- 27-8-1927. 

bv T t r h*t Ael J 2 0f 1882 >- St ‘ 61 oni 49 —Petition 
by the beneficiary requesting the District Court 
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to order trustee to deposit certain trust money 
*n a particular bank—Application cannot be 
dealt with summarily—Proper suit must be in - 
stituted. 

A beneficiary bas a right to compel a trustee 
to perform any particular act or to restrain 
him from committing any contemplated or 
probable breach of trust, but he cannot move 
the Court under S. 6l in a summary manner. 

Where the beneficiary requested the Court 
by a petition to order the trustee to 
deposit certain trust money in the Imperial 
Bank of Amritsar or otherwise to invest it in 
6ome approved securities : 

Held: that the District Judge had no juisdic* 
tion to interfere with the discretion of the 
trustee except on a properly instituted suit : 
Civil Revn. No. 864 of 1926, Foil . [P 238 C 1] 

J. M. Mackey —for Petitioner. 


ASKAUR (Bhide, J.) 1928 

taken by the learned District Judge is 
correct and is in consonance with Civil 
Revision No. 864 of 1926, decided by 
Mr Justice Coldstream on the 30th 
November 1926. 

I, therefore, dismiss this petition with 

COSt3. 

N - K - Petition dismissed. 
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Tek Chakd and Bhide, JJ. 
Jalmeja Singh —Plaintiff—Appellant. 


Dev Raj Sawhney —for Respondents. 

Judgment.—Tara Chand, minor, act¬ 
ing through his mother Mt. Gujri, moved 
the District Judge of Amritsar under 
Ss. 61/49, Trusts Act 2, 1882 , asking 
that Sardar Harnam Singh, a trustee, 
should be ordered to deposit certain trust 
money in the Imperial Bank of Amritsar 
or -otherwise to invest it in some ap¬ 
proved securities. The learned District 
Judge held that he had no jurisdiction to 
interfere with the discretion of the 
trustee except on a properly instituted 
suit and the petition was dismissed 

Against this order of dismissal the 
minor, through his mother, has come to 
this Court in revision, and it has been 
urged that the District Judge had juris¬ 
diction. It was pointed out that under 
S. 49, Trusts Act, the District Judge, as 
the principal civil Court of original juris¬ 
diction in Amritsar, was empowered to 
control the discretionary powers con¬ 
ferred on a trustee on suitable occasions 
arising and that the District Judge could 
function on a petition. In this view I 
am unable to agree S 49 appears in 
Cb. V and deals with disabilities of 
trustees. This section gives the District 
Judge power to control the aotions of a 
trustee when it becomes necessary to do 
so. In the following Ch VI provision 
is made for the rights and the liabilities 
of beneficiaries and under S 61 it has 
been enacted that a beneficiary has a 
right to compel a trustee to perform any 
particular act or to restrain him from 
committing any contemplated or pro¬ 
bable breach of trust. The learned 
counsel who appeared for the petitioner 
admitted that the beneficiary could not 
move the Court under S. 61 in a sum¬ 
mary manner. In my judgment the view 


Mt. Askaur and others —Defendants— 
Respondents. 

Second Appeal No. 389 of 1923, De¬ 
cided on 7th January 1928, from decree 
of Dist. Judge, Amritsar, D/- 23rd 
January 1923. 

Civil P. C., 0. 2, R. 2— Different causes of 
action—Mortgaged land owned by different 
cosharers—All cosliarers except one selling the 
whole land—Suit to pre-empt the whole land 
by the remaining cosharcr but excluding his 
share—Subsequent suit for redemption *r» 
respect of that share is not barred. 

The provisions of 0. 2, R. 2, Civil P. C., 
only require that a suit shall include the whole 
of the claim with respect to one and the same 
cause of action and not that every suit shall 
include every claim of every cause of action 
which the plaintifi may have against the de¬ 
fendant at the rime. 

Certain land which was subject to a mortgage 
was jointly mutated in favour of the plaintifi 
and defendants as the reversioners of A. Subse¬ 
quently defendants sold the whole of the land 
including the plaintiff’s share to another per¬ 
son. The plaintifi instituted a pre-emption 
suit with respect to the share of the cosharers, 
but excluded bis own share from the suit on 
the specific allegation that tho cosharers had 
no authority to transfer his share and the sale 
with respect to his share was, therefore, void. 
The pre-emption suit succeeded. Then plain¬ 
tiff sued for redemption of the land. 

Held: that the suit was not barred under 
0. 2, R. 2: 8 Mad. 520 and 41 J. A. 142 (P C.K 
Foil. : 37 All. 529. Dist. [P 239 C 1] 


Mool Chand —for Appellant. 

Gokal Chand Narang— for Respondents. 

Bhide, J— This second appeal arises 
out of a suit for redemption of mortgage 
which has been dismissed by the lower 
Courts as barred by the provisions of 
0. 2, R. 2, Civil P. C. The land in dis¬ 
pute formed a portion of a holding of 
about 221 kanals of land which belonged 
to one Jawala Singh and was mortgaged 
by him to Sardarni Basant Kaur by a, 
registered deed dated 19th May 188B- 
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On the death of Jawala Singh the land 
was jointly mutated in favour of the 
plaintiff and defendants 2—5 as the 
reversioners of Jawala Singh. Subsequ¬ 
ently defendants 2—5 sold the whole of 
the land including the plaintiff’s share 
to defendant 1. The plaintiff instituted 
a pre-emption suit with respect to the 
share of the cosharers, namely, defen¬ 
dants 2—5, but excluded his own share 
from the suit on the speoific allegation 
that the cosharers had no authority to 
transfer his share, and the sale with res¬ 
pect to his share was, therefore, void, 
the pre-emption suit succeeded. The 
present suit for redemption was in¬ 
stituted on the 23rd February 1920. The 
contention of defendant 1 in the present 
suit was that the suit was barred by the 
provisions of 0. 2, R. 2, Civil P. C., 
inasmuch as at the time when the plain¬ 
tiffs instituted the pre-emption suit he 
had a right to sue for cancellation of the 
sale with respect to his own share and 
sue for redemption of the mortgage. 
This contention appears to us to be 
wholly erroneous. The sale of the 
plaintiff's share by defendants 2 to 5 be¬ 
ing unauthorized (a fact which was not 
disputed in the pre emption suit) we do 
not see why it was necessary at all for 
the plaintiff to sue for cancellation of 
the sale of his own share at that time. 
The cause of action, moreover, on which 
the present suit is based, is distinct from 
that in the pre-emption suit. "Cause 
tot action ” has been defined as a bundle 
of essential faots which a plaintiff has 
to prove in order to establish his claim : 
Musayakeb v. Mani Lai (l). Now, the 
essential facts which a plaintiff had to 
prove in a pre-emption suit are obviously 
different to those which be has to estab- 
ish in a suit for redemption of a mort¬ 
is?: The provisions of' 0. 2, R. 2. 

Jjjj ?' onl y require that a suit 
shall include the whole of the claim 

with respect to one and the same cause 
|ofaotionand not that every suit shall 
include every claim or every cause of 
action which the plaintiff may have 
against tbedefendant at the time : (see 

\ Ba}a Z' Surya Row (2) and 

aKT!!S“ Ch,Uv '■ 


[18851 Tko 68=7 Bom ' L - R ' 20 
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The learned counsel for the respon¬ 
dents has cited Sahodra Bibi v. Bageshri 
(4) and attempted to support the decision 
of the lower Courts on the ground that 
the plaintiff was bound to sue for pre¬ 
emption of the whole of the property 
sold, although he alleged that the sale 
with respect to his own share was void. 
The present ease is distinguishable from 
the ruling cited as it was not disputed 
by (he defendants in the previous suit 
that the sale of the plaintiffs' share was 
unauthorized and, therefore, void ; but, 
even apart from this the contention seems 
to have no bearing on the issue now be¬ 
fore us. The plea that, the plaintiff 
ought to have sued for pre-emption of 
the whole of the land sold, might have 
been at best a good defence to the pre¬ 
emption suit, but it cannot bar the pres 
ent suit for redemption of a mortgage 
which, as pointed out above, is based on 
a different cause of action. 

We accordingly accept the appeal and, 
setting aside the orders of the lower 
Courts, remand the case for decision of 
the remaining issues. The stamp on 
appeal will be refunded. Costs will 
follow the final decision. 

S J - _ Case remanded. 

U) [1915J 87 Alb”629=29 I. C. 1000=18 
A. L. J. 711. 
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Shadi Lal, C. J. t and Agha Haidar, J 
Randhir Singh Accused—Petitioner. 


V. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 1124 of 1927, 
Decided on 13th January 1928, from 
order of Sess. Judge, Gujranwala, D/- 
23id May 1927. 


Anns Ac (9 o/ 1918), Ss. 27 and 19-Sword- 
sttek \s not a ktrpan. 

* W0r m£ i0k . i8 a w a“Pon different from a 
The ‘wo expressions cannot be re- 

I c» S ^ 0 , n { m0Us ' aQd 30 tha possession 
of a swordstiok by a Sikh is not exempted by S. 

-7 of the Arms Act: A. I. R, 1924 Lah. 600, Ref . 

w , n . [P210C1J 

Niamat Rat —for Petitioner. 

Anant Ram Khosla —for the Crown 

R ^ d V U 'v C J '~ Tho Petitioner, 
Randhir Singh, hos been oonvicted under 

S. 19, Arms Act (11 of 1878), and 
has been sentenced to suffer rigorous im¬ 
prisonment for six months. It is oZ- 
mon ground that, on 23rd February 1927 
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Randhir Singh was found in possession 
of a large swordstiok, but it is contended 
that he was protected by the notifica¬ 
tion issued by the Governor-General in 
Couucil under S. 27, Arms Act, 
which excludes kirpans possessed or 
carried by Sikhs from the operation of 
the prohibitions and directions contained 
in that Act. 

The petitioner is undoubtedly a Sikh, 
but the question for determination is 
whether a swordstick, which he was 
admittedly carrying on 23rd February 
1927, can be held to be a kirpan within 
the meaning of the notification. To this 
question our answer is in the negative. 
We are aware of the ruling in Hari 
Singh v. Crown (l), where a Division 
Bench of this Court held that the word 
“ kirpan ” means a sword, but we cannot 
accede to the contention that it is wide 
enough to include a swordstick. A 
swordstick is a weapon different from a 
kirpan, and the two expressions cannot 
be regarded as synonymous. 

It is significant that in the Court of 
trial Magistrate no such contention was 
put forward on behalf of the accused, and 
that before the learned Sessions Judge 
it was admitted that the conviction under 
S. 19 was justifiel, but it was urged that 
the sentence bo reduced. This prayer 
was accepted by the learned Sessions 
Judge, and the sentence of one year's 
rigorous imprisonment imposed by the 
trial Court was reduced to that of six 
months imprisonment. 

We are of opinion that the petitioner 
has been rightly convicted; but, consider¬ 
ing that he was released on bail by the 
learned Judge who admitted the case, 
we accept the application for revision so 
far as to reduce the period of imprison¬ 
ment to that already undergone. 

S.j. Sent ence redu ced. _ 

~TT7 a. TTk. 1924 Lab. 000 =5 Lub. 308. 
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Zafar Ali, J. 

Mangal Sain —Objector Appellant. 

T. 

Indian Merchants Bank, Amritsar— 
Plaintiff—Respondent. „ _ 

Misc. First Appeal No. 727 of 1927, 
Decided on Gth December 1927, from order 
of Addl. Dist. Judge, Amritsar, D/- 15th 
Docember 1926. 


(а) Companies Act (7 of 1913), S. 55—Member 
cannot surrender his share and company cannot 
accept the surrender except as forfeiture. 

The principle applicable to cases of surrender 
is that a surrender is good if it amounts to a 
forfeiture. It is not open to shareholder to 
surrender at will his share and it is not open to 
a company to accept surrender of shares unless 
the act of the company can be brought within 
the rules relating to forfeiture of shares. To 
hold that a company can by a resolution of 
its directors accept surrender of shares would 
be to allow a company to reduce its capital at 
its pleasure : A. I. It. 1921 Mad. 703 and 
Bellerby v. Rowland Marwood's Steamship Co. 
Ld. (1902) 2 Ch. 14, Foil. In re Natal Invest¬ 
ment Co.(1870) 5 Ch. App. 22, Dist. [P 241 C 2] 

(б) Company—Shareholder whose shares are 
forfeited ceases to be member but not one sutren¬ 
dering shares. 

A share-holder whoso shares are forfeited 
ceases to be a member but a share-holder who 
surrenders his share doe3 not cease to be a 
member. [P241C2] 


Badri Dass —for Appellant. 

Ram Lai Anand —for Respondent. 

Judgment.—The Official Liquidator 
of the “Indian Merchants Bank, Limited 
Amritsar, having placed on the list 
of contributories the name of Mangal 
Sen, Chumandi Lai Natha Singh and 
Jas Ram, every one of them filed ob¬ 
jections to the effect that be had ceased 
to be a member of the company and was 
not liable to contribute as he lead surren¬ 
dered his shares and the Board of Direc¬ 
tors had accepted the surrender which it 
was competent to do under R. 43 of 
the Articles of Association. Tho Court 
below overruled this objection on the 
general ground that the “surrenders (ac¬ 
ceptance of the “surrenders ?) of the ob- 
jeotors’ partly paid-up shares (shares ?) 
and for (?) forfeiture of their allotment 
money (moneys ?) by the Head Board of 
Directors was (were) unnecessary and 
ultra vires a9 it was in substance a reduc¬ 
tion by the oompany of tho shares at the 
price (?) of discharging tho shareholders 
from further liability to calls. ’ The ob¬ 
jectors have appealed against the above 

order separately. , 

The law on the subject is thus reviewed 
and discussed by Devadoss, J. in Mirza 


hmad In re (1). 

Granting for argument’s sake that the r®®® 1 ^- 
jn is acoording to tho rules, I am una 
cept the contention that the surrender of 
tares is permitted by law so as to -enable tne 
ireotors of the Company to reduce its capital. 

Rule 118 (5) gives powers to the direc¬ 
ts to accept surrender of shares by 

7iTa7l R. 1924 Mad. 703. 



1928 ManqaIi Sain v. Indian Merchants Bank (Zafar Ali, J.) Lahore 241 


shareholders; but this power which is an 
unusual power, granting that it is valid, 
is subjeot to restrictions; Table A of the 
Companies Act does not contain any 
clauses empowering any company^to accept 
surrender of shares. The Companies Act 
permits forfeiture of shares on certain 
grounds; but to give an unlimited or wide 
power to a company to accept surrender 
of share is, I think, opposed to the princi¬ 
ple that a company cannot buy its own 
shares and to the principle that a com¬ 
pany can reduce its capital only with 4 the 
permission of the Court and on such 
terms and conditions as it may impose. 
The power given by R. 118 (5) is very 
wide. It is in these terms: 

to accept from any member on suoh terms and 
conditions as shall be agreed a surrender of his 
shares or stock or part thereof. 

Whatever might have been the view as 
regards the power of a company to accept 
surrender of shares, I think it is well 
settled now that a company cannot exer- 
cise wide powers of accepting a surren¬ 
der. It oan only aocept a surrender 
under conditions and limitations under 
which shares can be forfeited. Reliance 
is placed upon Snell’s case In re Natal 
Investment Co. (2). In that case Sir G. 
M. Griffard, Lord Justioe, held that the 
surrender of shares by Snell wa3 valid. 
The main reason for the learned Lord 
Justice holding that Snell's surrender was 
valid was that his name was not entered 
on the register of shareholders and that 
no specific shares were allotted to him 
though for purposes of the Act he was a 
shareholder. He found that the sub¬ 
stance of fthe transaction was that both 
parties were offering to sever their con¬ 
nexion with each other and that the Arti¬ 
cles of Association contained a power to 
cancel shares and that there was nothing 
in the form preventing the parties from 
° arry “\ g their intention. Snell’s 
case (2; cannot be considered to be good 
law m view of the decision of the Court 
of appeal in Bellerby v. Rowland ani 
f lood's Steamship Co. Ltd. (3) at p 
32. Cozens Hardy, L. J., lays down the 
law thus : 

flr E n?tV Ur ? mder of 8hares - whether fully paid 
nnin^l *? volves a reduction of oapital, which is 

wh8n sanctioned by the Court 
uuder the Companies Aot of 1867 and 1877. 

statutory exception, and is the 

fai Si anu- 32=18 W * R - 30 =21 L.T. 446. 

8 ‘r 14 ^ 71 L ‘ J * Chl 511 =50 W. 

■ •T.*L 6 r" 582 L * T ‘ 671=9 Hanson 291=18 


oaly exception. For I regard a surrender under 
circumstances which would justify a forfeiture, 
as merely equivalent to a forfeiture. 

Collins, M. R. quotes with approval tha 
following observation of the learned 
Master of the Rolls in In re Dronfield 
Silkstone Coal Co. (4). 

There Is no reference in the Act to surrenders 
of shares ; but these have been admitted by the 
Courts, upon the principle, as I understand it 
that they have practically the same effect as 
forfeiture, the main difference being that the 
one is a proceeding in iuvitum. and the other a 
proceeding taken with the assent of the share¬ 
holders who is unable to retain aud pay future 
calls on the sharos. 

The principle, therefore, applicable to 
oases of surrender is that a surrender is 
good if it amounts to a forfeiture. It 
is aot open to shareholder to surren¬ 
der at will his share, especially when he 
has to meet future calls and it is not 
open to a company to accept surrender of 
shares unless the act of tha company can 
be brought within the rules relating to 
forfeitures of shares. To hold that a 
company can by a resolution of its 
directors accept surrender of shares would 
be to allow a company to reduce its oapi¬ 
tal at its pleasure. 

In the present oase also there was a 
rule empowering the directors to accept 
surrenders of shares but according to the 
general principles: (1) that a surrender of 
shares involves a reduction of the oapital; 
and (2) that the oapital of a company 
cannot be reduced but by leave of the 
Court, no surrender oan be lawfully aooep- 
ted.but under circumstances whioh would 
justify a forfeiture. There is nothing to 
indioate that the surrenders of shares by 
the objectors were aooepted uuder suoh 
circumstances. According to the Com-, 
panies Aot a shareholder ceases to) 
be a member whose shares are forfeited 
it is nowhere laid down that a share¬ 
holder who surrenders his share ceases to 
be a member. It cannot, therefore, be 
said that the objectors ceased to be mem¬ 
bers as contemplated by S. 156, Contract 
Aot. I therefore dismiss the appeal with 

C09t9. 

3J- Appeal dismissed. 


T*J [1881J IT Oh. D. 76=60' L. J 0h~S87-5 
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Tek Chand, J. 


Mt. Hal Kaur and others —Plaintiffs 
— Appellants. 

v. 

Mt. Har Kaur and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 951 of 1927, Deci¬ 
ded on 15th November 1927, from de¬ 
cree of Dist. Judge, Amritsar, D - 6th 
January 1927. 

(a) Hindu Law—An alienation made by one 
o] the co-widows lias no legal effect after her 
death . 

When two co-widow3 succeed as co-heirs to 
the estate of their husband, they take it as joint 
tenants with rights of survivorship and of equal 
beneficial enjoyment, and an alienation made 
by one of such co-widows has no legal effect 
after her death. (p 242 C 2] 

(b) Hindu Law—Daughter can maintain a 
declaratory suit regarding an alienation 
effected by lur stepmother. 

A daughter can maintain a declaratory suit 
regarding an alienation effected by her step¬ 
mother. On tho death of the stepmother the 
property will descend to the heirs of her hus¬ 
band and his daughter is under Hindu law enti¬ 
tled to succeed to it. She is, therefore, his 
reversioner and has got a locus standi to contest 
the alienation raide by her stepmother. 

[P 243 Cl] 

$ (c) Limitation Act , Art. 120— Daughter's 
sons are not immediate reversioners of their 
grandmother—Their suit for declaration is 
governed by Art. 120. 

Daughter’s son9 are under Hindu law not 
entitled to succeed in the lifetime of thoir 
mother and, therefore, are not the immediato 
reversioners of their grand mother. Their suit 
for declaration that an alienation by their 
grand-mother is not binding on them is 
governed by Art. 120 : 15 P. R. 1916, Ref. 

[P 243 C 3] 

Amir Chand —for Appellants. 

Mehr Chand Mahajan and Jai Gopal 
Sethu —for Respondents. 

Judgment —One Kishan Chand, a 
Khatri of Amritsar,died sonless many years 
ago, leaving him surviving two widows 
Mt. Bishen Devi and Mt. Har Kaur (de¬ 
fendant 1) and two daughters by Bishan 
Devi married Mt. Bal Kaur (plaintiff l) 
and Mt. Ram Kaur (plaintiff 3). One of 
the properties left by the deceased was 
a shop which was jointly taken possession 
of by both tho widows Mt. Bishan Devi 
and Mt. Har Kaur. On 19th April 1912 
Mt. Bishan Devi made a gift of her half¬ 
share in the shop to her daughters Mt. 
Bal Kuar and Mt. Ram Kaur and their 
sons Om Parkash (plaintiff 2) and Gopal 
Das (plaintiff 4), Mt. Bishan Devi, died 
soon after on 9th June 1912. 
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The other widow, Mt. Har Kaur, sold 
the whole of the shop to Gbulara Jilani, 
defendant 2, on 16th December 1916’. 
There have been subsequent alienations 
of this shop and it now stands in the 
name of Kishan Chand defendant 5. On 
8th October 1925 the present suit was 
instituted by the two daughters of Mt. 
Bishen Devi and the two sons of these 
daughters claiming (a) possession of oner- 
half of the shop which had been gifted to 
the plaintiffs by Mt. Bishan Devi on 19th 
April 1912; and (b) a declaration that the 
sale of the other half by Mt. Har Kaur 
dated 16th December 1916 shall not affect 
the reversionary rights of the plaintiffs 
after her death. The suit was decreed 
by the trial Court but has been dismissed 
by the learned District Judge. 

On second appeal, the first point urged 
by Mr. Amin Chand for tho appellants is 
that the plaintiffs are entitled to a decree 
for possession of one-half of the shop 
which had been gifted to them by Mt. 
Bishen Devi. He contends, and in my 
opinion rightly, that the finding of the 
learned District Judge, that possession of 
the gifted portion of the shop did not 
pass to the donees in 1912, is a very con¬ 
fused one and has not been arrived at 
after a discussion of the oral and docu¬ 
mentary evidence on the record. If tho 
decision of this part of the case had 
turned on this point alone, it would have 
been necessary for this Court to set aside 
the finding and to order a remand or to 
go into the evidence itself and rocord an 
independent finding. But the plaintiffs’ 
claim for possession of this portion of the 
shop must fail on the short ground that 
Mt. Bishan Devi had no power to make 
a valid gift of it to the appellants. On 
Kishan Chand's death tho shop was taken 
possession of by the two widows jointly 
as co-heirs. The proposition of Hindu 
Law is firmly established that when two 
co-widows succeed as co-heirs to the 
estate of their husband they take it as 
joint tenants with rights of survivorship 
and of equal beneficial enjoyment, and an 
alienation made by one of such co-widows- 
has no legal effect after her death. Even 
if it was a fact that the donees had got 
possession of Mt. Bishan Devi’s half¬ 
share in 1912, that fact alone would 
not make the gift valid, especially when 
they, according to their learned counsel, 
lost possession in 1916 at the latest. The 
gift was, therefore, invalid and the plain- 
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tiffs’ claim for immediate possession on 
the basis of this gift fails. It follows 
from what has been stated above that on 
Mt. Bishan Devi’s death in 1912 Mt. Har 
Kaur eatered into possession of the whole 
of the shop on the usual widow’s estate. 
It is not denied for the respondents that 
her rights in the shop were limited and 
she conld sell it only for legal necessity. 
The reversioners would, therefore, be 
entitled to claim a declaration that the 
sale of 1916 was ineffectual against their 
interests. The learned District Judge 
has, however, declined to grant the plain¬ 
tiffs a declaration holding : 

(a) that plaintiffs 1 and 3, being the 
step-daughters of Mt. Har Kaur, had no 
locus standi to 9ue ; and 

(b) that plaintiffs 2 and 4, not being 
the immediate reversioners, had six years 
to sue for a declaration under Art. 120, 
and not having sued within that period 
their claim was time barred. 

As to (a): Mr. Mebr Chand, for the res¬ 
pondents admits that he is unable to 
support the view of the learned District 
Judge that the daughters could not main¬ 
tain a declaratory suit regarding an alie¬ 
nation effected by their stepmother He 
frankly concedes that on the death of 
Mt. Har Kaur the property would des- 
oend to the heirs of her husband Kishan 
Chand and that Mt. Bal Kaur and Mt. 
Ram Kaur being his daughters are under 
Hindu law entitled to succeed to it. 
They are, therefore, his reversioners and 
have got a locus standi to contest the 
alienation made by their stepmother 
Mt. Har Kaur. The finding of the Dis¬ 
trict Judge on this point must be reversed, 
but before the plaintiffs can get a decree 
it must be found'that the alienation was 
not for necessity. As the learned Dis¬ 
trict Judge has not given any finding on 
this issue, the case must go baok to him 
lor this purpose. 

As regards the olaim of the daughter’s 
sons (plaintiffs 2 and*4) the learned Dis¬ 
trict Judge has held that it was barred 
by time under Art. 120. Mr. Amin Chand 
tor. the appellants oontends that the 
olaim of these plaintiffs is also within 
time under Art. 125. But that article 
applies only to a suit for a declaration by 
the immediate reversioners of the female 
alienor ; see Mt. Thakri v. Mt. Qaneshi 

Ahe daughters’ sous are under Hindu 



law not entitled to 9ncceed in the life¬ 
time of their mothers (plaintiffs 1 and 3) 
and, therefore, are not the immediate 
reversioners of the alienor. Their suit 
for declaration is governed by Art. 120, 
and in clearly time barred. 

I, therefore, dismiss the appeal of 
plaintiff 2 (Om Parkash) and plaintiff 4 
(Gopal Das), but accept that of plaintiff 
1 (Mt. Bal Kaur) and plaintiff 3 (Mt. Ram 
Kaur) bolding that they can maintain a 
suit for declaration that the sale of the 
whole of the shop by Mt. Har Kaur shall 
not affect their reversionary rights after 
her death, and setting aside the decree of 
the lower appellate Court, so far as these 
appellants are concerned, remand the case 
under 0. 41, R. 23, for decision in ac¬ 
cordance with law. Having regard to all 
the oircnmstances of the case the parties 
shall bear their own costs of tkalitigation 
hitherto incurred. 

N.K. Case remanded . 
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Tek Chand, J. 

Parman Bam —Accused—Petitioner. 

v. 

Emperor— Opposite Party. 

Criminal Revn. No. 1717 of 1927, De¬ 
cided on 13th January 1928, from order 
of Dist. Magistrate, Muzaffargarh, D/* 
2nd September 1927. 

Criminal P. C., S. 107— Mere enmity between 
parties is not sufficient—It must be proved that 
a breach of the peace ia imminent. 

More existence of enmity between the persona 
of faotions is no ground for instituting pro¬ 
ceedings under S. 107 against one or both tha 
parties. In order to bring a case within that 
aeotion it must be established that a breach 
of the peace is imminent. [P 244 C 1, 2J 

Nand Lai —for Petitioner. 

Judgment—The petitioner Parman 
Ram has been bound down under S. 107, 
Criminal P. C., and ordered to exeoute a 
bond in the sum of Rs. 1,000 to beep 
the peace for one year, or in default to 
undergo simple imprisonment for tho 
same period. His appeal has been dis¬ 
missed by the learned Distriot Magis- 
trate, Muzaffargarh, and ho has oome up 
to thia Court on the revision side. 

The allegations against the petitioner 
are that he has been carrying on a liai¬ 
son with one Mt. Bhirawan, the wife of 
Fazal who is a tenant of hia ; that.Eazal 
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Had been conniving at the conduct of his 
wife ; that lately Mt. Bhirawan had 
formed an intrigue with one Sardara and 
that the petitioner, in order to keep Sar¬ 
dara away from the woman had i nati- 
gateJ Ramzan chowkidar, to make a false 
complaint to the police that Sardara and 
his cousins were men of bad character 
and ought to be proceeded against under 
S. 110, Criminal P. C. The complaint 
made by Ramzan was found to be base¬ 
less by the police who reported that it 
had been made at the instance of the 
petitioner with a view to keep Sardara 
away from the woman. On this sus¬ 
picion proceedings under S. 107, Crimi¬ 
nal P. C., were started against the peti¬ 
tioner. 

It is obvious that the above allega¬ 
tions, even if true, are wholly insufficient 
to justify action being taken against the 
petitioner under S. 107. The trial 
Magistrate has stated that if security be 
not taken from the petitioner there is a 
danger of his administering poison to 
Sardara and his cousin Fazil. I have 
gone through the record and cannot 
find any suggestion by any of the prose¬ 
cution witnesses that there is apprehen¬ 
sion of poison being administered to 
Sardara. The evidence, in fact, wholly 
falls short of showing that there was any 
likelihood of a breach of the peace. The 
learned District Magistrate has relied on 
the evidence of Ahmad Yar Khan, Sub- 
Inspector (P. W. 1), Raushan Ali, 1am- 
bardar (P. W. 2), and Ghulam Yasin (P. 
W. 3). But none of them deposes to 
any inoident from which it might be 
inferred that there was danger of a 
breach of the peace. The fourth witness, 
Amir Shah, instead of supporting the 
case for the prosecution has given evi¬ 
dence in favour of the defence. 

The mere fact that the petitioner s 
intrigue with the wife of his tenant had 
been interrupted by her transferring her 
affeotion to Sardara and that the peti¬ 
tioner had instigated the chowkidar to 
institute a false complaint against the 
said Sardara cannot justify the petitioner 
being put on security. It has been 
pointed out over and over again by this 
:and the other Courts that the mere exis¬ 
tence of enmity between the persons or 
factions is no ground for instituting pro¬ 
ceedings under S. 107 against one or both 
the parties. In order to bring a case 
within that section it must be established 


that a breach of the peace is imminent 
Un the present record I cm find nothing 
to warrant suoh an apprehension. 

The proesdure adopted by the trial 
Court is defective in several particulars, 
hut I do not think it necessary to advert 
to it as the petition must succeed on the 
merits. I, accordingly, accept the peti¬ 
tion, set aside the order of the Courts 
below and discharge the petitioner from 
his bond. 

Petition accepted. 
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Tek Chand, J. 

Mt. Atma Devi —Plaintiff—Petitioner. 

v. 

Mt. Shib Devi— Defendant—Respon¬ 
dent. 

Civil Revn. No. 368 of 1927, Decided 
on 23rd November 1927, from order of 
Addl. Dist. Judge, Amritsar, D/- 18th 
January 1927. 

(а) Civil P. C., Ss. 151 and 152 —First appli¬ 
cation for amendment of decree dismissed on 
merits—Subsequent application for substan¬ 
tially the same relief is ordinarily barred — 
Civil P. C., S. 11. 

A Court is competent to entertain successive 
applications for amendment of clerical or arith¬ 
metical mistakes in judgments or decrees and a 
decision on a prior application of this kind does 
not operate as res judicata in subsequent appli¬ 
cations, but if an application for amendment 
has been heard and disposed of on the merits, 
the Court will not, except in exceptional cir¬ 
cumstances, entertain a subsequent application 
for substantially the same relief: 39 Cal. 265, 
Foil. [P 245 C 1] 

(б) Power-of-attorney—Authority to prefer 
appeal to High Court includes power to prefer 
revision. 

The power to prefer an appeal to tho High 
Court must be liberally interpreted and it must 
bo held that it includes tho power to prefer peti¬ 
tion for revision. [P 245 C 1] 

Charan Singh —for Petitioner. 

Din Dayal Kapur —for Respondent. 

Judgment.— This is a petition for 
revision of an order dismissing an appli¬ 
cation under Ss. 152 and 151, Civil P. C., 
for amendment of certain alleged clerical 
and arithmetical mistakes in the judg¬ 
ment and decree passed in favour of the 
plaintiff in 1922 on foot of a mortgage. 

For the respondents two preliminary 
objections are raised. Firstly, it is con¬ 
tended that this petition for revision had 
not been properly instituted as Sobhi 
Charan Singh, Advocate, who filed the 
petition as the mukhtar khas of the peti¬ 
tioner had not been authorized in the 
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mnkhtarnama to iostifents a petition (or 
revision. I have referred to the mukh- 
tarnama which is on the record and find 
that it authorized the mukhtar to prefer 
an appeal to this Court. Technically 
speaking the power to prefer a revision 
is not specifically given in the mukhtar- 
nama but, in my opinion, the power to 
prefer an appeal to this Court must be 
liberally interpreted and it must be held 
Ithat Sodhi Charan Singh was competent 
to lodge a petition for revision. I, there¬ 
fore, overrule this objection. 

Secondly, it is objected that an applica¬ 
tion for correction of the alleged clerical 
and arithmetical mistakes was presented 
by the petitioner on 18th November 1924, 
and after notice to the respondent was 
dismissed on the merits on 11th Decem¬ 
ber 1924. In these circumstances it is 
contended that another application for 
substantially the same relief is not com¬ 
petent. I have heard the learned counsel 
for both parties in respect of the alleged 
arithmetical mistakes which are stated to 
have accidentally crept in the judgment 
and have also examined the application 
for amendment, dated 18th November 
1924, above referred to. In my opinion 
the two applications are substantially 
the same and in view of the decision of the 
previous application and the long delay 
in presenting the present application the 
lower Court was justified in dismissing 
it. As laid down in Langat Singh v. 
Janki Koer (l), a Court is competent to 
entertain successive applications for 
[amendment of clerical or arithmetical 
mistakes in judgments or deorees and a 
decision on a prior application of this 
kind does not operate a3 res judicata in 
subsequent applications, but if an appli¬ 
cation for amendment has been heard and 
disposed of on the merits, the Court will 
not, except in exceptional circumstances 

u 9ub90 9uent application for 
substantially the same relief. In my 

opinion no such exceptional circumstances 
are made out in this case. 

I, therefore, hold that the order of the 

nJif Co . urt wa9 correct and dismiss the 
petition for revision. Having regard to 
all the ciroumgtanceg of fche cas0> how . 

ever, I would leave the parties to bear 
their own costs in both the Courts. I 
V Petition dismissed. 


U) [1912] 89 Cal 235=12 I. C. 151=14 6' I 
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Special Bench 

Fforde, Addison and Coldstream, JJ. 

Lajpat Rai —Petitioner. 

v. 

Emperor’— Opposite Party. 

Criminal Ca9e No. 5 of 1927, Decided 
on 20th March 1928, for setting aside 
order of Governor-in-Council D/• 2nd 
May 1927. 

Criminal P. C., S. 99 -A—Crown must prove 
possibility of conviction under S. 153-A, Z. P. C. 

In order to justify forfeiture under S. 99-A 
it is necessary for the Government to satisfy the 
Court that on the evidence produced by the 
prosecution a conviction could have been had 
under S. 153-A, I. P. C. [P 246 C 2} 

Ram Lai Anand —for Petitioner 

Carden Noad —for the Crown. 

Fforde, J.—This is an application by 
Lala Lajpat Rai, proprietor of Messrs. 
Lajpat Rai <fc Sons, Book-sellers, Lohari 
Gate, Lahore, under the provisions of 
S. 99-B, Criminal P. 0., asking that an 
order of the Governor-in-Council dated 
2nd May 1927, whereby a certain book 
entitled ‘Khun-i-Darvesh Urf Shahid 
Sanyasi” was forfeited, beTset aside and 
that the copies forfeited be directed to be 
returned to the petitioner. The learned 
Government Advocate on the one aide, 
and the petitioner’s counsel on the other,' 
were given timo within which to produce 
evidence in the forj of affidavits to 
show on the one hand the wrongful intent 
of the petitioner in publishing this book, 
and on the other hand to rebut such 
intent. 

On behalf of the Crown a oertain 
number of persons have put their signa¬ 
tures to typed documents, which are in a 
oommon form, in which they purport to 
state that they have read the book in 
question and that it is such as would 
create hatred, oontempt and enmity bet- 
ween Hindus and Muslims. Although 
these affidavits are in English some of 
the signatures of the alleged depo¬ 
nents are in vernacular, and I may say 
at once that evidence in this shape is 
of no value whatsoever. The learned Go¬ 
vernment Advooate has frankly and quite 
properly admitted that the evidenoe of 
malioious intent is to be found, if any¬ 
where, in the book itself. 

Mr. Ram Lai Anand has put in an affi¬ 
davit sworn to by the son of the deoeased 
petitioner in which he states that 2 000 
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copies of tho book in question were 
printed on 1st March 1927, for the Urdu 
Edition and 2,000 for the Hindi edition 
and that with the exception of 500 copies 
all have been sold out. He states that 
tho publication elicited no protest what* 
ever from any quarter, nor was any arti¬ 
cle written against it in any newspaper, 
nor was it condemned at any meeting. 
This statement has not been controverted, 
and there is no allegation in the affidavits 
filed on behalf of the Crown that the book 
in question was tho subject of any de¬ 
monstration or that it excited any com¬ 
munal fooling whatsoever. 

Tho question for us to decide is whe¬ 
ther there is inherent evidence in the 
work itself of an intent in the mind of 
the writer to promote, or attempt to pro¬ 
mote feolings of enmity or hatred betwean 
Hindus and Musalmaas. It is alleged by 
Mr. Ram Lai that the objeot of the writer 
was to write a life of the late Swami 
Shradha Nand, and in doing so to preach 
lovo of country and promote Hindu-Mus¬ 
lim unity. He says that the book through¬ 
out shows this intent and that nowhere 
is the Muslim religion, or the leader of 
that faith, criticized in intemperate lan¬ 
guage, or indoed at all. He says that any 
criticizms in the book directed against 
persons of tho Muslim faith are against 
those who do not act up to the true faith 
of Islam. The book is written in a lofty 
and dignified style and oontains many 
passages of literary excellence and, in¬ 
doed, beauty, which oven the bald official 
translation has not quite destroyed, and 
there is nothing in the language of 
the work of an objectionable nature 
except in one or two sentences. In these 
passages the language is certainly 
bitter and scathing, but Mr. Ram Lai 
argues that it is directed against some 
Muhammadan Journals which .are alle¬ 
ged in the play to be attacking the 
Shudhi work of'Swarai Shradha Nand, 
and he points out that the Muslim com¬ 
munity as a whole is nowhere attacked. 
In fact the Muslim religion is praised 
throughout the work and the murderer 
of the Swami is alleged to have been in¬ 
cited to bis aot by the devil. 

Having been taken through this work 
by Mr. Ram Lai and having listened to 
his extremely able ar’uraent, I am un¬ 
able to hold that from the nature of the 
work itself it has been established that 
the intention of the writer was to pro¬ 
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mote, or attempt to promote, feelings of 
enmity or hatred between the two com¬ 
munities. I do not think there is any 
need to refer to the law on the subject l 

l a n° r ? er . fc0 . ]Q9fcif y forfeiture under! 
S. 99’A, Criminal P. 0., it is necessary 
lor the Government Advocate to satisfy 
the Court that on the evidence produced 
by the prosecution a conviction could 
have been had under S. I53-A, I. P. C. 
In my judgment the evidence produced, 
which in effect consists of the book it¬ 
self, would not be sufficient to justify 
such a conviction. 

We have been referred to Chakravarti 
v. Emperor (l), which has been follow¬ 
ed by this Court in the “Vartman” case* 
with approval, and I need only say that 
the principles laid down by Rankin, J., 
(now Chief Justice) appear to‘me to be 
entirely sound. Having como to the 
conclusion that the Crown has failed 
to establish that the writer of this 
work had been actuated by that malici¬ 
ous intent whioh it is necessary to prove 
by'extrinsic evidence, or to infer from 
the nature of the work itself, I would ac¬ 
cept the application of the petitioner and 
set aside the order of forfeiture. I would 
give applicant his costs. Counsel’s fees 
will be measured at Rs. 250. 

Addison, J. —I conour. 

Coldstream, J. —After carefully con¬ 
sidering this case I do not find it cer¬ 
tainly established by the evidence that 
the intention of the applicant in writing 
the book under consideration or any part 
of it was to promote feelings of enmity 
or hatred between different classes of 
His Majesty’s subjects. For that reason 
I concur in the order which it is propo¬ 
sed to pass. 

D.D. Order set aside. 


(1) A. I. R. 1926 Cal. 1133=54 Cal. 59. 
• [A. I. R. 1927 Lah. 591—Ed.] 
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Zafar Ali, J. 

Nur Din —Plaintiff—Appellant. 

v. 

Allah Ditta and others— Defendants— 
Respondents. 

Second Appeal No. 441 of 1927, De¬ 
cided on 18th November 1927, from 
decree of Addl. Dist. Judge, Lahore, 
D/- 12th November 1926. 
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Contract del, S. 134— Legal representatives 
of the principal debtor not brought on record 
—Surety is discharged. 

Where -the principal debtor is discharged 
due to failuro to bring his representatives on 
record the suroty for the debtor is also dis¬ 
charged. CP 247 

Badri Nath —for Appellant. 

M. R. Wali—tor Respondent. 

Judgment. — According to the bond 
sued one Charagh Din was the principal 
debtor and Nur Ilahi and Allah Ditta 
were his sureties. One of the sureties 
died and the obligee brought a suit 
against the principal debtor and the 
surety who was alive, and the sons of 
the other, to recover his bond debt. The 
principal debtor also died daring the 
peudenoy of the suit but his death was 
not brought to the notice of the trial 
Court and that Court eventnally passed 
a decree against all the defendants. On 
appeal by one of them it was argued that 
the decree against the principal debtor 
was a nullity, having been passed after 
his death without bringing his legal re¬ 
presentatives on the record that as the 
suit has abated against the principal 
debtor by the omission of the plaintiff 
the sureties were discharged. The learned 
Additional District Judge, who heard the 
appeal accepted this contention and dis¬ 
missed the suit. 

The plaintiff has come up to this Court 
in second appeal and it is argued on his 
behalf that though the suit had abated 
as against the principal debtor the sure¬ 
ties were not discharged. The principle 
of law applicable to the case is embodied 
m S. 134, Contract Act (9 of 1872). 
The relevant portion of the seotion runs 
thus : 

The surety is dlsjharged ' • by any 

aot or omission of the creditor, the legal con¬ 
sequence of whioh is the discharge of the prin- 
oipal debtor. * 

Now the legal consequenoe of the omis- 

8 u° n i 0n par * ! fc be creditor to bring 
the legal representatives of the principal 
debtor on the record was that he (the 
oreditor) had no remedy left against his 
representatives, that is to say, they were 
discharged.. The seotion is so clear that 
no other interpretation oan be placed 
upon it. 

I, therefore, dismiss the appeal with 
oosts. 

N,K ' Appeal dismissed. 
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Broadway and Jai Lad, JJ. 

Pt'raand others —Defendants — Appel- 
lants. 

v. 

Fatta and another — Plaintiff — Res¬ 
pondents. 

First Appeal No. 2436 of 1923, Decided 
on 24th November 1927, from decree 
of Senior Sub-Judge, Jhang, D/• 9th 
July 1923. 

Custom (Punjab)^Chelas and Sials of vil¬ 
lage Chela—A sonless proprietor can alienate 
only for necessity. 

Chelas and Sials of village Chela aro gov¬ 
erned by the ordinary custom prevailing in tho 
province that a sonless proprietor can only 
alienate his property for necessity. [P 248 C 2J 

Muhammad Munir, Anant.Rim and 
Shiv Char an Das for Mr. Jagan Nath 
Aggarwal —for Appellants. 

Broadway, J. —One Naman a Chela 
of maoza Chela in the district of Jhang on 
llth March 1921, mortgaged 1L4 kanals 
7 marlas of land to Khan Bahadur 
Nawab Maula Dad Kbau, Honorary 
Magistrate, and one Hidayat. Tho mort¬ 
gage was not to bo rodeomod for 30 years 
and the charge on the proporty was to 
the extent of Rs. 1,000. 

On 30th Maroh 1921, Naman executed 
a sale-deed by whioh he sold tho same 
land, that had been mortgaged, to Lohla, 
Walli, Pathana and Ghulam Hussain for 
Rs. 3,500. The vendees undertook to 
redeem the mortgage when it bocame 
redeemable, that is, after 30 years. On 
2nd May 1922, one Fatta, a first oonsin 
of Naman, instituted a suit against the 
mortgagees and vondoos challenging both 
the mortgage and tho salo on the ground 
that the property mortgaged and sold 
was ancestral, that both the sale and 
mortgage had been without consideration 
and for no necessity and praying for a 
declaration to the effect that the sale and 
mortgage would not affeot his rever¬ 
sionary rights on the death of Nawan. 
The alienees joined in contesting the snit. 
They denied that the property was an¬ 
cestral, pleaded full consideration and 
valid necessity and also urged that ’inas¬ 
much as the tribal bond in this village 
had been broken Naman had an un¬ 
restricted right to alienate his property. 

The trial Court held that the property 
was ancestral, that the tribal bond had 
indeed been broken, nevertheless, on the 
evidenoe Naman was governed by oustom 
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and that he being a sonless proprietor 
his right to alienate was "restricted. On 
the question of consideration it was 
found that only Rs. 600 of the mortgage 
consideration appeared to have,passed and 
there was no necessity for that or any 
other amount. The plaintiff was accord¬ 
ingly granted a decree. 

Against this decree the mortgagees and 
vendees have preferred this joint ap¬ 
peal and Mr. Muhammad Munir has 
taken us through the relevant por¬ 
tions of the record with meticulous care. 
It has been urged that the evidence on 
the record did not warrant the conclusion 
that the property was ancestral ; further 
that inasmuch as it had been found that 
the tribal bond bad been broken, the 
unrestricted right to alienate should 
have been recognized. Finally, it was 
urged that at least Rs. 600 out of the 
Rs. 1,000 which formed the considera¬ 
tion for the mortgage should have been 
allowed as being for necessity on the 
ground that it, at any rate, was a previous 
debt. 

Now the evidence with regard to the 
ancestral nature of the property appears 
to me to be conclusive. The history of 
the village shows that it was founded by 
one Chela and that the village was called 
after his name. It is true that the case 
was not very well handled in the Court 
below by the various counsel concerned 
with the result that it became necessary 
to examine the kanungo more than once. 
Taking his evidence as a whole, as 
Mr. Muhammad Munir says we ought to 
do, the impression left on my mind 
is that according to the revenue-papers 
Chela is undoubtedly the ancestor of the 
plaintiff Fatta and the alienor Naman 
and as Chela owned the entire village. 
I see no reason to differ from the con¬ 
clusion arrived at by the Senior Sub¬ 
ordinate Judge that the property in suit 
is ancestral qua the plaintiff. 

Next it was urged that us the tribal 
bond had been broken the presumption 
of a restricted right to alienate had'been 
rebutted. That appears to have been 
fully recognized by the learned Senior 
Subordinate Judge who has clearly come 
to his conclusion in this part of the case 
on the evidence led by the plaintiff. A 
large number of sales and mortgages 
nearly 300 in all appear to have been 
effected within the last 35 years and it 
is these sales and mortgages which ac¬ 
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count to a large extent for the hetero¬ 
genous state of the village. The learned 
Senior Subordinate Judge points out in 
his judgment that none of these sales 
and mortgages were shown to have been 
effected by sonless proprietors in the 
presence of any collaterals. I have 
asked Mr. Muhammad Munir to select 
out of the long list of alienations 
one which could be said to have been 
effected by a sonless proprietor but 
Mr. Muhammad Munir very frankly and 
very properly admitted that it was im¬ 
possible for him to do so. On the other 
hand, the plaintiff has led oral evidence 
consisting of members of the same tribe, 
and, in some'instances, family, who ag¬ 
ree in '.asserting that they, Chelas and 
Sials, in this village are governed by the 
ordinary custom prevailing in the pro¬ 
vince and that a sonless proprietor can 
only alienate his property for necessity. 
After an examination of this evidence 
which includes two instances proved up 
to this Court in 1900 and 19L7 I find 
myself in agreement with the learned 
Senior Subordinate Judge and hold that 
these Chela and Sials are not allowed to 
alienate their ancestral propeary except 
for necessity. It should, of course, be 
understood that I am confining my find¬ 
ing to sonless proprietors. 

As to the question of the allowance of 
Rs. 600 it appears that Rs. 600 were 
claimed by Lohla to whom this amount 
was to be paid by the Nawab Sahib 
when he executed the mortgage. Curi¬ 
ously enough, it is this very Lohla who is 
one of the vendees when the sale-deed 
was executed 20 days later. Having re¬ 
gard to all 'these circumstances, I am 
afraid I must agree with the learned 
Senior Subordinate Judge in thinking 
that the whole of this transaction, mort¬ 
gage and sale included, is a highly suspi¬ 
cious one. Lohla’s debt, in my opinion, 
cannot be traced as a just antecedent 
debt, and as it has not been proved to be 
separately for necessity, I do not think 
we can interfere with the decision of 
the Court below. I would, therefore, 
dismiss this appeal, but, as there has 
been no representation on the other side, 
without costs. 

Jai Lai, J — I agree. 

N jr Appeal dismissed. 
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Addison, J. 

Babu Singh — Decree-holder — Appel¬ 
lant. 

v. 

5. Gurbakhsh Singh —Respondent. 

First Appeal No. 1000 of 1927, Decided 
on 27th September 1927, from order of 
Senior Sub-Judge, Amritsar. 

(a) Civil P. C., 0. 21, R. 69, and 0. 21, R. 84 
—Court sale not within the precincts of Court 
—Officer conducting sale adjourning it to a 
further date and on that date closing auction 
for reporting some matter to the executing 
Court—Auction cannot be said to have been 
closed. 

A Coart sale was fixed for the 23rd August 
1920 and as no bid was obtained on that 
day, it was continued to the 24th, when ceitain 
bids were obtained. It was again continued 
to the 25th when the last bid was one of 
Ra. 4.200 made by the decree-holder. The 
sale, however, was continued till the morn- 
' * n 8 of the 26th at the request of the judgment- 
debtor. That day the last bid wa9 of Rs. 4,450, 
but when the property was going to be knocked 
down to the purchaser, he refused to sign his 
bid and said he withdrew from it. He also 
refused to deposit one-fourth of the amount of 
his bid. The nazir who was auofcioning the 
property, reported the matter to the executing 
Court for orders, b 

th 4? fc th ° officer con<Ja ct*ng the sale 
had discretion to adjourn it to the 26th and 

h fk Whe ?, hB ad 3° ur ned-the sale, did not 

the ViL**¥ ,Mo ?v bnt 5 tOp P 0d H for reporting 

the matter for the orders of the o*ecutin| 

„ 1 [P 249 C 2J 

th?eLt\V^ Ut,ng C ° Ur ‘ Given an order to 

under oVf R reso,d f °rth W ith 

under u. 21 R. 84,0ml P. 0., the original pur- 

•SC SS 

* (« Civil P. C., O. 21, R. 71 —Appeal ° ^ 

- “ 8 on^ 

2M(F.°B a ,f2?oir PPealable : A - L 

Shamair Ghand-tor Appellant. 

Gokal Chand Narang~t or Respondent. 

lant aK, n 5'~ T . e - deCree ' hoUer a PPei- 
lant attached certain immovable nr n . 

perty of hia judgment-debtors and^he 

and t i hat day no bld was obtained 
the sale wag oontinned to the 24th 

Z bm 06 . rtai “ bias were obtainS $ 

ffZ g? s- 


tor. That day the last bid was of 
Rs. 4,450, by one Gnrbakhsh Singh, a 
vakil of this Court. When the property 
was going to be knocked down to him, 
however, he refused to sign his bid and 
said he withdrew from it. He also re¬ 
fused to deposit one-fourth of the amount 
of his bid. The nazir who was auction¬ 
ing the property did not close the sale, 
but reported the matter to the executing 
Court for orders. The Court, instead of 
ordering a resale forthwith at the risk of 
Gnrbakhsh Singh, commenced the usual 
dilatory investigation. On the 2nd of 
October it ordered a resale to take place 
after a fresh proclamation and the pro¬ 
perty was sold to the decree-holder for 
Rs. 4,025 on the 17th November. 
Before the executing Court Gurbakhsh 
Singh admitted that he gave the bid but 
explained that he withdrew it, this of 
course being no explanation. The exe¬ 
cuting Court refused to make him pay 
the difference of price amounting to 
Rs. 425, on the ground that the auc¬ 
tioneer should not have adjourned the 
sale till the 26th, and on a further ground 
that the auctioneer should have proceeded 
with the sale and should not have con¬ 
cluded the auction. Against this deoision 
the judgment-debtors and decree-holder 
have appealed. 

. Bo !; h tho reasons given by the execut¬ 
ing Court are wrong. The sale was not 
conducted in or within the precincts of 
the Court-house and the officer conduot- 
ing it had discretion to adjourn the sale 
to the 26th under O. 21, R. 69, Civil 
. Farther, the officer oonduoting the 

DOt c * ose tbe motion, bat repor¬ 
ted the matter for the orders of the exe- 
outing Court and it gave no order as it 
should have done. The order it should 

“* v ® was that the property be 

resold forthwith under O. 21, R. 84 

Unfortunately this appeal 
“ a “ n . ofc - bowaver . be accepted as the 
resale did not take place forthwith with- 

Za n TVV n , g of °- 21. R. 84. If it 
G . orbak J ,sh 3 Singh would have been 
liable for the defioienoy on the resale 
under O. 21, R. 71, Civil P. C. ° 

Thia £*1 T t6Dded thafc D0 a PP 0al lay. 
??'Vnii°5 arl ‘y wrong, as it was held in 
the Pull Benoh Allahabad case, Sita Bam 

v. Janit Bam (1), that suoh an order 

as appealable. I Q that case the highest 

to deposit 25 per cent of kh« 

(l) ' 1 ■ 1( " All. 200=44 All. 266 (PTHH 
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purchase money, and in consequence the 
property was resold nest day. it was 
held that the resale had been held forth¬ 
with within the meaning of O. 21, R. 84, 
Civil P. C., and the first purchaser was 
liable to make good the deficiency of the 
purchase money. In the present case 
the officer conducting tho sale could have 
gono on with the resale, but instead of 
doing so he reported the matter to the 
executing Court which also could have 
passed the necessary order for resale 
forthwith. Had this been done Gurbakhsh 
Singh could have been held liable. He 
seems to have been trying to raise the 
bid made by tho decree-holder, and when 
the decree-holder did not give another 
bid he promptly refused to ratify his own 
bid by depositing the 25 per cent. Such 
conduct of a vakil of this Court is most 
regrettablo. For the reasons given, how¬ 
ever, I dismiss this appeal but leave 
parties to bear their own costs. 

S.J. Appeal dismissed. 
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Tek Chand and Agha Haidar, JJ. 

Zinda and others —Defendants—Appel¬ 
lants. 


Mt. Roshnai and another — Plaintiff 
and Defendant—Respondents. 

First Appeal No. 604 of 1923, Decided 
on 6th January 1928, from decree of Sr. 
Sub-Judge, Shahpur, D/- 1st Feb. 1923. 

(a) Limitation Act, S. 6—Medical evidence 
is not o / much help in determining age. 

Medical evidence in cases of age of a party 
to a suit which falls to be decided for purposes 
of limitation cannot throw much - light because 
from its very nature it is based on conjectures 
only and it cannot possibly be looked upon for 
the purposes of determining with precision the 
exact ago of a particular person. In cases 
when limitation is pleaded in defence, a differ¬ 
ence of even a single day settles the fate of the 
case one way or the other, and no doctor, how 
ever conscientious and competent he may be, 
can give tho precise age of a person so as to 
enablo the Court to determine tho exact date of 
that person’s birth. [P ‘-*52 C 2 ; P 253 C 1 ] 
(5) Mahomcdan law—Minor—Alienation by 
dc facto guardian is void . 

A person who is not under the law authorized 
to transfer a minor’s property cannot give a 
valid title to the transferee of such property 
and the transfer effected by a person who thus 
arrogates to himself the functions of a lawful- 
guardian is absolutely void and of no legal. 

r - 1918 P ' F ”"[P 253 C U 


*£(c) Adverse Possession-Mortgagor and 
mortgagee—Purchaser of equity under invalid 
sale prematurely redeeming property—He can¬ 
not claim to hold adversely against ' mortgagor . 

Where a mortgagee is let into possession, his 
position is to some extent of a trustee and he is 
bound to protect the interests of the mortgagor 
and to prevent any invasion of his rights by a 
stranger. If the mortgagee by neglect or collu¬ 
sion allows any person to come into posses¬ 
sion of the property, for instance a purchaser 
of equity of redemption under an invalid sale, 
there will be no invasion of the rights of the 
mortgagor and when the time for redemption 
comes, he will be entitled to treat the stranger 
as a trespasser and the stranger's right by 
adverse possession against the mortgagor will 
not commence unless and until the mortgagor 
had sought to exercise tho right of redemption 
and redeemed the property ; A. I. B. 1023 Pat. 
592, Foil. [P 055 c 1 ] 

A mortgaged his property for a fixed term of 
18 years. Subsequently after A's death and 
during the minority of his son, B acting as 
guardian sold tbo property to C who under a 
mutual understanding with the mortgagees 
was allowed to redeem prematurely and was 
lefcinto possession of the mortgaged property. 

Held : that no plea of adverse possession can 
be successfully raised by C against A's son on 
the strength of his possession of the mort¬ 
gaged property : (124 P. B. 1883, Foil.) ; The 
adverse possession, if at all, can be said to 
commence after the term of 18 years: 4 Cal. 327 
and 27 Bom . 43, Bel. on. [P 256 C 1] 

(d) Contract Act , S. 64— Sale of minor's pro¬ 
perty by guardian set aside as void—Benefits 
received by minor should be returned. 

When a sale of a minor’s property by his de 
facto guardian is set aside, tho minor must 
return to the vendee the amount of benefit 
received by him thereunder : A. I . B. 1925 
Bom. 9 and 52 P. B. 1904, Bcf. [P 256 C 2] 

Moti Sayar and Nanah Chand—lor 
Appellants. 

Mukand Lai and Shambu Lai Puri 
for Respondents. 

Agha Haidar, J— This appeal arises 
out of a suit for possession of land 
measuring 292^ kanals detailed and des* 
cribed in the plaint. The Court below 
decreed the plaintiff's suit. The defon- 
dants-appellants have come up in appeal 
to this Court. 

The fact are briefly these : Tho plain¬ 
tiff is the son of one Muhammada. On 
21st September 1897, Muhammada had 
mortgaged with possession 443 kanals of 
land to one Gurdit Singh for a sum of 
Rs 183. On 21st October 1899, Muham¬ 
mada mortgaged the same land in favour 
of two persons, namely, Mohar Sin e h 
and Sukha Singh, for Rs 766 out of 
which Rs. 530 were to bear interest 
at 1°/ 'oer mensem. As regards the 
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remaining sucn of Rs. 236 the mortgagees 
were let into possession and the interest 
on this sum was to be paid by the mort¬ 
gagees realizing the income of the land. 
The mortgagees under the terms of the 
mortgage were to pay the sum of Rs. 290 
to Gurdit Singh in satisfaction of the 
previous mortgage. This mortgage of 21st 
October 1899 was for a fixed term of 18 
years and contains a distinct provision 
to the effect that the mortgagor shall 
have no power to redeem the land before 
the expiry of the fixed term. Muhammada 
died some time after the execution of 
this mortgage leaving him surviving his 
son, Allah Yar, who was an infant of very 
tender years at the time and his widow, 
Mt. Bakhtawar. One Raja, son of Allah 
Dad, was the maternal uncle of the 
infant, Allah Yar. He professed to be 
the lawful guardian of Allah Yar, minor, 
and in that capacity, on 15th April 1908, 
he executed a sale-deed of the property 
in suit (292i kanals) in favour of Ziada, 
son of Dadu, defendant 1, and Raja who 
is represented in the present suit by 
defendants 2 and 3. This sale-deed is 
Ex. P. 11. 


After reciting that the property' t 
the minor was heavily encnmbere 
and was in fact in the possession c 
Aya Singh, son of Mohar Singh, an 
Harnam Singh, son of Sukha Sing! 
mortgagees, it goes on to say that i 
would be to the interest of the minor i 
the property in suit were sold so that 
portion of the property subjeot to th 
prior mortgage may become free fror 
encumbrance and be available for th 
maintenance of the minor. It is furthe 
provided in this dooument that it shal 
be the duty of the vendees to redeem th 
entire mortgaged land measuring 443 
kanals from Aya Singh and Harnan 
omgh, the previous mortgagees, eithe 
privately or through Court and to obtaii 
proprietary possession of the land retain 
ing 292$ kanals for themselves am 
delivering possession of the •remaindei 
v 0 '' Ifl kanals” to the minor Alla] 

» nnr» 18 B ^ le S eed wa9 for a sum 0 
Rs. 3,000, and the details of the con 

sideration as given at the foot of th 

dooument are as follows : 

b ?xf ai u by J he vendees t0 Aya Singh, eto 
!°“ a °. f o M , 0 ^ ar Singh and Harnam Singh, eto 

orevimi SUkha t Singh Sadana > residents of Vijh 
WU“ ™ ort / a ps, from whom 443^ (? 
oTlf tl lan ?, (mortgaged) will be redeeme, 
out of the said land 2921 kanals (gold) wil 


come into proprietary possession of the vendees 
and possession of the remaining rodeemed land 
will be delivered to the said minor.... Rs. 1,300. 

To be paid by the vendees to Tara Cband, son 
of Mutwala Ram Nangpal, residout of Vijh, on 
account of mortgage money for the mortgaged 
land attached to Pindiwala well and unsecured 
debt. (A receipt for the redemption money and 
the debt discharged duo by the father of the 
minors, will be secured), .Rs. 575. 

Received a rukka from Raja vondee and Umar 
Bakhsh son of Zaida, vendee, in the name of 
Zaida, vendee, the money due under tho rukka 
being payable on demand .Rs. 550, 

Received on account of registration ex¬ 
penses .Rs. 50 


To be received in cash before tho Sub-Regis¬ 
trar, Shahpur .Rs. 525 

There is a receipt dated 26th October 
1908 (Ex. D. 7), which is printed at 
p. 15 of the record. In this receipt the 
prior mortgagees, that is to say, the re¬ 
presentatives of Mohar Singh and Sukha 
Singh, after referring to the mortgage of 
21st October 1899, state that the total 
amount due under the said mortgage 
came to Rs. 2,900. They further say that 
the money due from Allah Yar, minor, to 
them on calculation came to Rs. 562 on 
account of profits of harvests for the 
remaining nine years and Rs. 572 on 
account of interest up to date. Out of 
this total sum of Rs. 1,134 they ac¬ 
knowledge having received Rs. 599 from 
certain other persons not parties to the 
suit, and as regards the remaining amount 
they admit having received Rs. 1,300 
from Zaida, etc., vendeos of tho land in 
suit, and at the end of the dooument they 
state that the mortgaged land has been 
released. 


J.UU presenc suic was Drought by Allah 
Yar on 8th November 1920 for possession 
of 292$ kanals of land on the allegation 
that the sale-deed of 15th April 1908, 
was executed by Raja, defendant 4, his 
maternal uncle, in favour of defendant 1, 
and his brother Raja, the ancestor of 
defendants 2 and 3, without any legal 
authority and that the sale was effected 
without any valid necessity or benefit to 
tho minor Hi para. 5 of the plaint the 
plaintiff alleges that the land in suit 
together with other land was under 
possessory mortgage with Mohar Singh 
and Sukha Singh for 18 years, i. e., up to 
31st Ootober 1917, and that, therefore, 
the cause of action aoorued to the plain¬ 
tiff after 31st Ootober 1917. There is a 
further aUegation that the plaintiff at 

the date of the suit was 20$ years old 

and, therefore, the suit was within time. 
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A written statement was filed by Zaida. 
the original vendee, and Amir, the son of 
the other vendee Raja, the brother of 
Zaida. First and foremost it is pleaded 
that the suit was barred by time. There 
ia the further plea that the sale was for 
the benefit of the minor and for valid 
necessity and that the land in suit, 
together with other land, i. e. 443* tanals, 
was mortgaged with the sons of Mohar 
Singh, etc., for a certain period, so that 
the plaintiff had no right to redeem the 
said land before 31st October 1917. It 
was also urged that at the time of the 
sale the plaintiff had no means of liveli■ 
hood and that some other land was 
redeemed from one Tara Chand, mort¬ 
gagee, and mad9 over to the plaintiff. 

The trial Court held that the plaintiff 
was born in Phagan Samhat 1956 (i. e. 
1899), and that the suit having been 
brought in November 1920 the plaintiff 
was under 21 years of age at the date of 
the suit. It further found that, as the 
mortgage could not be redeemed till 21st 
October 1917, the plaintiff could not sue 
for possession till the expiry of the 
period of 18 years, counted from 21st 
October 1899, and that, therefore, on this 
ground also the suit was within limita¬ 
tion. It also held that neither under the 
Mahomedan law nor under the riwaj- 
i*am Raja, the maternal uncle of the 
plaintiff, had any authority to sell the 
minor’s property and that the sale was, 
therefore, void and of no effect. At the 
conclusion of his judgment the learned 
Senior Subordinate Judge observed'that 
the plaintiff was entitled to get a decree 
for possession of the land in suit, so far 
as the sale-deed Ex. P-11 was concerned, 
free from all payment, and finished off 
his judgment by the cryptic remark that, 
having regard to the provisions of Ss. 38 
and 41, Specific Relief Act, the vendees are 
entitled to claim that the parties should be 
relegated to the position which they held on 
15th April 1908 before the sale-deed was 
executed. 

This last observation also forms an 
intergral part of’the decree in the suit. 

The plaintiff has not sought to chal¬ 
lenge these remarks in this Court either 
by way of appeal or by filing cross-ob¬ 
jections. However, in order to avoid 
future disputes and litigation between 
the parties I shall give effect in the ope¬ 
rative part of this judgment to what 
appears to me to be the meaning of these 
remarks of the learned Senior Subordi- 
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nate Judge. The defendants who have 
come up in appeal to this Court hare 
raised various pleas in their memorandum 
The first point urged by the defendants- 
appellants was that the finding of the 
learned Judge as to the age of Allah Yar, 
the respondent, was erroneous. The 
learned counsel invited our attention to 
the various entries in the birth and 
death registers. These entries briefly 
show that Muhammada, the father of the 
plaintiff, had a son born to him on 14th 
September 1895, and that this son died 
on 28th November 1895. Then there are 
two other entries printed at pp. 11 and 
12 of the paper-book respectively, which 
show that one son was born to Muham¬ 
mada on 1st December 18b6, and another 
son was born to him on 20th February 
1898. We have also two more entries 
recording the birth of a daughter to 
Muhammada on 29th July 1901, and 
finally the death of Muhammada on 7th 
May 1903. The case for the defendants 
is that Allah Yar is one of those two 
sons whose births aro recorded on 1st 
December 1896, and 20th February 1898. 
Mt. Bakhtawar (P. W. 1), the mother of 
the plaintiff, was examined in the case. 
Apart from the fact that this lady was 
particularly interested in the success of 
her son’s suit, her statement, when 
examined carefully, does not appear to be 
convincing. 

There is other oral evidence of the 
usual type which does not carry the 
case for the plaintiff any further. 
They are two medical witnesses : Dr. 
L. Francis (P. W. 4) and Dr. R.E. Murray 
(P. W. 6). The former says that the 
plaintiff is not more than 23 years aDd 
not less than 21 and that most probably 
the witness would place him between 22 
and 23 rather than 21 and 22. Dr. Murray, 
Civil Surgeon, says that the age of the 
plaintiff in his opinion was anything 
between 20 and 22 years. The medical 
evidence in these cases cannot throw 
much light because from its very nature 
it is based on conjectures only and we 
cannot possibly look to it for the pur¬ 
poses of determining with precision the 
exact age of a particular person. It is 
obvious that iD cases when limitation is 
pleaded in defence, a difference of even a 
single day settles the fate of the case one 
way or the other, and no doctor, however 
conscientious and competent he may be, 
can give the precise age of a person so as 
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ito enable the Court to determine the 
(exact date of that person’s birth. In 
support of the extracts from the birth 
and death registers mentioned above, the 
defendants have produced Lala Roshan 
Lai (D. \V. I). His evidence to a certain 
extent supports the defendants’ plea, 
though the witness had to admit that 
omissions 'of births and deaths are 
generally noticed by him in these 
registers. The learned counsel for 
the respondent, criticized the evidence 
afforded by the extracts from the birth 
and death registers in the light of the 
concluding remark in the evidence of 
D. W. 1, Lala Roshan Lai, contending 
that this evidence does not determine the 
age of the plaintiff with any degree of 
exactitude. But the onus was on him to 
prove that the suit was within time, and 
on a consideration of the whole .evidence 
on the record on this point I am of 
opinion that that burden has not been 
-discharged. This being so, it follows 
that the plaintiff has not been able to 
establish that he was under 21 years at 
the date of the institution of the suit. 

Having regard to the Privy Council 
ruling reported in Imambandi v. Alut- 
saddi (l), the term “de faoto guardian” 
which had been introduced in some deci¬ 
sions of the various Courts in this 
country, loses all its significance and 
their Lordships have laid down once and 
or all that a person who is not under the 
law authorized to transfer a minor’s pro¬ 
perty, cannot give a valid title to the 
transferee of such property and that the 
transfer effected by a person who thus 
arrogates to himself the functions of a 
lawful guardian ,s absolutely void and 

15th°Anrn lS Cfc - The 6al0 ' dead dated 
dait a P It 908, execufc0d b y ^ja. defen- 
d ? n . fc f- of the Property belonging to the 

the la ni® r ff V J heref ° r0, void - bat since 
the plaintiff did not bring his suit for 

^ A I n . J r . | years of his a t- 

tainment of majority, defendants 1 to 3 

Idlers^ 84 the - y had ac( * aired title by 
Adverse possession. Their case is that 

in tL r0< R 6 ? ed A h nn 0 m ° rtSage some fci mo 

deJd b an ? a f b h ? 19 °w S ° 0n a(fcar the Bale * 
^eedand that as the present suit was 

brought on 8th November 1920, they had 

a li«,rr iQ6 ? h0 , «vide DCQ op thi, 
p tPgalittlgmgr g^closely. The re ceipt 

THlS) p75:Tl=45 Cal - 878=i8lT. 


(Ex. D-7) is dated 26th October 1908. 
As already stated, the concluding portion 
of that document contains the words that 
“the mortgage has been released.” There¬ 
fore, if we were to calculate the period of 
limitation exactly from 26th October, 
then there is no doubt that on 26th Octo¬ 
ber 1920 the defendants completed their 
12 years adverse possession. But the 
matter is not so simple. We have the 
evidence of D. W. 4, Aya Singh, son of 
Mohar Singh, who was one of the mort¬ 
gagees under the mortgage dated 21st 
October 1899. He says that the land in 
suit was mortgaged with him for Rs.1,300 
and that he received the amount from 
Amir Khan, the father of defendant 2, as 
per receipt of 30th June 1908. He further 
says that the possession of the land was 
made over to the defendants since Sawani 
1908 and that he gave up connexion in 
June 1908. 

Now, it is perfectly clear that there is 
no receipt on the record dated 30th June 
1908. The only receipt to which this 
witness could possibly have been refer¬ 
ring is the one dated 26th October 1908, 
(Ex. D-7) and it must have been with 
reference to this receipt when he stated 
that he gave up possession in June 1908. 
Inis is undoubtedly a mistake and the 
witness must have been really referring 
to the receipt of 26th October 1908 
furthermore, the witness makes a very 
vague remark that the possession of the 
land was made over to the defendants 

"““J 3 f- Wan, /i 90 ®; , Another witness 
named Jiwan (D. W. 5) also repeats the 

same remark that the Sawani of 1908 

was reaped by the defendants. There is 

another witness, Jiwan Singh Patwari 

who was examined on interrogatories’, 

1 a h \ 3 lamination-in-ohief 

Eabi 1908 purohasod Und in 

£abi 1908 and possession was taken in 

were in ° th ? r W ° rds tho def e»dants 
? P 0Bse3ai °a w Kharif 1908 and 

?nr7h« t0d th ° produc0 for fc bat Fasal. He 

in n?n,q”? 0akS m ^ answer PUtto him 

“ I" o mfcerr ° gat0rie3 that he wmembera 

h 9 £ 0rsonal kaowled g 0 that the de- 

1908 Now 7b t8d the Pr0du .°. 6 for Kbarif 

“Kharif”Ss b6 expra3910n Sawani” or 
Rnwni* • 13 Very va 8 uoIfc might mean 

Tann Plan ° d b 0fcwe0 Q October 1908 and 
January 1909, so that it is impossible to 

d ^ 0r “ ma Wlth a ny degree of certainty the 
feudants ? S ^ ^ P ° 9303sioQ of de- 

ienaants 1 to 3 commenced. We further 
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observe as a matter of common experience 
that it \vis not to be expected that the 
prior mortgagees would deliver possession 
to the vendees (defendants 1 to 3) before 
receiving from them the amount due 
under the mortgage in their favour. 
Furthermore there is only a very short 
interval of 13 days between 26th October 
190S and 8th November 1908, so that in 
order to succeed in their plea the defen¬ 
dants must satisfy the Court that their 
adverse possession did as a matter of fact 
commence on some date between 26th 
October 1908, and 8th November 1908. I 
am not satisfied that the mere statement 
that the defendants-vendees*took posses¬ 
sion of the land in suit in Sawani of 
Kharif 1908 is sufficient to justify the 
Court in coming to the conclusion that 
the defendants’ possession commenced at 
any time between the two dates just 
mentioned. 

But even assuming for the sake of 
argument that the possession of the de¬ 
fendants continued as a matter of fact 
for the full period of 12 years counting 
from 26th October 1908, there is a 
further difficulty in the way of the defen¬ 
dants. As already stated, the mortgage 
in favour of Mohar Singh and Sukha 
Singh, dated 2lst October 1899 (Ex. P-l) 
clearly recited that the term of the mort¬ 
gage had been fixed as 18 years and that 
the mortgagor shall have no power to 
redeem the land before the expiry of the 
fixed term. The defendants themselves 
in their written statement, apparently 
unconsciously, try to make capital of this 
condition in the mortgage-deed by plead¬ 
ing that the plaintiff had no right to 
redeem the said land before 31st October 
1917. Now, if the plaintiff mortgagor 
could not redeem the mortgage of 1899 
before 21st October 1917, can it be said 
that the defendants who, as a result of 
mutual understanding between them¬ 
selves and thesuccessors-in-titleof Mohar 
Singh and Sukha Singh, managed to 
redeem the mortgage by paying the sum 
of Rs. 1,300 on 26th October 1908, defeat 
the plaintiff by raising against him the 
plea of adverse possession; in other 
words, is'it open to defendants 1 to 3 in 
the circumstances of the case to raise the 
plea that they had acquired full proprie¬ 
tary rights in the equity of redemption 
by 12 years’ adverse possession ? I must 
say that the question is not free from 
difficulty. 


The learned counsel for the defendants- 
appellants relied upon the case of Mania 
Goutidan v. Ramasami Chettj (2). The 
facts of this case are briefly these: There 
were two Hindu brothers who mortgaged 
their lands jointly in 1892. In 1897 one- 
of the brothers sold the entire equity of 
redemption to D who redeemed the lands- 
and obtained possession in 1898. The 
other brother sold his interest in the 
lands in 1910 to the plaintiff who insti¬ 
tuted a suit in 1912 to redeem his half¬ 
share in the property on payment of half 
the mortgage-debt. It was pleaded by D 
that the suit was barred by limitation. 
Mr. Justice Oldfield applied Art. 126, 
Lim. Act, and held the suit to be barred. 
Mr. Justice Sadasiva Ayyar held that the 
suit was barred under the provisions of- 
Art. 144, Lim. Act, as well. In that case 
which was a second appeal it had been- 
found by the lower appellate Court that 
from the date of his purchase defendant 
2 had the animus to claim title as tho 
sole owner of the equity of redemption 
and that ho was a charge holder and nob. 
a mortgagee after redemption and, there¬ 
fore, after 12 years his possession matured* 
into ownership. The case was thus de¬ 
cided on the finding of fact that the pos¬ 
session of defendant 2 had been obtained 
from the very beginning under an asser¬ 
tion of exclusive title. Assuming that 
this case was correctly decided, as to- 
which I express no opinion, in the present, 
case, having regard to the materials on- 
the record, it cannot be said that the- 
contesting defendants 1 to 3 did, as a 
matter of fact, assort an exclusive title in> 
themselves and if so, then on what date ?' 

We were also referred to the case of 
Jitoa Khan v. Lakhmi Chand (3), and I 
must confess that I do not see how this 
case ha3 any relevancy to the facts of the 
present case. If anything, the judgment 
contains observations against the appel¬ 
lants’ contention. It is laid down in that- 

judgment that . 

where a mortgagee has once got possession ot 
the mortgaged property as mortgagee, he cannot 
alter the nature of his possession by a mere, 
assertion, or by a wrongful decree, or by getting 
himself recorded in tho register of mutations as- 
owner, nor can tho original character of tho 
possession as mortgagee be changed b> the as¬ 
sertion of an absolute purchase of tho property 


79W19181 41 Mad. 650=34 M. L. J. 528=8 
( J M L. W. 2S=15 I. G. 867=(1918) M.W.N.- 

448 

(3) [1911] 232 P. L. R. 1911=11 1.0. 429=146- 
P. W. R. 1911. 



5928 Zinda v. Mt. Eoshxai (Agha Haidar, J.) Lahore 255 


•unless the alleged purchaso is valid and 
•binding. 

In the present case defendants I to 3 
had stepped into the shoes of the mort¬ 
gagees by redeeming the mortgage of 1899 
and by claiming proprietary title through 
purchase from Raja, the so-called de facto 
guardian of the minor Allah Yar. they 
•could not possibly improve their position. 

The case reported as Shamrao Darekar 
v. Mahamad Amin (4), was also relied 
upon by the learned counsel for the appel¬ 
lant. In that case there was a difference 
of opinion between the two learned 
Judges of the Bombay High Court, 
namely Hayward and Beaman, JJ. There 
are certain observations in the judgment of 
Beaman, J., which go to show that when 
one of the mortgagors redeemed property 
and then mortgaged it to a third party, 
the third party had acquired title by 
adverse possession against the other co¬ 
mortgagor, the mortgage being a posses* 
sory one. Hayward, J., did not accept the 
^iew of law and held that without the 
knowledge that adverse title was being 
claimed against the comortgagor no ad¬ 
verse title could be claimed against him. 
The case was referred to Scott,-C J., and 
the learned Chief Justice agreed with the 
view of law expressed by Hayward, J. 
In the present case the plaintiff was un¬ 
doubtedly a minor at the date of the sale 
an favour of the defendants and he could 
not possibly be fixed with the notice of 

any adverse possession by defendants 1 
Go 3. 


On behalf of the plaintiff-responde 
reliance was placed on a case reported 
Btnanand Sawase v. Thuroo Mahto (A 

^is oase it w; 
laid down that where a mortgagee is I 

into possession, his position -is to son 
extent that of a trustee and that he 
bound to protect the interests of tl 
mortgagor and to prevent any invasion . 
his rights by a stranger. If the mor 
gagee by neglect or collusion allowed an 
person to come into possession of tl 
property, there will be no invasion of tt 
rights of the mortgagor, and when 

r0 d 0m Ption comes, he will 
entitled to treat the stranger as a 
passer and the stranger’s right by • 
verse possession against the mortga 
.will not oommence unless and until i 
mortgagor had sought to exercise his rij 
of redemption and redeemed the propei 
(41 [1912 j 14 Bom. L. R, 314=1^1. 0.600“ 


With this proposition of law I entirely 
agree. The mortgage for 1899 was for a 
fixed term of 18 years and the contesting 
defendants themselves admitted that it 
was not open to the plaintiff mortgagor 
to seek redemption before the expiry of 
the fixed term. And if as a result of any 
mutual understanding between the de¬ 
fendants and the mortgagees the defend¬ 
ants were allowed to redeem prematurely 
and were let into possession of the mort¬ 
gaged property, it cannot in any way pre¬ 
judice the rights of the plaintiffs and no 
plea of adverse possession can be suc¬ 
cessfully raised by the defendants against 
the plaintiffs on the strength of their 
possession of the mortgaged property. 
There is a very informing judgment of 
the Chief Court of the Punjab reported 
as Azim v. Mahmud (5). In that case a 
certain field was mortgaged. It was re¬ 
deemed by a third party, more than 
12 years before the suit for possession 
was brought by the plaintiff, who re¬ 
presented the mortgagor. It was held 
by Rattigan and Barkley, JJ., (Elsmie. J., 
dissenting) that the defendant who re¬ 
deemed the mortgage knew that the land 
was mortgaged, and having obtained pos¬ 
session by redeeming the mortgage he 
was in the position of the assignee of the 
the mortgagee and it was immaterial 
whether or not the defendant at the time 
of redeeming the mortgage claimed to 
be himself the owner of the property. 
This view of -law is .substantially the 
same as that arrived at independently by 
the learned Judges of the Patna High 
Court in the case noted above, and is 
binding upon me. To hold otherwise 
would open a door of fraud, as it would 
be possib^ for an outsider to collude 
with the mortgagee in possession and 

after paying the mortgage money to the 

mortgagee, take possession of the mort¬ 
gaged property and after the expiry of 
the period of 12 years to raise the 

J" adverse Possession against the 
mortgagor. 

Tn Lfc, ft - y » 1S ° qUOt0 her0 thfl case of 

bhaite) V ' Dattaram 'Govind- 

bhai (6). The learned Chief Justice -in 

that oase observed that in the case of a 
hZ°Tr y mo J b ^Se, when possession has 

passer obtaining ‘possession 8 may tZ 


A. I. R. 1925 Bom. 465=49 Bom 
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the mortgagor. And the present defen¬ 
dants 1 to 3 were not in a better position 
than a mere trespasser at the time when 
they took possession qua the mortgagor. 
In the present case, however, I treat the 
defendants as the assignees of the origi¬ 
nal mortgagees and since the plaintiff 
could not redeem the mortgage and ob¬ 
tain possession of the p operty until the 
21st October 1917, it cannot be said that 
defendants 1 to 3 had acquired by ad¬ 
verse possession under their sale-deed 
dated 15th April 1908. The adverse pos¬ 
session, if at all, could only commence 
after the 21st October 1917, and as the 
present suit was brought on 8th Novem¬ 
ber 1920, it cannot he said that it was 
barred by 12 years adverse possession. 

I may in this connexion refer to the 
classical judgment of Markby, J., in the 
case of Bejoy Chunder Bancrjee v. Kalli 
Prosonno Alookerjee (7). There the 
learned Judge laid down that 

by adverse possession is meant possession by 
a person holding the land, on his own part, ‘of 
some person ‘other than the true owner, the 
true owner having a right to immediate pos¬ 
session. 

These words, as pointed out by Mr. 
Justice Batty in the case of Tarabai v. 
Vankatrao (8), are of capital importance 
and express a well-known rule which is 
conveyed in the maxim contra non valen- 
tem agere non currit prescriptio, that i9 
to say: 

Prescription does not ran against a man 
during the time when he is not entitled to im¬ 
mediate possession. 

This proposition of the law is a direct 
authority in favour of the plaintiff who 
was not entitled to immediate possession 
during the period of 18 years fixed under 
the mortgage of 1899, and therefore, no 
act of the defendants, the assignees from 
the mortgagees, could constitute ad¬ 
verse possession as against the right of 
the mortgagor, the plaintiff in the present 
suit. In view of these findings the plea 
of adverse possession raised on behalf of 
the defendants fails. 

Now, the question remains as to the 
terms on which 'the plaintiff is entitled 
to obtain possession of the land in suit. 
There cannot be any doubt that as a 
result of the sale-deed, dated 15th April 
1908, the plaintiff had been consider¬ 
ably benefited. He obtained actual pos¬ 
session over 151 kanals free, from en- 

(7) [1879J 4 Cal. 827 (329). 

(8) 1903] 27 Bom. 43 (51)=4 Bom. L. R. 721. 


cumbrances and has been enjoying the 
income of that land ever since. The 
receipt Ex. D-7 conclusively proves the 
payment of Rs. 1,300 by the vendees-de- 
fendants 1 to 3, the representatives of the 
mortgagees Mohar Singh and Suka 
Singh. We have also the evidence of 
Tara Chand, D. W. 3, who admits that 
some land which he held as a mortgagee 
was redeemed from him by Raja and 
Ziada, that is to say, the vendees, and 
that the plaintiff has ever since been 
in possession of the land thus re¬ 
deemed. He also stated that the mort¬ 
gage-deed was returned to the plaintiff’s 
maternal uncle and mother at the time 
of redemption. Therefore, the plaintiff 
is bound to pay this sum of Rs. 575 to 
defendants 1 to 3 seeing that he has 
fully benefited by it. The other items of 
Rs. 550, Rs. 50 and Rs. 525 have not 
been proved and cannot be allowed to 
the defendants. There is the further 
fact that, soon after the sale-deed in dis¬ 
pute, the plaintiff obtained possession of 
an area of 151 kanals which represents 
the difference between 443^ kanals and 
292* kanals and has been enjoying the 
income of the same ever since free from 
all encumbrance. The plaintiff is bound 
to pay to the defendants the equivalent 
of the produce of the land which he has 
been appropriating and enjoying since 
he obtained possession as a result of the 
redemption in Kbarif 1908. Muhammad 
Usaf, Special Kanungo, D. W. 8, has been 
examined on behalf of the defendants. He 
has worked out the amount of the pro¬ 
fits derived by the plaintiff since Kharif 
1908 till Rabi 1922. This sum comes to 


Rs. 4,239, and no attempt has been 
nade on behalf of the plaintiff-respond- 
mt to challenge its correctness. That 
;he plaintiff is liable to make good to the 
lefendants the amount representing the 
ictual benefit that he has derived from 
ihe sale is supported by authority: vide 
lanamgowda Shidgowda v. Irgowda Shiv 
\owda (9) and Allah Dad v. Budha (10]. 

Having regard to all the circumstances 
>f the case, and bearing in mind the re¬ 
nark of the learned Senior Subordinate 
rudge in the concluding portion of his 
udgment where he observes that the 
larties should be relegated to the posi- 
;ion which they held on or before the 
lale-deod was executed, I order that -the 

~i>j I A I R 1925 Bom. 9=43 Bom. 654. 

(10) [W0*] 52 P. R. 1904=85 P. L. R. 1904. 
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plaintiff is entitled to obtain possession 
of 292i kanals in suit on payment of 
Bs. 1,300 plus Rs. 575 plus Rs. 4,239, 
total Rs. 6,114, to defendants 1 to 3. 
With these observitioas I dismiss the 
appeil. Toe parties will bear their own 
costs throughout. 

Tek Chand, J.—I agree in the con¬ 
clusion arrived at by my learned brother. 

D D - Appeal dismissed. 
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HABRrsoN AND Dalip Singh, JJ. 

Hazara Singh and others —Acoused— 
Appellants. 

V. 

Emperor— Opposite Party. 

Criminal Appeal No. 593 of 1927, De¬ 
eded on 10th December 192/, from order 
of Addl. Sess. Judge, Sialkot at Lahore, 
D/- 26tn April 1927. 

P ’ S - 162 Statement of 
a PP'over before par don—Accused can ask for 

mid ! by an a PP rovar to the police 
wodacjd a pardon, is a previous 
flifk! f 6 1 “ Wltaas9 and it oan be used 

SJSjf h ' m 0r t0 contra dict him 

A^t and ?h d »* ry proV,sloas of the Evidence 

8aotiou 172 does not apply in any wav in tk 

»i.™ ."°op ? h V, p™; r °s >° <"• 

sshmet th *, h « “>sr a 

Each case must be decided on its 0Wn wf 
and the extent of rh rt A 0WQ 

famine.*- cross- 
omissions in bis statement r . efcr ® nce certain 
statement in Court it ~ en ! L to . \ he P oli oo and 
in eaoh particulaJ’casJto 4 ^ ^ to k the CoQrt 

omission amounts t 0 ! whether the 

A. 1. B. 19*0j 5JV; "■ wntradution or not: 

i ooo r i from - lP 258 0 *J 
1928 L/i 3 & 34 


Iftikhar Ali—i or Appellants. 

Des Raj Swahn'u -for the Crown. 

Dalip Singh, J. —Ten perso s were 
sent np for trial by the learned Sessions 
Judge under S. 396, I. P C. Three, 
namely, Jammuu, Santa Singh and Omar 
Joyia, have been acquitted. All the 
others were convicted un ler S 396 and 
were sentenced as follows: Kammuo, 
Diwan Singh and Rahim Bakhsh each 
to transportation for life and Hazara 
Singh, Libh Singh, Chtnan Singh and 
Imam Dm. eioh to tea years' rigorous 
imprisonment including three months’ 
solitary confinement. Kammun has not 
appealed. All the others have appealed 
and we have heard Mr. [ftikar Ali for 
Diwan Singh, Hizara Singh, Labh Singh 
and Rihim Bakhsh, and Mr. Dhanraj 
Shah for Cbanan Singh. Imam Din bae 
appealed through jail. 

The prosecution relied on the state¬ 
ment of Saddar Din who was an ap¬ 
prover in this case, and have also led 
evidence to corroborate his statement. 
The alleged dacoity was oomraitt don the 
night of the 4ch/oth January 1925, in the 
house of Ram Chand, petition*writer in 
the village of Kotli Nowsbera, Sialkot 
District. Tho dacoits when retreating 
were pursued by the villagers, and 
■•no o t.e pursuers aimed Haveli 
was shot dead. This dacoity was 
one of a number committed during the 
year 1925-26 under the leadership of 
Kammun, a notorious dacoit who has 
already been sentenced to death in an¬ 
other case and whose apneal in that case 
has been dismissed. Saddar Din, ap¬ 
prover, is a relation of Kammun and ad¬ 
mittedly wa9 great friend with him. 

The first point taken by Mr. Iftikhar 
All was that the learned Sessions Judge 
had refused to allow the accused the 
statement made by the approver to the 
police before he was tendered a pardon 

thU !f rQ6d , Se9910a9 J ^ge held that 
this statement was made by the approver 

as an acoused person |and not as a wit¬ 
ness, and that, therefore S. 162, Criminal 

. . did not apply to the case. In my 
opinion the case is covered by S 162 
but even if the learned Sessions 'judge 

were correct ‘a hddingth.t this state" 

men was not within S. 162 , Criminal P; 
C., it would be a previous statement of 
a witness and it could be used either to 

SJ"? “« «*» -hJE hi£ 

under the ordinary provisions of th 9 
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Evidence Act. Counsel for the Crown 
has relied on S. 172, Criminal P. C, as 
barring this statement. I do not think 
that S. 172 applies in any way to the 
statements of persons, and certainly does 
not override the provisions of the Evi¬ 
dence Act. I, therefore, think that the 
statement should not have been refused 
in evidence. In these circumstances we 
hold that counsel should be furnished 
with a copy of the statement and any 
contradictions between this statement 
and those made in Court by the approver 
should be taken as left unexplained by 
the approver. Counsel has contended on 
the authority of A. I. R. 1927 Cal. 641 
and A. I. #.1927 Nagpur 24 that the 
trial was vitiated by the learned Sessions 
Judge’s refusal to supply the accused with 
a copy of the statement and allow cross- 
examination of the approver with refer¬ 
ence to that statement. We consider, 
however, that each case must he decided 
on its own facts and the extent of the 
prejudice to the accused in each case 
must determine whether the trial should 
be -held altogether vitiated or whether 
the defect can be remedied by following 
the procedure that has been indicated 
above. In this case we are of opinion that 
the contradictions and differences did 
not so gravely prejudice the accused 
as to necessitate the setting aside of the 
trial. The matter of course might be 
otherwise, had.the trial been a jury trial, 
but on this point I express no opinion. 

A further objection was taken by coun¬ 
sel for the appellants that he was not 
allowed to cros3“examine Ganpat (P. W. 
11) with reference to certain omissions in 
his statement to the police and his state¬ 
ment in Court. It was contended by the 
authority of Iltaf Khan v. Emperor (1), 
that all omissions are contradictions. I 
am not prepared to subscribe, with all 
respect to the learned Judges, to the 
proposition that all omissions are con¬ 
tradictions. Here again it must be left 
to the Court in each particular case to 
idecide whether the omission in question 
amounts to a contradiction or not. For 
instance, if a witness has stated that a 
certain number of persons effected an 
entry into a house but has not stated the 
mode in which they effected the entry, 
such an omission cannot ordinarily bo 
held to be a contradiction. On the other 
hand, if a witness h as stated that three 

( 1 ) A. I. R. 1920 fat. 362=5 Pat. 316. 


persons were beating another person and 
later said about the same incident that 
four persons were beating that person 
such an addition or omission of the 
fourth person from the original state¬ 
ment would, in my opinion, be a con¬ 
tradiction. I have of course taken ex¬ 
treme cases to illustrate my meaning. 
There must bo numerous cases falling 
between the extreme cases described 
above in which opinions might vary as 
to whether the case was one of contradic¬ 
tion or merely of omission. In this 
particular case Ganpat had omitted to 
state in his first statement to the police 
that he had joined in the pursuit of the 
dacoits when they retreated from the 
village. While I am not prepared to hold 
that Ganpat has in Court told a lie in 
stating that he did pursue the retreating 
dacoits along with other villagers, I con¬ 
sider that, in view of the fact that he 
did not mention this originally to the 
police, his statement on the point must 
be received with caution and his evidence 
as to indentification of certain persons 
during the course of this pursuit must 
similarly *be received with the greatest 
caution. I am, however, of opinion that 
this error on the part of the learned Ses¬ 
sions Judge is not sufficient to vitiate the 
trial and here again we decided to allow 
counsel to follow the same procedure and 
to compare the statements made to the 
police and in Court, and take all contra¬ 
dictions, if any, as left unexplained by 
Ganpat. This is the most favourable 
way of treating the matter so far as the 
accused are concerned and I do not see 
that they have any complaint to make 
to this course in the circumstances of 
this case. (The judgment then disoussed 
other matters not material for the report 
and dismissed the appeals of Imam Din 
and Chanan Singh and accepted those of 
other appellants.) 

Harrison, J.— I agree. 

D.D. Appeals partly allowed. 
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ZafarAli, J. 

'irm Partap Singh Pardhan Singh 

sndants—Appellants. 

v. 

'irm Bhai Mewa Singh Jodha Singh 

.ecree-holder-Respondent. 

[is. First Appeal No. 1475 of 1927, 
ided on 28th November 1927. 
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Provincial Insolvency Act, Ss. 28(2) and 
■11—Execution proceedings. 

No proceedings in execution can be started 
against an insolvent judgment-debtor unless 
the judgment-creditor has obtained leave of 
the insolvency Court to commence such pro- 
oeedings even when protection order has been 
refused : 39 Mad. 639 and 12 Bur. L. T. 218, 
Bel. on. [P 259C2J 

Gullu Ram —for Appellants. 

H. C. Kumar —for Respondent. 

Judgment. — Under the Provincial 
Insolvency Act of 1907, when -a debtor 
was adjudged an insolvent he ordinarily 
became immune from arrest. This im¬ 
munity was taken away by the Provin¬ 
cial Insolvency Act of 1920 and accord¬ 
ing to that Act he could be arrested in 
execution of a decree, unless he should 
obtain a protection order under S. 31 of 
that Act. But the question is whether a 
decree-holder is competent to take out 
execution against the person of an in¬ 
solvent judgment-debtor without obtain¬ 
ing leave of the insolvency Court. In 
the present case it is admitted that the 
insolvency Court has refused the insol¬ 
vent’s petition fora protection order but 
the decree-holder has not yet obtained 
permission to execute his decree by ar- 

rM 3 ^o? f c 3 fc o 9 ia 3 oI r ea . t - According to 

loon * >rov ‘ nc i a l Insolvency Aot, 

jo 

no creditor shall, during the pendency of the 
othflr V l aCy l PCOCe0 J l • n8S, / commenoeaa y 8uit or 

««L 1 l ! itL P f r K OO0 I 0d ' ,lgS , (a , gaiast the '“solvent) 
except with the leave of the insolvency Court. 

An execution proceeding is a legal pro¬ 
ceeding and it was the first application 
tor execution that the judgment-creditor 
made after having obtained the decree 
that he sought to execute. He thus 
commenced a legal proceeding but with¬ 
out the leave of the insolvency Court 

} aa S ua 80 of Cl. (2), S. 28, Provin¬ 
cial Insolvency Act of 1920, is almost 

TowT 0 T &9 i at ° f A S ' 17 ’ P "*idenoy 

■towns Insolvency Act 1909. A Divi- 

hZ ‘if Madras Hi * h Court 

held in C. A. Easwara Aiyar v K 

Govmdaryulu Naidu (l) that in view 

Towns T pr T lon ° f S - 17, Presidency 
Wvenoy Act when a person is 
adjudicated insolvent, creditors seeking 

cet y i« om i y a ! aiD3t him mQ3fc & ppiy to 

fn Poin V t 0 i!% fc h ? fc P f rpo3e - Another case 
^ Th ? kurdeen v. J. Dubay (2) 
where it was held that the words " other 

Presidency 

' 1 118201 12 Bar- L. T. 218=66 I. 0. 260. 


Towns Insolvency Act, include an ap¬ 
plication for arrest in execution of a 
decree and that, therefore, no such ap¬ 
plication can be made against an in¬ 
solvent after an order of adjudication 
has been made except with the leave of 
the insolvency Court. 

I, therefore, set aside the order of ar¬ 
rest passed against the insolvent judg¬ 
ment-debtor by the Court below and 
direct that no proceedings in execution 
be taken against him unless the judg¬ 
ment-creditor should obtain leave of the 
insolvency Court to commence such pro¬ 
ceedings. The parties to bear their own 
costs in this Court. 


D.D. 


Order set aside. 
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Shadi Lal, C. J., and Agha Haidar, J. 
Muhammada —Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 601 of 1927, 
Decided on 26th January 1928, from 
order of Sess. Judge, Ferozepur, D/- 21sfc 
March 1927. 

sjt Penal Code, S. 211 —Proceedings started 
under S. 211 against a false complainant— 
Person complained against not tried in Court 
—Offence committed is not one regarding any 
m Court ~ Criminal p - C.,S. 195, 

Where the person at whoso instance proceed¬ 
ings under 8. 211, Penal Code, are initiated 
against a false complainant, is never oharged 

, a “ y r CoUr6 ’ W j 8 he evor P ut aP 0 * his 

trial before any Magistrate, nor were anv pro- 
ceedings taken against him before the ’Court 
in which another person who was alleged by the 
false complainant to be his accomplice was in- 

q° V o, d ,* ,t D ° an, l ot n b8 , said that tbe offouoo under 
s. U, Penal Code, was an offence whioh 
was committed in or in relation to any .proceed- 

‘. gl “ f ourt > thou 8 h another person against 
whom also false complaint was made in 
the same-transaction is tried in Court : 

1921 All, 779, Foil : 19 P. R 1917 Cr 

a ° d 34 JJ 22, M0 lon <J er good law: 13 Cal. 

1152 and 14 Cal. G50, Ref. to. [P 262 O 2] 

Amolak Ram Kapur for Nandlal—ior 
Petitioner. 

Raj Ksshan for Government Advocate 
lot tho Crown. 

Order of Reference 

Tek Chand, J.— Muhammada, peti- 
honor, made a report at the polioe station 
Ferozepore, on 26th July 1925 that ho 
w asm tho Ferozepore hospital on that 
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night attending on his sister, who was an 
indoor p.tient there, when one Nihal 
Singh came into the compound with a 
takwa in his hand intending to murder 
his sister ; that Nihal Singh was accom¬ 
panied by Riushan Beg and Ahmad Din, 
who were the expectant heirs of his sister 
and who had instigated him to commit the 
orime, and that he was able to catch 
Nihal Singh alone, his companions having 
run away. The police after enquiry 
found that the story as given by Muhim- 
mada was false. They took no action 
against Riushan Beg or Ahmad Din, but 
challaned Nihal Singh under the Arms 
Aot for boing in unlawful possession of 
the takwa He was, however, acquitted 
by the Court. 

On 16th Jauuary 1926 Raushan Bog 
lodged a complaint under S. all, I P C., 
against Muhammada for having made a 
falso oharge against him. Muhimma>ia 
was tried by the Magistrate, 1st Cla^s 
Ferozepore, and found guilty under S. 2L1 
and sentenced to undergo rigorous im¬ 
prisonment for f >ur months’ and pay a 
fine of Rs. 100. His appeal to the Ses¬ 
sions Court having been unsuccessful, ho 
has preferred a revision to this Court. 

The first point taken on his behalf is 
that the learned Sessions Judge has not 
discussed the evidence on the record nor 
has he written a proper judgment in 
accordance with law and, therefore, the 
oase sbo>ild be sent back to him for 
redecision. There is no doubt that the 
discussion of the evidence in the judg¬ 
ment ol the learned Sessions Judge is not 
as full as it might have been. I, how¬ 
ever, see no reason to remand the case. 
I have allowed the petitioner’s oounsel 
to address me at length on the merits 
and to read to mo the portions of the 
evidence on which he wished to rely. 
After examining the evidence and con¬ 
sidering counsel’s arguments I am of 
opinion that the petitioner has been 
rightly convicted under S. 211, I. P. C. 
There was no justification for him to 
make a false charge against Riushan Beg 
and Ahmad Din an 1 his sole o .jeot in 
making the report seems to have been to 
intentionally harass and injure these 
pe sons who were the expectant heirs of 
his sister, and with whom they do not 
appear to have been on good terms. 

It was next argued that the proceed¬ 
ings in this cise were void ab initio and 


illegal, inasmuch as they were not in¬ 
itiated on a complaint in writing made 
by the Court which tried Nih.l Singh as 
required by S 195(b). Criminal P. C. 
The learned Public Prosecutor replied 
that S. 195 does not apply as the polioo 
challaned Nihal Singh only and not 
Riushan Beg or Ahmad Din, and the oisc 
of the latter was never before any Court 
and, therefore, it cannot be said that, so 
far as these persons are concerned the 
alleged offenoe was oonnitted in, or in 
rela ion to, any proceedings in a Court. 
There is, however, a Single Bench deci¬ 
sion of the Chief Court reported as 
Emperor v Gurditta (l) which fully sup¬ 
ports the petitioner’s contention. In 
that oase the accused had made a report 
to the police that seven persons had 
oommitted dacoity. The police sent up 
five of those persons for trial but took no 
action against the other two, namely, 
Q. 8. and A. S. Subsequently proceed¬ 
ings under 8. 211, I P. C , were started 
against the accused for having brought a 
false oharge against Q. S. and A. 8. A 
magisterial inquiry was held against the 
aooused who was committed to the Ses¬ 
sions Court for trial for having made a 
false oharge against Q. S. and A. 8. 

It was held by Soott-Smith, J., that 
though Q S. and A. 8. were not proceeded 
against in Court, 8. 195 still applied &9 
the matter had come up before the Court 
ia connexion with the same report made 
by the aouused to the police and thus the 
offence (if any) was committed in rela¬ 
tion to proceedings in a Court. As the 
proseoution of the accused under 8. 211, 
was not initiated with the sanction or on 
the complaint of the Court concerned, the 
commitment was held to be illegal and 
was accordingly quashed. The learned 
Judge in his judgment based his decision 
on a Division Bench ruling of the Allaha¬ 
bad Court: Hardwar Pal v. Emperor (2) 
This case will be found reported in the 
authorized reports as I. L. R. 31 All 622 
I have considered both these ci9es, and 
as at present advised, I feel grave doubts 
as to the soundness of the view taken 
therein. As has already been pointed out, 
the Court which has tried Nihal Singh! 
was not concerned with the allegations, 
made by the petitioner in his report, 



(2) [1912J ^84 All. 522=16 I. C. 510=10 A. L. 
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’to the police against Ahmad Din and 
•Raushan Beg. These persons had not 
been sent np to take their trial before the 
(Court and I fail to see how that Court 
'could initiate proceedings under S. 911, 
witn reference to the sieged false charge 
against them who were ne>er before it. 
In taking this view I feel fortided by a 
later decision by another Division Bench 
of the Allahabad Court in Kashi Ram v. 
Emperor (3) where Hard war Pal v. 
Emperor (2) was dissented from. The 
point was raised before the Calcutta High 
Court in Brown, F. v. Ananda Lai 
Mullick (4), but was not expressly decided, 
though there aro indications in the judg* 
ment that the learned Judges were in¬ 
clined to doubt the soundness of the deci¬ 
sion in Hardwar Pal's case. As the ques¬ 
tion is one of considerable importance 
and arises frequently, I think it is neces¬ 
sary to have an authoritative pronounce¬ 
ment by a Division Bench of this Court 
on it. 

, L therefore, refer the case to a Divi¬ 
sion Bench for decision of this point, 
which is the only point left undecided. 

Agha Haidar, J.—A reference was 
made to a Division Benoh by a learned 
Single Judge of this Court on 22nd July 
1927 under the following oiroumstances: 

A report was made to the police by 
one Muhammada, the aooused, in the 
present case, to the effeot that his sister 
Mt. Bago, who was a widow and had 
some property, was an indoor patient in 
the Ferozepore hospital; that one Nibal 
Btogh had trespassed into the compound 
-of the said hospital in order to murder 

?? ,d . My ■■ NiM Singh, whoa 
oaught by the informant, invoked the 
aid of two of his accomplices, namely 
Baushan Beg and his son Ahmad Din • 
mat the informant identified these two 
am by their speech; and that they being 

won.r"? 8 ™ of Ut B ‘2°’8 estate 

Jeah Th 6 „ b T ir 6 Ct J 7 beaefited by h9r 

iTmnl 1 ? . a ° Ue . ol9ati8fi ed as regards the 
ttmiplimty of Baushau Beg and Ahmad 

Si""!?. 0 no action was taken against 

nn , ' ? ,nsh - however, was oharged 

^d er tried 9 'h India \f Arm3 Aot (U of 187Q ) 
Nnwn k* 1a Magistrate. On 17th 

Siha. m t e 925 h * Magiitrate aoquitted 
_|hl8m gh observing at the conclusion 

44 Ca, ‘ 650 (658)—25 C L ' J v»— 

*3 L 0. 867=20 0. W. N. 1347. 5D== 
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of his judgment that the case seemed to 
be frivolous one which had been initiated 
by Muhammada and Jit. Bago ia order 
to implicate Raushan Beg and Ahmad 
Din who were the reversioners and heirs 
of Mt. Bigo. 

On 16th January 1926, Raushan Beg 
filed a complaint under Ss. 2U/500, 
I. P. C , in the Court of a Magistrate' 
This comp aint ended in the QDnvictioQ 
of Muhammad* under S. 2L1, I. P C. 

Muhammada appealed to the Sessions 
Judge, Ferozepore, who, however, dis¬ 
missed his appeal. An application for 
revision of the order of the Sessions Judge 
was filed in this Court, and the case came 
oq for hearing before a learned Single 
Judge, who went through the evidence on 
the record and arrived at the conclusion 
that the conviction of Muhammada under 
S. 211, I. P. C. was correct. 

A point of law, was, however, raised 
before him to the effect that the com¬ 
plaint which Ranshan Beg had made 
direct to the Magistrate was incompetent 
in that the case was covered by S. 195 
(1) (b), Criminal P. C. and, therefore, a 
complaint in writing should have been 
mad by the Court which tried the case 
against Nihal Singh or some other Court 
to which suoh Court was subordinate, 
and that, therefore, the whole proceed¬ 
ings were null and void. The learned 
Judge of this Court entertained soma 
doubt as to the correctness of a certain 

decision of the Punjab Chief Court and, 
therefore, referred the case to a larger 
Bench. 

The portion of S. 195, Criminal P. 0.. 
re event to the prosent reference is aa 
follows : 

No Court .ball take oognianoe : 

(b) of any offence puoishable under • • • 

« ... , of the 8arae Code, when euoh 

offence U alleged to have been committed in, or 

"* at,0Q *?• a °y proceed ng in any Court" 
exoept on the oompl.iut in writing, of suoh 

£S”'l °.XKe. 0the ' °°“ rt ’"‘ ,oh ”“■> 

The oaao iu Emperor v. Gurditta (l), 
ia in favour of the applicant. Th.e was. 

lZ*?u a ^ 8 r ab by a Si "S' e Judge 

who followed Emperor v. Hardwar Pal 

w' j ° W, n hav , e to 890 whether 
P “f Soas °( 3 ) was rightly de- 
oided. In that oase a report was mads 
by one B at a polioe station against 
aevoral persons, one of whom was 8 
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charging thorn with rioting and volun¬ 
tarily causing hurt. The police made an 
investigation and sent up several persons 
for trial, but no action was taken against 
S. Some of the persons charged were con¬ 
victed by the Magistrate but were acquit¬ 
ted by the Sessions Judge. Thereupon S 
filed a complaint in the Court of the 
Magistrate charging E with having made 
a false report to the police implicating 
him (S) in the offence. The matter came 
up before a Division Bench who held 
that, as there was considerable relation 
between the first report and the proceed¬ 
ings in Court, the latter being the result 
of the former, the alleged offence with 
which H was charged was committed in 
relation to proceeding in Court. They 
further held that the report led to the 
police inquiry and the police inquiry led 
to the proceeding in Court. And pro¬ 
ceeding on this line of reasoning the 
learned Judges finally held that the sanc¬ 
tion of the Court under S. 195 (l) (b) 
was necessary and in the absence of such 
sanction they quashed the proceedings 
taken by S against H in the Court of the 
Magistrate. 

The matter once came before a Division 
Bench of the Allahabad High Court where 
two learned Judges in Emperor v. Kashi 
Ram (8) threw considerable doubt upon 
the correctness of Emperor v. Hardwar 
Pal (2). In this case the learned Judges 
observed as follows : 

In Emperor v. Hardwar Pal (2) a charge was 
made against several people -including one S, 
but S was never charged in Court. S was uot 
put upon his trial and no proceedings wero 
taken against him. The other people were, and 
the ratio decidendi in Emperor v. Hardwar 
Pal (2) is that the charge against S amounted 
to a charge in Court becauso Court proceedings 
were taken against some body else. In this 
respect we are unablo to agree with Emperor v. 
Hardwar Pal (2). 

Tho learned Judges then proceeded to 
lay down the following formula decid¬ 
ing the question as to where a report to 
the police stops and the charge before the 

Magistrate begins. - 

If the complainant confines himself to re¬ 
porting what he knows of the facts, stating his 
suspicions, and leaving the matter to be further 
investigated by tho police, or leaving the police 
to take such course as they think right in the 
performance of their duty, he is making a 
report but he is not making a charge. But if 
ho takes the further step, without waiting for 
any official investigation of definitely alleging 
his belief in tho guilt of a specified person, and 
his desire that the specified person be proceeded 
against in Court, that act of his, whether verbal 


or written, if made to an officer of tho law 
authorized to initiate proceedings based upon 
the complainant’s statement, whether amount¬ 
ing to an expression of the complainant’s belief 
in the guilt of the specified persons, or his- 
desire that Court proceedings be taken against 
him, amount to making a charge. 

This being the position, the authority 
of Emperor v. Gurditta (l),may betakeD 
to have been considerably shaken in that 
tho case on which it was founded has 
been definitely dissented from by the 
Allahabad High Court itself. 

There is another case, Tayehulla v. 
Emperor (5), where Mookerjee and Sheep¬ 
shanks, JJ., held that no sanction was 
necessary under S. 195, Criminal P. C., 
to prosecute an informant under S. 211, 
I. P. C., when a false charge had been 
made by him only to the police. 


Brown v. Ananda Lai Mullick (4) ap¬ 
proves of the case in Tayehulla v. Em¬ 
peror (5) and the learned Chief Justice, 
who delivered the main judgment of tho 
Court, definitely refused to express an 
opinion as to whether the case in Em¬ 
peror v. Hardwar Pal (2) was rightly or 
wrongly decided. 

Wo prefer to follow the law as laid 
down in Emperor v. Kashi Ram (3) 
Raushan Beg was never charged in any 
Court, nor was he ever put upon his trial 
bofore any Magistrate, nor were any pro¬ 
ceedings taken against him before the 
Court in which Nihal Singh was involved. 
This being so, it cannot be said that the 
offence under S. 211, I. P. C., with whiol? 
Muhammada, the applicant, had been 
charged, was an offence which was com¬ 
mitted in or in relation to any proceeding 
in Court. This being our view, it was 
not necessary that the present prosecu-j 
tion should have been started on the 
complaint in writing of the Magistrate 
who tried and disposed of Nihal Singh’s 
case. Under those circumstances the 
objection as to the maintainability of the 
present complaint fails. 

The case having been hoard on the 
merits by the learned referring Judge and 
the only question that had been referred 
to us for consideration having been also- 
decided against the applicant, the result 
is that the application for revision fails 

and is dismissed. 

s j Application dismissed. 


(6) [191G1 43 Cal. 1152=24 C. L. J. 134—SO 
I. C. 845=20 C. W. N. 1265. 
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Broadway and Skemp, JJ. 

Narsingh Das—Objector-Appellant. 

V. 


Secretary of State — Respondent. 

First Appeal No. 2187 of 1922, Do’ 
cided on 26th May 1927, from order of 
Dist. Judge, Lahore, D/* 29th May 1922. 

£ (a) Limitation Act , S. 5— Copy of land ac¬ 
quisition award must It filed with appeal — 
Filing can be allowed even at the time of hear¬ 
ing and time extended in proper cases—Land 
Acquisition Act (amended 1921), S. 26 — Civil 
P. C.,0. 41, R. 1. 

In an appeal from an award of District 
Judge in a land acquisition case, the appellant 
failed to file a copy of the award with the ap¬ 
peal. The appeal was filed in 1922. The deci¬ 
sion of Lahore High Court in A. I. R. 1925 
Lah . 438, under which the amendment to Land 
Acquisition Act in 1921 w«s interpreted making 
the filing of copy of award with appeal obli¬ 
gatory, was decided in 1925. The appellant’s 
counsel applied during the hearing of the ap¬ 
peal in 1927 for an extension of time uoder S. 5 
Lim. Act, and put in a complete copy of the 
award together with an affidavit and statement 
of reasons asking for indulgence. 

Held : that the application should be al¬ 
lowed and that the appeal should be heard : 
A. I. R . 1928 Lah, 216, Ref. [P 264 C 1,2] 

(6) Land Acquisition Act , S. 23 — Hypothe¬ 
tical building schemes — Probable investment 
and return must be estimated through a 
surveyor. 

Hypothetical building schemes can be the 
usual basis of valuation in case of building 
lands, bul the course contemplated in such 
oases is that a surveyor should b8 called who 

I otild unfold a scheme giving details of the 
mount to be spent and estimating probable 
returns which could be tested in cross-exami¬ 
nation: 16 Bom. L.R. 65, ( P.C .) Ref. [P 265 C1] 

* (c) Land Acquisition Act , S. 23 — Fron¬ 
tage. 

A frontage of 100 fit. depth should be al¬ 
lowed : 33 Bom. 325, Rel. on. [P 2:5 C 2] 

★ (d) Civil P. C., S. 11 — Land Acquisition 
Act. S. 4 . 


A prior decision in land acquisition cas< 
though between the same parties and in res 
peot of adjacent land, is not res judicata j 
land is acquired under diflereut notification. 

f (e) Land Acquisition Act, S. 28 — Amoun 
enhanced by District Judge—Claimant is en 
titled to interest on difference. 

Where the District Judge enhances th 
amount of compensation as awarded by the Ool 
leotor, the olaimant is entitled to interest o 
tha amount whoreby the Distriot Judge on 
hanoed the Collector's award from the dat 
of that award until the date of his own judo 
ment, and if the amount is further enhance 
by the High Court, he is entitled to furthe 

Bame rate fr ° m that 'date unt ; 
the date of judgment of tho High Court. 

[P 266 0 S 


(/) Land Acquisition Act, S. 27 (2) —Collector 
teas ordered to pay claimant’s costs though 
claim was extravagant. 

Where though claimant’s claim was extrava¬ 
gant, but the extravagant amount claimed did 
not increase the Collector’s costs at all and ap¬ 
pellant was substantially successful : 

Held : that the Collector should pay claim¬ 
ant's costs. [P 267 C 1] 

C. B. Petman, Mool Chand and Jai 
Gopal Sethi —for Appellant. 

C. II. Carden Noad and Mehr Chand 
Mahajan —for Respondent. 

Skemp, J.— These three connected ap¬ 
peals, which have been urged together, 
have arisen out of three references (not 
four as stated by the learned District 
Judge) made by the Collector under S. 18, 
Land Acquisition Act. To understand 
the matter it is necessary to refer to 
the plan Ex. P. A. on the record. The 
appeals concern fonr areas near the 
Queen’s Statue, in the heart of the civil 
station of Lahore, taken up with the 
intention, as yet unrealized, of building 
a new Secretariat. These areas have been 
marked A,B,C and D by the Distriot Judge 
who varied the lettering given by the 
Land Acquisition Officer. Plots A and B 
and 0 belong to Rai Bahadur Lala Nar¬ 
singh Das and form the subject of first 
appeals Nos. 2187 and 2188 of 1922, 
plot D belongs to Mumtaz Din and 
Moiz-u*din and form the subject of first 
appeal No. 2817 of 1922. Plots B, C and 
D were acquired in pursuance of a noti¬ 
fication of the Punjab Government dated 
the 23rd August 1918 and plot A in 
pursuance of a notification dated the 
22nd July 1919. The learned District 
Judge disposed of the references by a com¬ 
mon judgment dated the 29th May 1922. 

A preliminary objection is taken that 
the appeal in respeot of plot A is barred 
by time. The objection is the same as 
that taken in Mubarak Ali Shah v. 
Secretary of State (l). The learned 
District Judge wrote one main judgment 
which was attached to the reference 
dealing with plots B and C ; in respect of 
the other two plots he merely wrote : 

See my judgment »in Land Acquisition 
Case No. 13 of 1919.” 

The preliminary objection is that as 
under S. 26, Land Acquisition Aot, 
amended in 1921, the award of the Dis¬ 
trict Judge shall be deemed to be a decree 

p n neoes3ary undec 1 Civil 

——•» to attach a copy thereof to the 

U) A. I. R. 1925 Lah. 438=6 Lah. 21*. -~ 
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appeal. Copies of the full award were 
afeta hed with the other two appeals but 
all that was attached in the ai peal as 
to plot A was a copy of the reference to 
the main awird This, as previously 
laid down, does not comply with the law, 
and the Court has no power to dispense 
with a copy of the decree. 

Mr. Bovan Petman for the appellant 
Narsingh Das contended first that the 
j< dgment of the District Judge dealing 
with plot A did not amount to an award 
and, therefore, that no copy of the award 
could be attached to the appeal. S. 26(1) 
sets forth : 

Kvery award under this part shall be in 
writing signed by the Judge, and shall specify 
the amount awarded uuder Cl. 1, sub-8. (1), 
8. 23, and also the amounts, if any, respec¬ 
tively awarded under each of the other olauses 
of the 6ame aub section. 

The District Judge's judgment does 
not comply exactly with this provision 
The District Jud o wrote : 

I, therefore, find this plot A to be worth 
8s. 2,500 per kanal. The area acquired is 
30 kanalas 15 uurlas 17 feet, the Value, there¬ 
fore, works out at Rs. 76,885 plus 15 per oent 
Ss. 11,532-12 0, total Rs. 88,417-12 0. 

There is, however, no doubt that the 
earn last mentioned is the amount the 
Distriot Judge awarded and equally no 
doubt that no one would have troubled 
about this phraseology but for the objec¬ 
tion taken on behalf of the Crown. In 
pay opinion this contention on behalf of 
the respondent has no value. 

But Mr. Bovan Potman also orally 
applied for an extension of time under 
8. 6, Lim. Act, and during the hearing 
whioh ocoupied several days put in a 
loomplote copy of tho award together 
with an affidavit and statement of roa- 
aons asking for indulgence. In my opin¬ 
ion this a plication ought to be granted. 

I do not think tho Crown ought to take 
technical objections in a caso of this 
kind. It is hard to conceive of anything 
moro likely to engender a souse of in¬ 
justice than to take a man s property 
compulsorily at an under-valuation and 
ih-'n to dismiss his appeal to higher 
authority on tho basis of a technical 
objoction ho could have never heard of. 

Tho procedure followed in these cases 
was in accordance with the practice of 
the Court until the araondmont of the 
Aot made in 1921, which was made not 
in order to r* strict appeals but to enable 
appeals to go up to tho Privy Council. 
Tho old practioo continued in this Court 
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until attention was first drawn to it in 
Mubarak All Shaht's case (l). Since that 

Ca30 \ n W n - ,ch was decided on 19th Febru¬ 
ary 192o and published the same year 
the matter has been before this Court 

r 0ra olo fc ‘“ e3 - In Civil Misc - Appeal 
I^o. 2o8o of 1924 decided on 10th No¬ 
vember 1926, the Secretary of State under 
similar circumstances was allowed time 
under S 5 to file a copy of the award. 
But in Secy, of State v. Tirath Ram (2) 
permission was refused to the Secretary 
of State on the objection taken by the 
respondent that the Secretary of State 
was fixed with knowledge of the dofeot 
in law 14 months before tho application 
was made, and that ho had taken no 
steps during this period to lodge a copy 
' of the award. 

Mr. Carden Noad for the Secretary of 
State contended that since the publica¬ 
tion of Mubarak AH Shah's case (l) all 
praotitionors of this Court ought to have 
been aware of this technical diffioulty 
hue that the appellant took no steps to 
lodge an application for time under S. 5 
until arguments were almost completed. 

Mr. Bevan Petman admitted that 
this argument would have had force if 
the appeal had boon lodged at or about 
the time Mubarak Ali Shah's oase (L) 
was decided. It was aotually lodged on 
1st August 1922, some 2| years earlier, 
and he contended that no praotitioner 
could keep in mind an appeal lodged 
long before. Under these oiroumstanoi 
1 am of opinion that the applicatio; 
should be allowed aad that the appeal 
should be heard. 

Turning to the merits : the learned Dis¬ 
trict Judge awarded R 9 . 2,500 per kaual 
for this plot A. In coming to this oon- 
elution he relied mainly on the faot 
that the appellant had, a short time 
before the notification, sold a portion of 
the plot in dispute at this rate. The 
notification was dated 22nd July 1919 
and Rai Bahadur Narsingh Das 6tated 
that ho agreed to sell the plot to the 
Associated Hotels Jompanv on the 22nd 
April 1918 and was paid the considera¬ 
tion on the 19th May 1919, tho sale- 
deed being exeouted in Deoember 1919. 
Mr. Bevan Petman minimized this salo 
on the ground that it was offeoted on 
something different from an ordinary 
commercial basis. The appellant, Me. 
Moncrieff, and Mr. Bevan Petman were 
(2) A. I. R. 1928 Lah. 21G=9 Lab. 76. 
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co-direotors of the Alliance Bank and 
Mr. Monorieff was a partner in Boulton 
Brothers which practically owned the 
Associated Hotels Company. The ap¬ 
pellant says that his co-directors in the 
bank persuaded him to sell this plot to 
the Hotels Company for what he paid for 
the land plus interest. 

In my judgment there is no reason for 
not relying on this sale as a criterion of 
the value of the land sold, for it was a sale 
by a willing seller to a willing jjuyer. 

Mr. Bevan Potman, however, rightly 
poiatei out that whereas the land sold 
was back land having access only on a 
very narrow front to the Cooper Road 
and adjacent to the servant's quarters of 
Falletti’s Hotel, the land remaining has 
a double frontage on the Montgomery and 
Cooper Roads. He contended that his 
client intended to ereot thereon a first 
class hotel with shops and a cinema. On 
this point there is only the evidence of 
the appellant himself supported by a 
draftsman who prepared a plan for a 
hotel with shops underneath. No doubt 
their Lordships of the Privy Council in 
Merwanji v. Government of Bombay (3) 
,have pointed out that hypothetical build¬ 
ing sonemes are the usual basis of valua¬ 
tion in oase of building lands, but the 
,'Oourse there contemplated is that a sur- 
jveyor should be called who would unfold 
‘asoheme giving details of the amount 
to be spent and estimating probable 
returns which oould be testod in cross- 
examination. This course had not boen 
followed in the present oase and indeed 
there is not even a plea of a oinema the 
reference to which is verbal only. Beforo 
he thought of the oinema Lala Narsingh 
Daa had already been approaohed by the 
Associated Hotels Company and if Gov¬ 
ernment had not acquired the land we do 
not know for certain that the sohemo 
would have materialized. We are still 
less oertain whether it would have been 
successful financially. I, therefore, agree 
with the learned District Judge that the 
oaly solid ground on which to base 
valuation of this plot is the sale of part 
thereof effected about three months be- 

lore the notification. I also agree with 

the appellant that the part sold was the 

lrL?u Uable part ot tl,e Plot remote 
25® $ be more desirable thoroughfare 

luarteJr° e £ fc t0 , ? row of 00 rvant8’ 
igijgrg. 8ervants qua rters and s tables 

W [MU] 10 Bom. L. B. 55 (P. 0.). 


have now been extended to the limit 
of the land shown on the plan • 
indeel Government has acquired a por¬ 
tion of the plot which the appellant con¬ 
tracted to sell to the Hotels Company 
and the same dis advantage now attaches 
to the back portion of the plot. I think, 
however, that the front portion on the 
Montgomery Road is more valuable. 
The appellant contended in other con¬ 
nexions for a frontage of 100 feet whioh 
is the depth allowed in various cases by] 
the High Court of Bombay, e g., Govern¬ 
ment of Bombay v. Karim Tar Mahomed 
(4] from which o.une most of the import¬ 
ant land acquisition cases in India. I. 
would, therefore, allow Rs. 3,000 per} 
kanal for a frontage of 100 feet from the 
Montgomery Road and Rs. 2,500 per 
kanal for the remainder of the area. 
There is also a small item of Rs. 100 for 
trees on this plot allowed in the award 
of the land acquisition officer, but over¬ 
looked by the Distriot Jadge. With in¬ 
terest and costs I will deal later. 

Turning to the plot B : there is a dis¬ 
pute about the area. Thore was a olaim 
that the Forest Department whioh occu¬ 
py 3 an adjacent site had enoroaohed, but 
this was given up by Mr. Bovan Petmau 
and it would appear that the encroach¬ 
ment, if made a* all, was completed some 
time before the last settlement. The 
point remaining is very simple. The 

District Judge found the area of B to bo 

90 kanals 1 maria 209 aquare feet, 
this being the total of the area of two 
plot9 described in the award of the land 
acquisition officer as B and C. The 
appellant in prooeed ngs before the Dis¬ 
trict Judge called a Civil Engineer who 
said that the area of these two plots 
(no* Bj was 90 kanals U marlaa 221 
square feet. The Col lee or called the 
Engineer m charge of the l Lahore Pro- 
vino a Division, who measured the area 

as j 3 \£ antt ll 19 raar,a8 82 fe < i- e.. more 
than the other engineer. The appellant 

oontends and the Government Advocato 

does not contest that .ho area must be 

taken to be that given by the Secretary of 

State s own witness. This point oould 

hardly have esoaped the attention of the 

!? ar . D ® d J?‘ 9fcnofc Jud 8 0 but for the faot 
that no did not pronounce judgment for 

some 17 months after hearing arguments. 

The area of th o Distriot Judge's plot 

( VSwo . 8 Bom ' 325=3 L °* 
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marked B for which compensation is to 
awarded will, therefore, be increased from 
90 kanals 1 maria 209 feet to 91 
kanals 19 marlas 82 square feet. 

The area in question was the major 
part of a largo area which Lala Narsingh 
Das contracted to buy in January 1908. 
He then arranged to pay the owner 
Rs. 690 per kanal. The owner, however, 
died before the contract was carried out 
and his legal representatives refused to 
ratify it. In 1914 Government acquired 
a plot of 10 kanals 8 marlas, part of this 
estate behind the Charing Cross Police 
Po6t at Rs. *2,000 per kanal. The 
value was admitted to be correct on the 
28th April 1914 both by Narsingh Da3 
and by the agent of the vendor’s mother 
and legal representative. The Collector 
then settled the dispute between the 
parties and Lala Narsingh Das paid an 
additional Rs. 16,000 including interest. 
A sale-deed was executed in his favour 
and registered in August 1915. The 
total amount that Narsingh Das paid 
came to Rs. 880 per kanal. 

The Government Advocate strongly 
relies on the fact that in 1914 Narsingh 
Das was willing to accept Rs 2,000 a kanal 
for part of this land, but Narsingh Das 
had got this land cheap for several 
reasons The vendor lived in the U. P. ; 
there was a shrine in the property, and 
a dispute about wakf. On the other 
hand Narsingh Das had been out of his 
money for years and was unable to get 
title, indeed the Collector in apportion¬ 
ing the award held that Narsingh Das's 
claim was worthless. Narsingh Das was, 
therefore, in no position to contest the 
matter. Moreover, there was always the 
fear of a suit being brought to have the 
property declared wakf. Mr. Bevan 
Petman stated in arguments that such a 
suit had been lodged four months previ¬ 
ously. 

The Government Advocate also relied 
on a sale (p.ll) of 1 kanal out of this land 
in 1914-15 to Ghulam Rasul for Rupees 
2,000. But this kanal was separated 
from the rest of the area by a broad and 
deep storm water channel. Ghulam 
Rasul had previously in December 1913 
bought land on the Mall for Rs. 2* lakhs, 
including 5 marlas of vacant land at 
Rs. 10,000 a kanal. This 1 kanal in 
question was situated between the 
storm water channel and Ghulam Rasul’s 
Mall property on which Rasul Building 


now stands and obviously not of great- 
value. 

In this connexion the Government 
Advocate also referred to a previous 
judgment of the High Court in Narsingh 
Das v. Secy, of State (5) decided by a 
Division Bencli on the 27th April 1922 
and printed in the paper book and else- 
, where This judgment dealt with an 
appeal of Narsingh Das concerning the 
acquisition of land under a notification, 
dated 7th July 1917, for the police post 
at Charing Cross adjacent to the plot 
now marked C. The learned Judges al¬ 
lowed Rs. 2,400 per kanal and their judg¬ 
ment was subsequently confirmed od 
appeal by their Lordships of the Privy 
Council in a case reported as Narsingh 
Das v. Secy, of State (6). The Govern¬ 
ment Advocate contended that this judg¬ 
ment operated as res judicata, but it is 
sufficient to say that the cause of action 
is not the same. Different land was 
acquired under a different notification. 
Their Lordships of the Privy Council 
specifically stated that they would not 
interfere with judgments of Courts in 
India as to matter involving valuation 
of property because of the local know¬ 
ledge requisite. The judgment of the 

Division Bench says : 

Wo may state at the outest that the evidence 
produced by the parties i9 both extremely 
meagre and affords extraordinarily little help. 

The caseB before us are more important 
and the appellants made greater efforts 
and produced more evidence. It would 
also seem probable that certain argu¬ 
ments have been adduced before us which 
were not put before the learned Judges 
who decided the earlier case. There if, 
therefore, no lack of respect involved in 
not concurring with all the conclusions 
come to in that case. (The judgment 
then considered the sales of other lands 
in the neighbourhood and proceeded.) 
Mr. Bevan Petman also complained that 
the District Judge did not allow interest 
on the amount whereby he enhanced the 
Collector's award from the date of that 
award until the date of his own judg¬ 
ment. The appellant is clearly entitled 

to interest on the difference from the 

21st March 1919 to the 29th May 1922. 

He is entitled to further interest at the 
same rate from that date until the pres¬ 
ent time The simplest metho d of cal- 
~/TT \ t R. 1922 Lah. 327. 

(G A. I. R.1925 P. C. 91=6 Lah. 69=52 I. A. 

133 (P. C.). 
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calation would be to allow interest at 6 
.per cent on the enhancement from the 
date of the land acquisition officer's 
award until the date of the present 
judgment. 

Complaint was also made that the 
District Judge, while enhancing the 
award to some extent gave the Collector 
costs in all thes6 proceedings because of 
the large demands made by the objectors 
and the comparatively small extent to 
whioh they succeeded. This course is 
not in accordance with law. S. 27, sub- 
S. (2), of the Act runs : 

When the award of the Collector is not up¬ 
held, the oosts shall ordinarily be paid by the 
Collector unless the Court shall be of opinion 
that the claim of the applicant was so extra¬ 
vagant or that he was so negligent in putting 
his case before the Collector that some deduc¬ 
tion from his costs should bo made or that he 
should pay a part of the Collector's costs. 

Lala Narsingh Das claimed before the 
District Judge Rs. 10,000 a kanal for 
A and Rs. 8,000 per kanal for C. For B 
he olaimed Rs. 4,000 and Rs. 3,000. The 
rates claimed for A and C are certainly 
extravagant, but it was only permissible 
to make some deduction from his costs 
or order him to pay the Collector’s costs. 
[Taking the case as a whole, however, I 
am of opinion that the Collector should 
pay the appellants’ costs because the 
extravagant amount claimed has not in¬ 
creased the Collector's costs at all and 
the appellant has been substantially suc¬ 
cessful. These remarks apply with parti¬ 
cular force to the appeal of Mumtaz Din 
and Moiz-ud-din who have now succeeded 
to the extent of half of their olaim. I 
would allow the appellants their costs. 

An award is now to be prepared on the 
forgoing principles for areas as follows : 

Plot A. Area 30 kanals 15 marlas 
17 square feet; frontage at 100 feet alon« 
512 feet at Rs. 3,000 per kanal. Re¬ 
maining area at Rs. 2,500 per kanal. 

Plot B.-—Area 91 kanals 19 marlas 
square feet. Area of a rectangle 500 by 
100 feet at Rs. 3,000 per kanal. Re¬ 
maining area at Rs. 2,500 per kanal. 

Plot C.—'As by District Judge. 

PlotD .~'Area as by District Judge 
Valuation Rs. 6,000 per kanal. 

Broadway, J.-The only question on 
winch I had any doubt was whether time 
should be extended under S. 5, Lim. 
Act. After a oareful consideration 
of the matter and a perusal of my 


brother Skemp’s judgment I am not pre¬ 
pared to differ and I, therefore, agree 
generally with the above. 

D.D. Order accordingly. 
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Fforde and Addison, JJ. 

Mt. Viranwali and another —Defen • 
dants—Appellants. 

v. 

Kundan Lal —Plaintiff—Respondent. 

Second Appeal No. 40 of 1923, Decided 
on 17th May 1927, from decree of Dist. 
Judge, Sargodha, D/- 14th October 1922. 

Hindu Law—Alienation by widow—Suit Jor 
declaration by reversioner — P.emote reversioner 
is not entitled to sue unless nearest reversioner 
refuses to sue or has precluded himself from 
suing. 

A suit for declaration by a Hindu reversioner 
must always be brought by a reversioner nearest 
in succession. If the nearest reversionary heir 
refuses, without sufficient cause, to institute 
proceedings or he has preoluded himself 
by his own act or conduct from suing or 
has colluded with the widow the next presum¬ 
able reversioner will be entitled to sue and he 
must state in his plaint the circumstances 
under which he claimed to sue in the presence 
of the nearest reversioner. 

In the presence of daughters and daughter** 
son, even if daughter’s son be a minor, a remote 
reversioner is not entitled to sue ; 40 All. 518: 

1912 60 P t R. 1916 an* 

6 Cal. 764 (P. C.) f Foil . [P 268 C 2] 

Mehr Chand Mahajan —for Appellants. ; 

Badri Das for Respondent. 

Addison, J.—(After setting out the* 
pedigree showing the relationship of the 1 
parties-the judgment proceeded.) 

Kundan Lal sued two defendants for a 
declaration to the effect that Mt. Viran- ' 
wali, the widow of his de ceased undo 
Ram Asra Mai, was not the proprietor of : 
a one-fourth share cf certain land . and 
that she had no power to sell her share 
to defendant 2. The suit wa9 based on 
the allegation, that plaintiff was joint 
with the husband of defendant 1, who 
was thus entitled to maintenance only. 
It was admitted that the other members 
ot the family were separate. The trial 
Judge held that the suit for a declara¬ 
tion lay and that it was not necessary to 
sue for possession, as third parties wero 
in possession of the suit land. He also 
held that Ram A9ra Mai and plaintiff 
were not members of a joint Hindu 
family. On this finding hedismissed the 
suit, leaving the parties to bear their 
own costs. 

On appeal the District Judge agreed 
with the trial Judge that the plaintiff 
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and the deoeasod husband of defendant 1, 
wore not members of a joint Hindu'family, 
and there was ample evidence to support 
this conclusion. He did not. however, 
dismiss the appeal but went on to hold 
the plainbitf cjuld aue to protect his 
interest as reversioaer. As the sale on 

his hading was only for necessity to the 
extent of Rs. 50J, ho therefore granted 
the plaintiff as reversioaer a declaratory 
decree to the effect that the alieaation 
would not bo binding upon him upon the 
death of defendant i except to the extent 
of Rs. 500. Against this decision the 
defendants have appealed. 

It was quite clear that the suit was 
brought on the allegation that defen¬ 
dant l had no right in the land which 
was owned by the plaintiff as the last 
surviving coparcener of a joint Hindu 
family. As there was a clear finding 
that this joint family did not exist, the 
suit should have beoa dismissed, 

It is trae that a suit by a plaintiff as 
reversioner might lie but only in special 
circumstances. There are two daugh¬ 
ters alive, one of whom has a son and the 
other a daughter. It has been held in 
Gumanan v. Jahangira (1) and Bechu 
Pandey v. Alt. Dulhman (2), that a suit 
for a declaration by a Hinda reversioaer 
mu3t always be brought by the rever- 
jsioner nearest in-suooession at the time. 
If the nearest reversionary heir refuses, 
without sufficient cause, to institute pro¬ 
ceedings, or if he has precluded himself 
by his own aot or oonduct from suing, 
jor has oolluded with the widow, the next 
presumable reversioner would be entit¬ 
led to sue. In the presence of daughters 
and a daughter's son, even if the daugh¬ 
ter's son be a miaor, a remote reversioaer 
is not entitled to sue. 

It has been held by a Pall Beach of 
the Punjab Chief Court, reported as Bar- 
kat Ham v. Jagat Rim (3), that sepa¬ 
rated nephews of a deceased Hindu have 
no locus standi to maintaia a suit to 
challenge the widow’s aot whore daugh¬ 
ters and a daughter's son were alive, 
their interest being tooreraite 

In Tek Chand v. Soman Singh (tj it 
was held that a suit by a reversioner 
wo u Id lie in the presen c e of a daughter 
(IJ [1918] 40 All. 513=46 1.0.186=16 A. L. 
J. 465. 

(2) A. I. R. 19 25 All. 8. 

(3) [1912] 249 P.W.R 1912=17 I.C. 379(F.B.) 

(4) [1910] 27 P.R. (1916) = 147 P.L.R. (I9l6]= 
34 I. O. 631=218 P W.R. (1915.) 
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of the deceased. In that oase the Full 
Bench decision was distinguished as a 
daughter's son was not in existence. The 
subject was again considered in Kanshi 
Ram v. Sarda Nand (5) where it was 
held that the principles applicable to a 
suit by a reversioner in circumstances 
like the present wero those laid down by 
their Lordships of the Privy Council in 
Anand Kumar v. Court of Wards (6), and 
the decision turned upon whether the 
daughter’s son had precluded himself by 
his own aot or conduct from suing or 
had colluded with the widow. As 'the 
daughter’s son was a minor at the date 
of the alienation and was still a minor at 
the date of suit the answer to the ques¬ 
tion must be in the negative, and the 
plaintiffs were not en itled to the decla¬ 
ration prayed for. It was held further 
that according to the principles laid 
down by their Lordships in the oase, 
aforesaid, the plaintiffs should have stated 
in their plaint tho circumstances under 
whioh they claimed to sue in the pre¬ 
sence of the neirost reversionary heir 
and upon a plaint so framed the Court 
should have exercised its judioial discre¬ 
tion in determining whether tho more 
remote reversioners wore entitled to sue, 
one of the circumstance - to be considered 
boiag whether plaintiffs' ohances of auo- 
oossion were so remote that no declara¬ 
tion should be granted 

In the suit under appeal none of these 
thing< were done and the District Judge 
oould not convert the suit from one by a 
oopiroener in a joint Hindu family to 
one by a reversion >r to set aside an alie¬ 
nation by a widow in the preface of her 
daught rs and a daughter's son. None 
of the facts necesstry to bo alleged in 
such a plaint wore alleged, nor oould the 
point be deoided whether the suit should 
be allowed to proceed I would, there¬ 
fore, aocept the appeil and setting aside 
the judgment and deoree of the Distriot 
Judge rostore tbit of the trial Judge. 
The appellants, Mt. Viranwali and her 
vendee, will have their costs in this 
Court and in tho Court of the Distriot 
Judge Tnere is no force in the cross¬ 
objections whioh are dismissed. 

Fforde, J —I agree. 

g j Appea l accepted 

(5) [1916] 6J P.R. 1916=33-1.0. 763=«8 

P.W.R. 1916. „ „ „ 

(6) [1831] 6 Oil 761=3 I. A. 14=8 0. L. R. 

381 (P. 0.). 
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Tek Chand and Harrison, JJ. 

Sultan Singh and another —Plaintiffs 
—Appellants. 

v. 

Joti Sarup and another —Defendants 
—Respondents. 

Second Appeal No. 2409 of 1923, Deci* 
ded on 8 th February 1928, from decree 
of Dist. Judge, Ambala, D/* 2Jrd July 
1923. 

ZOivll P. C., 0.2, R. 2— Suit by simple 
mortgagee to recover interest from the mort * 
gagor personally Subsequent s«it to recover 
balance of mortgage amount « not barred — 
QivilP.C 0.34, R . 14. 

In the case of a simple mortgage providing 
for tho recovery of the principal and interest 
from the mortgiged property as well as from 
the other property and the person of the mort¬ 
gagor a prior suit for interest against the mort¬ 
gagor personally does not bar a subsequent 9uit 
for recovering the balance due on the mortgage 
from the mortgaged propertv under 0. 2, R. 2, 
tho cause of action in the two suits being 
different: A. I. R. 1922 P. (J. 412, Appl. ; 
A. I. R. 1922 P. C. 23, Dist. [P 270 C 1] 

Mohammad Tufail— tor Appellants. 

Jagan Nath Aggarwal—ior Respon¬ 
dents. 

Tek Chand, J —The plaintiffs, who 
are the mortgagees uader a registered 
deed, dated 12th August 1906, instituted 
a suit under 0. 34, R. 4, Civil P. C., for 
recovery of Rs. 1,599 14-3, being the 
balance of the priooipal and interest, 
alleged to be due on foot of the mortgage. 
Ooe of the pleas raised by the defendants 
wa9 that the suit was barred by 0. 2 
R. 2, Civil P. C., by reason of a previous 
suit having been instituted by the plain¬ 
tiffs in 1909 for interest only. This plea 
was overruled by the Sub-Jndge who 
passed a deoree in terms of 0 . 34 , R. 4 
Civil P. C On appeal the learned Dis¬ 
trict Judge took the oontrary vie w and 
the suit was dismissed. The mortgagees 
have preferred a second appeal and the 
only point requiring decision is whether 
O. 2, R. 2, bars the suit. 

The relevant facts are that on 12th 
August 1906 the predecessors-in-interest 
of the defend mts-respondents exeouted a 
simple mortgage without possession in 
favour of the plaintiffs for Rs. 4,500. 
•Ifae term of the mortgage was fixed as 


three years. The principal was to bear 
interst at As. 9-6 par cent, per men¬ 
sem. It was provided that if this inter¬ 
est was not paid for three months con¬ 
secutively the mortgagees 
9hall be competent to *iDolude interest in the 
principal amount and realise compound inter*' 
est through tho Court by instituting a suit or 
cancel all the conditions and recover the prin¬ 
cipal mortgage money with interest. 

The deed also contained a clause that in 
the event of the mortgagors failing to pay 
the principal or interest, the mortgagee 
wa9 empowered to realize it from the 
mortgaged properties as well as from the 
other properties .belonging to them or 
their person. 

The mortgagors failed to pay interest 
regularly aoi were in dafanlt for more 
then three months consecutively. Ac¬ 
cordingly, on 8th August 1908, before the 
stipulated peri id of three years had ex¬ 
pired, the mortgagees instituted a suit 
for reoovery of Rs. 682-7-3 on aooount of 
interest and compound interest due on 
that date. It is important to note that in 
that suit no relief against the mortgaged 
properties was claimed, the prayer being 
simply for recovery of the amount due 
from the defendants, and the Court passed 
a personal decree against them. This 
deoree was duly satisfied, and the mort¬ 
gagors, from time to time, made farther 
payments in discharge of their liability 
under mortgage. The balanoe due on the 
date of the institution of the present suit 
was Rs 1,599 14-3, whioh the mort¬ 
gagees sued to recover from the mort¬ 
gaged properties. 

In deoidiog whether the suit is barred 
under 0. 2, ft. 2, two points mast be 
borne in mind: (1) the nature of the 
mortgage: aud (2J the relief olaimed in 
the former suit. As already stated the 
mortgage in question is a simple mort¬ 
gage, whioh expressly gave the mortgagees, 
power to realize the principal and inter] 
est from the mortgaged properties as 
well a9 from the persons of the mort¬ 
gagors. In the former suit the plaintiffs 
did not claim any relief against the 
mortgaged properties but simply sued to 

recover tne amount due fro n the defen¬ 
dants personally and were given a per- 
sonal deoree and nothing more. 

Now it is well-known that a simple 
mortgage of this kind gives rise to two 
distinot obligations; the obligation to 
repay the amount as a loan and the 
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obligation to permit the mortgagee to 
realize his dues from the mortgaged pro¬ 
perty. These two obligations are inde¬ 
pendent of each other and the procedure 
for enforcing them is different, though 
under certain conditions one suit may 
he brought to enforce both. If two suits 
be brought, the one will be to recover 
the debt as a loan ond the other to pro¬ 
ceed against the property. The plaint 
in the former must be in Form 1 of 
Appendix A, Civil P. C , while that in 
the second »will be in Form 45. The 
limitation for claiming a personal decree 
against the mortgagor is six years 
(Art. 116) but that for proceeding against 
the property is twelve years (Art. 132). 
Similarly the former relief can be 
claimed even if the document is unre¬ 
gistered while registration is cumpulsory 
in the latter case if the principal is more 
than Rs. 100. As pointed out by Ghose 
in his Law of Mortgages (5th edn.) 
Vol. 1, p. 81: 

A simple mortgage consists of two parts: a 
covenant on the part of the-mortgagor to pay 
the debt, and an agreement empowering the 
mortgagee to realize his money out of the pro¬ 
perty pledged to him. The pledgee must, how¬ 
ever, ordinarily obtain a decree directing a sale 
in order to make his security available. In 
the .case of a simple mortgage, therefore, the 
mortgagee has, generally speaking, on tho de¬ 
fault of the debtor, a twofold cause of action: 
one arising out of the breach of the covenant 
to repay and the other arising out of the 
hypothecation; and he can sue the mortgagor 
on both the causes of action in one suit. 

The personal liability oreated by a simple 
mortgage being separable from the obligation 
in rcm created by the pledge, the mortgagee 
may sue the debtor personally although he 
may not be able to enforce his security as, 
for inatanco, in a case in which, owing to want 
of registration, no mortgage has been effectu¬ 
ally created.• 

A simple mortgage possesses this 
feature in common with another kind 
of mortgage, known as “ English mort¬ 
gage ” and defined in S. 58, T. P. 
Act. It is well-established that an 
“ English mortgage ” also gives rise to 
a double obligation on the part of the 
mortgagor and in it, a3 in a simple mort¬ 
gage, personal liability is presumed, even 
though the deed is silent on the point. 
As was observed by Lord Talbot in King 
v.Kingi l): 

Every mortgago implies a debt; every loan a 
debt, and though there were no covenants in 
tho bond, the personal estate of the last owner 
must remain liable to pay off the mortgage. 

But the position is wholly different in 

' *11)11785) 3 P. VTms. 358. 


a mortgage by conditional sale as well 
as m a pure usufructuary mortgage, in 
either of which tho creditor can only 
look to the property pledged to him for 
the satisfaction of the debt. The dis¬ 
tinguishing feature between the two 
classes of mortgages is that in the first, 
which comprises the simple and the 
English mortgages, there is tho implied 
obligation to repay the amount as a loan, 
while in the second—the usufructuary 
and the conditional sale—there is no such 
obligation unless the instrument con¬ 
tains a clause specifically creating it. 

It will thus be seen that the mortgage 
transaction in question gave rise to two 
independent obligations; the right of 
recovering the amount due as a loan and 
that of enforcing the relief against the 
property, and each of them furnished an 
independent cause of action. In the 
former suit the plaintiffs claimed a per¬ 
sonal decree for interest against the mort¬ 
gagors and so enforced the first obliga¬ 
tion only. In the present suit they seek 
relief against the property, and the cause 
of action, therefore, is wholly distinot. 
Consequently no question of the appli¬ 
cability of 0. 2, R. 2 arises. 

In support of his decision the learned 
District Judge has relied on Kishen 
Narain v. Pala Mai (2) but. in my 
opinion, that ruling lays down the exact 
opposite. It seems to me that the point 
is concluded in favour of the appellants 
by the following observations of Lord 
Buckmaster at p. 36 of the report: 

That 0. 2, R. 2, Civil P. C.,- is the relative 
section of the Code applicable to the dispute is 
not in contest. The whole question is, what 
does- it mean ? It does not appear to their 
Lordships that if the mortgage had provided, 
as mortgages always do in this country, for an 
independent obligation to pay the prinoipal and 
the interest, that in a suit brought to obtain a 
personal jtidgmcnt in respect oj the interest 
alone the rule would have prevented a subse¬ 
quent claim Jor payment of the -principal. In 
such a case tho cause of action would have been 
distinct. •••••. 

Again it is stated: 

If, therefore, the plaint originally brought 
came to be properly interpreted as olaiming 
only a personal relief in respeot of the unpaid 
interest, the appellant's case would be on surer 
ground, but although their Lordships are an¬ 
xious that claims for a just debt should not be 
defeated by the intricacies of legal procedure, 
yet they are unable to hold that the plaint that 
was originally issued by the appellant can pro¬ 
perly bear that interpretation. The olaim is for 
a deoree for the interest recoverable from the^ 

(2) A. I. R. 1922 P. C. 412=4 Lah. .82-50 
, A. 115 (P. C.). 
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mortgaged property ” and the other property 
and persons of the defendants. The words are 
aot dissimilar from the words of Cl. 5 of the 
mortgige*deed, which clearly points to the in¬ 
terest being payable (that is by sale) oat of the 
mortgaged property. 

As in that particular case the former 
claim was for a decree for the interest 
“recoverable from the mortgaged pro¬ 
perty ’’ their Lordships held that the 
second suit was barred by 0. 2, R. 2. In 
the present case, as pointed out above, 
the plaintiffs claimed and obtained in the 
former suit'a personal decree against the 
mortgagors and no relief was sought 
against the property. The case clearly 
oomes within the rule laid down by their 
Lordships of the Privy Council and; it 
must be held that the suit is not barred. 

Mr. Jagan Nath has relied on Moham • 
mad Hafiz v. Mirza Mohammad (3) but 
that case is distinguishable as there also 
the former suit had been instituted for 
reoovery of interest from the mortgaged 
property. 

For the foregoing reasons I would ac¬ 
cept the appeal, set aside the decree of 
the District Judge and restore that of 
the trial Court. The appellants will 
have their costs throughout. 

Harrison, J.— I agree. 

_ Appeal accepted. 

(3) - 


A. I. 
I. A. 


ft. 1922 P. C. 23=14 All. 121=49 
9 (P. C.). 
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Harrison, J. 

Lai Chand Plaintiff—Petitioner. 

v, 

Mt. Pisto Defendant—Respondent. 

Civil Revn. Petn. No. 128 of 1927, De¬ 
cided on 5th January 1928, from order of 
Sr. Sub-Judge, Karnal, D/- 4th Deo. 1926 
Civil P. 0 ., 0 . 53 , R. 1 “Means” explained.' 

• f j J 0 . 01 the word ““eouB" shows that it is 
ntended to oover and include all forms of rea- 

! i “, ble ass ® ts wh L ioh can be,con verted into oash 
andifts suoh oan be used for financing the litiea- 
tion : A. I. R. 1926 Lah. 642, Rif ■ A I R 
1927 Cal. 309 , nol Foil. ‘ 271 02 ]' 

Anant Ram Khosla for Jagan Hath 
Aggarwal —for Petitioner. 

Shamair Chand -for Respondent. 

Judgment. Lai Chand, a minor, 
aHeging himself to be the adopted son of 
one Min Mai, has applied for permission 

mLT • j n J. 01 ?“5 Paapwis the widow of 
the said Min Mai, for possession of cer¬ 
tain property and also for an injunction 
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The application ha3 been dismissed and a 
revision has been admitted. 

Mr. Shamair Chand takes the prelim¬ 
inary objection that no revision lies and 
relies more especially on Mahadeo Sahai 
v. Secy, of State (l); Shankar Ben v. 
Ram Deo { 2); Mir Ahsan Ali v. Mirza 
Muhammad Jafar (3), Haur Kaur v. 
Munni Lai (4) ; and the present autho¬ 
rity Amir Hassan Khan v. Sheo Baksh 
Singh (5). Counsel on tho other side has 
quoted Firm Bhajan Ram Gil Raj Mai 
v. Mt. Narain Devi (4. I. R. 1926 Lah. 
642;) Sm. Mabia Khatun v. Satkari (4. 
I. R. 1927. Cal. 309); and Achalsingh v. 
D. B. Seth Jiwandas (6). 

I take first the question raised by 
counsel for the petitioner as to the mean¬ 
ing of 0. 33, R. 1 ; Civil P. C.,'that is, 
whether the words “possessed of sufficient 
means" oover only the oase of a man with 
sufficient funds in current coin. For this 
proposition ho relied on Sm. Mabia 
Khatun v. Satkari (4. I. R. 1927 Cal. 
309). It is there laid down that a debt, 
which is due from a third person, how¬ 
ever good and realizable, oannot be said 
to be means." On the same prinoiple I 

take it that shares or fixed deposits in a 

bank would not*be "mean3. , ‘ It has also 
boQa hold that ornaments which a woman 
ordinarily wears are not “means.” With 
all respect to the Judges who gave that 
deoision I regret that I oannot agree, and 
it appears to me that the very use of -the 
word means" shows that it is intended 
to.oovor and include all forms of'realizable 
assets which oan be converted into oash 
and as such can be used for financing the 
litigation. It has been held in Firm 
Bhajan Ram Gil Raj Mai v. Mt. Narain 
Devi (4. LB. 1926 Lah. 642) that where 
a Court made the mistake of supposing 
that the property, which forms the sub- 

jec -matter of the suit and which is not 
at the time in the possession of the plain¬ 
tiffs, can be treated as means, the mistake 

13 3Uoh ob l vl , OU3 ^ror of law as to 
render -the whole order open to revision, 
it is not really necessary for me to ex¬ 
press an opinion as to whether suoh a 
mistake made by a Judge having jurisdic¬ 
tion is or is not open to revision, for 

* 3 ;° Qt tbe question in this oasn 

111 A* i. R, 1^2 Ail. 1^44 All 94H - 

3 ) tisisi'lcFI ' A ?’ 146=18AU -«»• 

lei 237 <*• 
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Counsel who presented the petition has 
stated that the Court-fee required was 
Rs 870 whereas on his own showing it 
was Rs. 412. The value of the decrees, 
which stand jointly in the name9 of the 
prospective plaintiff and the prospective 
defendant, i9 Rs 1,035. Counsel has 
urged that these are in no sense in posses¬ 
sion of or under the control of the plain¬ 
tiff. 

I do not understand, nor has counsel 
been able to enlighten me, a9 to the mean¬ 
ing of the expression ‘possession of the 
decree ” The decrees either stand in the 
name of the plaintiff or not, and it is ad¬ 
mitted that they do and that he is one of 
the decree-holders. It is urged that Mt. 
Pisto has copies of the decrees, but there 
is nothing to pr vent the plaintiff ob¬ 
taining similar copies and taking action 
upon them, when he has received them. 
It is stated vaguely in the grounds that 
it has not been proved what the present 
value of them decrees may be. It ap¬ 
pears to mo that it was the duty of the 
candidate for pauperism to prove that it 
has less than the face value and this he 
he has not attempts to do. The face 
value of half of these decrees is more than 
that of the 9tamp shown by him to be re¬ 
quired on the plaiat, I repeat once 
more, shown by the plaintiff himself. I 
hold that there has been no mistake in 
law and there is a finding of a Court 
having jurisdiction That finding is not 
wrong on the face of it, and, even if it 
were, I do not think I have any power to 
interfere. I dismiss the applicition with 
costs. 

N.K. Application dismissed. 


>s used by or accessible to, all the members of 
the family there is no presumption that the 
article is in the possession or control of any 
person other thin the house-master or the 
head of the family. But it is ope i to the pro- 
socution to prove that the possession was 
with some other member of the family and 
that member would then be liable to account 
for it : 15 All. 1*29, Foil. [P 279 C 2] 

(o) Criminal Trial—Suspicion is no substi¬ 
tute for proof. 

Suspicion, however plausible, can never be a 
substitute for proof. [p ^79 q gj 

(c) Penal Code , S . 27— Possession—English 
law and Indian law distinguished-—Indian law 
does not recognize dis inction between posses¬ 
sion and custody—Possession to be punishable 
must be possession with knowledge . 


The expression " possession ” in S. 27, ebows 
that the Indian law does not reoogni&o the 
distinction which the English law makes bet¬ 
ween 41 possession ” and 41 custody. ” In the 
English law a moveable thing is said to be in 
the possession of a person when he is so situ¬ 
ated with respect to it that he has the power 
to deal with it as owner to the exclusion of all 
other persons, and when the circumstanoes are 
such that he may be presumed to intend to do 
so in case of need. The word * custody*' 
means such a relation towards the thing as 
would constitute possession if the person hav¬ 
ing custody had it on his own aooount. Whe¬ 
ther the possession is that of the owner or of 
another person, ;>t is clear that the person, 
who is said to possess the thing, must have 
knowledgo of the existence of thut thing. In 
other words, possession to be puuishable under 
the criminal law must be possession with 
knowledge. [P 279 C 2 ; P *74 C 1} 


(J) Explosive Substances Act (6 of 1903), 8. 4 
—A person not knowing existence of explosives 
cannot be said to possess it maliciously . 


Not only does the term •* possession M imply 
knowledge, but the expression *' maliciously , 99 
as used in S. 4, connotes intention. But 
neither knowledge, nor intention as to the use 
to bo m ide of, in object, can bo imputed to a 
person who is not conscious of its existence. 

[P 274 0 1) 
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Brij Lai —for Appellants. 
B. C. Soni —for the Crown. 


Shadi Lal, C. J., and Agha Haidar, J. 

Dula Singh and another —Convicts— 
Appellants. 

v. 

Emperor —Opposite Party. 

Appeal No. 397 of 1927, Decided on 
15th February 1928, from order of Dist 
Magistrate, Lahore, D/- 25th March 1927. 

(a) Penal Code, S. 27— Article found in a 
lioute not in exclusive possession of any one 
member —Possession of the article is presumed 
to be with the head of the family — Explosive 
Substances Act (6 of I9QS), S. 4. 

Where the portion of a house in which an 
article is found is not in the exclusive posses¬ 
sion of any one membor of tho joint family, but 


Shadi Lal, C. J. —On 9th January 
1927, two bombs were found in the ceil¬ 
ing of a thatched shed situate in the 
court-yard of a residential bouse. The 
home belonged to a joint family com¬ 
posed of Dula Singh, his nephew Sohan 
Singh, another nephew Chanan Singh, 
aged about twenty years and several 
other persons, male as well as females. 
Two members of the family, namely, 
Dula Singh and Sohan Singh, have been 
convicted under S. 4, Explosive Sub¬ 
stances Act 6, 1908, and have been 
sentenced to suffer rigorous imprison¬ 
ment for seven years and five years res¬ 
pectively. 
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It ig common ground that Dulla Singh 
was not in the house at the time of the 
recovery of the bombs and had been ab¬ 
sent from the village for two days. His 
conviction rests on the/solo ground that, 
as he was the head of the family to 
which the 9hed in question belonged, he 
must be deemed to be in possession of 
the bombs concealed in it. His nephew 
Soban Singh has been found guilty, be¬ 
cause he was the senior male member of 
the family present at the time of the re¬ 
covery of the bombs and should, there¬ 
fore, be held to be in actual possession of 
them. 

These are the undisputed facts of the 
case, and the question arises whether 
they can sustain the conviction of the 
prisoners. S. 4, Explosive Substances 
Act punishes a person : 

who unlawfully .and maliciously * * ‘has 
in 4 his possession or under his control any ex¬ 
plosive substance with intent by means thereof 
to endanger life, or to cause serious injury to 
property in British India * * * *. \ 

The expression “ unlawfully ” signi¬ 
fies “ not for a lawful object, " and the 
term maliciously ” means and implies 
an intention to do an act, which iB 
wrongful, to the detriment of another 
person per Bowen, L. J. in Mogul 
Steamship Co. Ltd. v. McGregor (l). 

The vital point requiring determina¬ 
tion is whether the prisoners can be 
held to be in possession of the bombs 
found in a shed belonging to the joint 

family. The law on the liability of the 

members of a joint family for an article 
found in the house of the family i 8 in an 
unsatisfactory state, and it is not easy 
* 0 reconcile the judicial cases on the sub¬ 
ject. Some propositions, founded as they 
are upon sense, do nob, however, admit of 
any douht. It may be stated at the out¬ 
set that the law does not require that the 
incriminating article must be in the 
manuai possession of the accused. A 
thing is m the possession of a person, if 

it aQder his 

mVr/fa fc Al ? me tlme oIoar that the 

tha - b an arfcicle ia fcmnd in a 

house belonging to the joint family ‘does 

?amiFvr 8 li rOr i d0r - eV0ry motQ her of" the 
family liable for its possession. If it i a 

oond in a portion of the house, of whioh 

one member has the exolusive use, the 

*** “ight be rebutted, 
s fiahlt f me ? be m aIone aQd non6 0 lae 

1928 L/35 & 36 


when the portion of the house, where 
the article is found, is not in the exclu¬ 
sive possession of any particular mamber, 
but is used by, or accessible to, all the 
members of the family. In such a case 
the rule, as enunciated in Queen-Empress 
v. Sangam Lai (2), and followed in 
several other judgments, is to the effect 
that there is no presumption that the 
article is in the possession or control of 
any person other than the house-master 
or the head of the family. But it is 
open to the prosecution to prove that the 
possession was with some other member 
of the family, and that member would 
then be liable to account for it. 

Now, there is not a scintilla of evi¬ 
dence on the record that Sohan Singb 
was in possession of the bombs or was 
aware of their existence in the shed. 
The mere circumstance that he hap-i 
pened to be the senior member of the' 
family at the time of the recovery doe 9 j 
not justify the inference that he must! 
be regarded to bo in possession of everyi 
article hidden in the residential house 
or in a shed attached thereto. There is 
nothing but suspicion to connect him 
with the commission of the crime and 
it is obvious that suspicion, however 
plausible, can never be a substitute for 
proof. 




the fact that ho wag the head of the 
joint family which owned the shed in 

question, and as such he is prima facie 
presumed to be in possession of the arti¬ 
cles found in the family building. But 
it is only a presumption which can be 
rebutted by direct or circumstantial evi¬ 
dence. As stated above, Dulla Singh 
was not in the house at the time of the 
recovery of the bombs and had been ab¬ 
sent from it for two days. I s there 

improbabl ® ln tb0 suggestion that 
the bombs were brought into the place 

knew tha? f b C6 ’ aDd that ho 

ceiling hSy WOre concealed the 

nof (-l he ° 3ive Subsfca a°es Act 
nor any other Indian statute defines the 

expression possession, ” but S 27 

I. P. C., shows that the Indian law doa 

Eni° g T Ze th8 distinctioa whioh th« 
English law makes between “posses 

sion and custody. " I n the Englisl 

law. a moveable thing is said to b i! 

theposwssionof a person when b» J 

(2) [1893J 15 All. 129. --“ 8 


274 Lahore Md. Shafi v. Delhi House of Multan (Jai Lai, J.) 


1928 


situated with respect to it that he has 
ithe power to deal with it as owner to the 
exclusion of all other persons, and when 
the circumstauces are such that he may 
be presumed to intend to do so in case 
of need. The word “custody ’’means 
such a relation towards the thing as 
would constitute possession if the per¬ 
son having custody had it on his own 
account. Stephen’s Digest of the Crimi¬ 
nal Law, edn. 7, p. 298. Whether the 
possession is that of the owner or of an¬ 
other person, it is clear that the person, 
who is said to possess the thing, must 
have knowledge of the existence of that 
thing. In other words, possession to be 
punishable under the criminal law must 
be possession with knowledge. 

Not only does the term " possession ” 
imply knowledge, but the expression 
“ maliciously, ” as used in S. 4, 'connotes 
intention. But neither knowledge, nor 
intention as to the use to be made of an 
object, can be imputed to a person who 
is not conscious of its existence. 

For the aforesaid reasons I hold that 
there is absolutely no evidence on the 
record to prove possession or control, 
such as would warrant the conviction of 
the prisoners under S. 4, Explosive Sub¬ 
stances Act, or even under S. 5, which 
punishes a person who knowingly has in 
his possession or under his control any 
explosive substance under the circum¬ 
stances specified therein. I accordingly 
allow the appeal and setting aside the 
conviction and the sentence direct that 
the appellants be released forthwith. 

Agha Haidar, J.—I agree. 

K.k. Appeal allowed. 
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Jai Lal, J. 

Muhammad Shafi Muhammad Ayub— 
Plaintiff—Petitioner. 

V. 

Delhi House of Multan— Defendant- 
Respondent. 

Civil Revn. No.-598 of 1927, Decided 
on 22nd February 1928, from decree of 
Judge, Small Cause Court, Delhi, D/- 1st 

Jt (i i ) CitfJp. C., 0. 7. R. 11 Court-fee stamps 
not available in treasury on the day oj pre■ 
8entalion of plaint and hence Court-fee pati 
late—Plaint must be deemed to have been pre¬ 
sented on the proper date. 

Tho period of limitation provided for certain 
suits was reduced by an Act of the legislature. 


In order to give relief to those persons whose 
suits would have become barred under the am¬ 
ended law the 8th December 192G was fired 
to be the date by which all such suits, which 
would otherwise have been barred by limitation 
could be instituted in the province of Delhi. On 
that date apparently a large number of suits 
were filed ia the civil Courts with the result that 
the supply of Court-fee stamps was exhausted. 
I laintiff’s suit was instituted on the 8th 
December but without the necessary Court-fee 
stamps being affixed on the plaint. The Court 
directed that the stamp be paid the next day. 
On that day the plaintiff absented himself and 
the 15th December was fired as the date on 
which the stamp could be paid. On that date 
also the plaintiff did not appear and conse¬ 
quently the suit was dismissed by default. On 
the 17th December an application was mide by 
the plaintiff for the restoration of the suit. It 
was alleged that he could not pay the Court- 
fee on the 8th because no Court-fee stamp 
was available on that day and also that since 
then he had been ill and therefore unable to 
attend the Court in order to pay the requisite 
Court-feo stamp. The Court below thereupon 
permitted him to pay the Court-fee stamp and 
admitted the plaint subject to any objection 
that the defendant might have on the score of 
limitation. 


Held : that there was sufficient cause for 
the plaintiff not paying the Court-fee ‘on the 
plaint on the 8th December and that the Court 
was fully justified under the circumstances in 
allowing the plaintiff to pay such fee before the 
time fixed by it; the same having been so paid 
the plaint must be deemed to have been pre¬ 
sented on the 8th December. [P 275 C 1] 

(6) Provincial Small Cause Courts Act, S . 25 
—Powers of High Court under S. 25 are wider 
than those under S. 115 —Civil P . C., S. 115. 

The powers of revision vested in the High 
Court under S. 25 of Provincial Small Cause 
Courts Act are wider than those under Civil 
P. C., S. 115. [P 275 01] 

(c) Provincial Small Cause Courts Act, 8. 25 
—Civil P. C., 0. 7, R. 11—Limitation Act, S. 8. 

Revision lies from an order wrongly dismiss¬ 
ing a suit as time barred. [P 275 C 2] 

Shamair Chand— for Petitioner. 

Nand Lal —for Respondent. 


Judgment. —The period of limitation 
provided for certain 9uits was reduced 
by an Act of Legislature so far as the 
Punjab is concerned and in order to give 
relief to those persons whose suits would 
have become barred under the amended 
law the 8th December 1926 was fixed to 
be the date by which all such suits, 
which would otherwise have been barred 
by limitation, could be instituted in the 
provinoe of Delhi. On that date appar¬ 
ently a large number of suits were filed 
in the civil Courts with the result that 
the supply of Court-fee stamps was 

exhausted. . , . , 

The suit out of which these proceed- 
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ings have arissn wa3 instituted by the some of them are no doubt under S. 25, 
plaintiff petitioner on the 8th December Small Cause Courts Act, and it has been 
but without the necessary Court-fee held therein that if a suit, which is 
stamps being affixed on the plaint. The barred by time has been decreed by the 
Court directed that the stamp be paid trial Court the High Court need not 
the next day, i. e., the 9th December. On interfere in revision with the decree of 
that day the plaintiff absented himself the trial Court because in such a case 
and the 15th December was fixed as the substantial justice has been done between 
date on whioh the stamp could be paid, the parties and the Court is not bound 
On that date also the plaintiff did not to interfere in revision in every case in 
appear and consequently the suit was which the judgment of the trial Court 

dismissed by default. On the 17th may be opposed to some provisions of law 

December an application was made by But in the case before me it is not that 
the plaintiff for the restoration of the substantial justice has been done between 
suit. It was alleged that he could not the parties. On the other band the 
pay the Court-fee on the 8th beoause no plaintiff’s suit has been dismissed and 
Court-fee stamp was available on that if I hold that it has been wrongly dis¬ 
may and also that since then he had been missed then it would be in the interests 
ill and therefore unable to attend the of justice that the petition be accent 
Court in order to pay the requisite The cases cited by the learned counsel' 
Court-fee stamp The Court below there- therefore, have no application to the 
upon permitted him to pay the Court-fee facts of the present case and I must 
stamp and admitted the plaint subject therefore, overrule the preliminary oh- 
to any objection that the defendant might jection. ^ 

have on the score of limitation. On the merits I hold that it- u* ■ 

The suit was registered on the 18th on been established that' the failure of I?« 
payment of the requisite Court-fee stamp plaintiff to affix the requisite V 
w.ttm the time fixed by the Court aud stamp ou the pi n? ou ?he 8th Dee 80 

summons seut to the deteudaut who her !927 was Sot due to auv fault IT' 
appeared and. raised an objection that part, but was due to the supply atitl h ‘ 3 
the suit was barred by time. This ob- haying become exhausted lV„ ■/ \“ ps 

lection found favour with the Judge, the Court boTow shou d 'hie r lhat 
Small Cause Court, who on the 1st Julv its disoraf-inn h °q , fl avo ^. 0 ^ eroi 9 0 d 

1927 dismissed the suit as barred by time But nnnnqni r Civil P-C. 

An affidavit has been filed with the in this case n°t tb ®i r0 . spoad0at 3a ys that 
petition in this Court iu which it is o nav thTrZ’^ V he ?, WaS a failura 
asserted by the plaintiff that on the 8th Ls^ there wii * 0 ?° nrb ' lee sfcam P. but 

December he could not get the requisite the pUinSff but ab u 30n ° 9 of 

Court-fee stamp from the treasury k ' S o absence has been 

There is no counter-affidavit filed on ?• by * he C°art below and the 

behalf of the respondent. I, therefore f ° - th ® pIaiatiff h as been 

must hold that the allegation of the SJTSj? 4 as true masmuoh as the Court 
plaintiff that he was unable to procure No noH I? 1 *® tb f ® d,smia3al in default, 
jthe requisite Court-fee on the8th Decern- ease was t0 fcb ® r03tor ation of the 

jber owing to the supply of the Court-fee Snlnf 9a * y be sent to the 
stamps having been exhausted is true. because the^uirhad^K \ biS ° 0Un9el 
P/^minary objection is taken on the absenoo ^ f b60n d,9mi333 d in 
behalf of the respondent that no petition I fch flrfl fn * 

for revision lies. Certain authorities cionY^ J®’ b t ? d tbafc fchere was suffi- 
wera cited in support of this contention paidYhJ f h ® plainfciff nofc having 
and reliance was also placed on the p ro “ 8th DelS ®^ °? L the plaiat <» ‘be 
y,9, ° a3of S. 115, Civil P. C. It is to he ft Hv inTfi b / thafc fche Court was 
notedthat this is not a petition under alloVi^fch? ni^ 0 ^ w ® ° iroamsl!anoe3 in 
B* 115, Civil P. Cbut under S Q mn ii * . the plaintiff to pay such 

8 ”“ lby “ZiZ 
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is accepted, the decree of the trial Court 
dismissing the suit as barred by time set 
aside and the case remanded to it with 
directions to dispose of it on th^ merits. 
Costs of those proceedings will abide the 
result. 

N.K. Appeal accepted. 
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Agha Haidar, J. 

Mashar Khan and another —Accused— 
Petitioners. 

v. 

Emperor —Opposite Party. 

Criminal Misc. Petn. No. 211 of 1927, 
Decided on 30th November 1927. 

(а) Legal Practitioner — Members o] the 
English Par should not file an affidavit in a 
case in which they appear. 

According to tho well-recognized practice 
which prevails wherever members of the 
English Bar practise, the counsel should never 
file an affidavit in a case in which he is appear¬ 
ing professionally. [P 276 C 1 2] 

(б) Criminal P. C., S. 520— Transfer cannot 
be granted on fanciful and sentimental 
grounds. 

Application for transfer cannot be granted 
lightly on fanciful and sentimental grounds. 

[P 277 C 1] 

Shah Nawaz—lor Petitioners. 

Ram Lai —for the Crown. 

Order. —This is an application for 
transfer. It came before mo on 14th 
October 1927, and I issued notice on it. 
I further directed that copies of the ap¬ 
plication and tho affidavit should be sent 
to the District Magistrate, Kangra at 
Dharmsala, Mr. Labhu Rim, and also to 
Mr. Kanwar Bhan and Mr. Disney, 
Magistrates, in the same district. These 
officers were direotod to submit such ex¬ 
planation as they might think necessary. 
These explanations came up before me 
on 11th November 1927. On this date 
a very unusual document was filed be¬ 
fore me by Cbaudhuri Shuja-ud-Din, 
Bar-at-law, Dharmsala, counsel for the 
applicants. This is an affidavit in con¬ 
nexion with the application for transfer 
and the declarant, Chaudhri-Shuja-ud- 
Din, has been appearing apparently as 
counsel for tho applicants. According 
to tho well-recognized practice which 
prevails wherever members of the 
English Bar practise, the counsel should 


(Agha Haidar, J.) j 92 g 

never file an affidavit in a case in which 
he is appearing professionally. The 
reason is obvious. To begin with, it 
hampers his freedom of action as ’ an 
advocate. Besides, he gives up his 
dignified position of detachment as an 
advocate and lowers himself to the level 
of either a pairokar or a witness who has 
to support the case of a particular party 
by giving evidence on his behalf. Chau- 
dhri Shuja-ud-Din has not exercised, 
proper judgment as a counsel and he 
has been, in any case, ill-advised in 
adopting the course that he did. As to 
the affidavit itself: it has got no eviden¬ 
tiary value as such because it is not such 
an affidavit at all which a Court of 
justice can take into consideration. 
However, the so-called affidavit of Chau* 
dhri Shuja-ud-Din was placed on the file 
by me on 11th November 1927. Mr. 
B. H. Bevan Petman asked for further 
adjournment with the view of filing an 
additional affidavit or statement. 

The case came up before me on 25th 
November 1927, and it was argued by 
Mr. Shah Nawaz for the best part of the 
day. In fact his arguments alone took 
about three hours. The Crown was re¬ 
presented by the Assistant Legal Remem¬ 
brancer, Mr. Ram Lai, and naturally he 
took some time in replying to Mr. Shah 
Nawaz's arguments. Mr. Rim Lai 
placed on the record a document which 
purports to be a letter addressed by Mr. 
Labhu Ram, District Magistrate, Kangra, 
to the Government Advocate. I under¬ 
stand that a copy of that letter had also 
been given to Mr. Shah Nawaz, counsel 
for the applicants. In any case no objec¬ 
tion was taken to this document being 
placed on the record of the present case, 
and Mr. Shah Nawaz dirooted part of his 
arguments to this document. I regret 
to say that this document plainly and 
categorically contradicts the main allega¬ 
tions of Chaudbri Sbuja-ud-Din's so- 
called affidavit. It is a very serious 
matter if eithor Chaudhri Shuja-ud-Din’s 
statement is incorrect or the District 
Magistrate’s explanation is erroneous. 
However, I am satisfied on the explana¬ 
tion submitted by the District Magis¬ 
trate and Mr. Kanwar Bhan and Mr. 
Disney that tho present application is 
without force. 1 do not think that the 
District Magistrate has conducted him¬ 
self at any stage in such a way as to 
create an impression upon the mind of 
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Nawab v. Emperor (Broadway, J.) 


aa accused person that the Magistrate 
was prejudiced against him and that he 
would not have a fair and impartial trial 
in his Court. It is true that there has 
been some bungling during the course of 
the trial of this case and proceedings 
have been inordinately protracted, but 
for this result, I find from an order of 
Mr. Labhu Ram, dated 15th September 
1927, that the applicants are mainly 
responsible. 

At the request of Mr. Shah Nawaz at 
the last hearing I ordered Mr. Abdul 
Rab, Additional District Magistrate, 
Kangra, to give his explanation also in 
case he thought fit to do so. He has 
done so. It appears from that explanation 
that there is some feoling among a certain 
section of the people in the district 
which on one occasion, at any rate, took 
the form of a demonstration which ended 
in a riot. But for this side issue the 
District Magistrate, who is trying the 
case, cannot be held responsible. Fur* 
thermore, I do not think that the feeling 
is of such volume and intensity as to 
create an atmosphere in the whole dis¬ 
trict so inimical to the applicants that 
trial of the case against them would in 
any way be affected. 

Applications for transfer cannot be 
granted lightly on fanciful and senti¬ 
mental grounds, and I may also mention 
that it is not my practice, as a rule to 
grant such applications when they are 
supported by false affidavits. I find, I 
am Sorry to say, that the affidavits filed 
on behalf of the applicants are such that 
I cannot take any action upon them. I 
am sure the District Magistrate would 
try this case with all expedition and 
would show all fairness and impartiality 
to the accused persons which is expected 
of him. 

With these observations I reject this 
application for transfer. 

N K * Application rejected. 
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Broadway and Zafar Ali, JJ. 

Nawab and another —Convicts—A dd 61 
lants. 


V. 

■Emperor—Opposite Party. 
fPP 0a ‘ No- ^17 of 1927, Decided 
I8th February 1928, from order of £ 
•Judge, Attook, D/- 12th December l! 


Penal Code, S. 147 —K assaulted by B—Men 
running to rescue B and a fracas ensuing B 
killed—Conviction under S. 147 is not sus¬ 
tainable—Reasons explained. 

Where TT being attacked by M & N, friends 
and partizins of K arrived on the scene and 
attacked K's assailants oausing them various in 
juries. Held tbeir oonvietion under S. 147 was 
not sustainable, the common object of the 
crowd being to rescue K, the person originaly 
assaulted, and not to assault M k N, his 
assailants. Further, the users of excessive force 
alone were liable to be punished for the assaults 
committed by them and not the other mem¬ 
bers of the assembly ; A.I.R. 1922 Pat. 498, 
Foil. [P 278 C 1.2] 

M. Saleem —for Appellants. 

Carden Noad —for the Crown. 

Broadway, J— Nawab, son of Fattu, 
and Misri, son of Budha, have been con¬ 
victed of having been members of an un¬ 
lawful assembly with the object of 
revenging an attack upon one Khuda 
Bakhsh and that the members of this 
unlawful assembly in the prosecution of 
that object caused grievous hurt to Lakha 
and simple hurt to Misri, son of Taura, 
Nur Khan, son of Atar, and Baru. Each 
of them has been sentenced to two years’ 
rigorous imprisonment under S. 325/147, 
I. P. C., for the grievous hurt ' caused to 
Lakha, and to one year’s rigorous impri¬ 
sonment under S. 323/147, I. P. C., for 
the hurt caused to Misri, son of Taura, 
Nur Khan and Baru, the four sentences to 
run concurrently. They have appealed 
and on their behalf we have beard Mr. 
Saleem. 


JLllO LIUU1U, 


—w —- -“w »vuiiuou uuosiuu: 

Judge is that one Khuda Bakhsh has 
been attacked by Misri, son of Taura, Nui 
Khan and others who had succeeded in 
disposing of him entirely, inflating such 
injuries as resulted in his death a few 
hours later, that subsequent to the attaol 
on Khuda Bakhsh and immediatelj 
following it Khuda Bakhsh’s friends and 
partizans, including the two appellants 
arrived on the spot and attacked Khuda 
Bakhsh s assailants, oausing them vari¬ 
ous injuries as already indicated. The 
report in this oase was made by Shei 
Khan at 12 noon at th:na Lawa, whiot 
is a few furlongs from the soene. The 
learned Sessions Judge has not accepted 
the story of the proseoution in its en¬ 
tirety because he has considered tha 
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they were obviously partial and their 
story was incredible. He says : 

It is impossible to accept any portion of their 
statements unless corroborated by outside facts 
or self-evident probabilities : 

and because the two appellants received 
injuries, he has convicted them. Now 
the story told by Sher Khan is that he, 
together with Misri, son of Taura, and 
Nur Khan, had gone out on the morning 
of the 9th June 1927 to sow bajra in 
their fields after the rain that had fallen 
on the preceding night, that they had 
there discovered that the banna between 
their field and the field of Mt. Sahib 
Khatun, which was being managed and 
looked after by Khuda Bakhsh and which 
is 18 inches lower in level than their own, 
had-heed breached, that they proceeded 
to repair this breach when they were 
interrupted by Khuda Bakhsh and Latif. 
When Khuda Bakhsh and Latif attacked 
Misri, son of Taura, and Nur Khan, Sher 
Khan cleared off. He, however, heard 
Khuda Bakhsh called out and in response 
to his calls saw a large number of persons 
including the two appellants, come run¬ 
ning to the scene whereupon a general 
melee ensued in the course of which 
somehow or other Khuda Bakhsh was 
beaten and Misri, son of Taura, Nur Khan 
and Lakha received'injuries. That is the 
case for the prosecution and it was urged 
by Mr. Saleera that it was wrong on the 
part of the learned Sessions Judge to 
resort to conjecture and to assume that 
the common object of those persons, in¬ 
cluding the two appellants, who came up 
on Khuda Bakhsh's cries was to take 
revenge for the injuries which had been 
inflicted on Khuda Bakhsh. He referred 
to Ambika Singh v. King-Emperor (1) and 
urged that the facts of the present case 
were, as near as may be, on all fours with 
the facts of the case cited by him. 

In Ambika Singh v. King-Emperor (1) it 
was held that where on K being assaulted 
by B a number of persons rushed to the 
scene and a fracas occurred in which Bwas 
killed, the conviction under S. 147 was 
not sustainable, the common object 
of the crowd being to rescue K, the person 
originally assaulted, and not to assault 
B, his assailant. Further, that in so far 
as excessive force had been used by some 
members of the assembly, the users of 
such force alone were liable to be punished 
for the assaul ts co mmitted hv them, and 
(1) A. I. R. 1922 Patna. 49B=1 Pat. 212. 
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not the other members of the assembly ; 
and finally, that in the absence of proof 
as to who actually dealt the fatal blow 
to B, the original assailant, no member 
of the assembly was punishable in respect 
of that blow. 

It seems to me that in the present 
case the story as told by Sher Khan shows 
that when Khuda Bakhsh was attacked 
by Misri, son of Taura, and Nur Khan, he 
called out for assistance and those who 
came to his assistance must be held to 
have come with the object of rescuing 
him and the assembly was at that stage, 
therefore, not an unlawful one. S. 147, 
I. P. C., is therefore, not applicable in the 
present case and the individual members 
of that assembly can only be convicted of 
any act they committed in excess of their 
right to rescue Khuda Bakhsh. It seems 
to me that the learned Sessions Judge has 
fallen into the error be has owing to the 
fact that although he kept this trial com¬ 
pletely separate from the trial relating to 
the murder of Khuda Bakhsh, be failed 
to realize that the material on this record 
was very considerably different from the 
material in the other case. In these 
circumstances, following Ambika Singh v. 
King-Emperor (l) I accept this appeal 
and acquit the appellants who must be 
released forthwith. 

Zafar Ali, J. —I agree. 

N K. Appeal accepted. 


A. I. R. 1928 Lahore 278 

Broadway, J. 

H. Bharucha —Accused—Petitioner. 

v. ' 

Municipal Committee, Lahore Com* 
plainant—Respondent. 

Criminal Revn. No. 1777 of 1927, 
Decided on 16th December 1927, reported 
by Addl. Sess. Judge, Lahore, D/- 31st 
October 1927. 

Punjab Municipal Acl (3 of 1911), S. 153 
Premises used as brothel—Order to the owner 
thereof to vacate the same Is bad—Proper order 
is to ask the owner to cease to use it as brothel . 

An order passed under S. 153, Punjab Muni¬ 
cipal Act, on an owner of a hotel which was 
being used as brothel to vacate the premises i» 
b 3 d ; the proper order in such a case is to asK 
the owner to discontinue the using of the hotel 
as a brothel. L p 279 0 2J 

Report— Mr. H. Bharucha, a Parses 
gentleman, is carrying on an hotel known 
as Albion Hotel on the Nicholson Road, 


Bharucha v. Muncl. Committee, Lahore 
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Lahore. The Municipal Committee of 
Lahore complained against him under 
S. 153, Punjab Municipal Act, 1911, 
that the said hotel was being used as a 
brothel and was visited by disorderly 
persons. The case was tried by Mr. 
Phailbus, Magistrate, 1st Class, who 
considered the evidence produced in the 
case by both the parties and came to a 
finding that the hotel was in fact used as 
a brothel, that there was a boarding house 
in the upper fiat of the building and a 
temple and a mosque in its vicinity 
and that the neighbours had been 
disturbed at night by the disorderly be* 
haviour of drunken people in the hotel. 
On this finding, the learned Magistrate 
ordered “ that Mr. Bharucha should 
vacate the premises within five days.” 

This is a petition for revision against 
the said order. Only three points have 
been argued before me. The first is that 
there is no sufficient proof that the hotel 
is used as a brothel. This is, however, a 
finding of fact which has been recorded 
by the Magistrate after considering the 
evidence and is not open to question on 
revision. Then it is complained that 
there was no notice under S. 153, Pun¬ 
jab Municipal Act, declaring the area to 
bo a prohibited area. This argument 
hardly needs any notice, as there was no 
prosecution under S. 152. The proceed¬ 
ings have been under S. 153 and the same 
could be taken within the whole of the 
municipal area, provided the conditions 
laid down in the said section were ful- 

r , ® d » S ich , do0 3 appear to be the case 
here. The last condition is that the 
Magistrate could not order the petitioner 
to vacate the premises. This is conceded 
by the learned counsel on behalf of the 
Municipal Committee. He agrees that 
under this section the order should only 

win! - b8 fi D t | iafc Mr ' Bbarucha should, 

tT« hl AV faVe « yS ’ disooQ kinue the use of 
the. Albion Hotel as a brothel and so 

range that there should be no undue 

noieo and disorderly behaviour therein. 

th iVT r n d * \ rQ ’ * herefore « submitted to 

haU^ m 0Q w Wlth a recomm endation 

premiflfla f M ?f 9trat0 Meeting the hotel 
Premises to be vacated, be set aside, 

X*“ ° rder substituted instead to 
effeot that the Albion Hotel should c« 
a brothel and should no longer 
“ 1° il90rderl y Persons and th 

infivo day, 6 ' Bh ° oM be 0 * rri6d wi ‘ 


Order. —Accepting the recommenda¬ 
tion of the referring Court I set aside 
that portion of the Magistrate's order as 
directs vacation of the premises and in 
lieu thereof direct that the petitioner 
discontinue using the Albion Hotel as a 
brothel and so arrange the carrying on of 
his business as to avoid undue noise to 
the detriment of his neighbours. This 
he must do within five days. 

S.J. Order set aside. 
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Tek Chand, J. 

Amir Chand and others — Plaintiffs— 
Petitioners. 


v. 

Kahan Das and others —Defendants— 
Respondents. 

Civil Revn. No. 130 of 1927, Decided 
on 16th November -1927, against decree 
of Senior Sub-Judge, Multan, D/- 15th 
November 1926. 

Civil p. c., 0. 41, R. 33 — Suit decreed 
against K and J, both taking separate defences 

K not appealing—J appealing on his behalf 
only—Suit against K cannot be dismissed in 
J‘s appeal. 

J and K as partners were sued for a certain 
money. J pleaded that no money was borrowed 
for the partnership. K admitted liability but 
pleaded payment of his share of the debt. 
Defence of both was disbelieved and suit was 
deoreed against both. Against this decree J 
alone appealed to the Senior Sub-Judge. K 
did not appeal. The first appellate Court ac¬ 
cepted the appeal of J, but iustead of dismissing 
the suit against him alone he dismissed it 
against K also. 

Held : that the first appellate Court was not 
justified in dismissing the suit as against K. 

[P 280 C 2] 

Dam Lai Anand for Dam Chand Man' 
chand —for Petitioners. 

Ghulam Dasul and Din Dayal — for 
Respondents. 

Judgment. — The plaintiff Amir 
Chand instituted a suit against three 
persons, Kahan Das, Jinda Ram and Hari 
Chand for recovery of a certain sum of 
money whioh was alleged to be due to 
jam on foot of an entry in the bahi made 
by Hari Chand as the Karinda of a firm 
working under the name and style of 
Kahan Da 3 -Jinda Ram. It was alleged 
that this firm consisted of two partners 
Kahan Das and Jinda Ram and that Hari 
Chand as their agent had made the entry 
in question. J 


mnn Ik V xl F Jinaa Ka 

was that the partnership had ended lo 
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before the entry in question was made, 
that the firm had no previous dealings 
with the plaintiff and that Hari Chand 
had no authority to raise the debt. Nor 
was any portion of the money so raised 
used for any purpose in which he was 
concerned. 

Ivahan Das admitted that he was a 
partner in the firm and that Hari Chand 
had authority on behalf of the firm to 
make the entry. He also admitted that 
he was a member of the firm and was liable 
for the debt, but pleaded that he had paid 
off his share of the debt and that he was 
no longer liable to pay anything more to 
the plaintiff. 

Hari Chand's defence was that he was 
a mere servant of the other two defen¬ 
dants and was not personally liable. 

The Sub-Judge discharged Hari Chand 
holding that he was a servant and not a 
partner in the firm. He also held that 
the defence put forward by Kahan Das 
and Jinda Ram respectively had not been 
established. He accordingly passed a 
decree against both Kahan Das and 
Jinda Ram. 

Against this decree Jinda Ram alone 
appealed to the learned Senior Sub-Judge 
raising the same pleas as he had urged in 
the trial Court. Kahan Das did not ap¬ 
peal and does not appear to have been 
present at the hearing. The learned 
Senior Sub-Judge accepted the conten¬ 
tions put forward on behalf of Jinda Ram 
and accepted the appeal, but instead of 
dismissing the suit against ■ him alone, he 
dismissed it against Kahan Das also. 

The plaintiff has come up to this Court 
on the revision side and on his behalf it 
is urged that the defences set up by Kahan 
Das and Jindi Rim ware ‘Separate, that 
the findings of the trial ‘Court against 
Kahan Das had not been reversed by the 
learned Senior Sub-Judge; that 0. 41, R. 
4 is inapplicable; and the Senior Sub- 
Judge ought not to have dismissed the 
suit against Kahan Das. 

The findings of the lower appellate 
Court in favour of Jinda Ram are also 
attacked, but after hearing the petition¬ 
er’s counsel I do not find any sufficient 
ground to interfere with this part of the 
case in revision. There is no material 
irregularity committed by the appellate 
Court in deciding the point on which the 
suit was dismissed against Jinda Ram. I, 
therefore, dismiss the revision as against 
him. 
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°n behaR of Kahan Das I have heard 
Mr. Ghulam Rasul. But after giving due 
weight to his contentions I am of opinion 
tuat the petition must succeed so far as 
he is concerned. As pointed out already 
his defence was wholly different from 
that of Jinda Ram. He had clearly ad¬ 
mitted his membership of the firm at the 
time when the entry was executed as also 
the authority of Hari Chand to raise the 
money on his behalf. He had preferred 
no appeal himself nor did Jinda Ram pur¬ 
port to appeal on his behalf. The grounds 
on which the appeal of Jinda Ram was 
accepted were wholly different from the 
defence set up by Kahan Das. The 
learned Senior Sub-Judge was not, there¬ 
fore, 'justified in dismissing the suit as 
against Kahan Das. 

Accordingly I accept the petition for 
revision to this extent that the suit of the 
plaintiff-petitioner against Kahan Das 
defendant-respondent will be decreed in 
full with costs in the trial Court and in 
this Court, but the suit as against Jinda 
Ram and Hari Chand is dismissed. 

Jinda Ram will have his costs from the 
petitioner in all Courts. 

N.K. Petition accepted in part. 
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Harrison and Damp Singh, JJ. 

Mt. Kaman —Defendant—Appellant. 

v. 

Ghafoor Ali and others— Plaintiffs and 
Defendants—Respondents. 

First Appeal No. 406 of 1923, Decided 
on 17th January 1928, from decree of 
Senior Sub-Judge, Hissar, D/- 24th 
January 1923. 

(а) Custom (Punjab) — Women's right to 
succeed acknowledged — lliwaj*i-am to the coy 
trary — Onus on females is not so great as in 
case of males . 

Where a custom is acknowledged by which 
women’s right to succeed is admitted such an 
acknowledgment has great force but it is equally 
true that where the riwaj-i-am is to the con¬ 
trary the onus upon the females is not so heavy 
as it would be in tho case of males. [P 281 C 1, 2] 

(б) Custom (Punjab) — Daughter entitled to 
succeed—Her predeceasing the father s widow 
does not deprive her daughter of succession . 

Where a daughter is herself entitled to suc¬ 
ceed tho mere fact that she predeceased the 
widow of her father will not deprive her heirs 
of tho succession to the property left by her 
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■Aithar aud there is no logic in holding ;that 
-whereas a daughter can succeed as full heir to 
har father’s self-acquired pceperty a daughter's 
-daughter will not so succeed in case her mother 
had predeceased the father's widow. 

CP 282 C 1] 

Me hr Chand Mahajan aad Mian Niaz 
Muhammad— for Appellant. 

G. C. Narang, Nanak Chand and 
Nawal Kishore—lov Respondents. 

Judgment—The pedigree-table of the 
'parties is printed at p. 35 of the paper- 
'book The plaintiffs are the descendants 
ot Hasan Ali and the defendant, Mt. 
Kaman, is the daughter's daughter of 
Mir Khan, brother of Hissan Ali. Ghulatn 
Hussain, the father of Hussan Ali and 
Mir Khan had three sons: Hassan Ali, 
Nur Khan, who married Nuri and died 
without issue, and Mir Khan. It is 
■common ground that the property in dis¬ 
pute was acquired originally by Ghulam 
Hussain, the common ancestor of the 
iplaintiffs and of the defendant. It is 
also clear from p. 9 of the paper-book 
that Ghulam Hussain in his life gifted 
the property acquired by him in various 
shares to his sons and other relatives of 
his and Mir Khan got the property in 
dispute from Ghulam Hussain by way of 
gift and not by way of succession. 

It has been urged by counsel for the 
(plaintiffs that Ghulam Hussain merely 
•acoeterated the succession of his -sons 
but trhulam Hussain reserved a portion 
of the property for himself and there 
were other donees besides the sons and, 

arguraerit has QO force, 
iho land that was reserved by Ghulam 
Hussain for himself was taken in equal 
-shares by Nur Khan and the sons of 
Hassan Ah. Mi r Khan got no share by 
way of inheritance. It is, therefore 
•clear that the property was the self- 

P /° P °, rty ot Wir KhaQ - a °A we 
•kola accordingly. 

It has been contended that even if the 
property be held to be the self-acquired 
T-roperty of Mir Khan the riwaj-Um of 

the E 63 8h r\ thafc dau ghters are not 
Kr- fcbe self-acquired proper¬ 
ty of their father in this tribe of Mussal- 

b 0 en R n J ’ U |? 8 ^ 0f the Hissar Dis{iri ofc- As has 
been pointed out by their Lordships of 

Ouunoil. where a custom Vs 
acknowledged by whioh women's right to 

meT has\ dini t fce f d - 8U0h aa a °knowledg- 

th h f ? reafc * orc0 « but it is equally 

£3££ Sr ,lb8 riwai - u “ aS*e 

ar ? the onus upon the females is 


not so heavy as it would be in the case 
of males. In thi9 particular case there 
is a noto by the officer who prepared the 
riwaj-i-am printed at p. 13G of the paper- 
book that he has great doubts as to the 
accuracy of the reply that daughters in 
no case inherit their fathers’ property 
whether ancestral or acquired, and he 
gives instances against the alleged custom 
including one of Mahommadan Rajputs 
of the district. Ho is of opinion that 
the people who give no explanation of 
these cases have stated their wishes for 
the future in this matter and not their 
existing custom. Besides this note at 
least two instances have beea produced 
by the defendants in which daughters 
succeeded to the estate of their father. 
One is Ex. D. 6. printed at p. 128 where 
after a contest it was decided by the 
learned District Judge that daughters 
did succeed to their father's self-acquired 
property. The other instance is Ex. D. 
65 at p. 93 of the paper-book in which a 
daughter succeeded to the property of her 
father. In this case the area of the pro¬ 
perty was 233.kanals, and though there 
was no contest it cannot be said that 
this was a .small amount of land, which 
the daughter wa3 allowed to keep in lieu 
of maintenance. On the other hand the 
plaintiffs have not been able to prove a 
single instance in which collaterals have 
excluded daughters in succession to self- 
acquired property of the father. A 
number of witnesses have come forward 
to state that in this tribe there is no 
custom that daughters succeed to their 
father s property. But after considering 
this evidence we are of opinion that the 
presumption raised by the riwaj-i-am 
has been rebutted in this particular case 
and that daughters have a right to sue- 

their ffithe* P-Porty of 


ivr*. oi • , ixuaa ms widow. 

Mfc. Tajo succeeded to the property. Mt. 

Umdfn t0d fU h M land fco hor dau ghter Mt. 
Umdan with the consent of all the ool- 

laterals now suing or of their predeoes- 

16 ,s 00n tended, how 
ever, that the gift to Mt. Umdan was not 
an acceleration of the estate of the next 

th9 r idow ' bufc a gift ooudi- 
tionalon Mt. Umdan having male issue 

Taio^fch 8 m 1 ' ^ mdan predoo0a 9e<i Mt. 
Tajo without leaving male issue the pro¬ 
perty reverted to Mt. Tajo and Zm!, 

d8 “ h ° f »• Tajo. whtoh took place 
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during the pendency of this case, Mfc. 
Kaman could only succeed as a daughter's 
daughter and that there is no evidence to 
the effect that a daughter’s daughter 
would exclude ‘near collaterals. It has 
bee contended on the other side that the 
word pisri” in the mutation order is an 
interpolation and that the order itself 
makes no mention of any such condition 
and further that Mt. Tajo, the donor, 
withdrew her claim and therefore, waived 
the condition which was in her favour. 

It is unnecessary to decide any of these 
points because we are of opinion that 
where a daughter is herself entitled to 
succeed the mere fact that she predeceas* 
ed the widow of her father, would not 
deprive her heirs of the succession to the 
property left by her father, and there is 
no logic in holding that, whereas a 
daughter could succeed as full heir to her 
father’s self-acquired property, a 
daughter’s daughter would not so suc¬ 
ceed in case her mother had predeceased 
the father’s widow. In any case the 
daughter's daughter is the defendant and 
and it was for the plaintiffs to prove 
that collaterals would exclude a 
daughter’s daughter from inheritance of 
self-acquired property of the father in 
such a case. There is no evidence to show 
this and we, therefore, consider that Mt. 
Kaman is entitled to the property. 

We,*therefore, accept the appeal and 
dismiss the plaintiff’s case with costs 
throughout. 


Emperor v. Sheo Ram (Shadi Lai, C. J.) 


lAM Ibhadi Lai, C. JJ 1928 

Shadi Lai, C. J. This is an appeal 
preferred by the Local Government, under 
S. 417, Criminal P. C., against an order 
of acquittal. The respondent Sheo Ram 
was tried for the theft of certain postal 
articles from the post office at Tosham 
in the Hissar District, but was acquitted 
by the Magistrate on the ground that the 
prosecution had failed to establish the 
charge. 

The facts of the case may be shortly 
stated : One Bishen Singh was the post* 
master of the post office at Tosham, and 
during his temporary absence on leave* 
Islam-ud-din, a postman, was appointed 
to officiate for him as postmaster. On 
the afternoon of 12th March 1926 Islam- 
ud-din lodged a report at the police 
station to the effect that two parcels in¬ 
sured for Rs. 400, four currency notes of 
the value of the 210, and Rs. 9-12-0 in 
cash had been lost, and asked for an in¬ 
vestigation. It appears that the postal 
authorities originally suspected both 
Islam-ud-din and the respondent of the 
theft, and consequently called upon each 
of them to pay Rs. 300 in order to make 
up the loss caused to the Postal Depart¬ 
ment. Subsequently the respondent was 
arrested and prosecuted for having com¬ 
mitted the theft. 

Now, the officiating postmaster, who 
was in charge of the articles in question, 
describes the procedure adopted by him 
for keeping them in safe custody. He 
states that on the morning of 12th March 


N.K. Appeal accepted. 
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Shadi Lal, C. J., and Agha Haidar, J 

Emperor —Appellant. 

v. 

Sheo Ram —Accused—Respondent. 

Criminal Appeal No. 1019 of 1927, 
Decided on 19th January 1928, from 
order of 1st. Cl.Hony. Magistrate, Hissar, 
D/- 27th May 1927. 

Evidence Act, S. 26— Confession made by 
accused not to Magistrate but Superintendent 
of Post Offices is not admissible. 

Confession made by an accused not to a 
Magistrate but to the Superintendent of Post 
Offices, at his house, where he was taken tem¬ 
porarily by the police and was again removed 
back to police lock-up, is inadmissible in evi¬ 
dence : 20 Bom. 165, Foil. [P 283 C 2] 

Abdul Rashid—lor the Crown. 

Shamair Chand and Qabul Chand —for 
Respondent. 


he placed a small box called cash box, 
containing the said articles and cash 
amounting to Rs. 430 in a large box ; 
and, after locking that box as well as the 
door of the post office, he, accompanied by 
the postman Sheo Ram, left the post 
office and went to the city. At about 
1 p. m. he alone returned to the post 
office but again left after a short time. 
It was, however, in the afternoon, when 
he came back again, that he found the 
lock of the large box open and discovered 
that the articles mentioned above had 
been removed from the small box. 

This version makes it clear that«the 
theft, if any, was committed in broad 
daylight. But there is no eyewitness of 
the affair. The case for the prosecution 
rests upon two pieces of evidence ; (lithe 
alleged confession of the accused ; and W 
the recovery of the stolen property from 
a nauhra ; and it is necessary to examine 
them carefully. 
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As regards the confession: it is common 
ground that it was made after the accused 
had been arrested by the police. The 
parties are at variance as to the exact 
date on which he was taken into custody, 
but it is admitted, even by the Sub* 
Inspector of Police, that he was arrested 
on 24th March. It was not, however, 
until the 27th March that the confession 
relied upon by the prosecution was made 
by him. It is noteworthy that the con¬ 
fession was made, not to a Magistrate, 
but to the Superintendent of Post Offices 
at his house at Hissar, ant was then 
reduced to writing. Now, S. 26, Evidence 
Act, lays down that no confession made 
by any person whilst he is in the custody 
of a police officer, unless it be made in 
the immediate presence of a Magistrate, 
shall be proved as against such person. 
The prosecution, however, seek to get 
over this imperative provision of the law 
by alleging that the Sub-Inspector of 
Police was not present at the time of the 
making of the confession and that on 
27th March he merely took the accused 
to the house of the Superintendent of 
Post Offices (who was himself taking a 
leading part in the investigation of the 
case) and left him there. When the Sub- 
Inspector returned to the house after an 
mtorya! of about three hours he found 
that the accused had not only admitted 
the commission of the crime but also 
reduced it to writing. He then brought 
the prisoner back to the police lock-up 

ffission h0 d ° CUmenfc emb odying the con- 

Now, taking this version of the in¬ 
cident at its face value, it is obvious that 

the reason for taking the accused to the 
house of the Superintendent of Post 

wfs C Th a at d he aV h nghim t ? mp ° raril y 

h , e ’ havln S alread y been pre¬ 
pared to make a confession, should make 

it to a person who could not be regarded 
to be a police officer. b raed 

m ft d« Ob , 3er J? dabove ' fch0 Session was 

whfthe a? 8 ^’ but ib i8 not explained 

a Mat^ T 8ed L WaS not produced before 
him te who woald have satisfied 

Mv m 2“‘ ^ °° nfe39ion vo un 
the LZ - aDd ? 0Uld - b0fore recording 
that 0D ’ h L ave expiained to him 
isinn ****? no ® bo Q nd to make a confes- 


rule enacted by S. 26, Evidence Act, and 
we consider that the confession is in-! 
admissible in evidence. 

The principle enunciated in Empress v. 
Lester (l), is applicable to the present 
case. In that case, a person under arrest 
on a charge of murder was taken in a 
tonga, from the place where the alleged 
offence was committed, to Godhra. A 
friend drove with the accused in the 
tonga and a mounted policeman rode in 
front. In the course of the journey, the 
policeman left the tonga and went to a 
neighbouring village to procure a fresh 
horse, the tonga meanwhile proceeding 
slowly along the road for some miles 
without any escort. In the absence of 
the policeman, the accused made a com¬ 
munication to the friend with reference 
to the alleged crime. At the trial, it wag 
proposed to ask what the prisoner had 
said, on the ground that the prisoner was 
not then in oustody, and that S. 26. 
Evidence Act, did not apply. It was 
however, held that, notwithstanding the 
temporary absence of the policeman, the 
accused was still in custody, and the 
question must be disallowed. In the case 
before us, the accused, who had been in 
the police lock-up for three days wag 
brought out temporarily, taken to the 
house of the Superintendent of Post 

arS f S h W K 6re t 6 made fche confession, 
and then brought back to the lock-up 

No breach of the police custody was occa- 

the 11 ^ ^ A h f° temporar y separation of 
the accused from the Sub-Inspector of 

Police in these circumstances, and this 

attempt to evade the law, disingenuous 

as it was. cannot take the case out of the 

deace AcT PrMOribed by S ' 26 ' 

Coming now to the reoovery of the 

J T P0r A y: we observe that the. 
place where the recovery wa<* 

°° fc a r f id0Dtia } hop se, but a nauhra or l 
cattle house It is admitted thU the 

S ri hT'r 0 Property of one Nirmal 
Singh, but it is stated by the Q ftr k 0 ».aK 

ambardar Moiz-ud-din P w /) S 
he accused had taken it on renVfrom th , 

Xis ; 0 \ a V' din ' lambarfer ' 

witness lor the prosecution, however 

dZ7%1° ,l r‘S e ««««r.7Xr 

on lease from Nirmal*Singh** Bo bhlT™ 
it may, the witnesses forUte proaeoS Ll' 
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of the search, locked up ; and that the 
key of the lock was obtained from Devi 
Sahai. There is not a scintilla of evi¬ 
dence to prove that the nauhra in ques¬ 
tion was in the possession of the prisoner, 
or that it should be deemed to be in his 
possession. 

It appears that the nauhra is sur¬ 
rounded by low walls. Nizam-ud-din also 
states, and his statement is borne out by 
what the trial Magistrate himself saw at 
the time of his inspection of the spot, 
that one of the walls was in a dilapidated 
condition. In these circumstances the 
Magistrate was justified in holding that 
the building was accessible to any out¬ 
sider who could, if he so desired, place in 
it the incriminating articles. 

There is some evidence to the effect 
that the accused himself dug out from 
the courtyard of the nauhra a piece of 
cloth containing Rs. 10-12-0 in cash. 
Nizam-ud-din, on the contrary, deposes 
that it was Moiz-ud-din and the Sub- 
Inspector of Police who were making the 
search for the stolen property after dig¬ 
ging up the foundations of the walls. 
Moreover, the cash stolen was only 
Rs. 9-12-0 and it is not explained why 
the accused had added a rupee to it and 
concealed Rs. 10-12*0 in the courtyard. 

Our attention has been invited also to 
the evidence for the prosecution which 
shows that currency notes of the value of 
Rs. 760 were found in a piece of cloth 
recovered from a small room in the 
nauhra. There was no door to this room, 
aud the cloth containing the notes was 
found lying under some fodder which was 
removed partly by a sweeper and partly 
by the accused. Now, according to the 
story for the prosecution, currency notes 
of the value of Rs. 210 were stolen from 
the post office, but the search of the 
building resulted, as stated above, in the 
recovery of the notes of the value of 
Rs 760. The explanation offered, for 
the excess, which amounted to Rs. 550, 
is that notes of that value were contained 
in the two parcels which were insured 
for Rs. 400. 

It is to be remembered that this nauhra 
had been searched by the police at least 
once before, but no property was re¬ 
covered therefrom. In view of this fact 
and having regard to the defects pointed 
out above, wo must hold that, even if the 
discovery was not a faked affair, it has 
aot been proved that the accused was 


actually or constructively in possession 
of the stolen articles. 

As the confession is inadmissible in 
evidence and there is no other reliable 
evidence to connect the accused with the 
commission of the crime, it is unneces¬ 
sary to examine the authorities cited by 
the learned counsel for the respondent 
which lay down the proposition that the 
finding of fact arrived at by the trial 
Court is ordinarily entitled to great 
weight and should be set aside by the 
Court of appeal only when the indica¬ 
tions of mistake are clear, specially when 
the finding is in favour of the accused's 
innocence. If in such a case, the evi¬ 
dence is all oral, and its credibility is a 
mere matter of opinion without involv¬ 
ing other considerations, the opinion of 
the Court which heard the witnesses 
must be treated as almost conclusive. 

For the aforesaid reasons we cannot 
set aside the verdict of acquittal pro¬ 
nounced by the trial Magistrate. We 
accordingly dismiss the appeal. 

S.J. Appeal dismissed- 
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Harrison, J. 

Matwal Das and another — Defen¬ 
dants—Petitioners. 

v. 

Nand Lal and another —Plaintiffs— 
Respondents. 

Civil Revn. Petn. No. 742 of 1926, 
Decided on 31st October 1927, from 
decree of Senior Sub-Judge, Multan, D/- 
5th May 1926. 

(a) Civtl P. C., S. 115 —Revision—Error of 
law or wrong interpretation of document capa¬ 
ble of two meanings is no ground for revision. 

When there are two possiblo views of the 
meaning of the words used in the document, 
but the trial Court and the appellate Court 
have taken one, whether the High Court agrees 
with that view or not, it is not open for it to 
take the question up in revision. IF MSU ij 

No revision can be entertained on » w»»| 
decision on a question of law. IF ^ u 

( b) Provincial Small Causes Courts Act (Oof 
1187), Sch. 2, para. 3—" House rent includes 

shop rent. Q 

The words " house rent " as used ini para, f 
Sch. 2, Act 9, 1387 cover and inolude^shop rent. 

Faqir Chand—lor Petitioners. 

B. P- Khosla —for Respondents. 

Judgment—This revision was ad*^ 
mitted on the question of the interpre 
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tation to be placed on a certain docu- 
ment. The suit was between certain 
landlords and their tenants, the remain¬ 
ing landlords being impleaded as defen¬ 
dants. The agreement in question which 
ended the previous litigation provided 
for the raising of the rent from a certain 
date and immediately after the sentence 
which made this provision the words are 
to be found that repairs would be done 
on behalf of the landlords by one Haji 
Karim Bakhsh before that date. The 
contention of the defendants has been 
throughout that the raising of the 
rent was conditional on the previous 
carrying ont of the repairs. The view 
taken by both the trial Cpurt and the 
lower appellate Court was that the two 
conditions were independent and that 
the raising of the rent was not dependent 
upon tho previous performance of the 
repairs. 

I have been referred to the standard 
authority Amir Hasan Khan v. Shco 
Baksh Singh (1) and also to Shew Pro- 
sad v. Bam Chunder (2), and on the other 
side reliance has been placed upon Jogun- 
nessaBibi v. Satish Chandra Bhatta- 
charjee (3). It appears to me that this 
is essentially a case governed by Amir 
HassanKhanv. Sheo Baksh Singh (1). 
There are two possible views of the 
meaning of the words used in the docu¬ 
ment, but the trial Court and the appel¬ 
late Court have taken one, and whether 
1 agree with that view or not it is not 
open to me to take the question up in 
revision and the petition should not have 
been admitted by me in the first instance 

for I am of opinion that it is a revision 

and not a second appeal and that the 
the words house rent’ as used in para. 8, 
Soh. 2. Act 9, 1887, cover and include 
ahop rent If it be conceded in the first 
instance that the interpretation of this 
document ! 8 a question of law and not a 

the n 8 r ia - b ■ 0Q the Nation of 

the parties similar to that explained 

£ iflTfn ?u and 7 • Sundar (4) and 0VeQ 

nn!n t flrO L Oncfld0d that the ques- 
rev i B ° on a J n h , a3 be f n wrongly decided no 
revision oan be entertained as laid down 

B 41 Cal - 823=23 I. C. 977 

I »I,0.199=182 “wlViSs 8 ’ m?= 


The further point about the suit in this 
form not being maintainable is again a 
question which has been decided wrong¬ 
ly, but with complete jurisdiction. The 
petition is dismissed with costs. 

S.J. Petition dismissed. 
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Tek Chand and Agha Haidar, JJ. 

Saif-ul-Rahman and another— Plain¬ 
tiffs—Appellants. 

v. 

Mohammad Ali Khan and others —De¬ 
fendants—Respondents. 

Second Appeal No. 1G98 of 1926, Deci¬ 
ded on 16th May 1927, from decree of 
Dist. Judge, Jullunder, D/- 16th March 
1926. 

(aj Custom (Punjab)—Succession—Ancestral 

property. 

Land ceases to be ancestral if it comes into- 
the hands o( an owner otherwise than by des¬ 
cent or by reason merely of his connexion with, 
thi common ancestor: 69 P. It. 1909 ■ A I P 
1-J22 Lah. 392; A. I. It. 1922 Lah. 65- j I R 
1923 La/, 2l 0; A. I. It. 19 25 La/, 87 aud i' I 

?' R FOll - : 62 L °■ 355 aud 1C ? P - 

L. it. 1912, Dist. [p 288 C 1] 

(b) Punjab Courts Act. S. 41 (3)—Locision 
on a point nexthet pleaded nor put in issue nor 
such decision necessary for deciding the caso 
Certificate is not necessary . 

Where the decision of the lower Court pro¬ 
ceeded on a point, which was neither in the 
pleading nor put in issue and a decision on 
which was not really required for the decision 
oi tne case. 

Held: that it was not necessary to file certifi- 
cate under S. 41 (l) (3) with memorandum‘of 

apP " al - . ^ [P 289 0 1] 

Badri Das and Jagan Hath Bhandari 
—for Appellants. 

Zo.farHv.Uah Khan-ior Respondents.. 
Tek Chand, J.—The relationship of 
the parties will appear from the follow¬ 
ing pedigree table: 

(For pedigree see p. 286.) 
tJ^ h !-n rOP0r i y J Q dispufce ia sif -aate in. 

two villages Rahon and Bharata Khnrd, 
both in the Jullandnr Distriot. The last 
J ol , d , ec ,°i the property was one Badar 
Bakhsh who died sonless many years ago 
leaving him surviving a widow Mt 

hfs ' dausht0r Mfc . Janat. On 

fch th £ mutation of his entire 
estate was effected in favour of Mt 

Aziman who took possession on thn 

usual widow’s life-estate. On 21st May 

1 Aziman gifted 928 kanals fi 

mar aa ° f and in Rahoo to the pSffl, 
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Saif-ul-Rihman ' and Aziz-ul-Rxhman, 
who are ^the sons of her daughter Mb. 
Jannat. In the same year Mt. Aziman 
Gold oo kanals out of the remaining land 
in Ration to Jang Baz Khan and Abdul 
Rahman. 

The present defendants, who are the 
collaterals of Bxdar Bakhsh in the fourth 
degree, instituted two suits to contest 
the gift and the sale respectively. In the 
suit relating to the gift the daughter's 
sons were impleaded as defendants, while 
in the other suit in which the sale was 
contested the vendees were the sole de- 
fondants, the daughter’s sons not being 


1928 

The collaterals’ suit to contest the gift 
by the widow in favour of the daughter’s 
sons relating to the Rahon land was fin¬ 
ally decided by Mr. Lumsden, Divisional 
Judge, Jullundur, on 25th June 1913, who 
held that according to the custom pre¬ 
vailing among the parties the collaterals 
were preferential heirs qua the ancestral 
land, but the daughter's sons had a 
superior right to succeed qua the non* 
ancestral land. He carefully examined 
the history of the various plots comprised 
in the gift and came to the conclusion 
that 272 kanals 16 marlas were ancestral 
and the remaining 655 kanals 10 marlas 


Ghulam Mohi-ud-Din. 


Fazal Khan 


Sharaf-ud-Bin 


Rahim Khan 


I 

Lutaf-ullah Khan 

I 


I 

Abdullah Khan 


I I I 

fiamme Khan Dara Khan Karim Bakhsh 

I I 

Qutab-ud-Din Chuhar Khan 


I 

Buba Khan 

i 

Wazir Khan 

i 

Badar Bakhsh 
widow Mt. Aziman 


Muhammad Bakhsh 


r 


Rahmat Khan 

I 

Murad Bakhsh 

i 

Izzafc Bakhsh 

I 

Muhammad Bakhsh 

I 

Faujdar Khan 
(died childless). 


Sultan Khan Sher Khan D. S. P. 

i 

Feroza Khan D. 6. 


Karim Bakhsh 

I 

I I 

Kamaiz Khan Chuhar Khan 

I 

Jhande Khan 


Daughter Mt. Jannat 


1 


Habib Ullah 

I 


Ghulam Jlllani 


Saif-ul-Rahman P. 1. Aziz-ul-Rabman P. 2. Muhammad Sharif No. 5. 


Muhammad Ali Khan D. 1. Mohd. Sadiq Khan D. 2. Mohd. Latif Khan D. 3. Abdul Hamid D. 4 


impleaded as they had no immediate in¬ 
terest in that contest. The suit relating 
to the sale was decreed in favour of the 
collaterals on a compromise entered into 
between them and the vendees. The 
terms of this compromise were that the 
vendees were to retain possession of the 
land sold to them till the death of Mt. 
Aziman, and on her death the land alien¬ 
ated was to be taken possession of by 
the collaterals without any payment to 
the vendees. This decree is dated 19th 
December 1911 and, as pointed out al¬ 
ready, the daughter’s sons, the present 
plaintiffs, were no parties to this com¬ 
promise or the decree. 


were non-ancestral. Accordingly a de¬ 
claratory decree was passed in favour of 
the collaterals to the effect that the gift 
would not affect their reversionary rights 
with regard to 272 kanals 16 marlas. 
The rest of the claim was disallowed. 

The widow Mt. Aziman died in 1921, 
and on her death the collaterals took 
possession of the whole of the land in 
mauza Bharta Khurd and also of the lands 
in Rahon for which they had obtained 
a declaratory decree in 1911 and 1913. 

On 1st March 1924, the .present suit 
was instituted by Saif-ul-Rahman and 
Aziz-ul-Rahman, the daughter’s sons of 
Mt. Aziman and Badar Bakhsh for pos* 
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session of: (a) the whole of the land in 
Bharta Khurd belonging to Badar Bakhsh 
which on his death was held by his 
widow Mt. Aziman and (b) 55 kanals of 
land in mauza Rahon which had been 
-sold by Mt. Aziman to Jang Baz Khan 
and Abdul Rahman, and with regard to 
which, as already stated, a decree on 
■compromise had been passed in favour 
■of the collaterals. The plaintiffs claimed 
that both these lands were nonancestral 
of Badar Bakhsh qua the defendants and 
that according to the custom prevailing 
in the tribe of the parties the daughters 
and their sons had a preferential right to 
succeed to suoh property as against the 
collaterals. 

The plaintiffs also claimed a declara¬ 
tion with regard to Khasra No. 2669. but 
there is now no controversy relating to 
this plot and I shall not deal with it in 
this judgment. It may also be noted that 
the present suit is not concerned with 272 
kanals 16 marlas out of the gifted land 
for which a declaratory decree had been 
passed in favour of the collaterals in 
1913. 

The defence put forward by the col¬ 
laterals was that the whole of the Bharta 
Khurd land, as also the 55 kanals at 
Rahon was ancestral. With regard to 
the latter land it was further pleaded, 

to be nonances¬ 
tral the plaintiffs have loons standi to 
sue, as the defendants, collaterals had 
obtained it under a compromise deoree 
passed against fcho vendees 

i8 f ao " no °°at e otion between the 
parties as to the rule of custom govern- 

E g . 8 ?u OC 0 f lOn - al1 ooa30r aed being agreed 
that the daughters had a prior right to 
succeed to the nonancestral property and 

fch Tha « tSra I a° u th ® aao83tral property. 

J J? tamed Subordinate Judge traced 

presented the total area held by the onm- 

.decree of 1911 J!. that th0 compromise 
ability of the•!u° 6h0 maia taia- 

Ribeu laud h A dl Wlth regard fco bha 
A d0or0 e was accordingly 


passed in favour of the plaintiffs for 2i/ 
of the land in Bharta Khurd and for 
three-fourths of 55 kanals in Rahon. 

Both parties appealed to the learned 
District Judge, who in a judgment, the 
reasoning of which I confess I am unable 
to understand, held that the whole of the 
Bharta land was ancestral. As 'regards 
the Rahon land he did not think .it 
necessary to decide whether the whole 
or any part of it was ancestral a 3 he 
thought that the plaintiff had no locus 
standi to sue by reason of the principles 
underlying Punjab Act 1, 1920, and 
the rule laid down in Partapi v. Bazar a 
Singh (l). Oa these findings he dis- 
missed the plaintiffs' suit-in tuto. 

The plaintiffs have preferred a second 
appeal to this Court and we have hoard 
M '-Badri ? as ia sup P° rt the appeal, 
while Mr. Zafarullah-Khan has addressed 
us on behalf of the respondents. As to 
the Bharta ;Khurd land Mr. Badri Das 
has conceded that 3 shares ‘out of the 

X l . a d *P u u . te J have descended from 
Ghulam-Mohi-ud-Din to Badar Bakhsh 
in the male line of succession and, there¬ 
fore, it must be held to be ancestral qua 
the pUmt.ffs. Oo this edmissioe the 
plaintiffs have obviously no claim .with 
regard to these 3 shares. As to the 
remaining 2} shares, it has been 

Chnfam M ^ 0ri 6 inalI y held by 

Ghulam-Mohi-ud-Din from whom they 
descended to Muhammad Bakhsh, and 
on Muhammad Bakhsh’s line becoming 
extinct, devolved on one of his collaterals 
QuUb-ud-Din. Subsequently Qutab-ud- 
Din gifted these 2$ shares to Wazir 
Khan, the father of Badar Bakhsh. The 
question to be decided is whether this 
land, which was at one time held by the 

a “fl 00 tor Ghulam Mohi-ud D?n 
and which had under the ordinary rulL 
of succession descended to one of his male 
meal descendants, Qutab-ud-Din.retained 

its ancestral Qharaoter after Qutab-ud- 
Din had gifted it to one of his collaterals 
Wazir Khan. There is no doubt that if 

? ha .“ h »d obtained this land by 
sucoessmn it would have been ancestral 
But here the ordinary course of inherit* 

ance was diverted by the gift by Qutab* 

l • fc ° Wazir Khan, who was not his 
rat the time He was one of his 
distant collaterals and the gift wf 
Qutab-ud-Din to him was admittedly not 
q^debvj wayof surrender nf his esta?« 
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or acceleration of succession but was a 
gift pure and simple. In my opinion the 
mere fact that the donee was one of the 
largo number of collaterals makes no 
difference whatever. It will be seen from 
the pedigree table that Qutabud-Din's 
immediate heirs were his uucle Samme 
Khan and his first cousin Chuhar Khan, 
and on Samme Khan’s and Chunhar 
Khan’s lines becoming extinct his estate 
would have been divided equally among 
the descendants of Babe Khan, Muham¬ 
mad Babhsh and Karim Bakhsh. Wazir 
Khan was a remote heir of Qutab-ud- 
Din, and even if he was to succeed at all 
to Qutab-ud-Din’s property he would 
have got only a small portion of his 
estate. It cannot, therefore, be said that 
a gift made in these circumstances par¬ 
took of the nature of an acceleration of 
succession or was made by reason merely 
of the donee’s connexion with the com¬ 
mon ancestor. In any case the onus of 
proving these facts lay upon the colla¬ 
terals, who have failed to place any 
materials on the record from which a 
contrary conclusion might be drawn. 

It is now firmly established that land 
ceases to be ancestral if it comes into the 
hands of an owner otherwise than by 
descent or by reason merely of his con¬ 
nexion with the common ancestor: see 
Sri Bam v. Bamji >Das (2), which has 
been followed in Gurdit v. Mt. Ishar 
Euar (3); Munsha Singh v. Uttam Singh 
(4): Phui v. Devatia (5); Nagina Singh 
v. Jiwan Singh (G); and Ghania v. Phu m 
man Singh (7). Applying the test 
that has been laid down in these rulings 
this land m»st be held to be nonancestral. 
Mt. Zafar Ullah Khan relies strongly on 
Imam Din v. Bam Battan (8) in which 
a Division Bench of this Court hold that 
property which is ancestral does not cease 
to be so merely because the owner 
acquired it not by descent but by gift 
from a collateral, where the reason of the 
gift was the doneo's connexion with the 
common ancestor of himself and the 
donor. The judgment as printed in 
Indian Cases does not set out the history 
of the land in any great detail and it is 

(2) [1909] 59 P. R. 19u9=8G P. L. R. 1909=2 
I.C. 949=94 P. \V. R. 1909. 

(3) A. I. R. 1922 Lah. 392=3Lah. 267. 

(4) A. I. R. 1922 Lah. 65. 

(5) A. I. R. 1923 Lah. 210. 

(6) A. 1. R. 1925 Lah. 87. 

(7) A. 1. R. 1925 Lah. 245. 

(8) [1920] 62 I. C. 855. 
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not possible to say definitely on what 
facts that decision was given. We sent 
for the High Court record relating to that 
case and examined the judgments of the 
two lower Courts, but nothing was re¬ 
vealed which could give us an indication 
as to the circumstances under which the 
gift has been made, except that it ap¬ 
peared that the donor there was sonless 
and the donee was his brother, who would 
have in the ordinary course succeeded to 
the former on his death. If this was so, 
the case was clearly one of acceleration 
of succession and in those circumstances 
it was rightly held that the gift would 
not alter the character of the land which 
would still continuo to be ancestral. The 
facts in the present case, however, are, 
as pointed out already, entirely different. 
I, therefore, hold that the learned trial 
Judge was correct in holding that the 
whole of the land in Bharta Khurd was 
nonancestral to which the plaintiffs had 
a right to succeed in preference to the 
defendants. It may be mentioned that 
the learned District Judge sought to base 
his decision on Maya Das v. Gurdit 
Singh (9), but both counsel are agreed 
that that ruling has not got the remotest 
bearing on the point for determination 
in the case. I would, therefore, set aside 
the finding of the learned District Judge 
relating to the Bharta Khurd land and 
restore that of the learned Subordinate 
Judge. 

As to the 55 kanals of Ralion land the 
learned Subordinate Judge found that 
one - fourth of it was ancestral and three- 
fourths nonancestral. The learned Dis¬ 
trict Judge has given no finding on this 
point. Both Mr. Badri Das and Mr. 
Zafar Ullah Khan, after examining the 
record, are agreed that this finding of the 
Subordinate Judge is in accord with the 
facts on the record. Mr. Zafar Ullah 
Khan, however, argues that the plaintiffs 
are not entitled to be heard in socond 
appeal in support of their claim relating 
to this land, as the learned District 
Judge has thrown out their claim on a 
question of custom, and as no certificate 
has been filed with the memorandum ot 
appeal, this Court is precluded from ad¬ 
judicating upon it. It appears, however, 
from the pleadings of the parties and the 
issues as framed, as well as from the evi 
dfinr.fi led at the trial that no question_ol| 

19. ilulij 1*6 P. W. R. 1912=10 i. C. 855- 
167 P. L. R-1912. 
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•custom was raised by either party that 
might have had any bearing on the claim 
relating to this land. The learned Dis¬ 
trict Judge in rejecting this part of the 
plaintiffs’ claim purports to follow 
Partapi v. Hazara Singh (L), from which 
ruling he infers that the plaintiffs, who 
are the daughter’s sons of Mb. Aziman 
had no right to contest the sale effected 
by her. He also thought that the decree 
which the collaterals had obtained in 1911 
•would enure for the benefit of those per¬ 
sons only who have a right to sue under 
Punjab Act 1 of 1920, the plaintiffs have 
no locus standi to sue. 

With regard to the first of these grounds 
I may say at once that neither party had 
during the trial suggested that in the 
tribe to which the parties belong daugh¬ 
ters or their sons have no right to con¬ 
test an alienation by the widow of the 
last male holder with regard to the pro¬ 
perty which she had got from her hus¬ 
band. No evidence was led on the point 
nor any finding given by the trial Judge. 
The learned District Judge, was therefore, 
not justified in importing it, into the 
decision of the case. If the question 
had been raised at the proper stage and 
if a decision on it had been necessary for 
the purposes of this case, it would not 
have been difficult for the plaintiffs to 
prove that they had a locus standi to con¬ 
test Mt. Aziman’s alienation. It is only 
sufficient to point out that Mt. Partapi 
v. Hazara Singh (!) is no longer regarded 
as laying down a rule of general appli¬ 
cation. Subsequent decisions of this 
Court, the most important of whioh are 
Gobmda v.Nandu (10) and Dajal Kaur 
v. Mahtab Kaur (11) have taken a con¬ 
trary view of the Ioous standi of a female 
to contest an alienation by another female. 
Darther this question is of no importance 
whatever in this litigation as the present 
is not a suit to contest an alienation by 
a widow. It is a suit to succeed to the 
property of the last male holder on the 

SSL °/, h *? widow fa y Persons who are 
admittedly his next heirs and, therefore, 

the rale in Mt. Partapi's case has no 
bearing on it. 

Nor can I see the force of the argument 
based upon Punjab Act I of 1920. That 

for R P n r -f C K b03 tha period of limitation 
for suits by a certain olass of collaterals 
tooo nteat alienations of a ncestral land 

/}? aHFSp* L ah - al7 - -- 

Ul) A. I. R. 1921 lah. 168. 
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In the present case no question of limi¬ 
tation is involved nor is the suit one to 
contest an alienation of ancestral land. 
There can be no doubt that the decree 
passed in 1911 setting aside the sale in 
1911 enures for the benefit of those per¬ 
sons, who were entitled to succeed at the 
time when succession opened out in 1921. 
The plaintiffs are admittedly the heirs of 
Badar Bakhsh qua his nonancestral land 
and are entitled to succeed to it. 

For these reasons the learned District 
Judge’s finding cannot be supported. As 
the decision proceeded on a point, which 
was neither in the pleading nor put in 
issue and a decision on which was not 
really required for the decision of the 
case it wa9 not necessary for the plain¬ 
tiffs to file certificate under S. 4L (l) (3), 
Punjab Courts Act, with their memo¬ 
randum of second appeal. I would, 
therefore, overrule the objection raised 
by Mr. Zafar Ullah Khan against the 
competency of the appeal. Mr. Zafar 
Ullah Khan has frankly conceded that he 
is unable to support the plea raised by 
the defendants in their written state¬ 
ments that the compromise decree of 1911 
barred the plaintiffs’ claim to this land 
I have already held that three-fourths of 
the land is ancestral. The plaintiffs are, 
therefore, entitled to succeed with regard 
to the three-fourths of 55 kanals of land 
m Rahoa. 

For the foregoing reasons I would ac¬ 
cept this appeal, set aside the judgment 
and the decree of the lower appellate 
Court and restore that of the trial Court. 
As the plaintiffs have substantially suc¬ 
ceeded they will get their costs in all 
courts. 

Agha Haidar, J. —I agree. 

R,D - Appeal accepted . 
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Tek Chand, J. 

J oint Hindu Family Hazuri Mal 
Malawa Mal- Plaintiffs-Petitioners. 

v. 

Ghulam Husain and another — Defen¬ 
dants Respondents. 

Civil Revn. No. 828 of 1927 
on 30th November 1927, from’ orde/c i 

lprii°i927. “ b ’ IUa86 ' ..R/' 204 
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Ahmad Din v. Mt. Fatima Bibi 


Civil P. C., 0. 1. R. 9 and 0. 2. R. 1—Objec¬ 
tion regarding misjoinder of parties raised but 
not pressed — No issue regarding misjoinder 
framed—Trial proceeding on merits—Order re¬ 
turning plaint due to misjoinder at this stage 
is bad. 

In a suit one of the parties objected to 
the suit on the ground of misjoinder of pirties 
and of causes of action, but the objection was 
not pressed further and the Court framed 
issues, but no issue was framed as to the suit 
being bad for misjoinder of parties or of causes 
of action. Evidence was then recorded and case 
closed. After this the Court returned the plaint 
on the ground that two different causes of action 
were joint and that two separate suits should 
be filed. 

Held, that as one of the parties had pleaded 
that the suit was bad for multifariousness but 
no issue was framed on this point and the 
parties had proceeded to trial on the merits, 
the objection has waived and so the order re* 
turning the plaint on that score at so late a 
stage is bad. [P 290 C 2] 

if and Lai —for Petitioners. 

Saim Das—lor Responlents. 

Judgment —The plaintiffs instituted 
a suit for recovery of R3. 210 alleged to 
be due from three persons, Ghulam 
Hussain, Mohammad Hussain and Hassan 
sons of Madu. In the plaint it was al¬ 
leged that the sum claimed was due on 
account of: (a), a balance struck by Madu, 
father of the defendants; and (b), a loan of 
IQU pais of wheat borrowed by Ghulam 
Hussain, defendant 1, from the plaintiffs. 
A decree was claimed for the sum due on 
both these items. 

The defendants resisted the suit alleg¬ 
ing that nothing was due in either ac¬ 
count and pleading that there was mis¬ 
joinder of parties and of causes of action 
in the suit as framed. The Court framed 
two issues on the merits: 

(1) Whether a balance had been struck relat¬ 
ing to item (a) by the father of the defendants 
and (2) whether the quantity of wheat men¬ 
tioned in (b) had been given by the plaintiffs to 
defendant !• 

No issue was framed as to the suit 
being bad for misjoinder of parties or of 
causes of action. Both the parties wore 
directed to lead evidence on the issues 
framed. The plaintiffs after producing 
their evidence closed their case on 2nd 
April 1927, but the defendants' pleader 
stated that they had no evidence to give. 
At this stage the Court instead of deciding 
the suit on the issues framed passed an 
order holding that the plaintiffs had 
joined two different causes of aotion in a 
single suit and accordingly it returned 
the plaint to the plaintiffs with the direc- 
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tion that they should file two separate 

A petition for revision has been pre¬ 
ferred by the plaintiffs and I have heard 
Dr. Nand Lai for the petitioners and Mr. 
Saim Das for the respondents. I am of 
opinion that the order of the lower Court, 
is clearly erroneous and ought to be set 
aside. The defendants had no doubt, 
pleaded that the suit was bad for multi- 
fariousness but no issue was framed on 
this point and the parties had proceeded 
to trial on the merits. The defendants 
had no doubt raised the objection?, but 
they had clearly waived it. The suit was 
a simple one and no real embarrassment 
was or could be caused to the parties by. 
the joinder of the two causes of action. 
Therefore the defendants never pressed 
the objection and for all practical pur-! 
poses had abandoned it. 

I, therefore, accept the petition, set aside 
the order of the lower Court and send 
the case back to it for disposal in ac¬ 
cordance with law. Costs will be costs 
in the cause. 

S.J. Petition accepted. 
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Shadi Lal, C. J., and Bhide, J. 

Ahmad Din and others -Plaintiffs— 

Appellants. 

v. 

Mt. Fatima Bibi and others — Defen¬ 
dants—Respondents. 

First Appeal No. 796 of 1923, Decided' 
on 28th November 1927. 

Custom [Punjab)—Female inheriting landed' 
property from male holds on Ufe-tenure — 
Reversioners can contest alienation of even non- 
ancestral property. 

A female inheriting landed estate from a male 
holds the property on life-tenure, and it is im¬ 
material whether the female is a widow, a 
daughter or a mother. A female is not compe¬ 
tent to alienate the property except for neces¬ 
sity, and the reversionary heirs of the last male 
holder are entitled to contest the alienation,, 
even if the property is not proved to be ances- 
tral: 18 P. R. 1906, Ref. [P 291 C 1,2] 

Des Raj Sawhney and Din Dayal 
Kapur —for Appellants. 

Zafrulia Khan, Bashir Ahmad and 
Khurshid Zaman—lor Respondents. 

Judgment. —On 19th March 1918,. 
one Mt. Umar Bibi, acting on behalf of 
her two minor daughters, mortgaged the 
land in dispute to the defendants Umar 
Din and Muhammad Din for Rs. 755- 
The estate originally belonged to Mt- 
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Umar Bibi’s deceased husband Sadar Din, 
aJat of Kofcli Maharan in the Gujran- 
wala District, and on the latter’s death 
it was inherited by his widow. The 
widow subsequently contracted a marriage 
with one Jala!, and consequently for¬ 
feited her life-estate, with the result that 
the property was mutated in favour of 
the two daughters of Sadar Dio. 

The plaintiffs, who claim to be the col¬ 
laterals of Sadar Din, have brought the 
present action for the declaration that 
they are entitled to inherit the land as 
soon as the daughters get marriel or 
attain majority, and that the alienation 
shall not prejudicially affect their right 
of succession to the estate. Now, the 
trial Judge holds, after examining the 
evidence on the record, and we have no 
hesitation iu endorsing his conclusion 
that the plaintiffs are collaterals of Sadar 
Din in the sixth degree and not in the 
fifth degree as chimed by them. We 
do not, however, agree with the learned 
Judge that the property in question has 
been proved to be ancestral qua the 
plaintiffs. It is beyond dispute that it 

was their duty to satisfy the Court that 

the property descended from the ommon 
ancestor Ghariba, and the mere fact that 
tho revenue records are silent on the 
question of the acquisition of the land by 

any of the descendants of Ghariba does 
not justify the conclusion that it be¬ 
longed to him. A mere conjecture, how¬ 
ever plausible, cannot be a substitute 

i - P !?« - and tl19 Ie ¥ ned counsel for tho 
plaintiffs is unable to invite our attention 

to any evidence which would show that 
the property descended from the common 
ancestor. 

Nor do we think that the plaintiffs, 

iu h theTi fS??* t0 th6 lasfc male ho,der 

the g ? 9 ’ ar ® 0afcifcIed fc0 inhQrit 

the eitate in preference to his daughters 

more especially when it is not proved to 
to Slish' Th f ° nU3 r03t0d Q P° Q them 

right ofLS a 10 favoQr ot their 

daughter? 33 . 10 ^ 0 thQ exoIu3ioQ ot the 
daughters and this onus they have 

w hoUy failed to discharge. 

t. ria l Judge is, however, wrong in 

that th« 8 i h0 mereIy Qa th0 ground 
. da ughters have got a prefer- 

the l oi»? 8ht ° f i suoees9ion - The rule of 

ito„‘ Jy h?i a °M° r mg lanied 831316 

tenure • • fche P r °Perty on life- 
are, and it is immaterial whether the 


female is a widow, a daughter or a mother, 
vide, inter alia, Abdul Hussan v. Habib 
Ullah (l). A female is not competent to 
alienate the property except for neces¬ 
sity, and the reversionary heirs of the 
last male holder are entitled to contest 
the alienation, even if the property is not 
proved to be ancestral. 

It is, therefore, clear that the aliena¬ 
tion cannot adversely affect the plaintiffs 
when the succession opens out to them, 
unless the mortgagees prove not only con¬ 
sideration but also necessity for the 
mortgage. The learned Subordinate 
Judge was, therefore, wrong in dismissing 
the suit without determining the question 
of the consideration and necessity for the 
alienation. 

We accordingly accept the appeal and 
remit the case to the trial Judge for re¬ 
decision with reference to the fore^oin® 
remarks. The costs in this Court shall 
abide the event. 

N - g -_ Appeal accepted. 

uruuuoj 18 P. ft. 1906=19 P. sV. R. 1905=' 
114 P. L. R. 1906. 
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Tek Chind and Agha Haidar, JJ. 
Inayat Plaintiff—Appellant. 

v. 

Mt. Bharai and others— Defendants— 
.Respondents. 

First Appeal No. 716 of 1923, Decided 
on 16th June 1927, from decree of Senior 
bub Judge, Jhang, D/- 6th January 1923. 

i 1 u, 1 . a% * byv'dow to prtieceased son's 

coi&rallTth7l*!i eCti T by rtm0te und «fined 
collaterals of the last male owner is not tenable. 

wa7 a he s? a l th o e | P ^r r n y - Was ac ^ uirod ^ one who 

was mutated in the name of his widoV^wh* 
made a gift of it in favour of har n rod*** ^? 
son’s daughter’s sons, but thif was 

, ***** : * hat the “ere faot that a parson he- 
longs to the Barne got as the last male 

TO ar 

5 LA 130 ^ <■ «■ 1917 iij.lw 

[P 293 C 21 
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(b) Custom ( Punjab) —Succession— Dinga 
Sials of Jhang District — Son's daughter's sons 
have superior claim to an agnate of a very 
remote degree. 

In the Ding* Sials of Jh ing District a soa’s 
daughter's sous hive under custom decidedly 
superior claim to succeed to a deceased's pro¬ 
perty thaa an agaate of a very remote degree. 

, . ,, , , r „ [P 294 Cl] 

(c) Manomedan Law—Succession — Son’s 

daughter's son succeeds as distant kindred in 
preference to person having undefined relation¬ 
ship. ^ 

According to Mahomedan law son’s daugh¬ 
ter’s sons are entitled to succeed as distant 
kindred in preference to a person whose rela¬ 
tionship is undefined : 31 P. L. R. 1907 (F.B.), 
Foil. [P 204 C 2]’ 

Gopal Chand and Din Dayal—ioc Ap¬ 
pellant. 

<7. L. Kapur and Abdul Aziz —for Res¬ 
pondents. 

Tek Chand, J.— The facts of the dis¬ 
pute giving rise to thu action out of 
which this appeal arises are as follows : 

The property in suit was acquired by 
one Bakha who was a Sial of the Dinga 
got residing in mauza Kaurian in tne 
Jhang District. Bakha died about 17 
years before the institution of the suit, 
leaving him surviving .a widow Bharai, 
defendant 1, and his pre deceased son’s 
daughter Daulat. Daulat married Sar- 
dara who is also a Dinga Sial of the same 
district, and gave birth to two sons : 
Muhammad, defendant 2, and Ahmad, de¬ 
fendant 3. On the death of Bakha the 
property in dispute was mutated in the 
name of his widow Bharai. On 13th 
August 1920, Mt. Bharai made a gift of 
this property in favour of -her pre-de¬ 
ceased son’s daughter’s sons, Muhammad 
and Ahmad, defendants 2 and 3. She 
had mutation entered in respect of 
this gift and in the proceedings before 
the revenue officer stated that she was 
making this gift in pursuance of instruc¬ 
tions given in an oral will by her hus¬ 
band just before his death. The muta¬ 
tion was sanctioned in favour of the 
donees on 11th April 1921. 

On 10th March 1922, Inayat, claiming 
himself to be a collateral of Bakha, de¬ 
ceased, in the fourth degree, instituted 
the present suit for a declaration 'that 
the aforesaid gift was null and void and 
ineffectual as against his rights. Defen¬ 
dants 2 and 3 denied that the plaintiff 
was a collateral of the husband of the 
donor in the fourth degree. On the other 
haod, they alleged that they were related 
to the deceased in the fifth degree and 
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that the plaintiff was more distantly 
related to him. The will, which had 
been mentioned by Mt. Bharai during 
the mutation proceedings, was also 
pleided in support of the gift. It was 
further stated that the donees were the 
sons of the daughter of the pre-deceased 
son of Bakha and the gift being in the 
nature of acceleration of succession the 
plaintiff had no locus standi to sue. In 
their statements before issues it was ad¬ 
mitted by both counsel that Sials were 
governed by the general agricultural 
custom of the province in matters of 
succession and alienation. The trial 
Court in an exhaustive judgment dis¬ 
missed the suit and the plaintiff has 
preferred a first appeal to this Court. 

I may at the outset remark that the 
defendants have entirely failed to esta¬ 
blish the oral will alleged to have been 
made by Bakha just before his death 17 
or 18 years ago, under which Mt. Bharai, 
purported to make the gift in favour of 
the defendants. The evidence produced 
by the defendants in support of it is very 
vague and inconclusive and was, in ray 
opinion, rightly rejected by the lower 
Court. 

The most important question to be de¬ 
cided is how and in what degree are the 
parties related to Ba kha, deceased. As 
already stated, the .plaintiff claimed to 
be a collateral of the fourth degree. In 
support of his alleged relationship, he 
produced twelvo witnesses. Mr. Gopal 
Chand for the appellant has read this 
evidence in extenso before us, and, after 
considering his arguments, l am of 'opi¬ 
nion that no reliance whatsoever can be 
placed on their testimony. Mr. Gopal 
Chand principally relies on the evidence 
of Ghulam Hassan (P. W. 7) who claims 
to be the family mirasi of Dinga Sials of 
the Jhang District. This witness has 
produced a pedigree-table which 'pur¬ 
ports to connect the plaintiff with Bakha 
deceased, in the fourth degree. After 
going through his evidence-and examin¬ 
ing the document put in by him, I have 
not the least doubt that this pedigree- 
table has been manufactured for the pur¬ 
poses of this case. The rest of the oral 
evidence is of a partisan character and 
is extremely vague and indefinite as to 
the exact relationship of the plaintiff 
with Bakha, deceased. I am, therefore, 
of opinion, that the learned Senior Sub¬ 
ordinate Judge came to a oorreot con- 
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elusion in holding that the plaintiff 
failed to prove that he was related to the 
deceased Rikha in the fourth degree. 

Defendant 2 and 3 claim to be con¬ 
nected with the deceased Bakha in two 
different ways. Firstly, they contend 
that they were his collaterals in the fifth 
degree ; and secondly that they were his 
predeceased son's daughter’s sons. As 
to the alleged collateral relationship, I 
must say at once that the evidence pro¬ 
duced by the defendants in no way 
differs in character from that produced by 
the plaintiff. Two of these witnesses, 
Inayat (D. W. 2) and Sultan (D. W. 5) 
claim to be the maurusi mira9is of the 
defendants and they have propounded a 
pedigree-table which is printed as Ex. 
D-3 at pages 13 to 16 of ’the paper-book. 
After examining the evidence of these 
two witnesses and looking at the docu¬ 
ment produced by them, I am of opinion 
that this document also has been pre¬ 
pared for the purposes of this case The 
rest of the oral evidence produced by the 
defendants to prove their alleged col¬ 
lateral relationship is of a partisan 
character and must, like the evidence of 
the plaintiff, be totally rejeoted. 

There is, however, no doubt that the 
defendants donees are the sons of the 
daughter of the pre-deceased son of 
Bakha, deceased. This was, as already 
pointed out, stated in so many words in 
the mutation proceedings and was not 
denied either in those proceedings or in 
the written statement filed at the trial 
Counsel for the plaintiff did not contra¬ 
dict this in his’statement made before the 
issues were framed and the case in the 
lower Court proceeded on this assump¬ 
tion. Mr. Gopal Chand has been unable 
to point out anything to the contrary 
and it must be held that defendants 2 
and 3 are Bakha's predeceased son’s 
daughter's sons. The result of my find¬ 
ings on this point, therefore, is that 
whereas it is established that both the 
plaintiff and defendants are Dinga Sial 
and very probably are the descendants of 
a common ancestor and are his agnates 
ot a remote degree, it is not possible to 

definitely say in what degree either the 

plamtiff °r the defendants are related to 
mm. But the defendants are in this ad¬ 
vantageous position that they are the pre- 

dweastd 800 ' 3 daaghfcer ’ 8 SOQ 9<>f Bakha 

The next question to be considered is 


whether on the above findings the plain¬ 
tiff has established a locus standi to 
maintain the suit. Mr. Gopal Chand for 
the plaintiff contends that Mt. Bharai, 
defendant 1, was in possession of her 
husband’s estate on the usual widow’s 
life tenure and as such she had no power 
to make a gift beyond her lifetime. He 
argues that the plaintiff being an agnate 
of Bikha deceased, even though of a 
remote degree, has a right to question 
his widow’s alienation and to preserve 
the estate for the benefit of the rever¬ 
sionary body after her death. I am, 
however, of opinion that this contention 
is devoid of all force. As pointed out 
already all that has ‘been established is 
that the plaintiff belongs to be samepof 
and is possibly or at best probably des¬ 
cended from a remote common ancestor 
with Bakha deceased. As such, he has, 
in my judgment, no right whatever to 
impugn an alienation by Bakha’s widow. 

It is now settled that the mere fact 
that a person belongs to the same got as 
the last male owner gives him no right to 
control his widow’s dealings with regard 
to the property that has descended to her 
from her husband. In Muhammad Rafi 
v. Khazan Singh (l), which is regarded 
as the leading authority on the subject, 
it was held that a person being unable to 
prove any specific relationship with the 
deoeased psfiprietor, cannot be allowed 
to maintain a suit for declaration to 
contest an alienation on the ground that 
he belonged to the same got or was des¬ 
cended from the same stock as the 
alienor. To the same effect are the 
decisions in Ram Bhaj v. Nand Ram (2) 
Jhmdu v. Gopal (3). Kirpa v. Chinti (4), 
and the recent case of Duni Chand v 
Lekhu{5). It must, therefore, beheld* 
that the plaintiff has no loous standi to 
maintain the suit. 


xnis nnding is sufficient to dispose of 

the appeal and it is not necessary to deal 

with the other points that arise on the 
pleadings. I wish, however, to examine 
an argument strenuously urged by Mr. 
Gopal Chand that both according to the 
custom of the Sials of the Jhang District 
asjvell as under the general agricultural 
(1) ClHSaj 63 P. R. 1892;-- 

a I arsatai mo = ii - c - «- 

(S) aTi 11 1312 =» I. 0. 206= 

G) A. I. R. 1923 530. 

(S) A. I. R. 1927 Lah. 256. 
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custom of the province the defendants 
being the sons of the daughter of the pre¬ 
deceased son of Bakha are not nearer 
heirs of Bakha deceased than the plain¬ 
tiff who is his agnate of a remote degree. 
The riwaj-i-am of the Jhang District 
prepared by Mr. Abbott in 1904-09 is, 
however, opposed to this contention. In 
answer to question No. 5 given by the 
members of the Sial tribe it is distinctly 
stated that if a person dies leaving the 
descendants of a pre-deceased son, these 
descendants succeed to his property in 
the same way as the pre-deceased son 
would have himself succeeded. This in¬ 
dicates that the right of representation 
is recognize! to the fullest extent amongst 
cbe members of this tribe. This answer 
is in accord with the general agricul¬ 
tural custom of the province which on 
the whole favours the right of the des¬ 
cendants of a pre-deceased person to suc¬ 
ceed. I must, therefore, hold that the 
defendants-donees, who are the daughter’s 
sons of Fattu, the pre-deceased son of 
Bakha, have under the custom a decidedly 
superior claim to succeed to Bakha’s 
property as against the plaintiff, who is, 
if at all, an agnate of a very remote 
cej ee. 

It may also be mentioned that accord¬ 
ing to the general agricultural custom a 
grand-daughter and her sons are more or 
less on the same footing as a daughter 
and her sons as against distant colla¬ 
terals, and as pointed out by the learned 
Judge of the Court below, among Sials of 
this district daughters of a sonless pro¬ 
prietor occupy a very much more fav¬ 
ourable position as against collaterals 
than in many other tribes in the Pro¬ 
vince. Mr. Gopal Chand has urged that 
answers to questions Nos 15 and 19 of the 
riwai-i-am indicate that custom favours 
only such daughters as are married in 
the same kuff as the deceased proprietor. 
In this case it is proved that the 
daughter of Fattu was married to 
Sardara, who is, like the plaintiff, a 
Dinga Sial of the Jhang District. The 
rule laid down in the answer to these 
two questions, therefore, applies to the 
defendants and they are, for this reason 
also, better heirs than the plaintiff. The 
gift is, therefore, an accelaration of suc¬ 
cession in favour of defendants 2 and 3. 

However, even if we were to accept the 
argument of Mr. Gopal Chand that the 
paragraphs of the riwaj-i-am above re¬ 


ferred to do not apply to a case like the 
present and that no custom special or 
general is proved laying down the rule 
which is to regulate succession to the 
property of a deceased proprietor as bet¬ 
ween remote collaterals and his pre¬ 
deceased son’s daughter’s sons then in 
that case the Courts are bound under the 
authority of the leading case reported as 
Daya Ram v. Sohel Singh (6) to fall back 
upon the personal law of the parties 
which in this case is Mahomedan law. 
It is conceded that under that system of 
law the defendants being the pre-deceased 
son’s daughter’s sons are entitled to 
succeed as distant kindred in preference 
to the plaintiff whose relationship, is as 
stated above undefined. In this view of 
the case also defendants 2 and 3 have 
got a right to be maintained in posses¬ 
sion of the property of Bakha after the 
death of his widow Mt. Bharai. 

For the foregoing reasons, I hold that 
there is no force in this appeal and I 
would dismiss it with costs. 

Agha Haidar, J. —I agree. 

g.T. _ A ppeal dismissed. 

16; [1903J 110 P. R. 1905=59 P. W. R. 

1907=31 P. L. R. 1907 (F. B.). 
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Dalip Singh, J. 

Devi Dial and others —Accused—Peti¬ 
tioners. 


v. 

Mt. Rattan Devi —Complainant—Res¬ 
pondent. 

Criminal Revn. No. 1333 of 1927, De¬ 
cided on 13th December 1927, reported 
by Dist. Magistrate Gujranwala, D/- 
24th August 1927. 

Criminal Trial—Warrant case—Accused re¬ 
serving cross-examination—Case ordered to be 
treated as summons case—Order is unjustifi¬ 
able and accused has a right to cross-examine. 

In a case tried as a warrant case under 
S. 323, I. P. C., some of the prosecution wit¬ 
nesses were cross-examined, accused reserving 
his right of cross -examining the complainant 
and a oharge was framed against the accused. At 
this stage the magistrate ordered tho case to be 
treated as one under S. 352,1. P. C., that is to 
say, as a summons case and the accused were 
refused permission to further cross-oxamme 
the proseoution witness. 

Held : the order of the Court was unjusti¬ 
fiable and the accused must be allowed to cross- 
examine all the prosecution witnesses that they 
may wish to. ^ J 

Partab Singh—tor Petitioners. 
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Report. — Mt. Rattan Devi, com¬ 
plainant lodged a complaint under Ss. 147 
-•323, 354, 504, I. P. C., against Devi 
Dial and others. The case was -sent to 
•the Bench of Honorary Magistrates, Guj- 
ranwala, exercising 2nd Class powers. 
Th6 Court issued summons under S. 323, 
I. P. C. The prosecution witnesses were 
examined, but the complainant and one 
or two dther prosecution witnesses were 
not cross-examined at all by the accused, 
evidently because the case was proceeded 
with as a warrant case and they knew 
that they had a right to re-cross-examine 
>the prosecution witnesses in oase a charge 
was framed against them. However, at 
this stage, the Court ordered that the 
■case should be treated as one under 
S. 352, I. P. C., i. e., a summons case and 
that the accused should produce their 
defence. Oa this the acoused applied 
that the prosecution witnesses should be 
summoned for re-cross-examination as 
they had reserved their right to re-cross- 
examine them; but this application was 
refused by the Court and now the ac¬ 
cused have applied to me for the revision 
■of the said order. 

I have perused the file and I find that 
•the complainant was not cross-examined 
at all and there was practically no cross- 
examination of another prosecution wit¬ 
ness also.i I certainly think the re¬ 
fusal of the Court to summon these wit¬ 
nesses for re-cross-examination oannot 
be considered justifiable and the order of 
refusal is prejudicial to the interests of 
justice. The accused party must have an 
opportunity to cross-examine them. 

As I oannot pass the order myself I 
•submit the case to the Hon’ble Judges of 
the H^h Court with the recommendation 
.that the order of the Court, dated 6th 
•July 1927, may be revised and the Court 
•directed to re-summon the prosecution 
witnesses whom the acoused want to re- 
■cross-examine. 

Judgmcnt.-This oase has been re¬ 
ported by the District Magistrate, Guj- 
;ranwal a under S. 438, Criminal P. C. 
The facts are that on a complaint by 
Mt. Rattan Devi the oase was being tried 
by a Bench of Honorary Magistrates as a 
warrant case under S. 323,1. P. C. Some 
he proseoution witnesses were oross- 

-croM 1 ^’ • th ? com P laiQ anb was not 

jroas-exammed at all and a oharge was 

against the accused. At this 


stage the Bench of Honorary Magistrates 
ordered that the case should be treated 
as one under S. 352, I. P. C., that is to 
say, as a summons case and refused to 
allow the acoused to further cross- 
examine the prosecution witness. It 
is obvious that the accused may have 
been considerably prejudiced by this and 
in the circumstances I direct that the 
Bench of Honorary Magistrates allow the 
accused to cross-examine all the prosecu¬ 
tion witnesses that they may wish to and 
then the case will be disposed of accord¬ 
ing to law. 

The reference is accepted accordingly. 

S J. Reference accepted. 
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Addison and Johnstone, JJ. 

Emperor— Appellant. 

v. 

Puran Singh —Respondent. 

Criminal Appeal No. G77 of 1926, De¬ 
cided on 22nd June 1927, from order of 
Sess. Judge, Ludhiana, D/- 12th April 
1926. 

Arms Act( II of 1878). 3. 19 (/) — Instrument 
consisting of a lathi and an axe-like blade and 
not one used for domestic purposes is "Arm” 

An instrument consisting of two separate 
pieoes, namely, a lathi 6’ 3” long, at one end of 
which a hallow screw and an axe-like blade 5" 
by 4J having a sorew to allow of its being 
fixed into the long lathi was held to be an arm 
within the meaning of S. 19 (f), Arms Aot, as no 
instrument like that is ever used for domestic 
or agricultural purposes : 33 P. L. P..1914; 16 
P.R. (Cr.) 1900; and 32 P. R. Cr. 1918, Foil. 

_ [P 296 Cl] 

Government Advocate—(or the Crown. 

H. Rustomji —for Respondent. 

Addison, J. The respondent was 
tried under S. 19 (f), Arms Act, for being 
in possession of an arm” and was oon- 
yjofod of that offence on 30bh Maroh 
1926 when he was sentenced to three 
months rigorous imprisonment. His 
appeal was accepted on 12th April 1926 
by the learned Sessions Judge on the 
ground that the blade of the weapon was 
an ordinary axe-blade and that, therefore, 
it could not be said to be an "arm ” 
Against his acquittal by the Sessions 
Judge the Crown has appealed. 

The respondent was an absconder in a 
dacoity case. The polioe reoeived infor¬ 
mation that he was living with a relative 
in a particular village. They raided the 
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house about 3 a. m. on 1st October 1925, The same 
and arrested the respondent when he was Emperor v. 
lying asleep on a bed. After the arrest T n tu.. 
the house was closed. It was searched in the anneS a 
the morning after daylight. During the acquittal na 
search concealed in the bed on which the Se convi 
respondent had been sleeping, were found ence under < 
a long latln and an axe-like blade, deta- m. 

ched from each other. There is ample • rbe *'? 5p ° 

evidence to this effect and the only ques- 5? a . jai1 T bef 

tion is whether these two articles when . SS10 ? S 

combined together, constitute an “arm ” S1DCe A . p . nl , 
mi _ . . . . upon him t 

ine instrument in question consists of means exce' 

two separate pieces, namely, a lathi 6 ' 3 " that he has 

long, at one end of which is a hollow do not think 

ThfcTVi an i . a ”’ I,ke blade ’ 5 " by 4 -" t0 Jail. At 
? h ! 3 , b ^ d . e bas a s f rew allow of its be- month s inn 
mg faxed mto the long lathi. No instru- too light a s 
ment like that is ever used for domestic now to pay a 
or agricultural purposes. The handle is of its paym 
too long and the screw would soon be- rigorous im 
come useless if the instrument was much will either p; 
used. On the other hand, it is an admi- bail bond bef 
rable weapon for offence and defence, Inhnafnn 
while it admits of being successfully con- <. T 
cealed by hiding the axe like head on the "(s H ' itfiai 3 
person and carrying the handle as a lathi 20 Cr. L 

P-ke learned Sessions Judge was clearly 
jwrong in holding that because the head 
was like an ordinary axe-head; it was not \ I ] 

an arm.” In the first place it was not 
an ordinary axe-head because of the screw. 

In the second place the length of the 
handle renders the instrument useless for 
domestic purposes. Further, his decision Akbar- 
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The same conclusion was arrived at i D 
Emperor v. Ralla Singh (3). 

In these circumstances I would accept 
the appeal and, sotting aside the order of 
acquittal passed by the learned Sessions 
•Judge, convict the respondent of an off¬ 
ence under S. 19 (f) Act 11, 1878. 

The respondent was about half a month 
in a jail before he was acquitted by the 
Sessions Judge. He has been out of jail 
since April 1926. The sentence passed 
upon him hy the Magistrate was by no 
means excessive, but owing to the fact 
that he has been for so long out of jailT 
do not think that be should be sent back 

th® same time, as half a 
month's imprisonment is obviously much 
too light a sentence, I would sentence him 
now to pay a fine of Rs. 100 and in default 
of its payment to undergo two months-* 
rigorous imprisonment. The respondent 
will either pay the fine or surrender to his 
bail bond before the District Magistrate. 
Johnstone, J.—I agree. 

_ S.J. _ • Appeal accepted 

(3) [W18J 32 P. R. 1918 Cr. =48 1. C. 486= 
20 Cr. L. J. 11. 
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Broadway, J. 

Emperor 


Akbar —Accused—Respondent. 


goes in the face of numerous decisions of 
this Court. In Gahna v. Emperor (1), 
where there was a handle 4' long and an 
axe-like blade capable of being fixed to 
the handle by a ring, it was held that 
this did not differ from a chhavi and that 
it was an arm” within the meaning of 
the Arms Act, In The Crown v. Santa 
Singh (2), it was held that 

where the circumstances of a case show that 
a weapon or instrument is carried or possessed 
for the purpose of offence or defence and not 
as an article of domestic or agricultural utility, 
there is no reason why such weapon or instru¬ 
ment should not be held to fall within tho 
categor; of ‘arm,* 

and further that 

it was not necessary to decide whether the 
weapon was a chhavi or a ganda6i, it being im¬ 
material what the name, shape or size of an in¬ 
strument is, but material to determine the use 
for which it is carried or possessed. 

(1) [1914] 33 P. L. R. 1914=24 I. C. 594=1 P. 

W. R. 1914 Cr. 

(2) [1900] 16 P. R. 1900 Cr. 


Criminal Revn. No. 1186 of 1927, De¬ 
cided on 16th December 1927, reported 
by Dist. Magistrate, Attock, on 26th Au¬ 
gust 1927. 

Criminal P. C., S. 5G2 — Accused charged 
under S . 193, Penal Code for deliberately com¬ 
mitting perjury—Deterrent punishment should 
be awarded . 

A the accused was a complainant in the case 
against D and had received a ballet wound. He 
was won over by the defence in»the case against 
B and he deliberately committed perjury in¬ 
tending to screen B. In a case against A under 
S. 193, Penal Code, the Magistrate proceeded im 
dealing with A under S. 562. 

Held : the Magistrate was wrong in dealing 
with the accused so leniently and that a deter¬ 
rent punishment ought to be awarded. 

(P 297 C 1] 

Report.—Tho matter arose out of a 
case under S. 307, Penal Code. One Hans- 
Raj fired a pistol shot at the said Akbar 
at Ghurghusbti in police station Hazra 
The bullet hit him in the shoulder and 
remained in the body. Hans Raj was 
challaned under S. 307, Penal Code. Ak- 
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bar was prod need as a witness by the 
prosecution and while on -oath he told 
material lies in the Court to save Hans 
Raj. Some other witnesses did the same. 
Hans Raj was, however, convicted by 
Khan Abdul Majid Khan, M. B. E., Magis¬ 
trate of the 1st Class, exercising en¬ 
hanced powers under S. 30, Criminal P. 
C., and the conviction was upheld in ap¬ 
peal. Complaints under S. 193, Penal 
Code, were lodged against Akbar and one 
Jullundhur. Akbar was convicted and 
released on probation under S. 562, Cri¬ 
minal P. C. 

The infection of the prosecution wit¬ 
nesses going hostile, particularly amongst 
the residents of Chhachh (police station 
Hazro), is daily increasing. It is a well- 
known fact that in cases of perjury it is 
extremely difficult to obtain evidence 
sufficient to bring the guilt home to the 
perjurer. If the very few cases, in which 
proseoution suocoeds in convincing a 
Judge, are also lightly dealt with merely 
because, as the Court has remarked, the 
convict had received a bullet wound and 
was probably seduced by interested peo¬ 
ple, there will be no end to the matters. 
The people should not be suffered to 
understand that a perjurer if convicted, 
which is very seldom, has still a chance 
of escape on probation. If the complain¬ 
ants themselves succumb to accused's 
allurements what is to be expected of the 
corroborating witnesses ? This sentence 
has had a very bad effect on the witnesses 
in other cases. I, therefore, forward the 
record to their Lordships and reoommend 
that the order of release on probation be 
set aside and a deterrent sentence inflicted 
on the convict. 

Order.— Akbar has been found guilty 
of an offence under S. 193, I. p. q and 
has been dealt with under S. 562, Cri¬ 
minal P C. The reason for this is that 
he was the complainant in the case against 
Hans Raj and had received a bullet wound 
There is no doubt that he was won over 
by the defence m the case against Hans 
Raj and that he deliberately committed 
perjury intending to soreen Hans Raj. In 
these circumstances I do not think the 
Magistrate was right in dealing with Ak¬ 
bar under S. 562, Criminal P. C. Per- 

whfch t fc0 -Y ife { - T ? Dy such lenien °y 

mind fc I ht?°K lder muj P laced - bearing in 

S h o cl™ Bhofc 1 sefc aside the 
order Bader S: 662, Criminal P. C., and 


sentence Akbar to rigorous imprisonment 
for one year. 

N.K. Revision allowed. 
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Harrison and Tek Chand, JJ. 

Bhamboo Mal —Defendant—Appellant. 

v. 

Ram Na'rain and others— Plaintiffs— 
Respondents. 

Second Appeal No. 2225 of 1923, De¬ 
cided on 17th January 1928, from decree 
of the Dist. Judge, Rawalpindi, D/-4th 
July 1923. 

(а) Civil P. C., S. 20— Suit by principal 
against co/nmission agent — Suit should be 
brought where the commission agent carries on 
business. 

A suit by a principal against a commission 
agent who has agreed to execute an order 
placed with him 'by correspondence must be 
instituted at the place where the commission 
agent carries on his business and the princi¬ 
pal cannot sue him at the place from where ho 
sent the order: 76 P. It. 1696; 1 Lah. 203 and 
A. I. R. 1924 Lah. 593, Foil. [P 298 C 2] 

(б) Cieif P.C., S. 21— Suit in British Indian 
Court against non-resident foreigner on a cause 

of action out of British India—S. 21, Civil P . 

C.. has no application. 

A suit instituted in a British Indian Court 
against a non-resident foreigner on a cause of 
action which arose wholly outside British ter¬ 
ritory is not cohered by S. 21 : A. I. R. 191& 
P. C. 150 and (1918) M. W. N. 378, Foil. : 8? 
P. B. 1914, Rel. on. [P 298 C 21 

Nand Lai —for Appellant. 

Bhagat Govind Das —for Respondents-.. 

Tek Chand, J. —The plaintiffs res- 
pondents instituted a suit in the Court 
of the Subordinate Judge, Rawalpindi, 
for recovery of Rs. 1,780 from the de¬ 
fendant-appellant, who oarried on the 
business of a commission agent at Sri¬ 
nagar. It was alleged in the plaint that 
a contract had been entered into between 
the parties at Rawalpindi, whereby the 
defendant had agreed to purohase for the 
plaintiffs dry apricots at Askardu in 
Kashmir territory and to deliver them at 
Rawalpindi, thaj the plaintiffs had 
remitted Rs. 1,500 to the defendant at 
bnnagar for the purpose, but that-the de¬ 
fendant had neither supplied the apricots 
nor returned the money. The plaintiffs, 
accordingly sued to recover the amount 
advanced (R s . 1,600) together with in¬ 
terest thereon (Rs. 280). 

The defendant admitted that an order for 
the pnrohase of apricots had been placed 
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by the plaintiffs with him and ho-had 
received Rs. 1500 from them at Srinagar. 
Ho denied, however, that the contract had 
been completed at Rawalpandi or that 
he had agreed to deliver the apricots 
there. On the other hand, he alleged 
that the order had been placed by the 
plaintiffs with him at Srinagar and as the 
cause of action did not arise in whole or 
in part at Rawalpindi, the Court had no 
jurisdiction to entertain and try the suit. 
On the merits he pleaded that in accord¬ 
ance with the instructions sent by the 
plaintiff ho had purchased apricots at 
Askardu but the co3t was far in excess of 
Rs. 1,500, and as in spite of repreated de¬ 
mands the plaintiff failed to pay the 
balance, the defendant had sold the fruit 
at a loss and had recouped himself out 
of the amount advanced (Rs. 1,500). 

The Subordinate Judge framed a pre¬ 
liminary issue as to the jurisdiction of 
Rawalpindi Courts to hear ‘the suit and 
finding in the affirmative proceeded to 
trial on the merits. He held the conten¬ 
tions of the defendant to be baseless, and 
granted the plaintiffs a deoree for Rs. 
1,780. 

On appeal by the defendant, the learned 
District Judge, in an exhaustive judgment 
■found that the contract had been entered 
into at Srinagar, that no part of the 
cause of action arose in British India and 
consequently the Rawalpindi'Courts had 
no jurisdiction to entertain and try the 
suit. He held, however, that as there 
had been no failure of justice by reason 
of the suit having been tried at Rawal¬ 
pindi the decree of the trial Court could 
not, under S. 21, Civil P. C., be set aside 
for want of jurisdiction. On the merits 
the learned Judge found for the plaintiffs 
and held that they were entitled to re¬ 
cover Rs. 1,500 which they had advanced, 
but that they could not be allowed in¬ 
terest on the advance. The amount de¬ 
creed by the trial Court was accordingly 
reduced to Rs. 1,500. 

The defendant has preferred a second 
appeal to this Court and the plaintiff- 
respondent has filed cross-objections pray- 
in that the amount decreed be enhanced 
to Rs. 1,780. 

Mr. Govind Das for the respondent at¬ 
tempted to challenge the finding of the 
learned District Judge that the Rawal¬ 
pandi Court had no jurisdiction to try 
the suit. But the learned District Judge 
has, after an exhaustive review of the 


evidence, held that the relationship bet¬ 
ween the parties wa3 that of principal 
and agent, that the order had been placed 
by correspondence with the defendant at 
Srinagar, and that no agreement to make 
delivery at Rawalpindi had been proved. 
There can be no doubt, that on these 
facts the Rawalpindi Court had no juris¬ 
diction to entertain the suit. It is 
settled law that a suit by a principal 
against a commission agent who -has 
agreed to execute an order placed with 
him by correspondence mu3t be insti-j 
tuted at the place where the commission 
agent carries on his business and that' 
the principal cannot sue him at the place 
from where he sent the order, see 
Muhammad Shafi v. Karamat Ali (l), 
Asa Ram-Kalu Ram v. Bakhshi Ram m 
Kanahyia Ram'{ 2) and Pirthi Singh • 
Jamiat Rai v. Harsukh Das-Jhog Mal 

(3) . I must, therefore, uphold the find¬ 
ing of the learned District Judge that the 
Rawalpindi Court had no jurisdiction 
to entertain and try the suit. 

The next question to be decided is whe¬ 
ther the learned District Judge was right 
in holding,with reference to the provisions 
of S. 21, Civil P. C., that thedecroe of the 
trial Court could not be set aside for want 
of jurisdiction as there had been no con¬ 
sequent failure of justice. There is no 
doubt that if the cause of action had 
arisen at a place in British India, but 
outside the Rawalpindi District and the 
suit had been instituted at Rawalpindi 
and tried and decided there in spite of the 
objections of the defendant, the deoree 
so passed could not have been set aside 
on appeal unless it had been established 
that there had been a consequent failure 
of justice : see Ratti Ram v. Kundan Lai 

(4) . But this rule does not apply when 
a suit has been instituted in a British 
Indian Court against a non-resident for¬ 
eigner on a cause of action which arose, 
wholly outside British territory and the 
lower Court has, after overruling the 
defendant’s objection, tried and decreed 
the suit against him. S. 21, Civil P. C. f 
on which reliance is placed, runs as 

follows : , . „ 

No objection as to tho place of suing shall 
be allowed by any appellate or revisional Court 
unless such objection was taken in the Court 


(1) [1896] 76 P. R. 1896. 

2) [1920] 1 Lah. 203=53 I. C. 331. 

,3) A. I. R. 1921 Lah. 593. 

(4) [1914] 87 P. A. 1914 = 26 I. C. 543 
P. L. R. 1915. 


I 
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of first instance, at the earliest possible op¬ 
portunity and in all cases where issues are 
settled at or before such settlement, and unless 
there has been a consequent failure of justice. 

Ifc will be seen that this section refers 
to objections only to the “ place of suing” 
and not to those of the inherent inccm- 
potency of a Court to assume jurisdic¬ 
tion. Ss. 15 to 20 of the Code which im¬ 
mediately precede S. 21 lay down rules 
as to the “ place of suing” and there 
can b3 no minner of doubt that in that 
section this expression is used' with 
reference to these rules. It is not denied 
that Ss. 15 to 20 regulate the venue with¬ 
in British India and apply only to those 
places where the Code is in force. They 
deal with matters of domestic concern 
and prescribe rules for assumption of 
territorial jurisdiction hy British Indian 


Courts in matters within their cogni¬ 
zance and do not govern claims against 
persons or things wholly outside then- 
jurisdiction. It follows, therefore, that 
the rule laid down in S. 21 applies only 
to cases cognizable by such Courts only. 
Reference may in this connexion be made 
to Setruoharlu Ramabhadra Raju v. 
Maharaja of Jeypore (5), where a suit 
bad been instituted in the Court of the 
Subordinate Judge of Vizagapatam on a 
mortgage of property which was partly 
situate in that distriot and partly in 
one of the scheduled districts to which 
the Civil Procedure Code did not apply. 
No objection was taken by the defend¬ 
ant at the trial to the jurisdiction of the 
Court to deal with any part of the pro¬ 
perty in suit and a deoree was passed for 
the sale of the entire mortgaged pro¬ 
perty. On appeal the defendant objected 
for the first time that the trial Court had 
no jurisdiction to deal with the part 
of the property situate in the scheduled 
district, but the High Court, finding that 
no prejudice had been caused by suing 
in the wrong Court refused to interfere 
p n 0W m Of fch ? P rovisi °a of S. 21, Civil 

•j ll ; Pr ‘ yy CoQQcil > however, set 
aside the decision of the High 'Court and 
observed that S. 21 applied only where 
one nght place of suing was one subject 
to the Code. Dealing with the property 
situate in the scheduled distriot their 
ijordships remarked that 

euL a “ ° K b i-V>°° as to the place of 

£«■«&«a s ass 


Their Lordships, in rejecting an argu¬ 
ment based on S. 17, Civil P. C., held 
that the word “ Courts” as used in that 
section “ must be held as meaning the 
Courts to which the Codo applies.” 

The question was also considered by a 
Division Bench of the Madras High Court 
in Manjappa v. Rajagopalchariar (6) 
where it was held that S. 21 has no ap¬ 
plicability to a case in which there has 
been usurpation by the lower Court of 
the jurisdiction of a foreign Court. I 
must, therefore, hold that the Rawal¬ 
pindi Court had no jurisdiction to try 
the case and that the District Judge was 
bouad to givo effect to the defendant'si 
objection. I would accordingly aocept 
the appeal, set aside the decree of the 
District Judge and dismiss the plaintiffs- 
respondents’ suit. But having regard to 
all the circumstances of the case I would 
leave the parties to bear their own costs 
throughout. The cross-objections neces¬ 
sarily fail and are dismissed. 

Harrison, J. —I agree. 

S-J. Appeal accepted. 

(6j [1918J M. W. N. 878 = 15 1. C. 779 _ = _ 2T 
M. L. T. 95. 
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Tek Chand, J. 

Secy, of Slate —Defendant—Petitioner. 

v. 

Uaji-Bakha Fazal Din— Plaintiffs—■ 
Respondents. 

Civil Revn. Petn. No. 741 of 1926, 
Decided on 9th February 1927, from 
decree of Senior Sub-Judge, Ferozepore, 
D/- 28th July 1926. 

(a) Railways Act (9 of 1890), S. 72 -Risk- 
Note B—Suit for damages for loss of goods —- 
Burden of proving neglect of railway is on the 
party suing for damages. 

Before a person, who has consigned his goods 
under Risk-Note B, is entitled to maintain an 
action for damages for loss of his goods, ho 
must definitely provo that the loss was caused 
by reason of the wilful nogloot of the Railway 
Administration or its servants: Smith Ltd. v. 
Great Western Ry. Co., (1922) 1 A. C. 178, Foil. 

J R 1 ? xll £ a y? Acl o/ 1890), S. ’ll—Risk- 
!>•? S ? or damages for loss of goods— 

Railway Company alleging theft from running 

t0 Prove it-The admission is 

SafS c%‘£ny°: ,h ” t by " ,s 
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allegation, the admission is not of theft at 
large but of a specific form of theft ; and 
in any case the onus still lies on the plaintiff 
to prove neglect or theft by the servants of the 
Company: A. I. R. 1926 Pat. 148 and 43 Dorn. 
709, Foil. [P 301 Cl] 

(c) Civil P. C„ S 115— Lower appellate Co-art 
Jailing to take notice of real point in the case — 
High Court can interfere in revision. 

Where the lower appellate Court has failed 
to take notice of the real point in the case and 
has given no decision on it at all, it is clearly a 
material irregularity justifying interference of 
the High Court ou the revision side: A. I. R. 
1921 Lah. 60 ; 13 P. W. R. 1009 ; 13 I. C. C57 
and 15 C. L. J. Ill, Foil. [P 301 C 2] 

Carden Noad—tor Petitioner. 

Muhammad Amin— for Respondents. 

Judgment. —On 14th July 1922 the 
Gwalior Metal Works Company Limitel 
booked a consignment of 21 bags of alu¬ 
minium wares at ttie Gwalior Railway 
Station on the G. I P. Railway for car¬ 
riage to Ferozeporo City on the North- 
Western Railway. The goods were booked 
to the consignor himself, but he had 
endorsed the railway receipt in favour of 
the plaintiff thus entitling him t<f take 
delivery of the consignment at Feroze- 
pore. When the plaintiff went to the 
Ferozepore railway station to take deli¬ 
very, it was discovered that only three 
bags out of 21 had arrived and that the 
remaining 18 bags were not forthcoming. 
The plaintiff took delivery of the three 
bags and on 27th August 1923, instituted 
the present suit against the Secretary of 
State for India through the Agent, 
North-Western Railway, for recovery of 
Rs. 495-3 6 being the price of the missing 
18 bags. In the plaint it was alleged 
that the loss wa3 due to the wilful neg¬ 
lect and gross carelessness of the Railway 
Administration The G I. P. Riilway 
and the Gwalior Metal Works were also 
impleaded as defendants, but none of 
them appeared and the proceedings were 
ex parte against them. 

The Secretary of State pleaded, inter 
alia, that the goods were booked at a 


The trial Court found that the con¬ 
tention of the defendant that the goods 
had been lost on the G. I. P. Railway was 
not proved and also that the defendant 
had failed to establish that the goods 
were lost in a theft committed from a 
running train. 

On these findings, but without going 
into the question as to whether defen¬ 
dant 1 was guilty of wilful neglect, it 
decreed the plaintiff’s suit. 

On appeal by defendant 1 to the Senior 
Subordinate Judge at Ferozepore, it was 
specifically urged in the memorandum of 
appeal that the lower Court could not 
legally pass a decree in favour of the 
plaintiff in view of the fact that there 
was no evidence of negligence on the part 
of the Railway Administration. The 
other findings as to the loss having oc¬ 
curred on the North-Western Railway 
and the goods not having been stolen from 
a running train were also challenged. 
The appellate Court, however, upheld 
these findings, but, without going into 
the question of wilful neglect on the part 
of defendant 1, dismissed the appeal. 

Defendant 1 has come up to this Court 
on the revision side and the learned 
Government Advocate, who appears in 
support of the petition for revision, has, 
accepting the findings of the Courts below 
as correct, argued that the Courts have 
acted with material irregularity in not 
applying their minds to the really vital 
point in the case, namely whether adecree 
for damages for loss of the goods con¬ 
signed, under Risk-Note B could bo passed 
in favour of a consignee against the 
Railway Administration without a definite 
finding that the Riilway Administration 
was guilty of wilful negleot. After hear¬ 
ing the learned Government Advocate for 
the petitioner and Mr. Muhammad Amin, 
who appears for the respondent, I am of 
opinion that this contention must prevail. 

In Risk-Note B it is definitely provided 
that the Railway Administration will 


special reduced rate at the owner’s risk 
under Risk-Note B and that for this 
reason the Riilway Administration was 
free from all liability for the alleged loss. 
It was further plealod that the goods 
had boon lost on the G. I. P. Riilway in 
a theft committed from a running train 
and that for this reason also defendant I 
was not liable. The plaintiff at first 
denied the execution of the Risk-Note B, 
but later on he admitted it. 


irry the goods 

arraless and free from all responsibility for 
ay loss, destruction or deterioration of, or 
amige to, the said consignment, from any 
ause whatever except for the loss of a completo 
ansignment or of one or more complete paok- 
gos forming part of a consignment due either 
> the wilful neglect of the Railway Adminis- 
ration or to theft by or to the wilful noglect of 

;s servants. * * * provided the term wil 

ul neglect” be not held to include fire, robbery 
rom u running train or any other unforeseen 
vent or accident. 


1928 


Fateh Ali v. Gehna 


Lahore 301 


Ifc is, therefore,'clear that before a per¬ 
son, who has consigned his goods uader 
Risk-Note B is entitled to maintain an 
iction for damages for loss of his goods, 
he must definitely prove that the loss 
was caused by reason of the wilful neglect 
of the Railway Administration or its ser¬ 
vants. If and when he has succeeded in 
proving such neglect, it will be open to 
the Railway Administration to claim im¬ 
munity by proving that the theft was 
from a running train. It is now well 
settled that the onus of proving that the 
railway was guilty of wilful neglect lies 
clearly upon the plaintiff. There was at 
one time a conflict of judicial authority 
on this point, but all doubts have been 
set at rest by the decision of the House 
of Lords in the well-known case of Smith 
Ltd. v. Gi'eat Western Ry. Co. (1), where 
it was held with reference to a risk-note, 
the terms of whioh were very similar 
to those of Risk-Note B, that it lies upon 
the plaintiff to affirmatively establish 
that the loss was due to the wilful mis¬ 
conduct of the Railway Company and its 
servants, and that the failure of the 
railway to account for the loss of goods 
was not evidence, which justified the 
Court in interfering that the loss arose 
from such wilful misconduot. 

The learned counsel for the respon¬ 
dents, however, has argued that in this 
case the railway had set up a pie* of loss 
by theft from a running train and having 
failed to prove it, it is not open to it 
now to insist upon the plaintiff proving 
wilful neglect on the part of the defen¬ 
dants In my opinion this contention is 
devoid of all force. In a oase, which is 
very similar to the present one a Division 

Pi -* aa Coart h0ld ^at 
where the Railway Company alleged theft 

from a running train, but failed to prove 
Sf.J 1 2 T? 00 ' the admission was not of 

he .I T; - bafc of a 3p0oifio form of 

lav on ^ Ci9a fche °bus still 

theft h fch fl P aintlff ' t0 prove ne g le °t or 

theft by the servants of the company: 

„ L , P - Rv- Datti Ram (2). I a a 
somewhat similar case, the Bombay High 
Court also came to the decision in B. B. 

b °Co L fe) * °T h !' ? an °Modlal Chotalal 
_ 0 • The terms of t he risk-note 

(1) ffiJ X A. 0. 178=88 T. h. R. 359=27 

(2) L - K. B. 423. 

ffi * Pat - ii 8 = 5 p “t- ns- 

Cum 769 =5a "■ 


are very clear and cast a duty on the 
consignor to establish that the railway 
was guilty of wilful neglect before he can 
hold it liable for the loss. 

In the present case the plaintiff speci¬ 
fically alleged in his plaint wilful neglect 
on the part of the defendant, but led no 
evidence whatever in support of it. Nor 
are there any materials on the record 
from which I can infer that the defen¬ 
dant or any of its servants was guilty of 
any such neglect. Respondents’ counsel 
concedes that this is so, but urges that 
this is a petition for revision under S. 44, 
Punjab Courts Act, and even if a mistake 
of law has been committed by the appel¬ 
late Court, thi9 Court ought not to inter¬ 
fere. But this is not a case in which 
the lower appellate Court ha9 come to 
an erroneous decision on a point of law. 
Here, as already pointed out. the appel¬ 
late Court, (as also the trial Judge), has 
failed to take notice of the real point in 
the case and has given no decision on it 
at all. This is clearly a material irregu¬ 
larity justifying interference on the revi¬ 
sion side: see Tej Bhan v, Wali Dad (4), 
Bawa Naringir v. Miran Baksh (5), Baij 
Nath Mistry v. Jang Bahadur (6), and 
Sibu Sant v. Nelai Charan Das (7). 

For the foregoing reasons, I accept the 
petition and, setting aside the decrees of 
the Courts below, dismiss the plaintiff’s 
suit. As defendant l put forward a plea 
of theft from a running train, but failed 
to prove it, I leave the parties to bear 
their own costs throughout. 

Petition accepted. 

(4) A. I. R. 1921 Lah GO. - 

(5) [1909] 18 P. W. R. 1909 = 1 1. C. 314 

(6) [1912J 13 I. C. 657. 

(7) [1911] 15 C. L. J. 114=9 I. C. 806. 
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Tek Ohand and Agha Haidar, JJ. 

Fateh Ali and others— Plaintiffs— 
Appellants. 

v. 

Gehna and of/iers-Defendants—Res¬ 
pondents. 

First Appeal No. 318 of 1923, Decided 
on 11th May 1927, from decree of 1st 

01. Sub-Judge, Sialkot, D/- 22nd Daoem- 
ber 1922. 

SKTMSW 10 *** “ Lll ' d 

m^ rQ iS rule of law undor whioh a prior 
mortgagee by .purchasing the rights P 0 f a 
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puisne mortgagee loses the rights, which had 
been s e ; U red to him by the earlier mortgage. 
In such cases, the presumption is that he 
intended to keep alive the prior security and 
would be entitled to fall back upon it in case 
of necessity. [P 303 C 1] 

G. C. Narang and Maya Das—lor 
Appellants. 

S. A. Nasir and Dhanpit Rii —for 
Respondents. 

Tek Chand, J. —On the 13th Febru* 
ary 1914, defendants 4, 5 and 6 Nagahia, 
Sultan and Bibu, who are the owners of 
133 kanals, 16 marlas of land executed 
a deed of mortgage in respect of this land 
in favour of plaintiffs, 1, 2, 5 and 6 and 
Ilakim. the predeces3or*in interest of 
plaintiffs 3 and 4 and defendant 7 for 
a sum of Rs. 3,455. The mortgage was 
with possession and the mortgige money 
was to bear no interest. The term of 
the mortgage was fixed as 17 years and 

twas specifically provided that within 
that period : 

the mortgagors were not entitled to redeem 
the land nor could the mortgagees demand 
their mortgige money from the mortgagors. 

It was stipulated that on the expiry 
of this period when the principal mort¬ 
gage money was paid the land shall be 
redeemed. This mortgage was given 
effect to in the revenue papers and the 
mortgagees took possession of the land 
as agreed upon. 

On the 6th March 1916, the mortgagors 
executed another mortgage*de9d in respect 
of the same property in favour of one 
Ilari Singh for a sum of R3. 6,000. It 
was stated in this deed that out of the 
mortgage money Rs. 3,400 was kept in 
deposit with the mortgagee (Hari Singh) 
for payment to Hakim eto., prior mort¬ 
gagees under the deed dated the 13th 
February 1914. The balance of Rs. 2,600 
was paid in cash partly to the mortgagors 
and partly adjusted in discharge of their 
other liabilities to Hari Singh and third 
persons. It was also stipulated in the 
deed that interest on Rs. 2,600 was 
chargeable at the rate of Rs. 1-4-0 per 
cent, per mensem. Hari Singh was au¬ 
thorized to take possession of the land 
on payment of the mortgage money due 
to Fateh Ali, etc., on the prior mortgage 
and in that event interest on this sum 
of Rs. 3,400 was to counterbalance the 
produce of the land. 

On the 27th August 1917, Hari Singh, 
the mortgagee under the deed of the 6th 
March 1916, aforesaid, transferred his 
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mortgagee rights to Fateh Ali, etc , (the 
mortgagees under the deed of the 13th 
February 1914) for a sum of Rs. 6,000. 
The consideration was recited as having 
recsived a9 follows : 

(I) Given credit for to the vendee oat of 
Rs. 3,455 (which was kept in trust with him) 
on account of the raortg ige-deed dated the 13th 
February 1914 : Rs. 3,400. 

(If) To be received in cash before the Sub- 
Registrar at the time of the registration : 
Rs. 2,600. 

It was already recited : 

that the vendees are already in possession. 
They should remiin in future as well, on pay¬ 
ment of the Government revenue so long as 
redemption is not effected. The owners shall 
redeem the land mortgiged when they pay the 
mortgage money with interest due from them. 

Oa the 25th January 1922, the mort¬ 
gagors Jawahir, etc, executed another 
mortgage-deed for 197 kanals 7 marlas of 
land (which included 133 kanals and 
16 marlas which had been the subject- 
matter of the former transaction) in 
favour of defendants 1 to 3, Gahna, Shera 
and Saraj Din, for Rs. 9,503. Out of 
this sum Rs. 6,000 was left in deposit 
with these mortgagees for payment to 
Fateh Ali, etc., the prior mortgagees. The 
term of this mortgage was fixed as ten 
years at the expiry of which the mort¬ 
gagors were entitled to redeem the laud 
mortgaged. 

Oo the 20th February 1922 defendants 
1 to 3 (mortgagees under the last mort¬ 
gage, dated the 26th January 1922) pre¬ 
sented an application under the Redemp¬ 
tion of Mortgages Act 11 of 1913, to 
the Collector, asking for redemption of 
the land from Fateh Ali, etc., the prior 
mortgagees on payment of R3. 6,000. 
Fateh Aii, etc., resisted the application 
contending that the term of their mort¬ 
gage was 17 years and redemption could 
not take place before the expiry of that 
period. This contention was overruled 
and the defendants’ application granted 
on the 18th March 1922. 

Thereupon Fateh Ali, etc., the prior 
mortgagees, instituted the present suit 
on the 30th March 1922 under S. 12, 
Act 11, 1913, claiming a declaration 

that the term of their mortgage, l. e., 17 
years, is still intact and it is not open to 
the original mortgagors or the subsequent 
mortgagees, defendants 1 to 3 to red ®®“ 
the mortgage before the expiry of that 
period. The claim was resisted by defen 
dants 1 to 3 on the ground that the 
plaintiffs, by purchasing the mortga.e 
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rights of Hari Singh under the sale-deed 
of the 27th August 1917, had extinguished 
the prior mortgage and cannot take ad¬ 
vantage of the provisions thereof. 

The lower Court in a judgment which 
it is not easy to understand has upheld 
the defendants' contention and disallowed 
the plaintiffs' claim to rely on the clause 
securing the property to them for 17 
years but has passed a decree for interest 
on the sum of Rs. 2,600 (which is the 
item over and above Rs 3,455 the prin¬ 
cipal sum secured on the foot of the first 
mortgage) the liability to pay which was 
also denied by the defendants. 

The defendants have accepted the find¬ 
ings of the Court below with regard to 
the item of interest, but the plaintiffs 
have preferred a first appeal asking for 
a declaration .that the mortgage in their 
favour cannot be redeemed till after the 
expiry of 17 years from the 13th Febru¬ 
ary 1914. 

The sole question to be decided is whe¬ 
ther by taking over the mortgagee rights 
from Hari Singh under the deed of sale 
dated the 27th August 1917, which is 
printed at pp. 6 and 7 of the paper-book, 
the plaintiffs can be 9aid to have either 
expressly or by necessary implication 
given up the rights that were secured to 
them by the original mortgage dated 
the 13th February 1914. After hearing 
Dr. Narang for the appellant and Mr. 
Nasir for the respondents, I am of opinion 
that the conclusion arrived at by the 
lower Court cannot be sustained, and this 
appeal must sucoeed. There is nothing 
in the provisions of the sale-deed afore¬ 
said from which it could be concluded 
that the plaintiffs intended to abandon 
the rights that had been secured to them 
under the prior mortgage-deed in their 
favour, nor is there any rule of law under 
which a prior mortgagee by purchasing 
cue rights of a puisne mortgagee loses 
the rights, which had been secured to 
him by the earlier mortgage. Indeed, in 
such oases, the presumption is that he 
intended to keep alive the prior security 

“? would be entitled to fall back upon 
it in case of necessity. 

The learned counsel for the respondents 
contends that in this case by purchasing 

the mortgagee rights of Hari Singh, the 

ppellants had olothed themselves with 
and now stand in his shoes, 
^ mortgage in favour of Hari 
oingh was for a consolidated sum of 


Rs. 6,000 and in that deed it is stated 
that Rs. 3,400 was kept in trust for 
payment to the appellants, they should 
be considered to have automatically re¬ 
deemed themselves the moment the sale 
of Hari Singh’9 rights in their favour 
was effected. After giving full considera¬ 
tion to the contentions of the learned 
counsel and considering the terms of the 
deed, I am, however, of opinion that all 
that the plaintiffs did by entering into 
the transaction of the 27th August 1917, 
was to take over from Hari Singh an 
additional mortgage for Rs. 2,600 that 
had been created in his favour. The 
practical effect of the sale was to create 
an additional charge for this amount in 
their favour on the same property. There 
was no intention to abandon the rights 
under the prior mortgage nor does the 
creation of an additional mortgage extin¬ 
guish the rights which they had already 
acqnired under the prior mortgage. 

In this connexion reference may use* 
fnlly be made to the remarks of Lord 
St. Leonards in Tenison v. Sweeny (l) : 

Then another point WiS started, that, as the 
successive mortgages were for the sum secured 
by the former mortgages and for the sums 
subsequently advanced, the old securities were 
merged in the new, and that the judgment- 
debtors had a right to come before the last 
mortgage. That is a -very novel view of the 
operation of the deeds. It is clear that the 
former mortgages continued untouched and 
operative notwithstanding the new mortgages 
and the new mortgages were for the purpose of 
letting in the further advances upon the pro¬ 
perty. Nothing could be more alarmiag to 
creditors than that a doubt should bo thrown 

out whero, by -taking a new security for their 
old debt and for further advance they do not 
prejudice their original securities. 

I may also refer to the decision of 
Vice-Chancellor Knight Bruce in the 
well-known case of Miln v. Walton (2), 
that a creditor having a mortgage on the 
funds of his debtor for part of his debt 
does not neoessarily surrender that mort¬ 
gage or lower its priority by taking a 
subsequent mortgage on the same funds 
of the whole of the debt. 

In the case before us there is the addi¬ 
tional fact, that the first mortgage in 
favour of the plaintiff was for Rs. 3,455 
and in the mortgage-deed in favour of 
Hari Singh and the sale-deed of his mort¬ 
gagee rights by the latter in favour of 
the appellants dated the 22nd August 

M £ 4 ® 44 ) 1 Jones A Lot. 710=7 Ir. Eq. R. 

(2) AO R. R. 184. 
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1917, tho sura of Rs. 3 400 and mt 
tho full amount of Rs. 3,455 was recited 
as having boen kept in deposit for pay¬ 
ment on account of the prior mort¬ 
gage. This clearly indicates that the 
intention of the parties to the later 
transactions was not to extinguish the 
prior mortgage but rather to keep it alive. 
Further, the mortgagors were not parties 
to this sale-deed and, therefore, this 
transaction could not affect the rights of 
the appellants anl the mortgagers inter 
so, which had boon secured to each of 
them by tho mortgage dated 13th Febru¬ 
ary 1914. 

Cu the lo.var Court Sultan, one of the 
mortgagors, stated that as a matter of 
fact Rs. 3,400 had been actually paid 
to tho plaintiffs in redemption of the 
first mortgage. This allegation, however, 
is contrary to the cise that had been put 
forward by the contesting defendants in 
their written statement and was rightly 
rejected by the lower Court. I have 
considered the evidence which was led in 
support of this allegation and have no 
hesitation in agreeing with the learned 
trial Judge that it is unreliable. 

For the foregoing reasons I would 
aocopt the appeal and grant the plaintiffs 
the declaration prayed for, but, having 
regard to all the circamstance3 of the 
case, I would leave the parties to bear 
their own costs throughout. 

Agha Haider, J.—I agree. 

r.D. Appeal accepted. 
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Tek Chand, J. 

Ramjidas— Plaintiff—Petitioner. 

v. 

Jairam Das—Defendant—Respondent. 

Civil Revn. No. 721 of 1927, Decided 
on 16th December 1927, from order of 
Sub-Judge, Ist’Class, Lahore, Dr 16th 
November 1927. 

Punjab Courts Act (6 of 1918), S. 44 -Order 
reviewing previous order setting aside ex- 
parte proceedings is interlocutory—Revision 
docs-not lie against it. 

Orders amending the conditions on.which es¬ 
parto proceedings are set asido are interlocutory 
ordors and are not orders in ‘a case which has 
been decided by a subordinate Court’ within tho 
meaning of S. 44, Punjab Courts Act, and a re¬ 
vision is not competent against thorn: A.I.R. 

1924 Lah. 425 Foil.-. A. I. R. 1926 Lali. 379 and 
A. I. R. 1025 Lah. 639, Dist. [P 304 C 2] 


II. C. Kumar —for Petitioner. 

J. L. Kapur —for Respondent. 

Judgment —This is a petition for 
revision of an order passed by the trial 
Court on 30th November 1927 whereby 
it reviewed its previous order of 16th 
November 1927 modifying the conditions 
on which it had set aside ex-parte pro¬ 
ceedings against the defendant-respon¬ 
dent. 

This suit in which these -orders were 
passed has not yet been decided. The 
relevant facts are that the defendant 
failed to appear on a particular date and 
the Court directed ex-parte proceedings 
to be taken against him. Before the judg¬ 
ment was announced an application was 
made to set aside the ex-parte proceedings 
and this was granted on certain condi¬ 
tions. On review, one of these conditions 
was modified and the Court directed the 
parties to produce their evidence. As 
these various orders have been passed in 
a pending case and are interlocutory they 
are not order in a “case which has been 
decided by a subordinate Court" within 
the meaning of S. 44, Punjab Courts Act, 
and a revision is not competent in view of 
the Fall Bench decision in Firm Lai 
Cliand Slangal Sen v. Firm Behari Lai - 
Mehr Chand (1). 

Mr. H. C. Kumar, for the petitioner, 
relies ou Piroj Shah v. Qarib Shah (2) 
and Dittu Ram v. Nawab (3) in support of 
his contention that this Court has got the 
power to interfere with such orders on 
revision. I am, however, of opinion that 
these cases are clearly distinguishable as 
in each of them the suits had (at least for 
the'time being) been decided by the pass¬ 
ing of an ex-parte decree. In the present 
case the suit is still pending and no 
decree has yet been passed. The orders 
are, therefore, of a purely interlocutory 
nature and no revision lies. Accordingly 
I dismiss the petition for revision, but 
having regard to all the circumstances of 
the case I leave the parties to bear their 
own costs. The Deputy Registrar will 
see that the record is returned to the 
lower Court to-morrow. 

o t Petition dismissed. 


1) A. I. R. 1924 Lah. 425—5 Lah. 288 (F.B.). 
’ 2 ) A. I. R. 1926 Lah. 379=7 Lah. 161. 

(3) A. I. R. 1925 Lah. 639. 
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Broadway and Jai Lal, JJ. 

Pir Bakhsh —Defoadant—Appellant. 

v. 

Mt. Ghulam Bibi and another —Defen¬ 
dants—Respondents. 

First Appeal No. 994 of 1923, Decided 
on 22nd November 1927, from decree 
of Sr. Sub-Judge, Lyallpur, D/- 18th 
April 1923. 

(a) Custom ( Punjab )— Swccemon— Amritsar 
District—Daughters succeed to the exclusion of 
agnates. 

Acoordiug to tho customary law of the Amrit¬ 
sar District daughters exoludo collaterals in 
succession to self-acquired property. [P 305 0 2] 

(b) Punjab Colonization of Oovermnent Act (5 
of 1912) as amended by Act (3 of 1920), S. 20— 
Succession in cases before the Act came into 
force is governed by personal law of parties and 
not by the Act. 

Succession to a tenant who has died before 
the Punjab Colonization of Government Act 
camo into oxistenco was governed by the oustom 
prevalent among the parties and S. 20 of the 
above Act has no application in suoh a case as 
it provides for devolution of a tenaaoy where, 
after the commencement of the Act any original 
tenant dies. [P305C2] 

Abdul Ghani Khan —for Appellant. 

Mehr Chand Mahajan and Faqir 
Chand for Moti Sagar —for Respondents. 

Broadway. JThis is an appeal by 
Pir Bakhsh against a declaratory deoree 
passed by the Senior Subordinate Judge 
of Lyallpur, declaring that the plaintiffs, 
the daughters of one Nathu, were entitled 
to succeed to the land in dispate' after 
the death of their mother Mt. Rahmate. 
The learned 8enior Subordinate Judge 
has written a lengthy judgment in which 
all the points have been oarefully dis- 
oussed. 

It appears that the original tenant of 
this land was one Nathu who was granted 
the holding as an abadkar and subse¬ 
quently acquired oooupancy rights there- 
m. He died in 1908 leaving him sur¬ 
viving a widow, Mt. Rahmate, and two 
daughters Mt. Ghulam Bibi and Mehtab 
Bibu Mt. Rahmate attempted to dispose 
of this tenaaoy but her attempt failed as 
the revenue authorities declined to sano- 
tion the alienation proposed by her. 
bater on she made a gift in favour of her 
daughters. When this gift was placed 
oefora the revenue authorities for sanc¬ 
tion Pir Bakhsh protested urging that he 
was the ultimate heir to fchis property as 
a collateral of the deceased Nathu. The 
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revenue authorities accordingly declined 
to enter up the gift and referred the 
parties to a civil Court. Thereupon tho 
two daughters (both of them married) of 
Nathu brought a suit for a declaration 
of their rights as the heirs of Nathu 
impleading Mt. Rahmate, widow of Nathu 
and Pir Bakhsh as defendants. Mt. 
Rahmate admitted the claim while Pir 
Bakhsh contested it. 

It has been urged before us that the 
suit is governed by the provisions of Act 
5 of 1912 as amended by Act 3 of 1920. 
This appears to have been the position 
taken up by both parties in the Court 
below. In the grounds of appeal to this 
Court it was alleged that Act 5 of 1912 
did not apply. The learned advocate for 
the appellant appeara to have been in 
somewhat of a quandary as to the line 
he was prepared to take in this Court, for 
at one time he said that ho was prepared 
to give up that ground and urged that 
the parties were governed by the Act of 
1912. It seems to me, however, that that 
Act does not afford any assistance in this 
matter. The succession in this case is 
clearly succession to Nathu and S. 20 
Act 5 of 1912 as amended by Act 3 of 
1920 provides for the devolution of a 
tenancy in cases where, after the com¬ 
mencement of the Act, any original tenant 
dies. Admittedly, in the present oase 
Nathu died in 1908 and succession to his 
rights, therefore, is olearly not governed 
by this section. In order to asoertain 
who his successor is recourse must be 
had to the ordinary oustom by which the 
parties are governed. The general rule 
of oustom as laid down in para. 23 of the 
Digest of Customary Law by Sifc William 
Rattigan, is that daughters exolude col¬ 
laterals in succession to self-acquired 
property. Admittedly this estate is tho 
self-acquired or non-anoestral property 
of Nathu and, therefore, by the general 
custom, the plaintiffs in this case would 
exclude collaterals. An attempt was 
made by Pir Bakhsh to establish a oustom 
to the contrary and certain evidence was 
led in support. That evidence has been 
carefully examined by the learned Senior 
Subordinate Judge and it has been pointed 
out that the instances given by the wit¬ 
nesses have no real application to the 
facts before us, whereas the inatancea 
relied on and proved by the plaintiffs 
support their claim. So far as the 
Customary Law of the Amritsar District, 
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(from which disfcriob Nathu origiaally 
migrated to LyallpurJ show3 the general 
trend of opinion was that daughters suc¬ 
ceed to non ancestral property to the 
exclusion of agnates. In every respect, 
therefore, the claim of the daughters ap¬ 
pears to me to be superior to that of Pir 
Bakhsh and I would, therefore, dismiss 
this appeal with costs. 

Jai Lai, J. —I agree. 

S.J, Appeal dismissed. 
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Tek Chand and Agha Haidar, JJ. 

Nur Muhammad and others —Plaintiffs 
—Appellants. 


Qaim and others — Defendants—Res¬ 
pondents. 

First Appeal No. 2704 of 1923, Decided 
on 9th June 1927, from decree of Sr. 
Sub-Judge, Shahpur, D/- 14th Aug. 1923. 

(a) Record-of-Rights — Presumption of cor- 
redness about entries in it arises—Onus is on 


party challenging correctness of entries. 

There is a pce9umptioa of correctness attach¬ 
ing to the entries in the record-of-righte to 
rebut which the onus lies heavily on the pirty 
challenging the correctness of the entries. 

[P 307 C I] 

(6) Adverse Possession—Waste land — Erro¬ 
neous entry regarding title in the record-of • 
rights—Original owner should be considered 
as real owner unless adverse possession for 12 
years by others has been established. 

Where the title to the land in question has 
been proved to be with the plaintiffs and the 
land was waste and unoccupied for a short 
time before the suit and where it had not been 
shown how the defendants acquired it, 

Held : that title being originally with the 
plaintiffs and the land being banjar, they must, 
notwithstanding the erroaeous entries from 
1891 to, 1918, be considered to be owners of it, 
unless overt acts of adverse possession extend¬ 
ing for a period longer than 12 years are 
established. [P 807.0 1, 2] 


Nanak Chand and Devi Dial for 
Appellants. 

Nand Lai and Amolak Ram for 


Respondents. 

Tek Chand, J —The plaintiffs-appel* 
lants instituted the suit, out of which 
this appeal has arisen, for possession of 
76% kanals of land comprised in specific 
killa numbers in squares Nos. 8L and 91, 
situate at mauza Bhabra in the Bhalwal 
tahsil of the Shahpur District. The suit 
has been dismissed and the plaintiffs 
appeal. 


The plaintiffs' case is that the land in 
suit was allotted to the defendants by 
the revenue oncers at the time of the 
killabandi in 1922 in lieu of the land 
which was shown as Nos 160 1601, 1608 
1612 and 1613 in Mr. Hailey’s Settlement! 
They contend that these khasra numbers 
corresponded to khasra Nos. 2632, 2639 
4290/264L and 4290/2641 respectively of 
Mr. Wilson's Settlement of 1831*1892, in 
which had been included by mistake 76% 
kanals of land out of khasra No. 2233/2 
min which had been allotted to the 
plaintiff’s ancestors in the partition of 
thevillage Shamilat effected in 1878 1879. 
They contend that the land was banjar 
waste till the advent of the canal in 
1918*1919, and it was not till 1922 that 
plaintiffs were forcibly dispossessed of it 
by the revenue authorities, when the 
killabandi system was not introduced. 
They, therefore, claim that the land in 
suit, whioh had been given to the defen* 
dants at the rectification in March 1922 in 
lieu of the land which originally belonged 
to the plaintiffs, but which had been 
wrongly taken out of their possession is 
the plaintiff's property and possession 
really thereof should be restored to them. 

The defendants denied that any land of 
the plaintiffs had by mistake been entered 
as the defendants' property in 1891*1892, 
and contended that the land comprised 
in khasra No3. 1601T603, 16L2 and 1613 
of Mr. Hailey's Settlement had been 
showa in the revenue papers as owned 
by the defendants since 1891*1892, and 
has bsen in their possession since as 
owners. They did not ad nit that this 
land was a part of No. 2238/2 which had 
fallen to the share of the plaintiffs in the 
partition of 1878*1879. They also raised 
pleas of limitation and bar by adverse 
possession. 

The first point to be decided is, as to 
who were the real owners of the land 
shown a 3 khasra Nos. 1601, 1603, 1612 
and 16 L3 aforesaid. After hearing at 
length Mr. Nanak Chand for the appel¬ 
lants and Dr. Nand Lai for the respon¬ 
dents and going through the documentary 
evidence on the record and the statement 
of the patwari and speoial kanungo, I 
am of opinion, that it is satisfactorily 
proved that village shamilat land was 
partitioned in 1878*1879, when 365 kanals 
and 16 marlas of banjar qadim land to 
whioh No. 2238/2 min was assigned at 
that time was allotted to the ancestors ot 
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the plaintiffs, and similarly 305 kanals 
and 2 maria* (also baojar qadim) des¬ 
cribed as No. 2238/2 min fell to the share 
of the defendants. The entries in the 
settlement of 1891-1892, however, showed 
that the land allotted to the plaintiffs 
was 283 kanals only, i. e., there was a 
reduction of 76 kanals 16 marlas. On 
the other hand the land which had fallen 
to the share of the defendants in 1878- 
1879 in the adjoining field No. 2832/3 
min increased from 305 kanals 2 marlas 
to 409^4 kanals, i. e., an increase of 104^4 
kanals. The defendants have given no 
■explanation whatever for this enormous 
increase in their holding or for the defioi- 
enoy in the plaintiff’s fields. 

It is admitted that the increase was 
not the result of any alienation by way 
of purchase, exchange, gift, inheritance, 
etc. On the other hand, the special 
kanungo has placed materials on the re¬ 
cord which indioate that the increase in 
the defendants’ land was due to the in¬ 
clusion in their holding of an area partly 
belonging to the defendants and partly to 
third parties to whom No. 2254 had been 
allotted in 1878-1879 in both of which 
there was a corresponding decrease. As 
most of the land was banjar and incapa¬ 
ble of physical possession and of no 
immediate use to the plaintiff the 
mistake was not noticed till the land 
became irrigated about the year 1918. 
It is no doubt true that the entries made 
in 1991*1892 were repeated in the subse¬ 
quent jamabandi and the settlement of 
Mr. Hailey in 1906-1907 ; and there is a 
presumption of correctness attaching to 
these entries, to rebut which the onus 
lies heavily on the plaintiffs. After folly 
considering the matter, however, I have 
reaohed the conclusion that the plaintiffs 
have succeeded in rebutting this pre¬ 
sumption with regard to the land in 
khasra Nos. 1601 and 1613. I'rom Ex. 
i^lb, whioh is a statement prepared by 
the special kanungo and whioh contains 
a detail of the entries relating to the 
land in suit from 1879 to 1918-1919 it is 
dearly established that the land in these 

229R S Qmb - erS wa 3 originally parts of 
3 J*** Which was, as already 

stated, allotted to the plaintiffs in the 
partition of 1878-1879. This land conti¬ 
nued to be banjar qadim till 1918-1919 

S it has not been shown how the defen- 

3 l !:« Title beiQ 8 originally 

i the plaintiffs and the land being 


banjar, they must notwithstanding the 
Erroneous entries from 1891 to 1918 be 
considered to be owners of it, unless 
overt acts of adverse possession extend¬ 
ing fora period longer than 12 years are 
established. No such acts on any date 
anterior to 1918-1919 have been alleged 
much less proved with regard to these 
two fields. The suit was instituted on 
3rd January 1923 and, therefore, the 
defendants’ possession does not extend 
over a period beyond four or five years. 
Dr. Nand Lai contends that the suit is 
barred under Art. 142, Lim. Aot, but 
having regard to the nature of the land, 
it must be held that possession was with 
the real owners, the plaintiffs, till 1918- 
1919. The suit of the plaintiffs is, there¬ 
fore, dearly within time and no adverse 
possession extending over the statutory 
period has been established. I must, 
therefore, hold that the plaintiffs have 
established a right to recover 28i kanals 
in khasra No. 1601 and 38 kanals in 
khasra No. 1613. 

The land comprised in the other two 
Nos. 1608 and 1612 of the settlement ‘of 
1906 has been proved to correspond to 
Nos. 2639 and 2641 respectively of the 
settlement of 1891-1892. The plaintiffs 

have also succeeded in proving that this 
land was in actual possession of the 
plaintiffs till 1918-1919, they being 
shown in cultivating possession of it in 
the revenue papers and the defendants be¬ 
ing shown as the proprietors. Mr. Nanak 
Ghand oontends that the plaintiffs never 
attorned to the defendants and never 
paid them any rent and their possession 
was really as owners. On the other hand 
Dr. Nand Lai relies on the entries in 
Mr. Hailey’s settlement showing that in 
the year 1906-1907 at least the plaintiffs 

P f o r?L by , W , ay of batai iQ the ratio 

of 2 : 5 to the defendants. It is, however 
not necessary to determine whioh of the 
two respective contentions is correot, as 
I am not satisfied that the land com- 
pnsed m Nos 2639 and 2641 of the 
settlement of 1891-1892 was really part 
of the land that had been allotted to the 
plaintiffs in the partition of 1878-1879 
and which was at the time described as 

22 i 8/2 In th « state- 

ment filed b y the special kanungo (Ex. 

r. lb; the previous khasra numbers 

corresponding to No 2639 and 2641 are 

shown as No. 2241 min and No 2244 

and not 2333/2 min. So f„ „ 
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fields are concerned the plaintiffs have, in 
my opinion, failed to show that they have 
a part of the land allotted to them in 1878* 
1879. I must, therefore, hold that the 
plaintiff’s claim fails in respect of them. 

The result is that the plaintiffs succeed 
only with regard to 38 kanals of land of 
khasra No. 1813 and 28i kanals of land 
khasra No. 1601 of Mr. Hailey’s settle¬ 
ment or 66” kanals in all. 

In their amended plaint the plaintiffs 
claimed a decree for possession of specific 
killa numbers out of squares Nos. 81 and 
91 as demarcated in the killa bandi of 
1921*1922. As the plaintiffs have suc¬ 
ceeded only with regard to a part of the 
claim and it is not possible to say on the 
record which of the killa numbers wero 
allotted at the rectification in lieu of 
that part, a decree for possession of 
specific fields could not be passed in their 
favour. In these oircumstances the relief 
to which the plaintiffs are entitled is a 
decree for joint possession with the defen¬ 
dants for 66i kanals out of the land 
comprised in squares Nos. 81 and 91. It 
will be for the revenue authorities to 
decide on the spot which particular killa 
numbers are to be allotted to the plain¬ 
tiffs for 66£ kanals of land that has 
been decreed in their favour. For-the 
foregoing reasons I would accept the ap¬ 
peal, set aside the judgment and the 
decree of the lower Court and pass a 
decree in favour of the plaintiffs-appel- 
lants for joint possession of 66i kanals 
of land of squares Nos. 81 and 91. As 
neither party has succeeded in full, parties 
shall bear their own oosts throughout. 

Agha Haidar, J. —I agreo. 

S.J. Appeal partly accepted. 
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Fforde and Jai Lal, JJ. 

llarnam Singh —Accused — Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 1264 of 1927, 
Deoided on 24th February 1928. 

:*{ # Evidonce Act, S. 27— Statement leading 
to discovery of fact, including connexion of that 
fact with crime, should be proved—Confessional 
part cannot be excluded—Information should 
be proved in the precise words used—Law in 
India is wider than common law In England. 

As S. 27 is intended to enable the prosecu¬ 
tion to prove a confession made under certain 
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circumstances, the whole of the information 
including the confessional portion thereof 
given by the prisoner, which relates to the faot’ 
includes not only the concrete thing discovered- 
by the investigating officer, but also its descrip¬ 
tion as given by the aocused including its con¬ 
nexion with the crime which is under investi¬ 
gation. While only so much of the information 
cau be proved as has led to the discovery of the 
fact, there is no legal justification for splitting 
up or cutting down the statement of the pri¬ 
soner so as to make it a vague and unintelli¬ 
gible statement and thus to defeat the very 
object with which S. 27 was enacted and, there¬ 
fore, the information must be proved in the 
precise terms in which it was given : A. I. R. 
1926 J tad. 63S (F. D.), Iiel. on; 15 P.W.B. 1913 
Cr.; 11 l>. It. 1915 Cr.; 9 P. W. R. 1918 Cr.; 
Doubted ; A. I. R. 1926 Lah. 13S, Dist ;. A. I. 
R. 1926 Bom. 513 and A. I. R. 1928 Pat. 162; 
dppr. [P 314 C 1) 

Fforde, J. — The Evidence Act, in express 
terms, puts the law on the subject on a wider 
basis than does the common law in Egland. 

[!' 315 0 2) 

Malik Muhammad Amin —for Applfc. 

Des Raj Sawhney —for the Crown. 

Jai Lal, J .—The Sessions Judge of 
Sialkot has convicted Harnam Singh, 
appellant, of an offence under S. 396,. 
I. P. C., and has sentenced him to death. 
The convict has appealed against his 
conviction and the case is also before us 
under S. 374, Criminal P. C., to oonsider 
the question of confirmation of the sen¬ 
tence passed upon him. 

Owing to the prevalence of plague in 
the beginning of the year 1924, the resi¬ 
dents of Kot Moman in the district of 
Sialkot had evacuated the village and 
wero living in a camp established outside 
the village. On the night between the 
9th and 10th April 1924, a party of per¬ 
sons, who are stated by the prosecution 
witnesses to have numbered 14 or 15^ 
committed a dacoity in this camp. The 
culprits were armed with guns, sharp- 
edged weapons and dangs, and in the 
course of the dacoity injuries, both griev¬ 
ous and simple, were caused by sharp- 
edged weapons and dangs to no le93 than 
fourteen residents of the camp. Buta 
Mai, son of Jhanda Mai, an Arora died as 
a result of the injuries received by him 
on this occasion. The medical evidence 
shows that he had an oblique incised 
wound li* x 3’ x 4' on the right side of 
the anterior abdominal wall, the intes¬ 
tines having been cut across into two 
and an incised oblique wound 1* x 1 in 
the right side of the chest between the 
eighth and the ninth rib. The ninth 
rib had been fractured and splintered. 
Thdre was also a contusion on the back 
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■ot the right forearm and the ulna bone 
had been fractured. In the opinion of 
the doctor the first two injuries were 
caused by a sharp-edged poiated weapon 
like a spoar and injury No 3 was the 
result of a blow with a blunt weapon 
like a lathi. It is unnecessary to des¬ 
cribe the injuries that were found by the 
dootor on the persons of the remaining 
men injured on this occasion, but an 
examination thereof leaves no doubt that 
the daooits beat their victims mercilessly 
and were prepared to go to any length in 
order to attain their object of looting 
the camp. 

Some of the culprits were arrested soon 
after the crime, were tried and convicted 
under S. 396, I. P. C. Ilarnam Singh, 
however, is allegoi to have absconded and 
was not arrested till early in June 1925. 
During the previous trial of the oulprits 
Ujagar Singh, son of Hira Singh, who 
was suspected to have been one of the 
daooits, was tendered a pardon and was 
Oxamined as a witness for the prosecu¬ 
tion. Proceedings were taken against 
the present appellant under S. 512, Cri¬ 
minal P. C., on that ocoasion, and as 
Ujagar Singh is proved to have disap¬ 
peared, his whereabouts not being known 
oven to his son Jassa Singh (P. W. 46), 
and every attempt to secure his atten¬ 
dance having failed his statements re¬ 
corded before the committing Magistrate 
on 12th July 1924 and 8th August 1924 

have been transferred to the record of 
the Sessions Judge in the present case 
and have been read a3 evidence against 
tho appellant. 

Ujagar Singh in the first statement has 
described the manner in whioh this 
dacoity was planned and carried out. It 
is unnecessary to make any detailed re- 
ferenoe to his statement on this point, 
it is sufficient to say that he definitely 
implicates Harnam Singh as one ot his 
oomrades in this orime and states that 
ij? 0 appellant oarried a spear in his hand, 
tie also states that after the daooity the 
property stolen, whioh was oonsiderablo 

Vl T 0 '’ * aa divided into three portions, 

wb *° h wtt given to Harnam Singh 
and five others. 

£a ° fc tbf * fc tbe approver was one of 

atafc^ 0 ! 48 6 ! tabli8hed by his own 
abatement and also by the fact that he 

la?* l-!u° 86d ? £ a larg6 am0QQfc of jewel- 
ihat v! 4hm a l0 7 daya of the daooity and 

he surrendered to the police a gold 


bar and Rs. 113 in cash whioh represented 
his share of the stolen property. 

The question, however, is whether the 
statement of the approver has been 
materially corroborated so as to connect 
Harnam Singh with the orime in ques¬ 
tion. After his arrest Harnam Singh was 
identified by Lai Chand (P. W. 8) and 
Sohan Lai (P. W. 9) who depose to have 
identified him as one of tho dacoits. Lai 
Chand was injured in the course of the 
daooity ; there can, therefore, be no doubt 
about his being in a position to indentify 
the culprits. Sohan Lai is son of Ladhu 
Mai who was robbed of considerable pro¬ 
perty and was tho first man to report the 
matter at the police station. This wit¬ 
ness states that ho was present when the 
dacoity was committed and that Buta 
Mai, deceased, Daulat Ram, Chuni Lai 
and others were injured in his prosenoe 
by the dacoits who carried guns, pistols, 
chhavis, spears and dangs. It is in evi¬ 
dence that the camp was lit by means of 
lanterns and, therefore, the witnesses had 
ample opportunity to see the dacoits and 
to identify them. I see no reason to dis¬ 
believe the testimony of Lai Chand and 
Sohan Lai ^hat they actually identified 
Harnam Singh as one of the daooits. 

There is, however, another piece of 
corroboration of the approver’s testimony 
as against Harnam Singh. The latter 
after his arrest stated to Wahab Din 
(P. W. 23), Snb-Inspeotor of Police, at¬ 
tached to tho Police Station of Tam 
Taran, that part of his share of the Kotli 
Moman dacoity had been sold by him to 
Wadhawa Singh, goldsmith of Kalsian 
Khurd, in the district of Lahore. The 
distance between the place where this 
statement was made and Kalsian Khurd 
village is deposed to bo 40 or 45 miles. 
On receiving this information the Snb- 
Inspeotor deputed a head oonstable to 
proceed to the villago Kalsian Khurd and 
to recover the property from Wadhawa 
Singh. The head o unstable was able to 
recover a hasira, a pair of banks and some 
bangles from Wadhava Singh. They are 
marked Exs. P-16, P-17 and P-18 res- 
pectively. Wadhawa Singh in his state¬ 
ment at the trial has deposed that he 
knew Harnam Singh and that the latter 
had sold to him the jewellery prodnoed 
£ y b,m This jewellery has been identi* 
fled to be part of the property stolen from 
the house of Ladhu Mai (P. W. 5) in the 
oourse of the daooity. Ladhn Mai and 
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his son Sohan Lai have identified it and 
they are corroborated in this by the testi¬ 
mony of other witnesses who say that 
they had pawned some of this jewellery 
with Ladhu Mai. 

I am satisfied that the witnesses have 
given good reasons for identifying these 
articles and that they are portion of the 
property stolen at the time of the 
daooity. 

The learned counsel for the appellant 
contends that the property was not re¬ 
covered from the possession of Wadhawa 
Singh as a result of information given to 
the Sub-Inspector by the appellant, but 
the police were promiscuously carrying 
out searches in the houses of the gold¬ 
smiths and in the course of one of such 
searches they recovered the jewellery 
from Wadhawa Singh who, in order to 
save himself, has falsely implicated 
Harnam Singh. There is absolutely no 
evidence in support of the assertion that 
the police were promiscuously searching 
the houses of the goldsmiths or that 
Wadhawa Singh has falsely implicated 
the appellant. In this connexion it is 
important to bear in mind that the ac* 
cused was arrested at a distance of 40 or 
45 miles from the village Kalsian Khurd 
and the police could not possibly have 
any suspicion against Wadhawa Singh 
who does not reside anywhere near the 
scene of the occurrence and against whom 
there was no reason to entertain any sus¬ 
picion otherwise. The fact that the ap¬ 
pellant made a statement to the Sub- 
Inspector of Police in a place about 
40 miles from the house of this goldsmith 
and that as a result of that information 
stolen property was recovered from the 
house of Wadhawa Singh is to my mind 
a very good guarantee of the bona fides 
of the recovery made by the police. 

The learned counsel, however, contends 
that the statement made by Harnam 
Singh to Wahab Din, Sub-Inspector, is 
not admissible in evidence under S. 27, 
Evidence Act. The portion of the state¬ 
ment objected to, and as mentioned in the 
deposition of Wahab Din, is as follows : 

Harnam Singh stated before me that part of 
his share in the Kotli Moman dacoity had been 
sold by him to a goldsmith , whose name I do 
not now remember. On seeing the fard Ex. 
P/2-B I now remember that the name of the 
goldsmith was Wadhawa Singh of Kalsian 
Khurd, an original resident of Dal. I sent for 
Wadhawa Singh, goldsmith, and he came to 
Ajnala and produced the articles of jewellery 
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alleged to have been sold to him by Harnam 
Singh. , 

Objection is taken to the portion under¬ 
lined (italicized) by me. There is no 
difficulty in ascertaining from this deposi¬ 
tion what was the actual statement made 
by Harnam Singh, though in my opi¬ 
nion it would have been more satisfactory 
if the learned Sessions Judge had elicited 
from the witness and recorded the actual 
words alleged to have been used by the 
appellant when giving information about 
the stolen property. The necessity of as¬ 
certaining from the witnesses and record¬ 
ing the exact words in which an accused; 
person is alleged to have made a confes¬ 
sion cannot in my opinion be impressed 
on the trial Courts in too emphatic terms. 
This has more than once been pointed 
out by this Court on many previous occa¬ 
sions. I need only add that disregard of 
these instructions may sometimes lead to 
grave miscarriage of justice. It may 
sometimes happen that the accused has 
given incriminating information in res-* 
ponse to a question put to him by a 
police officer. In such a case both the* 
question and the answer should be taken 
down in precise terms. 

In the present case, as I have stated’ 
above, though the learned Sessions Judge* 
has recorded the statement alleged to- 
have been made by the accused in a. 
narrative form in the third person, stilP 
there is no difficulty in ascertaining what 
was the exact statement made by him.. 
Converted into the first person the state¬ 
ment was : 

I have sold part of ray share of the Kotli' 
Moman dacoity to Wadhawa Singh, goldsmith- 
of Kalsian Khurd. 

The learned counsel objects to the ad¬ 
missibility of the words " part of my 
share of the Kotli Moman dacoity ” and 
contends that the only portion of the- 
information that is admissible under 
S. 27, Evidence Act, is : 

I sold (some property) to Wadhawa Singh,, 
goldsmith of Kalsian Khurd. 

His contention is that the description 1 
of the property as the accused's share of 
the Kotli Moman dacoity was not such' 
an information as led to the recovery of 
the property, but that it was the clue to- 
the person who had it, that is, Wadhawa. 
Singh, goldsmith of Kalsian Khurd, that- 
led to its recovery and, therefore, only* 
that portion of the statement is admis¬ 
sible which gave such a clue. 



Lahore 311 


1928 Harnam Singh v. Emperor (Jai Lai, J.) 


In snpport of his contention the lear¬ 
ned counsel relies upon Santa Singh v. 
Emperor (1). Tara Singh v. Emperor 
(2) and Gurdit Singh v. Emperor (3) and 
finally on Sulakhan Singh v. Emperor 
(A. 1. R. 1926, Lah. 138). 

Before entering into a discussion of 
these cases it will be convenient at this 
stage to examine S. 27, Evidence Act, on 
which they are based. That section reads 
as follows : 


property by the prisoner. In my opinion 
the prosecution is entitled to prove the 
whole of the information which relates 
to the fact discovered ; in other words, 
the entire statement made by the accused 
which enabled the police to discover the 
fact and to connect or identify the same 
with the crime, is admissible against the 
accused. 

Now to turn to the cases cited at the 
bar : the following passage quoted from 


Provided that, when any fact is deposed to 
as discovered in consequeoce of information 
received from a person accused of any offence 
in the custody of a police officer, so much of 
such information, whether it amounts to a con¬ 
fession or not as relates distinctly to the fact 
thereby discovered may be proved. 

Now, it would be observed from the 
opening words of the section that it is 
really an exception to the sections im¬ 
mediately preceding it and which prohi¬ 
bit the use by the proseoution against 
the accused person of a confession made 
by the latter under certain specified cir¬ 
cumstances. In its inception, therefore, 
this section is intended to enable the 
prosecution to prove against the accused 
a confession made by him, provided the 
conditions laid down therein have been 
[complied with. The conditions are : (a) 
that in consequence of the information 
given by the accused person some " fact ” 
is discovered some fact of course which 
is relevant to the issue involved in the 
case ; and (b) that only so much of the 
information given by the accused is 
provable as relates distinctly to the 
fact ” thereby discovered. Within these 
limitations the prosecution is entitled to 
prove against the accused a confession 
made by him to a police officer or while 
m police custody. The reason for this 
exception to the general rule is that there 
exists in such a case an independent cir¬ 
cumstance which provides a reliable test 
ot the genuineness of the oonfession, that 
»3 to say a discovery of a relevant fact, 
we are, however, on the present ocoasion 
concerned with the extent of seoond limi¬ 
tation mentioned above. The question 
is how muoh of the information given by 
the accused in this case relates distinctly 
to the fact thereby discovered, suoh faot 
Dsmg fche disposal or possession of stolen 

“ « 
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the judgment in Santa Singh v. Emperor 
(1) briefly narrates the facts to which the 
learned Judges were called upon to apply 
the law and their decision on the legal 
point involved : 

The third point urged in support of the con¬ 
viction is that the appellant made certain ad¬ 
missions to Ishar Singh, Harnam Siogb, and 
others, to the effect that he would point out 
the place where he had murdered the deceased 
and the place where be had buried the chhavi 
with which he had committed the murder. It 
is not denied that at the time when the alleged 
admissions were made the appellant was in 
police custody, but it is urged that as, in conse¬ 
quence of the information thus given a chhavi 
was discovered and earth and grass were found 
with colouring matter of blood thereon, the 
whole statement made by the appellant in res¬ 
pect of these matters 19 admissible in evidence 
against him under S. 27, Evidence Act. We 
oannofc agree with the proposition. In *our 
opinion, only so muoh of that statement is 
relevant as led to the discovery of the chhavi or 
the spots of blood and that that portion of it 
which went further and purported to be a con¬ 
fession of guilt was irrelevant. In other words, 
the prisoner's statement that he buried the 
ohhavi in a certain spot wculd be relevant, but 
not the further statement that it was the chhavi 
with which he had committed the murder. So 
also the statement that he would point out a 
certain spot would be relevant, and evidence 
that at the spot indicated bloodstains would 
bo found would be admissible, but not the fur¬ 
ther statement that it was at this spot that he 
had committed the murder. 

In the present case it is in evidence that the 
chhavi was aotually produced by the appellant 
himself, and it is not contended that it was 
found by tho police or anyone else in conse- 
qnenoe of information given by him. In these 
circumstances we hold upon the authority of 
gueen-Emprrjs v. Kamalia (4) that though the 
fact that the appellant aotually produced a 
ohhavi at a particular place may be proved, the 
accompanying statement alleged to have been 
made by him to the effeot that he buried the 
ohhavi there is inadmissible in evidenoe. 

It is to be observed that the learned 
Judges were of opinion that the prisoner's 
statement that he buried the ohhavi in a 
certain spot would be admissible, but 
that the further statement that it was 
the ohhay j with which he had commifcfcfid 
W [1886] 10 Bom. 695. ✓ -— -- 
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the murder could not he proved. Much 
depends, ot course, on the actual words 
use! by the prisoner, but supposing ho 
had stated : 


I havo couoealed tho chhavi with which 
l killed the deceased uuder the heap of rntnure 
near my cattle shed, 

and as a sesult of this statement the 
police dug up tho manure heap and re¬ 
covered the chhavi, I am unable to seo 
any reason why tho whole of this state¬ 
ment should not be admitted. It is tho 
statement actually made by the prisoner 
that is to be proved against him and not 
what tho Court considers ho should have 
stated in ordor to enable tho police to 
discover the chhavi. In my opinion 
thore is no legal sanction for substituting 
a statement which tho accused never 
made in placo of tho one actually made 
by him or for mutilating and splitting up 
a sentence used by prisoner when giving 
the information sought to be proved 
against him and thereby reduoing it to a 
meaningless and vague piece of evidence 
detaohod from tho context. Further the 
statement that the prisoner had buried 
“ a chhavi ” would bo vague, meaningless 
and irrelevant unless it be assumed that 
he wa3 referring to tho chhavi with which 
the crime is alleged to have been com¬ 
mitted Yet in practice suoh an assump¬ 
tion is always made if the statement is 
used against the prisoner. In other 
words, while tho actual statement of the 
accused describing the chhavi a3 the 
weapon of offence is excluded tho infer¬ 
ence drawn from the discovery and the 
accompanying statement so far as it is 
admitted is precisely what is stated by 
the prisoner in the excluded part of his 
statement. Tho result is that though 
S. 27 permits the proof of a confession, 
yet it is tho confessional part of the state¬ 
ment that is excluded. With great res¬ 
pect I am unable to accept as correct the 
exposition by tho learned Judges of the 
law a3 contained in S 27, Evidenoe Act. 
In my opinion they have p it too narrow 
a construction on that section. 


But tho reported case does not really 
lelp tho appellant as tho learned Judges 
listinctly held therein that the statement 
;hat “ prisoner buried tho chhavi in a 
:ertain spot " Would be relevant under 
5. 27, Evidence Aot. It is true that they 
leld that the entire statement was in¬ 
admissible because after it had been made 
ho prisoner himself had actually pro- 
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duced the chhavi. The point does not 
arise in this case, but it seems to me that 
it was immaterial in what manner the 
recovery was made, i. o., whether the 
accused himself dug the place or some 
other persons did so was immaterial for 
the purposo of determining the admissi¬ 
bility of the statement made by the pri¬ 
soner. The essential question to be 
determined was whether the chhavi was 
discovered in consequence of the infor¬ 
mation given by tho accused 

In Tara Singh v. Emperor (2) the 
accused had stated : “ I will point out 
the spot where I committed tho murder” 
and thereafter he conducted the police 
and other witnesses to a spot where 
earth was found saturated with blood. 
The learned Judge held as follows : 

The words: "whoro I committed the murder" 
did not in themselves distinctly relate to the 
discovery of that spot, as the locus delicti 
could have been discovered just as easily had 
he merely stated: “I will show you the scone 
of murder," or I will take you to a particular 
place where you will find blood." A person 
who had had no hand in tho murder but had 
chanced to witness its commission might woll 
have been able to lead the police to the spot in 
question. 

It will be observed that the loarned 
Judges ruled out the confessional part of 
the information by splitting up tho 
statement of the prisoner. 

In Gurdit Singh v. Emperor (3), which 
is a judgmont by a Judge in Chambers 
of tho Chief Court of the Punjab, the 
loarned Judge remarked as follows : 

I must remark that in this oase as in many 
others of his which I have seen, the Magistrate 
who evidently does not understand S. 27, Evi¬ 
dence Act, has systematically used tho provi¬ 
sions of that section to oover inadmissible 
statements to the police. It is quite legitimate 
to record evidenoe that an aocusod person said: 
“I will point out certain property " if that 
statement of the acoused leads to a discovery ; 
but it is not legitimate to reoord as evidence 
that an accused parson said: ’* I will point out 
certain property which I obtained as my share 
of tho booty in tho dacoity. 

Hero again the learned Judge has 
sought to substitute a vague statement 
of his own in place of the more definite 
and intelligible statement made by tho 
prisoner. Theso two case?, therefore, are 
open to the same oritoisms as tho case of 
Santa Singh v. Emperor (l). 

- Sulakhan Singh v. Emperor [4. I. 

1926 hah. 138] is not of much assistance 
in the present case bcoause it appears 
from the judgment that the aooused 
stated that he would point out the 
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place whore the dead body was bur¬ 
ied and then he said that he had 
buried it. The statement that he had 
bnriod the dead body was held inadmis¬ 
sible by the learned Judges, because it 
transpired that it was made by the 
accused on a question being put to him 
as to who had buried the dead body after 
he had offered to point out the place 
where it was buried. Obviously this 
statement was not admissible in evidence 
*9 it was not an essential part of the 
information which led to the discovery 
of the body. This case, therefore, affords 
no guidance on the present occasion. 

Reference may also be made to Em¬ 
peror v. Turezi a judgment of a Division 
Bench of this Court in Criminal Appeal 
No. 658 of 1919. The facts wore some¬ 
what similar to the case of Sulakhan 
Singh v. Emperor [i. I. B. 1926 Lah. 
138.] In this case also the acoused 
said that he would point out whore 
the dead body was and in answer 
to a further question as to who had 
buried the dead body he admitted that 
ho had done so. The learned Judges 
held that this last admission made by 
aocused was not admissible against 
him. They expressed the opinion that 
there was a distinction between the 
statement aotually made by the prisoner 
in that case and the following statement: 

Come along, I will show you the dead 
body whioh I have buried,” and it seems 
that they were inclined to hold that this 
last statement was admissible. 

It appears, therefore, that so far as 
this Province is •concerned the tendency 
of the Chief Court has been to put too 
narrow a construction on S. 27, Evidence 
Act, and to unnecessarily confine its 
-operation within limits not contemplated 
by law. The later tendenoy both of the 
Chief Court of the Punjab and of this 
Court, however, has been to pat a more 
logical construction on this seotion. In 
this connexion reference may be made to 
/shar v Crown, a judgment of his 
Lorcship the Chief Justice sitting with 
Mr. Justice Soott-Smith in Criminal 

tert-No. 638 of 1915 in whioh it was 
bold that a statement made by the 
aocused that he had buried the artiole 

SiTSE In <*■■) in a particular 
!! 7 hore lfc wa0 subsequently dis* 

Aglinafc w WaS ad “l 8 sii>lo in evidence 
■against him, as such a statement came 


within the four corners of S. 27, Evi' 
dence Act. 

Iu my opinion, therofore, while on 
the one hand only so much of the state¬ 
ment made by an accused person can be 
proved as leads distinctly to the fact 
thereby discovered, on tho other hand, 
there is no justification for the Court to 
split up a sentence used by the accused in, 
giving the information or to substitutej 
different and a vague statement iD 
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place of the intelligible and connected 
statement of the prisoner. As I have 
already stated, though S. 27 is intended 
to enable tho prosecution to prove a 
confession by tho accused, yet what is 
sought in many cases to be excluded is 
the confessional part of tho statement, 
and in some oases the tendency has been 
to exclude the statement altogether and 
yet to import a confession in the state¬ 
ment or to interpret the conduct of the 
accused in making the disoovory as an 
admission of guilt. This I consider »is 
not only unfair to the prosecution but 
also to tho accused. 

This question has recently been dis¬ 
cussed by a Pull Bench of the Madras 
High Court (see In rc. Sogiamuthu 
Faaayachi (5), where most of tho previ¬ 
ous cases decided by the other High 
Courts have been examined and, therefore, 
I do not think that any useful purpose 
will be served by my discussing them 
here again. In that case tho prisoner 
had stated : 

Properties stolen from the Mutt wero buried 
by mo and others in the Cauvory bunk 

and had then taken the police offioer to 
the plaoe indicated and produced the 
property from there. It was held that 
the whole of this statement was admis¬ 
sible against the accused. Mr. Justice 
Wallace remarked as follows : 

The essenoe of the seotion is that the state- 

thaM?™ 8 5? ^ 0 . aoous6d muat bo a oonfession, 
that is, an admission or statement, suggesting 

an Inference of guilt. If evory word suggesting 

words" K *?> ,U U , *° bo oxo,ud ° d and only 
. w . hloh direolly disolose whore the 

h!s P n?L 3 ii "2 adm T issi blo, then tho section 

i h . n 0 t inL P ntef l f 011, 11 18 oloar that k b« Court 
‘;" edd t0 ?°P\ rat0 U P tho actual words 
used by the accused, whioh led to the disoovory 

! ^m» PWtr ' strik0 out 8ome words here 

and admit somo words there. So muoh of the 
atement, as was the immediate oause of the 
discovery, Is admissible. In this case, if the 
property was disooverod in a particular plaoe 

M °“ 8od 8aid: “I buried it thor?'' 
that statement is certainly admis sible. 

(5) A. I. B. 1926 Mad. 638=50 Maff. 274. 
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Spencar, Offg. Chief Justice, ex¬ 
pressed his opinion in the following 
terms : 

But if the accused did use the words then 
they are parts of the sentence in which be gave 
information which led to the discovery of the 
stolen property and parts of sentences cannot 
be excluded so as to have the effect of making 
the whole statement incomplete and less in¬ 
telligible. 

Similarly Mr. Justice Devadoss, after 
reviewing the judicial authorities on the 
subject came to the conclusion that the 
whole of the statement made by the 
prisoner was admissible under S. 27, 
Evidence Act. With this view I res¬ 
pectfully agree. 

I hold, therefore, that as S. 27 is 
intended to enable the prosecution to 
prove a confession made under certain 
circumstances the whole of the informa¬ 
tion including the confessional portion 
thereof, given by the prisoner which 
relates to the fact discovered can be 
proved against him, and further that the 
fact includes not only the concrete thing 
discovered by the investigating officer, 
but also its description as given by the 
accused including its connexion with the 
crime which is under investigation. I 
■also hold that while only so much of the 
information can be proved as has led to 
the discovery of the fact, there is no 
legal justification for splitting up or cut¬ 
ting down the statement of the prisoner 
so as to make it a vague and unintelli¬ 
gible statement and thus to defeat the 
very object with which S. 27 was enacted 
and, therefore, that the information must 
be proved in the precise terms in which 
it was given. 

Consequently the statement made by 
Harnam Singh to the Sub-Inspector 
that he had sold part of his share 
of the Kotli Moman dacoity to Wadh- 
awa Singh, goldsmith of Kalsian 
Khurd is admissible against him. It 
may, however, be stated that even if this 
statement be held to be inadmissible 
and the entire evidence relating to the 
discovery of the stolen property as a 
result of the information given by him 
be excluded, still there is ample evidence 
on the record to establish the guilt of 
the appellant. I would, therefore, affirm 
his conviction under S. 396, I. P. C. 

The question of sentence presents no 
difficulty in this case. The weapons 
carried and used by the dacoits, the 
brutal nature of the assault on the in¬ 


mates of the camp and the number of 
the injured persons and of the injuries- 
received by them clearly lead to' the in¬ 
ference that the culprits came deli¬ 
berately prepared to kill anybody who- 
came in their way and that it was in 
pursuance of this intention that Bata 
Mai deceased was brutally murdered. 
Under the circumstances I hold that the’ 
penalty of death was fully deserved by 
Harnam Singh convict. I would, there¬ 
fore, dismiss his appeal and confirm the 
sentence of death awarded to him by the' 
Sessions Judge. 

Fforde, J. —I agree and have only a 
few remarks to make on the subject of 
S. 27, Evidence Act. The tendency of the 
prosecution in this province has been to 
give no effeot to that section. The state¬ 
ment leading to the discovery of an in¬ 
criminating fact is hardly ever given in 
evidence, the prosecution contenting it¬ 
self with proving the discovery only,, 
and in those cases where the statement 
is proved the confessional part of it is- 
nearly always omitted. The words of the 
section, “ so much of such information, 
whether it amounts to a confession or 
not, as relates distinctly to the fact 
thereby discovered, may be proved, ,r 
have been interpreted as though they read,, 
so much of such iuformatiou as leads to the 
discovery of the faot may be proved, provided 
it does not amoUQt to a confession. 


No doubt, the Judges in the past have 
been led to this construction by the ruin 
of law which at one time prevailed in 
England. The rule as laid down by- 
Eldon, C.J., in B v. Harvey (6), was that 
where the knowledge of a fact was ob¬ 
tained from a prisoner under a promise' 
which excluded the confession itself from, 
being given in evidence an acquittal 
should be directed, unless the fact itself 
proved would have been enough to war¬ 
rant conviction without any confession 
leading to it. That rule, however, was 
considerably relaxed in favour of the 
prosecution by later decisions and the 
rule of the common law now is as stated 
by Taylor on Evidence, Vol. 1, p. 614, in 

these terms : , , , 

When in consequence of information unduly 

obtained from the prisoner the property sto¬ 
len, or the instrument of the crime or the 
body of the person murdered, or any other 
material fact, has been discovered,,pr«« » 
admissible that such discovery was mad « 00 “ 
formably with the information so obta ned^ 
The prisoner’s as to his knowie_g_ 

(6) 2 East P. C. 658. 
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of the place where the property or other article 
was to be found, being thus confirmed by the 
fact, is shown to be true, and not to have been 
fabricated in consequence of any inducement. 
It is, therefore, competent to prove that- the 
prisoner stated that the thing would be found 
by searching a particular place, and that it 
was aoeordingly so fonnd, but it would not in 
suoh a case of a confession improperly obtained, 
be competent to inquire whether he confessed 
that he had concealed it there. So much of 
the confession as relates distinctly to the fact 
discovered by it may be given in evidence, as 
this part at least of the statement cannot have 
been false, 

Phipson on Evidence, 6fch eda. p. 270, 
expressed the same rale ia this way : 

Pacts and documeats disclosed ia con¬ 
sequence of inadmissible confessions are 
receivable if relevant. And where pro¬ 
perty has been discovered or delivered 
up in this way so much of the confession 
as striotly relates thereto will be admis¬ 
sible, for these portions at least cannot 
bo untrue bat independent statements 
not qualifying or explaining the fact, 

though made at the same time, will be 
rejeoted. 

The example given by Phipson to il¬ 
lustrate this principle is as follows : 

a ^l l9 a° h - rged witb bur « lar 7. ^0 fact that, 
after an improper inducement A confessed to 

f h aVuLt hr t7 n i f aDtern iDto a P° nd - and the 

mUoikit 1 . D lante ™ was fouad thef e are ad- 
missible . R. v. Qould (7) R v Tin 

cited by Joy 83, R. v. Thurteli (8) id. 84 

Aliter as to other parts of the confessions. 

As S. 27, Evidence Act has been 
drafted, as have been almost all the pro¬ 
visions of that Act, upon the English 
principles of law laid down in decided 
cases those principles are no doubt a very 

J 8 Qld0 to the interpretation It 
the Evidence Act. Bat, in considering 

°! S - 27 \ lfc mast be borne in 

sTon d mft h ^ f Wh8re ^- m Ea8land a confes¬ 
sion made to a police officer by a person 

m custody is admis ible in evidence pro 

vided the prosecution first shows that it 

m^n« tb T obtain6d hy any improper 
means snoh as ooeroion, threat or wrong* 

It :P 0r8U \ 9loa - S - 2 6. Evidence Act pro¬ 
hibits snoh a confession being received 
nevidence at all unless it comes within 
the four corners of 8. 27. 

* n Am ® ri . oa the tendenoy of the Courts 

be t0 admit the whole 03n fe9- 
aional statement, once it has been proved 

tS-liaS ® 8 ” Want f40t ha9 beea brought 

~ WtoT"" th6rS0 ' • Wi *- 
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on the subject probably due to the fact 
that in England this question now very 
rarely arises. 

In India the Courts have recently given- 
a wider construction to the terms of 
S. 27 than has hithertofore been the- 
practice. In addition to the Madras case- 
oited by my learned brother there are- 
two recent cases decided by the Bombay 
and the Patna High Courts respectively. 
In Shivabhai Becharbhai v. Emperor (8),. 
the Court held that a statement made by 
an accused person while in the custody 
of the police, to the effect that he had 
burnt the deceased’s clothes and would 1 
point out where he had done so, is admis¬ 
sible in evidence under S. 27, Evidence' 
Act, on the discovery of the clothes in the 
place pointed out. The Court went so 
far as to hold that such a confession, if 
it affects a co-accused could be taken 
into consideration against the latter 
under S. 30. In Lalji Dusadh v. 
Emperor (9) it was held that where, in- 
answer to the investigating police officer,, 
the accused stated that he threw thewea~ 
pon with whioh he assaulted the deceased 
at a certain place, and the weapon was 
discovered as the.result of the disclosure,, 
the statement consisting of the assertion 
that the weapon had been thrown at a 
particular place and that it was tho 
weapon with which the offence was com¬ 
mitted, was admissible in evidence under. 
S. 27. With these decisions, whioh are 
to the same effect as the Madras deoision, 
lam in complete agreement. The Indian 
Evideoce Act, in express terms, puts the, 
lawo “ fch e subjeot on a wider basis! 
than does the oommon law in England. 
It seems to me that if an accused person 
in custody of a police officer says to that 
offioer, I buried fche ohhavi with whioh I 
murdered X at suoh and suoh a place ” 
and fche ohhavi is in fact found oonoealk 
in that place, the whole of fche statement, 
is admissible in evidence. The words, 
with which I murdered X” relate as- 
distinctly to the object discovered, 
name Iy the ohhavi, as does that portion- 
of the statement which discloses where- 
the weapon may be found. There may* 
of oonrse, be other remarks of a oonfes- 
sional nature included in the statement 
which would be inadmissible, as, for in¬ 
stance, if the aconaed were fc 0 make a 
3t^0ment_oLhis_motives for margin,* 

fgj f* f• JJj® ® om - 6i3=S0. Bom. 683" ^ 

A. I, B. 1928 Pat. 162=6 Pat. 747 
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X and introduced details of the crime 
iu whioh no reference to the weapon used 
appeared, and then endel by saying, “ the 
ohhavi with which the murder was 
committed will be found hidden at a 
certain spot”, and the ohhavi is found 
hidden at that spot, then only the latter 
part of the statement could bo proved 
as that would be the only part of tho 
•confession which related distinctly to the 
fact discovered. In every case of this 
nature tho Court has to consider how 
much of tho information given by the 
accused does relate distinctly to the fact 
discovered. 

In the caso before us the statement of 
the acou«ed, that he had sold part of his 
share in the Kotli Moman dacoity to 
Wadhawa Singh, goldsmith of Kalsian 
Khurd, is in my opinion clearly admis¬ 
sible as soon as articles are found in the 
possession of tho goldsmith Wadhawa 
Singh which are proved to be tho pro¬ 
ceeds of the Kotli Moman dacoity, as the 
whole statement rolates distinctly to the 
discovered fact. 

D.D. Appeal dismissed. 
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Shadi Lal, C. J., and Broadway, J. 

Simla Banking and Industrial Com¬ 
pany Limited, Ambala City —Defendant 
—Appellant. 

v. 

Mt. Bhagwan Ruar —Plaintiff—Res¬ 
pondent. 

Letters Patent Appeal No. 199 of 1925, 
Decided on 16th March 1928, from decree 
of Zafar Ali, J., D/* 20th May 1925, in 
Civil Appeal No. 433 of 1925. 

ajt Contract Act, S. 171— Amount due under 
fixed deposit receipt, and payable to either or 
survivor—Bank cannot appropriate the money 
towards debt due by one of them alone. 

A bank issued a fixed deposit receipt for 
Rs. 500 in favour of B and R, tho amount 
being payable to either or survivor, ll obtained 
an overdraft from the bank. The bank cre¬ 
dited the amount duo under the fixed deposit 
receipt to this overdraft and on B demanding 
payment informed him of the action taken on 
it and refused to pay. B thereupon brought an 
action against the bank for tho recovery of tho 
amount due under the fixed deposit receipt. 

Held: that the bank could not appropriate 
tho monoy towards the debt due by R alone. 

[P 316 C 2] 


v. Mt. Bhagwan Kuar 192g 

Jagan Nath Aggarwal and Badri Das 
—for Appellant. 

Lakshmi Narain Singh —for Respon¬ 
dent. 

Judgment—The Simla Banking and 
Industrial Company Limited, issued a 
fixed deposit receipt for Rs. 500 on 
23rd February 1922 in favour of Shri- 
mati Bhagwan Kaur and her son Raghu- 
nandan Singh, tho amount boing payable, 
on 6th January 1923 to "either or sur¬ 
vivor.” 

Subsequent to 22nd February 1922 
Raghunandan Singh succeeded in obtain* 
ing an overdraft from the bank, and, on 
6th January 1923 was indebted to it in 
the sum of Rs,33,000 or tho reatouts. The 
bank credited the amount due under the 
fixod deposit receipt to this overdraft 
on 6th January 1923 and, on Shrimati 
Bhagwan Kaur demanding payment, in¬ 
formed her of the action taken on it, and 
refused to pay. Shrimati Bhagwan Kuar, 
thereupon, brought an action against the 
bank for the recovery of the amount due 
under the fixed deposit receipt. 

The bank pleaded a "general lien” and 
claimed to have acted within its rights 
in appropriating the amount as it had 
done. The trial Court, however, deoreed 
the plaintiff’s olaim and an appeal by the 
bank having been dismissed by tho Dis¬ 
trict Judge, it came up to this Court in 
second appeal. This appeal was dismissed 
by Zafar Ali, J., and the bank has pre¬ 
ferred an appeal under Cl. 10, Letters 
Patent, through Mr. Jagan Nath Aggar¬ 
wal. 

It was contended that as in the present 
case the presentation of the receipt was 
not essential, and either of the two could 
demand payment at the due date, tho 
“general lien” held by the-bank entitled 
it to regard the money as belonging to 
Raghunandan Singh and to appropriate 
it towards the debt due by him alone. 

No authority was cited in support of 
the contention and neither in law nor in 
equity am I able to see any reason to 
give effect to it. In my judgment the 
claim was rightly decreed and I woul 
dismiss this appeal with costs. 

B D Appeal dismissed. 
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Harrison and Tek Chand, JJ. 

Muhammad Bakhsh and another —De¬ 
fendants—Appellants. 

v. 

Nathu and another —Plaintiffs — Res¬ 
pondents. 

Second Appeal No. 1742 of 1923, De¬ 
cided on 19th October 1927, from decree 
of Dist. Judge, Gnrdaspur, D/- 14th May 
1923. 

Limitation Act, Art. 144 — Overt act by tres¬ 
passer—Admission by him of plaintiff’s title — 
Admission cancels overt act. 

.An admission of another’s title by a person 
claiming land adversely cancols the effect of 
any overt act that he has committed and it can¬ 
not be inferred or presumed that that admission 
carries with it an assertion of adverse title. 

[P 317 C 1] 

Niaz Muhammad— for Appellants. 

J. L. Kapur and Badri Das— for Res¬ 
pondents. 

Judgment—Plaintiffs brought this 
suit for possession of 10 kanals 18 marlos 
of land now situate within the abadi of 
their village and formerly agricultural 
iand. The ouly issue in the case - was 
whether the plot belonged to the plaintiffs 
and had been in their possession within 
the last 12 years. Both these points 
were decided in their favour by the Dis¬ 
trict Judge and a decree was given. 

On second appeal counsel does not oon- 
’ test the title of. the plaintiffs beyond 
saying that his clients have acquired an 
adverse title, which is indefeasible and 

s?nn 1>1? ai l D S iffS had n0t b00n in Pas¬ 
sion within 12 years. He relies upon an 

z\r 0 9 c rh mi r by hia oiienfc3 io th ° 

year 1909, when they attempted to build 

1 ih ! 3 1I laQd - a ° d in * criminal 
e ^ hl0h ,thereon, admitted 
the tiHe of the plaintiffs. Such an ad- 

Tot tha D t !w n ° 0 L 9 ? e 6ff0Ct ° f aQy P revious 

aot that they had committed and it can- 
not be inferred as presumed that that ad- 
mission carried with it an assertion of 
adverse title. No overt aot sinoe 1909 is 

faiUnd ?R D d- th - appealmU3fc . therefore, 
rail and is dismissed with oosts. 


N.K. 


Appeal dismissed. 
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Agha Haidar, J. 

Muhammad Azim and others — Accused- 
—Petitioners. 

v. 

Niaz Muhammad —Complainant—Res¬ 
pondent. 

Criminal Misc. Petn. No. 251 of 1927* 
Decided on 6th January 1928, for trans¬ 
fer of case from 1st Class Magistrate* 
Hissar, to some other Court. 

Criminal P. C., S. 526 —Possibility of Magis¬ 
trate not giving effect to a certain legal objec¬ 
tion which might be taken in the trial is no 
ground for transfer. 

An application for transfer cannot bo 
granted simply because it is apprehended that 
in the ultimate judgment which the Magis¬ 
trate would delivor in the case, he would not 
give effeot to a certain legal objeotion whioh 
might be taken at the trial. [p sis c 1J 

Niaz Muhammad—tor Petitioners. 

Qhulam Mohirud-Dia — for Respon¬ 
dents. 

Order. This is an application for 
the transfer of a case which has been, 
pending in the Court below for a very 
long time. Uunder my order dated 18bh 
November 1927, a oopy of the affidavit 
and the apphcution for transfer was sent 
to the Magistrate concerned and also to 
another Magistrate whose name unfor¬ 
tunately seems to have been dragged in 
the application. Both these Magistrates 
have submitted very full and satisfac¬ 
tory explanations. I may- observe that 
the case wa 3 originally 6led in the Court 
of a Tahsildar, it was transferred to the 
Court of Sardar Bishan Singh, Magis¬ 
trate. The applicants now desire to get 
the case transferred once again from the 
.Court of this Magistrate to that of some 
other Magistrate. The affidavit read 
along with the explanation submitted by 
the two Magistrates does not make out a 
sufficiently strong oase for my taking the 
ex reme step of ordering the "transfer 0 ? 
the case from the Court of the Magis- 

hv Mr N - 6 P L 0ndiDg - Ifc i3 "Art 

£dv^V« N i aZ ,^ Qhammad . the learned 
advocate for the petitioners, that his 

clients have been already acquitted of 

the same or similar offences with whioh 

they are now oharged and that under 

the provisions of S. 403 they cannot hi 

Thtif 8aU \ 0n tb0 sam0 aet °f faots 
The Magistrate has not so far recorded 

his judgment. If this point has ant 

substance there is not the slightest doubt 
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that the learned Magistrate would give 
effect to it. Bat I have never heard of 
any application for transfer being suc¬ 
cessfully made simply because it is ap¬ 
prehended that in the ultimate judg¬ 
ment which the Magistrate would deli¬ 
ver in the case, he would not give eiect 
to a certain legal objection which might 
be taken at the trial. As stated above 
no substantial ground has been made out 
and the affidavit of Mr. Muhammad 
Sharif, the gentleman who is mentioned 
in my order dated 18th November 1927, 
is not forthcoming although Mr. Niaz 
Muhammad gave me to understand that 
Mr. Muhammad Sharif would give his 
affidavit in support of the incident men¬ 
tioned in para. 3. (d) of the application. 
The case has been hanging on for a very 
long time and it is time now that it 
should come to an end so far as this 
Magistrate’s Court is concerned. I re¬ 
ject this application and at the same 
time order that this case should be dis¬ 
posed of at the earliest possible opportu¬ 
nity. 

N.K. Application rejected. 
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Zafar Ali, J. 

Wadhawa Singh — Accused — Peti- 
tioaer. 

v. 

Emperor —Opposite Party. 

Criminal Revo. Peba. No. 6 of 1928, 
Deeded on 12th March 1923, from order 
of Dist. Magistrate, Gurdaspur, D/- 31st 
October 1927. 

(a) Criminal P. C. t S. 493 — No bail bond 
can be taken from a third person — Where no 
undertaking is taken from the principal offen¬ 
der no surety can be made liable. 

A police officer acting uader S. 493 has the 
power to demand a bail from person arrested or 
*to accept his own bond without sureties. But 
•under no provision of law the police offioer can 
take a third party’s bond for such person's ap¬ 
pearance. [P 319 0 1] 

There can be no surety without a principal. 
Where therefore no undertaking'has been given 
•by the person arrested'to appear when called 
upon to do so, it is not possible for a ly person 
to declare himself surety for his appearance. 

[P 319 C 1] 

* (6) Criminal P. C. f S. 496 — The bond 
must be in accordance with form 4 2 Otherwise 
no liability arises. 

The terms of a bond or bail bond executed 
under S. 496 should be in accordance with form 
42 of sohedule. That form indicates what the 


V. Emperor (Zafar Ali, J.) 


1928 


contents of a bond with sureties should bo. In 
order to be enforceable a bail bond must -be in 
accordance with the form. Where the bond is 
net in accordance with the form, the person 
executing the same incurs no legal liability by 
executing it. [P 319 C 1] 

(c) Criminal P. C., 5. 511*$—A bond may 
be executed on behalf of minor but not of a 
major. 

Section 514-B speoifically provides that when 
the parson required to execute a bond is a 
minor, the Court or police officer may accept in 
lieu thereof a boad executed by a surety or 
sureties only. There is no such provision for a 
major. [P 319 Cl] 

Nawal Kishore —'for Petitioner. 

Judgment.—la the course of a police 
enquiry under S. 110, Criminal P. C„ 
against one Teja Singh, his uncle Wa¬ 
dhawa Singh at the bidding of the in¬ 
vestigating officer gave a boad of Rs. 1,003 
for his appearaace wheaever he should be 
called upon to attend. It was, however, 
not stated in the bond where and before 
whom he was to appear, and no machalka 
or recognizance was taken from Teja 
Singh himself for his -appearance. This 
bond is dated 10th February 1927, but 
the police chalan 'was sent up on 5th 
June 1927, and the Mag strate recorded 
an order under S. 112, Criminal P. C., on 
27th June 1927. It was subsequently 
discovered that Teja Singh had left for 
China. The Magistrate then proceeded 
to take action under S. 514, Criminal P. 
C., and eventually forfeited the bond of 
Wadhawa Singh. There is no specifi¬ 
cation of the bond in the order of the 
Magistrate nor in that of the District 
Magistrate dismissing Wadhawa Singh’s 
appeal against forfeiture, but presumably 
the bond described above wa9 the oae that 
was forfeited. Wadhawa Singh now seeks 
revision of that order. 

It is clear that S. 55, Criminal P. C., 
empowers an officer in charge of a police 
station to arrest any person who is by 
repute an habitual thief,.etc , but if such 
person is prepared to give bail he must 
be released on bail as laid down in 3. 496 
of that Code That seotion in its relation 
to police officers runs thus : 

When any person other than a persm accused 
of a nonbailable offence mb arrested or detainea 
without warrant by an officer in charge ol» 
polioe station, and is prepared at.any time 
while in the custody of such officer w 

give bail, such person shall be released on bail, 
provided that suoh officer if he thinks fit, may, 
instead of taking bail from suoh person,'dis¬ 
charge him on his executing a bond without 
sureties for his appearance as herein alter pro 

vided. 
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The police officer in the present case 
appears to have acted under S. 496, and 
what he had the power to do under that 
section was to demand a bail from Teja 
Singh or to accept his own bond without 
sureties. Under no provision of law the 
police officer could take a third party's 
bond for Teja Singh’s appearance. 

Farther it is obvious that there can be 
no surety without a principal. In the 
present case no .undertaking having been 
given by Teja Singh to appear when 
called upon to do so, it is not possible for 
any person to declare himself surety for 
his appearance. The terms of a bond or 
bail bond executed under S. 496 should 
be in accordance with Form 42, of Sche¬ 
dule to the Criminal Procedure Code. 
That form and form 25 for a bail bond 
under S 169, Criminal P. C., and forms 
of bail bonds executed under other provi¬ 
sions of the Code indicate what the 
contents of a bond with sureties should 
be. In order to be enforceable a bail 
bond must be in accordance with these 
forms. As the bond in question is not, 
Wadbawa Singh incurred no legal liabi¬ 
lity by executing it. 

In this connexion a reference may be 

made to S. 514 B, Criminal P. C., which 

specifically provides that when the per¬ 
son required to execute a bond is a 
minor, the Court or police offioer may 
accept n lieu thereof a bond executed by 
a surety or sureties -only. There is no 
suoh provision for a major. 

• \ Nwreforo, set aside the order forfeit¬ 
ing the bond. 

R K ‘ Order set aside. 


Md. Bakhsh v. Emperor (Jai Lai, J.) 
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Jai Lal, J. 

Muhammad Bakhsh and another - 
oused-Patitioners. 


Ac* 


v. 


Enptror-0 pposite p irfcy 

Crimina! Bevn. Petn. No. 1692 of 1927 
Decided on 20th December 1927, from 

D/- 22nd Augu^t 9 !^ 8186 ^ 0 ’ Amntsar> praocicioners to waste the time of 

■ L g lpraolia ° Mr . 80 lon 8 as he is not guiltv of 

as h ? w not guiltv of . . . unnecessary ranefcit.mn ‘. y 01 
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deoline to hear him or to cut short his argu¬ 
ment merely because he is expected by the 
superior Courts to turn out a certiin amount of 
work within a fixed time. [P 319 C 2, P 220 C 1 ] 

Mohsin Shah —for Petitioners. 

Judgment.—Notice was issued in this 
case on the ground that it was alleged 
by the petitioners, which allegation was 
supported by an affidavit of the counsel, 
who appeared for them before the lower 
appellate Court, that counsel was not 
allowed to argue the appellants’ case 
by the Additional District Magistrate. 
An explanation has been submitted by 
the Additional District Magistrate from 
which it appears that proper opportunity 
was given by the lower appellate Court 
to the counsel. There may be a differ¬ 
ence of opinion as to the snffioienoy of 
the opportunity given between the coun¬ 
sel and the Court, but haviug regard to 
the explanation of the Additional District 
Magistrate, I must hold that there is no 
substance in the complaint. The lower 
appellate Court has discussed the evi¬ 
dence produced in support of the prosecu¬ 
tion case and agreeing with the trial 
Court has held the guilt of the petitioners 
proved. I am unable to arrive at a 
different conclusion in these proceedings. 

The petition for revision is, therefore, 
dismissed The petitioners were released 
on bail pending the disposal of the peti¬ 
tion. They must surrender to their bail 

awtd 9 J 6 ,o 0 the m ‘ he re “" niag 86nt6,Ma 

Though I have accepted as correct the 
version of the Additional Distriot Magis¬ 
trate as to what happened in this case, 

1 desire to point out to him that, as 
appears from his explanation, he holds 

SZT 1 t bou S tt* r03 P 0ofciv0 positions 

tL ilff ? 0 S ir whioh - fc0 9 *y 

the least of it, is peculiar ; he relies in 
support of his view upon an extractfrom 
some extra-]udioial remarks made by a 
learned Judge of another High Court 
without regard to the context or the 
occasion on which it was made. He 
apparently entertains exaggerated notions 

8 ir h0 * ged t0ad0Q °y » class of 
egal practitioners to waste the time of 
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him or to cut short his argument merely 
heoauso ho is expected hy tho superior 
Courts to turn out a certain amount of 
work within a fixed time. 

S ,J * Petition dismissed. 


A I. R 1928 Lahore 320 (1) 

Shadi Lal, C. J. and I3hide, J. 

Allan Robert Skato —Plaintiff—Appel 
lant. 


v. 

d/rs. Emyhj May S/iaw—Defendant - 
Respondent. 

First Appeal No. 2703 of 192G. Decided 
on 24th November 1927, from decree 
of Dist. Judge, Rawalpindi, D- 28th 
April 1926. 

Divorce Act, S. 13 Petition Jor, divorce five 
years after knowledge of adultery of wife—Peti¬ 
tion should be dismissed. 

An application by husband for dissolution of 
marriage on the ground of wife’s adultery 
submitted five years after the fact had come to 
his knowledge should be dismissed oven though 
adultery of the wife has been established. 


, _ [P 320 C 1] 

.Inant Ram for Appellant. 

Judgment— The District Judge of 
Rawalpindi has dismissed the petition 
of one Allan Robert Shaw, for dissolu- 
tion of his marriage with his wife, on the 
ground that, while tho adultery of tho 
wife had been established, the husband 
has been guilty of unreasonable delay in 
presenting the petition. The evidenco on 
tho record shows that tho offence com* 
plained of was committed in the summer 
of 1921, and that it came to tho know¬ 
ledge of the husband shortly afterwards, 
rie did not, howevor, make tho applica¬ 
tion for divorce until after the expiry of 
five years. It is not disputed that there 
was unreasonable delay in presenting the 
petition, and the explanation offered by 
the husband to account for the delay has 
been considered by the trial Judge and 
found to bo unsatisfactory. 

Tho learned counsel for tho appellant 
has again put forward the explanation 
which has already been rejected by the 
District Judge, but we do not think that 
any ground has been established, such a 3 
would justify our dissent from the con¬ 
clusion of the trial Judge. We accord¬ 
ingly dismiss the appeal, but as there is 
i n ° appearance by or on behalf of the 
respondent we make no order as to costs 
in this Court. 


Appeal dismissed. 


Emperor : 1928 

* A. I. R. 1928 Lahore 320 (2) 

Fforde and Jai Lal, JJ. 

Ram Nath Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Appeal No. 1375 of 1927, Docided on 
19th January 1928, from order of Addl 
Sess. Judge, Lahore, D/- 19th November 
1927. 

* (a) Criminal P. C., S. 337 (1)-Approver', 
disclosure of facts may be oral . 

Section 337 (1) nowhere lays down that the 
disclosure of facts shall be reduced to writing. 
If such disclosure'^ made orally the verbal tes¬ 
timony of the person to whom it has beon made 
will bo sufficient to prove tho statement. As a 
rule of caution, however, the approver's state¬ 
ment is always formally reduced to writing, a 
practice which it is obviously very desirable to 
observe so that no dispute may subsequently 
arise as to what tho exact terms of tho state¬ 
ment woro. [I> 322 C 1J 

(6) Evidence Act. S. 24— Admission under 
S. 339 (2), Criminal P. C., contemplates a full 
ami true disclosure made upon the inducement 
or promise of a pardon and not a disclosure 
induced as a result of undue pressure. — S. 24 
does not cxclude\ such statement made under 
Criminal P. C. t S. 339 (2). 

An approver’s disclosure is in its very nature 
always tho result of an inducement or promise, 
namely, the induoomont to confess upon ^pro¬ 
mise of pardon; but should it appear that it 
was extorted as tho result of undue duress, 
such as threats -or violence, to that extent the 
provisions of S. 24 would be applicable and the 
confessional statement would havo to be ruled 
cut of evidence. S. 339 (2) can only contemplate 
tho admissson of a full and true disclosure 
made upon the inducomont or promiso of a par¬ 
don, and not a disclosure induced as a result 
of undue pressure. Such a statement is not 
oxoluded from evidonce by S. 24, Evidence Aot: 

5 A. L. J. G9I, Foil. [P 822 C 2] 

(c) Criminal P. C. t S. 337 (2)— Approver's 
disclosure not true and full—IIis not being 
examined at the trial of the persons he has 
implicated is not a breach on the part of the 
Crown so far as the trial of the .approver him - 
self is concerned. 

Tho fact that the approver h is not boon 
examined at tho trial of tho porsoas he has 
implicated is not a breach on the part of the 
Crown of tho conditions upon whioh tho dis¬ 
closure was made and tho pardon grouted so 
far as the trial of the approvor himself is con¬ 
cerned. Tho approver has failed to comply 
with tho condition on whioh a tender of pardon 
was made, as soon as it is established that the 
disclosure Is not a true and full one, and that 
it is not a true aud full disclosure becomes ap¬ 
parent as soon as he is shown to have mado a 
statement entirely inconsistent with the one 
upon tho strength of which tho pardon was 
granted. [P 323 C 2] 

(d) Evidence Act, S. 24— Approver tried on 
the basis of his statement—Statement retracted 
must be corroborated by othcf'evidcnce. 

Where a statement mado by approver is re¬ 
lied upen by tho prosecution as an admission 
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of guilt in raspaot of tha otitne for which the 
.approver hu been tried, it is a confession and 
•if withdrawn bafore the Committing Magistrate 
mast be regtrded in thj light of a retracted 
oonfassion and must ba corroborated by extrin- 
•sio evidence. [P 324 C 1] 

B. R. Puri, Rattan Lai and Ishar 
Dm—ior Appellant. 

Des Raj Sawhney^lor the Crown. 

Fforde, J -The appellant Ran Nath 
ihae been tried by the Additional 
Sessions Juige of Lihore, for having on 
rthe evening of 4th May 1927, at Machi 
Hatta Bazar, Lahore, together with other 
persons murdered one Piran Ditta a 
tonga driver. He has been convicted of 
the offence charged and has been senten¬ 
ced to death, and he now appeals against 
that oonviction and sentence. The facts 
•shortly stated are as follows: 

On the evening of 4th May 1927, a 
police constable named Shahan Khan 
■discovered in the Maohbi Hatta, a tonga 
with a wounded min in it on the point 
of death. The constable got into the 
tonga and drove it to the City Kotwali. 
On the same evening the dead body 6f 
this man, who is alleged to be Piran 
Ditta, was sent to the Mayo Hospital 
together with three other dead bodies 
in the charge of police constable Fateh 
Din. On the following day, that is, 5th 
May 1927, the post mortem on all these 
todies was carried out by A. F. Mathews, 
-Assistant to the Civil Surgeon, Lahore 
When the post mortem on these bodies 
was performed no person identified the 
•corpse of the person now alleged to be 
Piran Ditta. The statement of the Assis¬ 
tant to the Civil Surgeon on the point is 
•as follows: 

Du “ «■» ~ 

1 may add that all the bodies exami- 
.TJ? by the Assistant Civil Surgeon on 
this oocasmn were those of persons alio- 

SI °„“ a been murdered. The learned 
ess ions Judge has come to the conolu- 

tonea fchafc ^ dying found ia the 
Ww the evenia 8 of 4th May 
has not been proved to be Piran Ditta 

The ieariMd Judge in'the course of his • 

‘ torv n 8afc f aa Z 3 thab fchero is no satisfao* 
•tory proof that the body examined by 

<been^t heW r 8 W * 3 f ha aatne bod y ^at had 
sion ft nn 0a toa &- This.OOndu* 

«m lt Z * 0 b . 9 i quifce iQ3 ^ ified .by the 

60 of the evidenoe. It is of- course 
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not necessary for the purposes of this 
case to decide whether or not the man 
found injured in the tonga was named 
Piran Ditta, but it is necessary for the 
purpose of proving the nature of the in¬ 
juries which that man is alleged to have 
received to establish that the body exa¬ 
mined by Dr. Mathews was the body of 
that man in the ton^a. The lack of 
satisfactory evidence on this point leaves 
us in the position of being unable to con¬ 
clude what are the exact injuries whioh 
that man received. But one point is 
clear and that is that the dying man 
found in the tonga, whatever may be his 
name or the nature of the injuries which 
he received, was murdered on the even¬ 
ing of 4th May. The question whioh we 
have to decide is: Has the appellant 
Ram Nath been satisfactorily proved to 
have had a hand in that murder. 

No clue to the murder appears to have 
been discovered until 9th June, when as a 
result of certain information which the 
police received. Ram Nath and his bro¬ 
ther Baij were called to the investi¬ 
gation. 

On the 10th a person called Ganesh 
Das also appeared, and on that date both 
Ganesh Das and Ram Nath alleged to 
have made some statements in connexion 
with the affair. Ram Nath was then 
arrested and detained in the C I D 
bawaok On 14th Juno, Bam Nath ia 
alleged to have expressed a desire to be¬ 
come an approver, and he was thereupon 

°, r l Mr '. K60U6h - tho * aofci “g 

as Additional District Magistrate, Lahore, 
who offered him a pardon conditional 
upon his making a full and true disclo¬ 
sure of all he knew about the crime in 
question. This tender of pardon was 
accepted by Ram Nath who, on the fol- 
owing day, i e 15th June, was brought 
be ore Mr. Phailbus. a Magistrate of the 
first class, who recorded his statemept. 

L h a K d ° ?- reo . ordiQ g this statement 
has been put in evidence and it is upon 
the admissions appearing therein that 
the prosecution principally rely to con- 
viot the appellant. 

• ?“ 2 f. rd Jvae > ?am Nath was brought 
before the committing Magistrate as a 

2 ” a / a « 8 ‘ the persons whom ho 

- m bia 8tato a«rt, but when 
put in the witness-box he alleged that/that 
statement tvas ‘totallv false fKot 

»t:iu 

fact he knew nothing about the death of 
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Piran Ditta, the tonga man. The trial 
o? the persons whom he implicated was 
proceeded with and resulted in their ac¬ 
quittal. Thereupon the public prosecu¬ 
tor having granted a certificate that Ram 
Nath had not complied with the condi¬ 
tion on which the tender ci pardon was 
made, the latter was committed to trial 
for the offence in respect of which that 
pardon was tendered, inacordance with 
the provisions of S. 339, Criminal P. C. 
It is in respect of the conviction and 
sentence at this trial that the present 
appeal ha3 arisen. 

Mr. Puri for the appellant has con¬ 
tended that the statement made by the 
appellant to Mr. Phailbus referred to a3 
Ex. P. A., is not admissible in evidence, 
becuase, it is a confessional statement 
and the document recording it does 
not comply with the provisions of 
S. 161, Criminal P. C., and the departure 
from tho36 provisions has not been cured 
by the evidence of the Magistrate who 
recorded the statement. His second con¬ 
tention is that the pardon has not been 
forfeited and may be pleaded in bar, as 
the appellant not having been examined 
before the Sessions Judge at the trial of 
the other accused, the terms upon which 
the disclosure was made and the pardon 
granted have not been fulfilled by the 
prosecution. So far as the first point 
raised is concerned, I have no doubt 


the statement made by the appel¬ 
lant to Mr. Phailbus is admissible in 
evidence under the provisions of S. 339 
(2), Cr. P. C., provided it has not been 
shown to have been induced as aresult of 
threats or of violence. S. 337 (l), Cr.P.C., 
provides that certain Magistrates may 
;it any stage of the investigation or enquiry 
into or the trial of the oflenoe, with a view to 
obtaining the evidence of ony person supposed 
to have been directly concerned in. or privy to, 
the oflence under enquiry, tender a pardon to 
such person on condition of his making a full 
and true disclosure of the whole of the oiroum- 
stances within his knowledge relative to suoh 
oflenoe. and to every other person oonoerned, 
whether as principal or abettor, in the commis¬ 
sion thereof. 

The section nowhere lays down that 
such disclosure shall be reduced to writ¬ 
ing. I have no doubt that if made oral¬ 
ly the verbal testimony of the person to 
whom it has been made will be sufficient 
jto prove the stitement As a rule of 
caution, however, the approver's state¬ 
ment is always formally reduced te writ¬ 
ing a practice which it is obviously very 


desirable to observe so that no dispute- 
may subsequently arise a3 to what the- 
exact terms of the statement were. The- 
section contemplates that the “ full and 
true disclosure ” may be made anterior 
to the enquiry before tbe committing 
Magistrate and may also be made at the- 
enquiry or at the trial. It is the disclo¬ 
sure inducing the pardon which is the- 
statement referred to in S. 339 (2). The- 
pardon may b9 offered before any enquiry 
has been commenced before theCommit- 
ting Magistrate (as in the present case), 
or it may be offered when the person igi 
himself an accused person at the enquiry 
or it may be offered when he is under 
trial. It is not made under the provi¬ 
sion of S. 164, Criminal P. C., and in my 
judgment that section in no way governs- 
suoh a statement. I also agree with the- 
view expressed in Emperor v. Sultan* 
Khan(l), that such a statement is not- 
necessarily excluded from evidence by- 
the provisions of S. 24, Indian Evidence- 
Act. Sub-S. (2), S. 339, Criminal P. C„ 
in my opinion makes by necessary im¬ 
plication a statement of this nature an- 
exception to the rule of evidence enacted 1 
in S. 24, Indian Evidence Act, as far as* 
that seotion excludes confessions made 


as the result of the inducement or par¬ 
don An approver’s disclosure is in its 
very nature always the result of an in¬ 
ducement or promise, namely, the induce¬ 
ment to confess upon a promise of par¬ 
don; but should it appear that it was ex¬ 
torted as the result of undue duress, suoh 
as threats or violence, I have no doubt 
that to that extent the provisions of 
S. 24 would be applicable and the con¬ 
fessional statement would have to be 
ruled out of evidence. S 339 (2) oan only, 
contemplate the admission of a full and 
true disclosure made upon the induce-, 
raent or promise of a pardon and not a dis¬ 
ci sure induced as a result of undue pres 
sure. This appears to have been the view 
taken by the Court in Emperor v< 
Sultan Khan (L), for the learned Judges,, 
after holding that the approver's oon' 
fession was not excluded by S. 24, Jsvi 
dence Act, proceeded to discuss the fur¬ 
ther question whether or not the state 
ment had been made of his own tree- 


1 and accord. . , 

’he learned Sessions Judge, in regard 
;his aspect of the case, has made tue» 
nwing remarks iti his jndfime9lL_- 
; [1903] 5 A. L. t. 61^1909) A. W. N. 259- 
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Ram Nath alleges that Ganesbi's statement 
was read over to him and used to ioflucuco 
him. Faiz Ullih denies this. There is no 
evidence which I regard as satisfactory to 
prove whether this was so or not. I think it 
very likely that the two men were played off 
against each other. 

Ram Nath alleges that Hargopal was beaten, 
and that he was threatened. There is no 
proof of this on the record. 

The learned Judge in the next line 
says : 

Reference to the Zimnis does not lead me to 
disbelieve this statement; 

that is to say, that Hargopal was 
beaten and that Rim Nath was threat¬ 
ened. The learned Judge further re¬ 
marks : 

I find that there is no reason to support 
any undue influence by the police before Ram 
Nath gave a statement purporting to -bo a dis- 
olosnre, except: (1) that he may have beeu told 
that Ganeshi had implicated him and others 
and that a statemjnt by him might lead to his 
pardon; and (2) he may’have been threatened 
with a beating. 

I find that Ram Nath was oertainly kept 
under direct police control both before and 
after his acceptance of pardon, and that he 
may wel! have been in fear (justified or not 
justified) of some form .of reprisal, if ho did 
not repeat the statement already made by him. 

Iam not prepared to disagree with 
the above expressions of opinion of the 
learned trial: Judge. There was un¬ 
doubtedly material before him npon 
which he was justified in coming to the 
oonolasion at which he arrived. As I 
am unable to disagree with that 'conclu¬ 
sion [think I am bound to reject the 
statement of the approver as having been 
induced by undue pressure ; that is to say, 

X oanuot regard it as a voluntary state-’ 

pa 0 tdoa mida 8 ° l0ty UP ° Q a promisa of 

in ™ ^ a 3 j Mr ‘ Pari ’ 8 30ooa(J argument 
is oonoerned, -namely, that the condi¬ 
tional pardon granted to the appro- 

he t0 • the pr030Qfc trial as 

no was not examined before the Ses- 

argum fl n n d t ge 1 Tk ° f ° piQion thafc that 
argument cannot be sustained. The provi- 

Sinn nnn^An>«J f.. n ' 


amined in the Su3sions Court were ar¬ 
rived at before the amendment to S. 337. 
Sub-S. (2) formerly ran as follows : 

Every person acccepting a tender under this 
seotion shall be examined as a witness in the 
oase. 

and the authorities cited by Mr. Sawh- 
ney decided that it was a sufficient com¬ 
pliance with this provision if the ap¬ 
prover were examined in the Court of 
the committing Magistrate. The am¬ 
endment in the Act appears to have been 
introduced for the purpose of making it 
clear that the approver must be examined 
both in the Court of the committing 
Magistrate and in the subsequent trial 

Whether non-compliance with this statu¬ 
tory provision renders trials of the per¬ 
sons against whom the approver’s evi¬ 
dence is to be tendered illegal is a ques¬ 
tion which need not be decided here as 
those persons have been acquitted But 
when it comes to the trial of the ap- 
prover himself for the offence in respect 
of which the pardon was tendered I do 

not think that the faot that he has not 

been examined at the trial of the D0r - 

sons he has implicated is a breach on the 

T £U h9 ^T n ° f the ' OOQ ^tions upon 
whioh the disclosure was made and the 

pardon S raQ t«l- The approver has failed 

to comply with the condition on whioh 

a tender of pardon was made as anon QO 

^l!\ tab ‘i 8 b f dthat ^^ 30 «o:nreis n " 


aion .contained in S. ?2) s w 
cept?n? 1 f' ?■’ th 2 fc every ,per8oa ao ' 

KmfnS Q “ d . er that 80ofcioa 8ha » 

S i . 1 , 43 * witness in the Court of 

afffl Magl9 ^ ratl0 ta kiag cognizance of the 
offence and in the subsequent trial if 

any n° doubt makes it essential that at 

the trial of tho persons against whom 

elMhU t ” Prosecutor to the 
effect that the approver need not be ex- 


a true and fall one, and that it is not » 
true and full disclosure becomes apparent 
as soon as he is shown to have made a 
statement entirely inconsistent with the 
one upon the strength of whioh the Dar . 
don was granted. That 8 itu a tioa w a9 
reached in the Court of the oommitt ini 
Magistrate when Ram Nath declared 
that his statement of the 15th June was 
entirely false and that he knew nofM^« 
about tho affair in respect of which S! 

purported to have given a fern* 0 10h 

that the° 1U3 d ° ° f fche Iearnod trial°Tudge 
that the pardon cannot now be pleaded 

m bar is m my judgment sound 

Although I am of opinion that tho 
confessiona! statement of tho approver 
should be excluded from consider^ 

i? waToht tb ° ° lroam8taQCQ1 under which 

' yet a98Um ‘ng it may be 

boSti™ 't and ° ub . tedly squires corro¬ 
boration by extnnsio evidenoe 

learned Public Prosecutor has Tb 

tended that such oorroboratinn ; ° 0n I 

required and, indeed, I do not thinl^t 
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it could bo so contended. As I hive al¬ 
ready said the statement in question is 
relied upon by the prosecution as an ad¬ 
mission of guilt in respect of the crime 
for which the appellant has been tried. 
In other words it is a confession, and 
having been withdrawn before the com¬ 
mitting Magistrate it must be regarded 
in the light of a retracted confession. 
It therefore becomes the duty of the 
Court to satisfy itself before acting upon 
them that the incriminating admissions 
of the appellant are true. This the pro¬ 
secution has sought to establish by the 
evidence of Shamas Din, Allah Bakhsh, 
Muhammad Hussain, son of Karim 
Bakhsh, Muhammad Hussain, son of 
Karim Bakhsh, Muhammad Hussain son 
of Fazal Din, and Mohammad Taqi, 
P. Ws., 12, 13, 14, 15 and 24. The ap¬ 
pellant in his statement first of all des¬ 
cribes certain attacks made by himself 
and others upon certain Mahomedans 
who happened to be in the Machht Hatta 
Bazar. (After discussing the evidence of 
prosecution witnesses the judgment con¬ 
tinued). 

On the whole I am not satisfied 
that the approver's story, even if 
it may be admitted in evidence, 
has received that corroboration in mate¬ 
rial particulars which as a rule ‘of 
caution the Courts require in cases 
of retracted confessions. The circum¬ 
stances under which that disclosure was 
obtained, added to the fact that it was 
retracted on the first moment that the 
appellant was brought before a Court, 
make it essential that the corroboration 
relied upon should be free from doubt 
which is far from being the case here. 
For the reasons which I have given I am 
of opinion that the guilt of the appel¬ 
lant has not been proved *with that de¬ 
gree of certainty which the law requires, 
and I would accordingly accept his ap¬ 
peal and set aside the conviction and 
sentence. 

Jai Lai, J.—I agree. 

N.K. Appeal accepted. 

A. 1. R. 1928 Lahore 324 

Dalip Singh, J. 

G. P. C. Holmes —Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Ref. No. 1786 of 1927 Decided 
on 16th December 1927 by Sess. Judge, 
Ambala. 
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Penal Code, S. 225- L-~Resistance — Know' 
ledge of the accused that he is being arrested 
is essential. 

An offense under S. 225-B is committed only 
when the resistance to arrest is intentional and 
that c»n only be when the person who makes 
the resistance knows that he is being or is 
about to be arrested. [p 324 c 2 ] 

Report —On Sunday, 22nd May 1927, 
at Kasauli, the accused, G. P. C. Holmes! 
came out of the church after the service 
and as the military church party were 
preparing to move off he took up a posi¬ 
tion in the centre of the road near the 
church gate and he began to preach in 
a loud voice and obstructed the depar 
ture of the military party. The Dis¬ 
trict Magistrate ordered the arrest of the 
accused under S. 118, Cantonment Act. 
The European Inspector of Police, Mr, 
Phillips, being in plain clothes ordered 
Sub-Inspector Kuldip Singh to make the 
arrest. The latter went up to the ac¬ 
cused and took him by the hand and 
tried to remove him but he struggled. 
With the help of a head constable, 
Zakka Husain, and Sergeant Grundy he 
then removed the accused to a bench on 
the side of the road where he sat and 
continued-shouting. Captain Hepburn 
then came up to the accused because he 
was delaying the marching off of the 
church party and succeeded in persuad¬ 
ing the accused to go down a side road. 
Captain Hepburn accompanied him for 
some way and then advised him to go 
home. Sub-Inspector Kuldip Singh then 
followed the accused and informed him 
that he had been arrested and ordered 
him to come to the police station. The ac¬ 
cused then turned and went back with 
the Sub-Inspector to the police station 
without any further trouble. The Magis¬ 
trate has held that during the episode at 
the church gate Sub-Inspector Kuldip 
Singh arrested the accused by placing his 
hand upon him and saying in Urdu: 
arrest you ; " and that by continuing to 
struggle after his arrest had thus been 
effected the accused committed an offence 

under S. 225-B, I. P. C. . 

An offence under S. 225-B, I. P. C., is 
committed only when the resistance to 
arrest is intentional ; that can only be. 
when the person who makes the resis¬ 
tance knows that he is being or is about 

to be arrested. _ . 

In the case under consideration the 
whole trend of the evidence stroDgly sug¬ 
gests that the aocused had no under* 
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that the words " I arrest you " spoken 
by the Sub-Inspector in Urdu made no 
impression on his attention and that he 
attributed the handling, which he re¬ 
ceived from the Police Officer to a desire 
to move him out of the way of the troops 
rather than to an attempt to arrest him. 

It is recommended that the oonviction 
of G. P. C. Holmes under S. 255-JB, I. P. 
C-> be quashed and that the fine be re¬ 
mitted. The fine has not yet been 
paid. The imprisonment in default of 
of payment has been undergone. 

Order. The case has been referred 
by the learned Sessions Judge. The ao- 
oused was convioted under S. 225-B, I. 
P- C., and sentenced to pay a fine of 
Rs. 50 and in default to suffer one 
month's simple imprisonment. 

For the reasons given by the learned 
Sessions Judge I agree in thinking that 
the intention which constitutes the 
essence of the offence under S. 225-B has 
not been proved against the accused. 
He has already undergone the imprison¬ 
ment in default. I accept the reference 
and quash the conviction and sentence. 

SJ * Revision accepted. 


standing of the fact that he was being 
arrested, but supposed that he was merely 
being pushed aside to allow the troaps to 
march away. That statement of the ac¬ 
cused himself to the Magistrate was also 
to the effect that he had no knowledge 
of any arrest of himself at the church 
gate, but that he was arrested later on his 
way home and that he offered no resis¬ 
tance to that arrest. 

Tbe trend of the evidence referred to 
above is apparent from the following 
extracts : 

Mr. Phillips, Inspector (P. W. No. I) : 

Kuldip Singh caught the accused by the arm 
and said : I arrest you ’. 

Sergeant Grundy, P. W. No. 2 : 

I never heard the Sub-Inspector utter the 
words I arrest you. * 

th !i prospector caught hold of the 
accused and tried to remove him. Ho was still. 

v P r^‘ n l Whensi “ ing oatha b0nch * He was 
J 1 3glt , ited - H e swinging his arms 
about and nearly knocked me over! 

2akka Hussain, Head Constable P. W. 
rJo. 3: 

■ 5 Sub-Inspector took the accused by the 
hand and sa.d : *I arrest y0ll .. Ha said U in 

^Sub-Inspector Kuldip Singh, P. W. 

Captain Hepburn, D. NV. No. I : 
tioa 3 aU 0 y U wishe°i “VsU? 

tSoTwhyl hU t m039age t0 thepobTio. 6 The 

sSaig® 

sr * h ?, tjl 1 ZoWz 

sr.-.S.-i5a« 

dence of Captain Hepburn. 

, Ia opiaion, it is clear from the evi¬ 
dence that the accused was so^“□grossi 

lach o r a0h u ing fchafc h9 «»S2Eato 
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Tek Chand and Bhidb, JJ; 
Dial Singh— Plaintiff—Appellant. 


V. 


Gurdwara Sri Akal TaHt-Defendant 
—Kespoadeat. 

F i5?i A £ p ? al No ' 692 of 1927 - Deoided 

Sikh P ! 0brUar y l u 928 * iro ™ order of 

T? Urd T ar * Tnbuoal - Lahore, D/- 
I 6 th December 1926 ' 

“■ "- mh 

The provisions of 0. 6 , R. 17 aivil P n 
( 6 ) Sikh Qurdioaras Act M 920 <? ou\ /• \ 

f4Hi e v) d of 6 t a h t a iO Ao t O V' h0raditary offloa " S. 2 
[ 'V° l tae does not oontemplate that 

S 1 ^ =$ 


32G Lahore Dial Singh v. Gordwara Sri Aral Takht (Tek Chand, J.) 1928 


( c ) Sikh Gurdwaras Act (1925),' S. 2 (7)— Pre- 
sumptive successor—Ueaning explained. 

Where the succession to o3io3 descends from 
at her to son, the son is a “presumotive suc- 

fk 3S °/ ,M eVea thou 8 h the father had died on 
the date of application by the son, under S. 6. 

In common legal parlance an “heir presump¬ 
tive or a “presumptive successor'’ is a person, 
'vho, if the ancestor should die immediately, 
would be his heir, but whose right to the in¬ 
heritance may be defeated by the birth of a 
near relation or by some other contingency, 
but this is not the sense in which this expres¬ 
sion is used in the Act. [P 328 C 2] 

(d) Interpretation of Statutes—Word defined 
In an Act must be deemed to be used in the Act 
cnly in that sense. 

When a word or phrase is defined as having 
a particular meaning in an enactment, it is 
that meaning alone which must be given to it 
in interpreting a section of the Act, unless 
there be anythiug repugnant to the context. 

. LP 328 C 2] 

(e) Interpretation of Statutes—Construction 
leading to anomaly should be accepted only if 
no other construction is possible . 

A construction which leads to an anomaly 
can be given effect to only if the words of the 
statute are clear and unambiguous and admit 
of no other interpretation. [P 329 C 1] 

Sardha Ram —for Appellant. 


and the possession of the Gurdwara 
passed into the hinds of the Shromani 
Gurdwara Prabandhak Committee, that 
pecuniary I 033 to a very large extent (wa 3 
caused(i) for which he was entitled to be 
compensated under S. 6 of the Act, and 
that he assessed the amount of compensa¬ 
tion at Rs. 1,52,762-8-0. 

On the application coming up for 
hearing before the Tribunal on the 16th 
December 1926, the appellant’s counsel 
made a statement modifying the aver¬ 
ments in the application in several 
material particulars. He stated that it 
was not the appellant but his father, 
Sunder Singh, who had been forcibly re¬ 
moved by the Akalis, that the alleged re¬ 
moval took place in 1922 and not in 
1920 as stated in the application and that 
Sundar Singh had died on 7th April 
1926. On these allegations counsel 
claimed that the applicant Dial Singh 
was entitled to apply for compensation 
under S. 6, being a ‘“past hereditary 
office-holder” as well as a “presumptive 
successor.” He later on took up the 


Bhagat Singh and Man Singh — for 
Respondent. 

Tek Chand, J. —This is an appeal un¬ 
der S. 34, Sikh Gurdwaras Act ( 8 
of 1925 ) preferred by one Dial Singh 
against the order of the Sikh Gurdwaras 
Tribunal rejecting his claim for compen¬ 
sation on the preliminary ground that he 
had no locus standi to apply under S. 6 
of the Act. 

The relevant facts are, that by Notifi¬ 
cation No. 892 dated 28th April 1926, the 
Punjab Governmeut, acting under the 
provisions of sub-S. (2), S. 3, Sikh 
Gurdwaras Act, declared Akal Takht 
Sahib (Akal Bunga) as a "Sikh Gurdwa¬ 
ra” and this notification was.published 
in the Punjab Gazette of the 30th April 
1926. On the 23rd July 1926, the appel¬ 
lant Dial Singh presented to the Punjab 
Government through the Secretary, 
Transferred Departments, a petition un¬ 
der S. 6 alleging that from the time 
of the Mughal Emperors his ancestors 
had held the office of manager 
and lambardar of Sri Akal Takht Sahib 
and had been enjoying the offerings and 
emoluments connected therewith, that 
the said office had descended in the fam¬ 
ily from father to son, that in 1920 he 
(applicant) was unlawfully and illegally 
removed from the office by the Akalis 


somewhat inconsistent position that his 
client could also apply as a "present 
hereditary office-holder.” The respon¬ 
dent does not seem to have objected to 
the applicant modifying his allegations 
in the manner above mentioned, and the 
Tribunal proceeded to decide forthwith, 
whether on the case as put forward be¬ 
fore it by counsel, the applicant had a 
locus standi to claim compensation un¬ 
der S. 6. The President and the two 
members were agreed that the applicant 
was neither a "past” nor a ‘present 
hereditary office-holder” as defined in 
the Act, but they differed on the ques¬ 
tion whether on the allegations made by 
him, he was “presumptive successor” to 
such office-holder. Mr. Kharak Singh 
held that as the applicant's father had 
died before the date on which the appli¬ 
cation was made, he was not a-presump¬ 
tive successor,” but was an actual heir 
and, therefore, not entitled to apply un¬ 
der S 6. Mr. Munna Lai concurred with 
the learned colleague in this view and also 
expressed the opinion that the office, to 
which the applicant lay claim, could apt 
bo cilled an “hereditary office within 
the meaning of that expression as used in 


the Act, 

because, if did not devolve 
first day of January, 1920, 
himself admittedly alive. 


upon him before the 
when his father was 



3928 Dial Singh v. Gurdwara Sri Aral Takbt (Tek Chand, J.) Lahore 327 


The President, Coldstream, J. held, on 
tfhe other hand, that assuming the state¬ 
ment of facts as given by the applicant’s 
•counsel on the 16th December 1926, to 
be correct, the applicant wa9 a “pre¬ 
sumptive successor 1 ' to a “past hereditary 
office-holder" and a 9 such had a locus 
standi to apply under S. 6 . He, there¬ 
fore, recorded the opinion that the case 
should be proceeded with and the appli¬ 
cant's allegations enquired into on the 
merits. In accordance with the opinion 
•of the majority of the Tribunal the ap- 
■plioation was, however, dismissed in 
<limine. 

At the hearing of the appeal Mr. Man 
Singh, on behalf of the respondent, raised 
■the objection that the appellant should 
be confined to the claim as'laid in his 
application of the 23rd July 1926, and 
"that he should not be allowed 'to argue 
•on the basis of the position taken up in 
■the oral statement made before the Tri¬ 
bunal on the 16th December 1926. There 
is no doubt that the allegations in the 
application materially differed from those 
■subsequently made, inasmuch as the ap¬ 
pellant originally alleged that it was bo 
himself who had been unlawfully remov¬ 
ed by the Akalis in 1920, .whereas later 
■on he stated that it was his father who 
was so removed and that the removal 
■took place in 1922 and not in 1920. It 
would have been much more satisfactory 
if, on the 16th December 1926, when the 
appellant wanted to modify the allega¬ 
tions in the original application, he had 
been direoted to present an amended ap¬ 
plication or to file a better and further 
statement as provided for in the Civil 

16 fc he respondents ob- 
aected to the proposed amendment their 
objojtions should have been noted on the 

is * form ^ decision given. It 

” * l f r ’ h ?* ev m er - fcba * though this was 

to ni 0Q ^ the T L ribunal allowed ‘he case 
° 06 ?u° n th0 basis of the allegations 
jnade in the statements dated the 16 th 

?2 - 6, an ? fchere is no 
the memh« 810n °- ! fche Pr0 sident and 
inn S n b I s Wa ^ 9 glven on those allega- 
Le „ Under 0. 6 , B. 17, Civil P. C , 

ri a l P of°S ,° f Wbi0h appl * t0 the 

tribunal 1? 6 ° fe tb0 Sikh Gur ^arag 

bunaHo’ ft L Wa9 ° 0mpefcenb to the Tri- 
» a P»fty to alter or amend 

.termatf it 8 thon 0 S h? b m ? nn * and on 8a °h 

^onor a m^ gh ! JD8fc and this altera- 
Q ° r am «b3ment could be made at any 


stage of the proceedings. By adopting 
the course it did, the Tribunal must bo 
presumed to have acted under this Rule 
and to have allowed the amendment. 
The preliminary objection must, there¬ 
fore, be overruled and the locus standi of 
the appellant determined on the allega¬ 
tions as put forward before the Tribunal 
on 17th December 1926. 

Before us it was very fairly and pro¬ 
perly conceded by Sardha Ram for the 
appellant that as his client never held 
the “office ’himself, he could not claim 
as a “past" or a “present hereditary 
office-holder" as defined in the Act, and 
that he was unable to support the case 
on these grounds. He, however, strenu¬ 
ously argued that on the case a9 put 
forward before the Tribunal, the appel¬ 
lant is a “presumptive successor** to a 
past hereditary .office-holder" and as 
such entitled to apply for compensation 
under S. 6. 

Now in order to bring his claim with¬ 
in S. 6 the applicant must allege and 
establish: 

(a) That the Sri Akal Takht is a Sikh Gord- 
wara in respect of whioh a notification has been 
published under the provisions of sub-S. (2). 
S. 3, of the Act declaring it to be a Sikh Gurd¬ 
wara; 

(b) that in this Gurdwara there was an '‘here¬ 
ditary office"; 

(c) that this offioo was held by his father 
bandar Singh on the 1st January 1920. by 
hereditary right; 

(d) that Sundar Singh was unlawfully re- 
moved from the office after the 1st day of Janu- 
ary, 1920, and before the date of the publication 
of the notification mentioned in (a) above; 

(ej that the applicant is the "presumptive 
successor to Sundar Singh in the aforesaid 
office; and 

(f) that he has suffered or will suffer pecuni¬ 
ary loss in oonsequence of Sri Akal Takht hav¬ 
ing been doclared to be a Sikh Gurdwara. 

There is no dispute as .to (a), it being 
admitted that the required notification 
in respect of this Gurdwara has been 
property issued by the Local Government. 
f°V tbe respondent it is also conceded 
that the allegations made by the appli- 
cant cover (c). (d) and (f). Bat it is 
con ended that the office to which the 
applicant lays claim is not an “hereditary 
office within the meaning of the Act 

?hf2!r° D r be date wben presented 
the application he was not a ' presump- 

t0 a ' ,pasfc hereditary 

thifc fSuTf i Ifc 1S aooordi °gly argued 

are not defied and con¬ 
sequently the applicant had no locus 
etandi to file the application. I n sup- 
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port of the first of these contentions the 
respondent’s learned counsel has relied 
upon the opinion recorded by Mr. Munna 
Lai that this office: 

cannot bo said to be a hereditary office because 
it did not devolve upon him (applicant) before 
1st day of January 1920 when his father him¬ 
self was admittedly alive. 

In my opinion this contention is un¬ 
sound and is based on a misreading of the 
definition of ‘ hereditary office in S. 2 
(4) (iv) of the Act, according to which 

hereditary office” is an office 
the succession to which before the first day of 
January 1920 devolved according to hereditary 
right or by nomination by the office holder for 
the time being. 

This does not contemplate that the 
office should have devolved on the appli¬ 
cant himself according to hereditary right 
or by nomination, as aforesaid; but what 
it means is that the office should have 
devolved on the person who was holding 
it on the first day of January 1920 (whe¬ 
ther he be the applicant 'himself or his 
ancestor or guru) by hereditary right or 
by nomination. The wording of Cl. (iv), 
S. 2 (4), is plain and explicit and cannot 
possibly bear the interpretation sought 
to be put on it by the respondent. The 
allegation on behalf of the plaintiff is 
that his ancestors held the office of a 
manager and a lambardar of Sri Akal 
Takht from the time of the Mughal Em¬ 
perors, that succession has all along de¬ 
volved in the male line from father to 
son and that, on the 1st day of January 
1920, his father Sundar Singh was the 
holder of this office. If he succeed* iQ 
proving these allegations there can be no 
doubt whatever that Sundar Singh was an 
“hereditary office-holder" as defined in 
the Act. 

The next question to be decided is 
whether the applicant is " presumptive 
successor" to Sundar Singh who was ex 
hypothesi a “ past hereditary office 
holder." The expression " presumptive 
successor” is thus defined in S. 2 (7) : 

Presumptive successor, where the succession 
to the office devolves according to hereditary 
right, means the person next in succession to an 
hereditary office-holder, or, where the succes¬ 
sion to the office devolves by nomination, made 
by the hereditary office-holder for the time 
being, means any chela so nominated before the 
first day of December 1924. 

Now there can be no doubt that if the 
allegations of fact made by the applicant 
are correot, he is the person next in suc¬ 
cession to his father Sundar Singh, and, 
but for the alleged unlawful dispossession 


of Sundar Singh and the declaration of' 
Sri Akal Takht as a Sikh Gurdwara under - 
the Act, he would have succeeded to the- 
office on Suudar Singh’s death. He is, 
therefore, clearly a “presumptive succes¬ 
sor" to a “past hereditary office-holder,” 
as defined in the Act and as such entitled' 
to apply for compensation under,S. 6. 
The majority of the Tribunal seem to- 
think, that as on the date on which the- 
application was made Sundar Singh had* 
died and succession had opend out the 
applicant had stepped into the shoes of 
his deceased father, and could no longer- 
be regarded as a “presumptive successor,"' 

. but had become an “actual heir." This- 
argument is, however, fallacious and loses- 
sight of the fact that the expression 
' presumptive successor" has been given 
a peculiar meaning in the Act. It is no 
doubt true that in common legal'parlance 
an "heir presumptive” or a “presumptive 
successor" is a person, who, if the an¬ 
cestor should die immediately, would be 
his heir, but whose right to the inherit¬ 
ance may be defeated by the birth of a 
near relation or by some other contin¬ 
gency (Wharton's Law Lexicon). But as 
pointed out already this is not the sense 
in which this expression is used in the 
Act. When a word or phrase is defined 
as having a particular moaning in an en¬ 
actment, it is that meaning and that 
meaning alone which must be given to 
it, in interpreting a section of the Act, 
unless there be anything repugnant in the 
context. No such repugnancy is pointed! 
out in this case. 

It is clear that the view taken by the 
majority of the Tribunal is supported' 
neither by the plain and explicit phraseo¬ 
logy used in S. 6, nor by the general 
scheme of the Act. Indeed, it seems to¬ 
me that the interpretation of S. 6, which 
has commended itself to them will load* 
to startling results. According to that 
interpretation, if Sundar Singh had been* 
alive on the date on which the appli¬ 
cation was made, he and his son (appel 
lant) would both have had the concurrent- 
right to apply for compensation, the for^ 
mer as a pa 9 fc horeditary ofiicQ holdor 
and the latter as his “ presumptive suc¬ 
cessor." But as Sundar Singh died in* 
the interval between the date on which 
the Aot came into force and that on- 
which the notification under S. 3 (2J was- 
issued, entitling him to apply for com¬ 
pensation, his death had the effect of not 
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only putting an end to his own right to 
apply but also of depriving his son of the 
right which the latter formerly possessed 
to claim compensation. A construction, 
which leads to such an anomaly can be 
given effect to only if the words of the 
statute are clear and unamiguous and ad¬ 
mit of no other interpretation. The mem¬ 
bers of the Tribunal do not state that this 
is si, and the respondent's learned counsel 
has not been able to urge any valid ground 
to support this construction. 

I have no doubt that if the allegations of 
fact, made by the appellant be on enquiry 
found to be correct, he would be a “pre¬ 
sumptive successor” to a “past hereditary 
office-holder” and as such entitled to be 
compensated under S 6. He must, there¬ 
fore, be given an opportunity to substan¬ 
tiate these allegations. I would accord¬ 
ingly hold that the conclusion arrived at 
by the majority of the Tribunal (Messrs 
Kharak Singh and Munna Lai) cannot be 
sustained, and upholding the view taken 
by the President (Coldstream, J.), I 
would accept the appeal, set aside the 
order of the Tribunal and remit the case 
to it for decision in accordance with law. 
The Court-fee on appeal shall be refunded 

and other costs shall be costs in the 
cause. 

Bhide, J.—I agree. 


Order.—The plaintiff-respondent, Mt. 
Jan Bibi, has obtained a money decree 
against the defendant-appellant carrying 
future interest at Re 1 per cent, per 
mensem. She having applied for execu¬ 
tion of the decree the appellant has 
moved this Court to stay execution on 
the ground that the decree-holder is a 
woman possessed of no property. This, 
however is no ground for stay of execu¬ 
tion. The appellant's interests can be 
amply safeguarded by taking security for 
restitution from the respondent. 

Accordingly I direct that Mt. Jan Bibi, 
plaintiff-respondent, shall execute the 
decree under appeal only after she 
has furnished security to the satisfaction 
of the lower Co urt for the refund of the 
deoeretal amount together with interest at 
Re. 1 per cent, per mensem, in the event-- 
of the appeal being accepted. 

There will be no order as to costs of to¬ 
day’s hearing. 

N - K - Order accordingly. 
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Bride, J. 

Pala Siny k and another —Accused— 
Appellants. 


D.D. 


Case remanded. 
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Tek Chand, J, 

D. Johnstone, Notary Public of Lahore 
Defendant—Petitioner. 

v. 

an * nd an °lher Plaintiff 
ana Defendant—Respondents. 

Misc. Petn. No. 576 of 1927, Decided 

of 1997 f JaD ? ry S 928, ‘ a AppeiI No - 1293 
of 1927 for stay of execution proceedings 

Lahore. U5S Sub-Judge's Court, 

= 

° aaaot ba 8 ra,lt6d on the 

ground that the decree-holder is a wnm.. 

BEK2 h° Pr ° P f tty ' Tha Judgment-debtor's 

ourity for^restStution^ f^nf the^deoree-holder! 6 " 

? a L An< l nd ~ t0T Pefciti OQ P er 29 ° 3] 

J for Respondents. 


v. 

Emperor Opposite Party. 

Criminal Appeal No. 108 of 1927, 

Deoided on 30th November 1927, from 

?n d . er r ? f ist Magistrate, Lahore, D/- 
10th December 1926. 

(a) Evidence Act, S. 10-Relracted confession 
of co-accused xs not sufficient for conviction. 

.. T n h n 0 n . m , 0re retracted confession of a co-a'ooused 
cannot be sufficient to sustain the conviction 
of another uooused: 30 P. It. 1914 Cr. Kef. 

i 

the^\r^V!/ ega \ t0 baSe a OOQV >°tion even on 
but in\h? J °° nfeSS , ,0n ° l an accused person ; 
DaJt Llira -I® n0e of oorro boration in materia 
fees on unh'‘ 7 DOt L Safe t0 c ^viot on a con- 
in S * rom tha P acu, ' ar ciroumstancea- 
in which was ma de and judging from the 

reasons, alleged or apparent, of the retraction 

the r c n r 0 f ma ‘ nS “ high degree of car ta»nty that 
° n, - notwithstandiu « its having been 
Fell d 13 genuine : 30 P. R. 1914 Q r . 

* . CP3$1C1}‘ 

Pindi Das — for Appellants. 

, Zaman for Govt . Advocate — 

for the Grown. 
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Judgment.—These six appeals (Nos. 
*108, 109, 255, 25G and 286 and 287 of 
•1927; are connected and will be disposed 
-of together. 

persons, viz., Gagi Santa Singh, 
•uhanan Singh, Pala Singh, Bachan Singh 
<and Mohan Singh, were prosecuted for 
two dacoities committed by them on the 
•evening of the 7th October 1925. The 
trials were held separately, but the facts 
•being connected, the learned Magistrate 
bas disposed of the cases in one judg¬ 
ment. In each case, all the accused 
except Mohan Singh were convicted under 
Ss. 395/397,1. P. *C , and sentenced to 
vigorous imprisonment for seven years, 
the sentences to run concurrently. From 
-this decision Santa Singh, Bachan Singh, 
Pala Singh, and Gagi have appealed in 
•each case Bachan Singh and Pala Singh 
having filed a joint appeal there are thus 
•six appeals before me for disposal. 

The facts are briefly as follows : 

(1) On the evening of the 7th October 
1925, Harnam Singh of Mandi accom* 
rpanied by Kundan Singh and Fauja Singh, 
when on the way near Purana Kahna he 
was set upon by five or six dacoit 9 . He 
•was belaboured with lathis and was 
robbed of his gun and a belt of cartridges. 
Harnam Singh went on to the village 
•and lodged a report at the Thana. 
Harnam Singh’s skull was injured and 
tho injury appearing serious he was sent 
to the Mayo Hospital for treatment. He 
•eventually died from the effects of the 
injury after some four months, but before 
the culprits could be traced. This will 
be referred to hereafter as the "gun” case. 

(2) On the same evening one Bhag 
Singh of Ladhoke Bhullar was returning 
to his village on his mare from the same 
Mandi. He was followed at a short 
•distance by two men Sadar Din and 
Khuda Bakhsh. When Bhag Singh came 
near the road to the village Sajjada, he 
was attacked by four men. He was 
dragged down from the mare agd bela¬ 
boured with lathis. When he raised an 
alarm one of the robbers fired a gun and 
hence none came to his rescue. The 
robbers eventually decamped with the 
“are, saddle and a blanket. Bhag Singh 
■went to the thana to report the matter, 
but the munshi at the Thana wanted 
“oney and as Bhag Singh was not willing 
to bribe him he merely recorded a report 
•about the mare having gone astray. This 


will be referred to hereafter as the "mare" 
case. 

No trace of the culprits in the above 
two cases was forthcoming till Gagi, 
appellant, who was arrested on the 5th 
January 1926, in connexion with certain 
dacoities gave information relating to 
them. Gagi mentioned the present ap¬ 
pellants and Mohan Singh as having been 
responsible for the two robberies com¬ 
mitted on the 7th October 1925. The 
.gun and the mare were found and after 
investigation six persons were prosecuted 
under S3.395/397, I. P. C., as stated 
already. 

The commission of the robberies as 
alleged appears to have been established 
beyond any doubt. Tbe report as regards 
the "gun" case was recorded immediately 
after the occurrence and Harnam Singh’s 
story was supported by the injuries on 
his person. In the case of Bhag Singh 
no report as regards the robbery was 
taken down by the Police, but there seem 
no good reasons to doubt the genuineness 
of the story put forward by Bhag Singh. 
The report about the astraying of the 
mare seems rather suspicious for reasons 
given by the learned Magistrate. The 
identity of the mare has been established 
beyond any doubt. If the mare had 
really gone astray, it does not appear why 
a false story as to dacoity should have 
been concocted either by Gagi or the 
police. There was another case against 
Gagi and the appellants and the Police 
had no motive for setting up a false case 
at all. 

The guilt of the appellants in these 
cases rests mainly on the evidence of 
certain eyewitnesses who are alleged to 
have seen them at the time of the com¬ 
mission of the offences and identified 
them after their arrest and in the^case 
of Pala Singh also on a retracted con¬ 
fession.” I shall first deal with the 
cases of Santa Singh, Bachan Singh and 
Gagi, who have not made any confession. 

Santa Singh— In the "gun'' case, 
Harnam Sipgh died before the culprits 
were traced as already mentioned. The 
only two norsons who were on the spot 
a ad might have been expected to identify 
the assailants were the companions of 
Harnam Singh, Fauja Singh and Kundan 
Singh. Neither of these witnesses was 
able to identify Santa Singh. Fauja 
Singh is said to have identified Santa 
Singh at an identification parade, but he 
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■has definitely stated in Coart that he 
■coaid not identify him and hence the 
previous identification, if any, is of no 
•assistance. The only other evidence to 
which counsel for the Crown drew my 
■attention was the retracted confessions 
of Pala Singh and Chanan Singh co- 
accased. I shall discuss the admissibility 
and value of these confessions presently, 
but assuming that the confessions are 
.genuine and admissible, it seems clear 
that the mere retracted confession of a 
-co-accused cannot bo sufficient to sustain 
the convictions of Santa Singh. Santa 
Singh’s conviction in the “gun" case 
■cannot, therefore, be upheld : Jawan v. 
Emperor (l). 

In the “mare” case, Bhag Singh (P.W. 
No. 7), identified Santa Singh as one of 
the daooits who struck him with lathis. 
Bhag Singh had opportunity of seeing 
■him at close quarters and has no motive 
for implicating him falsely. The name 
•of Santa Singh was disolosed by Gagi 
and it has not been shown that Gagi or 
any other person had any motive for 
implicating Santa Singh. In fact he has 
offered no explanation of the evidence 
against him. (His Lordship then dis¬ 
cussed the cases against Bachan Singh 
and Gagi and proceeded.) 

Pala Singh.—Lastly, I come to the 
case of Pala Singh. This appellant was 
not identified by anyone in the “gun” 
case. Not only this, but Bhag Singh 

has definitely etated that he did not see 

rala bingli amongst his assailants. In 
the mare” case also, there is no evi- 


—-- lg UU G VI * 

deuce as regards his identification. The 
learned Magistrate has solely relied upon 
the retracted confession of Pala Singh 

•"V« ( »ii t r h,re ' or6 ’ ” e,!8ssary to ei “ in<i 

There is no doubt that it is not illegal 
o base a conviction even on the retraoted 
oonfession of an accused person ; but as 
pointed out in Jawan v. Emperor (l) : 

the »h!fi eaCe « aad comm °u-sease show that ’ in 
it i a 6 °L 00r ?° b0rati0n ia material P«ti 

de « rea of oertainty that 

■*• »*4 as 

I do° W n l°°?u? g L afc tha facts of this case, 

think, this is one of those 

ll * 30 P. R. 1914 Cr.«=50 P W R 

1914 Cr -=25 I. 0 . 684=204 p.L. R. Wh! 


exceptional cases, wherein a conviction 
may be justifiable even on a retracted 
confession. Pala Singh, accused, is aged 
only about twenty. In the story put 
forward by him, he has denied having 
taken any active part in the commission 
of the offence. Bhag Singh denies in the 
mare” case that he was amongst the 
persons who attacked him. He withdrew 
the confession not long after it was made. 
The learned Magistrate has held that the 
confession was not withdrawn at the 
earliest possible opportunity, but I am 
not satisfied on this point. The confes¬ 
sion was made on the 12th March 1927, 
but (according to the Magistrate) was 
not retracted in Court till the 6th Octo¬ 
ber 1926, when the statements of the 
accused were recorded. But the learned 
Magistrate concedes that from the trend 
of the prosecution witnesses it was ap¬ 
parent that the confessions were going to 
bo withdrawn. There are actually two 
applications dated 3rd June 1926, retract¬ 
ing the confession on the record, but 
the learned Magistrate considers that 
these were smuggled in some time and 
his order shamil misl howe" thereon 
was obtained thereon somehow without 
his knowledge. But when it is apparent 
from the cross-examination of the Magis¬ 
trate who took down the confession on 
12th March 1926, that the confessions 
were going to be withdiawn, I do not see 
why it should be considered improbable 
that the applications were put in about 
that time. The papers on a judicial 
record are placed in chronological order 
and entered in the index, and I am not 
at all convinced that these applications 
were antedated and “smuggled” at a 
later date. The acoused were not ques¬ 
tioned till the 6th October 1926, and had, 
therefore, no other opportunity of retract* 
ing the confessions. 

The ciroumstances of the retracted con* 
fession are, therefore, by no mean 9 so 
exceptionally free from suspicion as to 
justify a conviction based upon that 
confession alone. 

For reasons given above I accept the 
appeals of Baoban Singh and Pala Singh 
and acquit them in both the oases. I 
accept the appeal of Santa Singh in the 

oaee (Criminal Appeal No. 256 of 
1927) and acquit him. 

As regards the “mare” case, I have 
found that there is sufficient evidence to 
justify the oonvictions of Santa Singh 
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and Gagi, but the convictions 3hould have 
been under S. 395, I. P. C., as, according 
to Bhag Singh’s own statement, only four 
persons attacked him. I accordingly set 
aside the order of the learnel .Magistrate 
and alter the convictions of Santa Singh 
and Gagi in the “mare” case to those 
under S. 394, I. P..C. I seutence Gagi, 
who appears to have played a prominent 
part, to seven years’ rigorous imprison* 
meat including three months’ solitary 
confinement under S. 394, I. P. C. I 
sentence Santa Singh to four years’ 
rigorous imprisonment including three 
moaths'solitary confinement under the 
same section. 

In the “gun' 1 cise, I alter Gagi’s con* 
viction to one under S. 414, I. P. C., and 
sentence him to rigorous imprisonment 
for three years including three months’ 
solitary confinement. The sentences of 
Gagi in the two cases will run con¬ 
currently. 


that a conviction could have been*, 
had under S. 38, Small Towns Act 
on the first complaint. That being so,* 
the petitioners could not be tried again' 
as laid down in S. 403, Criminal P. c! 
I accept the petition, set aside the con¬ 
victions of the petitioners, and direct, 
that the fines, if paid, be refunded. 

S - J - Petition accepted. 


A. I. R. 1928 Lahore 332 (2) 

Tek Chand, J. 

Dasondhi and others —Accused —Peti¬ 
tioners. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 1454 of 1927,. 
Decided on 16th November 1927, from 
order of 1st Cl. Magistrate, Jullundur* 
D/- 30th August 1927. 


R.K. 


Order accordingly. 


A I R 1928 Lahore 332(1) 

Addison, J. 

Sobha Mai and another —Accused— 
Petitioners. 

v. 

Emperor —Opposite’Party. 

Criminal Revn. Peta. No. 1545 of 1927 
Decided on 9th December 1927, from 
order of Addl. District Magistrate, Mul¬ 
tan, D/- 10th May 1926. 

Criminal P. G\, S. 403— Acquittal — Convic¬ 
tion on same facts for another offence is not 
legal. 

An accused once acquitted cannot be con¬ 
victed for another ofience in respect of the 
same facts. [P 332 C 2) 

H. D. Dhalla —for Petitioners. 

Judgment.—A complaint against ihe 
petitioner for erecting a small portion 
of their new building on public land was 
preferred by the Small Towns Committee 
of Kahror. It was under S. 447, I. P. C. 
It was dismissed and the petitioners 
were acquitted under the provisions of 
S. 247, Criminal P. C. On the same facts 
the Committee decided to institute a fresh 
complaint but to change the section to 291 
I. P. C. The petitioners have been sen¬ 
tenced after trial on the new complaint 
to Rs. 10 fine eaoh under S. 38, Small 
Towns Aot, the maximum penalty under 
that section being Rs. 20. It is clear 


(а) - Punjab District Boards Act, S. 30— 
Haisiyat tax—Rate varying accordiag to in¬ 
come of assessee~Tax is of the nature of tax on 
income and Governor-General in Council's 
sanction is necessiry—Otherwise assesses is- 
not liable to pay. 

The haisiyat tax not fixed at a flat rate for 
particular profession, calling or trade, but 
varying according to the income of such in¬ 
dividual assessee, is in the nature of a tax on 
income, and can only be imposed with the pre¬ 
vious sanction of the Governor-General in. 
Council and if this is not done, the assessees- 
are not legally liable to pay it: A. I. R. 1923 
Lah. 53, Foil [P 333 C 2] 

(б) Penal Code , S. 225-B—Tax imposed tile - 
gal—Warrants issued for nonpayment of the 
tax—Resistance to such warrants is not illegal- 

Under S. 225-B resistance or obstruction to* 
the apprehension of a person is made pan^ 
ishable only if the apprehension was lawful, 
but where the imposition of the tax, for the 
nonpayment of whioh the warrants are issued, 
is itself illegal and ultra vires, the resistance' 
to their execution cannot be punishable.^ ^ ^ 

(c) Penal Code , S. 225 -B—Warrant not 
bearing Court seal—Resistance to such warrant 
is no offence under S. 225-jB. 

The omission of the seal of the Court on 
warrant renders it void and a person ottering 
resistance to apprjhension on suoh a warra 
does not commit an offence under J ~* r 0 i 
42 Cal. 708 a id 18 Bom. 636, Ref. [P 333 C 

Faqir Chani—ior Petitioners. 

Mulkh Raj for Govt. Advocate-tor the' 

Crown. 

Judgment— The petitioners have- 
been convicted under S. 225-B, I. P- O , 
for having offered illegal obstruction to 
their apprehension by certain tabsU 
peons in execution of warrants issued 
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-for their arrest and have been sentenced 
•each to undergo rigorous imprisonment 
-for two weeks and pay a fine of Rs. 50. 

The facts found by the lower Courts 
•are as follows : In May 1924, the Dis- 
-trict Board, Jnllundnr, with the per* 
-mission of the Local Government, imposed 
:a haisiyat tax on the total annual income 
derived by all persons carrying on any 
•trade or following any profession or 
•calling within that district. Notifica¬ 
tion No 3162 was issued on 30th April 
1924, and will be found printed at p. 280 
:and 281 of Part I-A of the Government 
Gazette, Punjab, published on 2nd May 
1924. The assessment was not fixed at a 
flat rate for a particular profession, call¬ 
ing or trade, but to vary according to the 
•income of each individual assessee. Three 
•of these assessees, Dasondhi, Dheru and 
Basanta, goldsmiths of village Uchba, re¬ 
fused to pay the tax on demand and 
under S. 70, District Boards Act, steps 
were taken to recover it as if it were 
arrears of land revenue. Accordingly 
•on 14th August 1926, the Tahsildar’, 
•Jullundur, issued warrants under S. 69, 
Punjab Revenue Act, for the arrest of the 
•defaulters. Five tahsil peons accom¬ 
panied by a number of zaildars and 

safedposhes went to the village to effeot 

the arrest. The execution of the war¬ 
rants was, however, obstructed by the 
•persons named in the warrants and their 
friends and relations all of whom offered 
Tesistanoe to the peons, with the result 
that the persons apprehended escaped 
Accordingly they and their companions 
•who had resoued them were prosecuted 

AA<? 6 ^k S ^ 22 u B ’ P ' G and con victed as 
■described above. Their appeal having 

ieen dismissed they have come up on 

•revision to this Court. 

urgedon their behalf is 
2* fch . e tax for th ° Donpay- 

ment of whmh the warrants for the ar- 

Iln-ii e n 836 ? 3e0s had be0Q issued, had 

Board T g n y / mPOS0d by fcbe Di sfcriot 
fhe ’ JalIu . ndur - 16 was argued that 
^d 2 WM ‘ Q snhetance a tax on income 

Sricf 8 R h ’ z C A° nld n0b ’ Under S - 30 - 
S™?* Bo “* s Act, be imposed by a 

•of th ° dy Wlth 0 Qb n tb9 pr6viou8 section 

2k- u u G i )y0rnorQen0ral iQ Gounoil 
whioh had not been obtained in this oase’ 

SSgfgW for the Crown that the 

theS^' 3ardbad lm P°3ed the tax with 

onle 1 - im ? 0 fcbe Local Government - 
f- There is, therefore, no doubt that 


the tax imposed under the notification 
aforesaid was ultra vires The question 
has been recently considered by a Divi¬ 
sion Bench of this Court (Addison and 
Coldstream, JJ.) in District Board, Sial- 
kot v. Sultan Muhammad Khan (l), de¬ 
cided on 31st October 1927, where the 
legality of a similar tax imposed by the 
District Board, Sialkot, was involved. 
The learned Judges, in an exhaustive 
judgment held that the haisiyat tax im¬ 
posed in Sialkot District under a notifi¬ 
cation the terms of which were identical 
with those of the notification now before 
me, was in the nature of a tax on in¬ 
come and could only be imposed with the 
previous sanction of the Governor- 
General in Council and as this had not 
been done, the assessees were not legally 
liable to pay it. Following that authority 
I hold that the action of the District 
Board, Jnllundur, in assessing haisiyat 
tax on Dasondhi, Dhera and Basanta, 
petitioners was illegal and ultra vires 
and they were not legally liable to pay it. 
It follows, therefore, that the warrant 
under whioh it was sought to apprehend 
these petitioners had not been legally 
issued and the act of the petitioners in 
offering resistance to the execution of 
such warrants did not constitute an 
offence under S. 225-B. Under that 
section resistance or obstruction to the 
apprehension of a person is made pun- 

‘f the ^Prehension was 
fci™ Wh f e (a3 her0 ) fchQ impOSi- 

th l °l th0 non P a yiBent of 

which the warrants were issued was it- 

to hi 0 r g « and . uItra vir03 tbe resistance 
to their execution cannot be punishable. 

Various other defects in the warrants 

rorThSv OUtb l th0 l6arQ0d coans «l 

or the petitioners, but! think it neces- 

J? refer onl y one of these, namely, 
that the warrants in this case did not 

Under I 76 0 • ‘ • 6 ?2?* i98Qing 
Under S. 76, Criminal P C., every warrant 

must bear the seal of the Court and 

there is authority for holding that the 

iTvoidTnd* tbS S6al ° D a warrant renders 
it void and a person offering resistance to 

iomm b t eaSl0 ff° n 8Uch a warraQfc does not 

oommit an offence under S. 225-B I p n 

“ er0 “ 06 „ "?** i» this connexion be 
mads to Mahajan Sheikh v. Emperor (2) 

an i_Uter_Onnf man v. Government “ 
(U a. I. R. 1923 Lah. 58. 

( ' TUv °* 1 - ™= a3 0. 012=19 0. w. 
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Bombay (3) and to the decision In re 
Phipps (4), on which the ruling? were 
based. For this rei-on also I hold that 
the petitioners were not guilty under 
S. 225-B, I. P. C. 

Accordingly I accept the petition for 
revision set aside the conviotion and 
direct that the petitioners be acquitted. 
The fine, i i paid, will be refunded. 

R K. Conviction set aside. 

(3) [1894] 18 Bom. G35. 

(4) [1363] 11 W. R. 730. 


A. I. R 1928 Lahore 334 (1) 

Zafar Alt, J. 

Liam Diya and others —Accused—Peti' 
tioners. 

v. 


192ft 

16 was highly objectionable on the par 
of the Magistrate to commence the tria • 
on a gazetted public holiday and to exa¬ 
mine all the prosecution witnesses on a 
public holiday. As he did so in compli¬ 
ance with the request of a police officer 
it was sufficient to create an impression' 
in the mind of the accused that thoy 
would not have a fair and impartial trial 
at bis hands. 

I, therefore, accept this application 
and direct the District Magistrate to send 
the oase to some other Magistrate sub¬ 
ordinate to him who may be competent 
to try it. 

N.K. Transfer ordered. 


A I. R. 1928 Lahore 334 (2) 

Addison, J. 


Emperor —Opposite Party. 

Criminal Misc. Petn. No. 255 of 1927, 
Decided on 13th January 1928, for transfer 
of the case from 1st Class Magistrate, 
Rohtak. 

Criminal P. C., S. 526 —Magistrate conduct¬ 
ing a Inal on a gazetted public holiday in com¬ 
pliance with the request of a police officer 
constitutes sufficient ground for the case being 
transferred. 

It is highly objectionable on the part of the 
Magistrate to commence the trial on a gazetted 
public holiday and to examine all the prosecu¬ 
tion witnesses on a public holiday. And when 
he does so in compliance with the request of a 
police officer, it is sufficient to create an impres¬ 
sion in tho mind of the acoused that they will 
not have a fair and impartial trial at his hands 
and it is a fit ground for transfer. [P 334 C 2] 

D. C. Ralli —for Petitioner. 

Abdul Rashid —for the Crown. 

Order. —This is an application under 
S. 526, Criminal P. C., for the transfer of 
a case which is now pending in the Court 
of Sardar Dilbagh Singh, Magistrate, 1st 
Class, at Rohtak. 

As appears from the record of the case, 
the petitioners are charged with an 
offence punishable under S. 304, I. P. C. 
They were produced before the said Magis¬ 
trate for the first time on 4th October 
1927, which was a publio holiday. He 
proceeded to record evidence because a 
police officer asked him to do so. After 
examining one witness he adjourned the 
case to the next day i e., the 5th October, 
which was also a public holiday being 
the Dashera day and he examined the re¬ 
maining witnesses on that day. 


Dina Nath and another — Plaintiffs— 
Petitioners. 

v. 

Bir Singh and others —Defendants— 
Respondents. 

Civil Revn. Petn, No. 411 of 1927, De¬ 
cided on 10th January 1928, from order 
of Dist. Judge, Hoshiarpur, D/- 2nd! 
April 1927. 

Punjab Tenancy Act (16 o/ 1887), S. 77-Suit 
for possession against co-tenant—Civil Court 
has jurisdiction. 

A suit for possession by one of the oooupanoy 
tenants against another occupanoy tenant is- 
cognizable by oivil Court though the oooupanoy 
tenant in question is ono of the landlords. 

[P 335 C 1} 

Fakir Chand —for Petitioners. 

Sundar Das— for Respondents. 

Judgment. —The plaintiffs and one 
Lalu were joint ocoupancy tenants of land- 
According to the plaint the tenancy was 
partitioned between them and an area of 
251 kanals 3 marks was allotted to the 
plaintiffs. Though the plaintiffs olaim 
to have been in possession of this area 
yet the khata entry continued to show- 
joint possession of all the ocoupancy 
tenants in the revenue reoords. Lain 
died and was succeeded as heir by one Lali 
Chand, who is also one of the proprietor® 
of the land. Lai Chand’s name wa® 
mutated in the revenue records in place of 
Lalu’s the occupancy holding still being 
shown to be possessed jointly. The plain¬ 
tiffs’ case is that this Lai Chand has- 
taken possession of the area allotted to 
them in his capacity of occupanoy tenant- 
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They hive, therefore, sued in the civil 
Court for a decree against hicn for posses¬ 
sion of the land in question, and in the 
alternative they have prayed that, if this 
cannot be granted, they shonld be given 
their proper share of the whole khata. 
The two Courts below have held that this 
is a oase of dispossession of an occupancy 
tenant by a landlord and that the suit is, 
therefore, cognizable by the revenue 
Courts. Against this finding this revision 
petition has been preferred, 

It is quite clear that the case of the 
plaintiffs is that Lai Chand, one of the 
oocupancy tenants has dispossessed the 
plaintiffs, who are the other occupanoy 
tenants. It is not their oase that they 
have been dispossessed by the landlords 
though the occupancy tenant in question 
is one of the landlords. It is obvious that 
he does not represent the body of land¬ 
lords. The suit is against him alone in 
his oipacity of a joint occupancy tenant 
;in the same khata with the plaintiffs. As 
such it is clearly cognizable by the oivil 
'Courts. 

In the circumstanoes I accept the revi¬ 
sion, set aside the order of the Courts be¬ 
low and direct the Subordinate Judge, 
4th Class, to reoeivo the plaint and 

prooeed with the suit in accordance with 
law. 

SJ - Petition accepted. 

A. I. R. 1928 Lahore 335 

Broaoway and Jai Lal, JJ. 
OMcyju—Aooused—Appellant. 

v. 

King-Emperor Opposite Party. 

Criminal Appeal No. 1242 of 1927. 
Dwided on 14th Deoember 1927, from 

SSL* imT ,adee ' L,Mpm ‘ D/ ' l8t 
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Broadway, J.—Chhajju, son of Mangu,. 
a Teli of Chak No. 256 G. B. has been* 
found guilty of the murder of one Mali of 
the same village and, under S c02, I. P. 
C., has been sentenced to death. He has- 
appealed through Mr. Shamair Chand' 
and the case i3 also before the Court for 
orders as to the confirmation or otherwise) 
of the death penalty. 

The facts of the case are given in great 
detail in the judgment of the learned 
Sessions Judge and need only be briefly- 
recapitulated here. It is said that one- 
Dulla had a sister named Mt. Jaina who- 
was married to a man named Buta who- 
some twenty-five years ago migrated to 
Australia and has not been hoard of for 
several years. Latterly Mali, the der 
ceased, who lived in this village, and who* 
had a wife and some five children, began 
to pay attentions to Mt. Jaina, his wifo 
having become blind. Dulla objected to 
the friendship between Mb. Jaina and 
Mali and removed the former to Haripur 
in the Jullundur District where her 
father-in-law lived. Mali, however, fol¬ 
lowed her there and took up his abodo 
at Haripur for some time. About two- 
years before this occurrence, however, be¬ 
took Mt. Jaina to Chak Makhdum, a. 
village some two kos from Chak No. 256- 
G. B. and made her his wife. At the 
same time he used to pay visits to his 
former hak No. 256 G. B. In addition 
to cultivation he plied a oart for hire 
On the night of 13th February 1927, he- 
was driving his oart from Chak No. 25& 
G. BtoToba Tek Singh. Behind him. 
another oart was being driven by Wir- 
Din and Rahmat Ollah. After going a 
few miles, the night being a moonlit one, 
two men suddenly appeared, and, it is. 
said, attacked Mali. One of these men was. 
armed with hatohet and the other with a 
dang. Wir Din and Rahmat Ullah at 
first are said to have attempted to assist, 
but, on being threatened, they ran away. 
Wir Din returned to the village and in¬ 
formed Nuam Din, brother of Mali, that, 
the latter had been attaoked by two men. 
of whom he had identified Dulla. brother 
of Jama, as one, and as the one armed 
with a hatohet, and, when they had col¬ 
lected the lambardar Abdullah nnd a 
party of other men, they proceeded to 
the spot. There, aooording to Abdullah, 
and Nizam Dm, they found Mali lyi Qg on 
the road by the side of his oart Nothin* 
m the oart had been taken away, and it is, 
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therefore, clear that robbery was not the 
motive of the attack. After a little time 
Nizam Din was sent to make a report at 
the police station, which is some five or 
•six miles away, and in this report Nizam 
Din clearly mentioned the fact that he 
had been told by Wir Din that he (Wir 
Din) had recognized Dulla alone. It is 
also stated in the first report that Wir 
Din and Ribrait Ullah, cartmen, had 
•stated that Dulla had threatened them 
that if any one of them would move a 
pace forward his death would be certain. 
For this reason they did not go near him. 
Urom this it is apparent that Rahmat 
•Ullah was present at the spot when 
Abdullah and Nizam Din, etc., arrived 
:and was questioned by them. When the 
rpolice arrived at the scene they found 
the appellant Chhajju in the custody of 
the lambardar and others and it then 
transpired that Rahmat Ullah claimed to 
ihave’identified not only'Dulla but Chhajju 
as well, Chhajju being the man who at¬ 
tacked Mali, armed with a dang. 

The police investigation proceeded, and 
16th February 1927, Chhajju was sent to 
the doctor for examination as he was said 
to have received injuries. The usual 
statement of injuries prepared by the 
police is dated 14th February 1927, but 
the Sub-Inspector admits that no men¬ 
tion of any injuries or of the preparation 
of this statement of injuries was made in 
the zimni or police diary of the 14th 
February. Nor is there any mention of 
it on the 15th February, and it is only on 
the 16th February that the police diary 
shows that Chhajju was sent for exami¬ 
nation by the doctor on account of his 
injuries. This omission is said to have 
occurred owing to the large amount of 
work which the Sub-Inspector had to do. 
During the enquiry Chhajju also is said 
to have pointed out a heap of tury belong¬ 
ing to some zamindar and from it were 
recovered a hatchet and a dang which 
turned out to be bloodstained. Geunu 
tracker was also examined and says that 
he compared the tracks and found one of 
the tracks coincided with those of the ap- 
lant. Dulla was absconding, and, as Wir 
Din and Rahmat Ullah had mentioned 
the fact that there was a third man lurk¬ 
ing in the bushes on the wayside when 
the attack on Mali was made and as the 
•tracker had discovered the tracks of three 
.persons and claimed to identify one of 


those tracks as being those of a man 
named Kaka, Chhajju and Kaka were sent 
up for the murder of Mali. Kaka was ac¬ 
quitted but Chhajju was convicted and 
sentenced as already stated. 

Now, admittedly the case against 
Chhajju rests mainly on the testimony of 
Rahmat Ullah, supported by the fact that 
he is said to have produced a hatchet and 
a dang and that he had injuries oa his 
person. So far as the injuries are con¬ 
cerned, a reference to the medical evi¬ 
dence, to ray mind, clearly shows that 
they were not received as suggested or 
alleged by the prosecution. The fact the 
appellant was not sent for medical exami¬ 
nation till the 16th February lends con¬ 
siderable support to his assertion that he 
received these injuries in the course of 
the investigation when efforts were being 
made to force him to disclose the where¬ 
abouts of Dulla in whose ihata the ap¬ 
pellant resides and has resided for some 
two years or more. 

So far as motive is concerned: it is true 
that in 1935 Mali lodged a complaint 
under S. 107, Criminal P C., asking the 
Court to take sec irity from Dulla and 
three other persons including the appel¬ 
lant. That complaint was, however, 
allowed to be dismissed in default. What¬ 
ever motive there may have been on the 
part of Dulla, the motive so far as the 
appellant is concerned, is a very 
meagre one indeed. 

Turning next to the question of dis¬ 
covery by him or through his instru¬ 
mentality of the hatchet and the dang: 
the first point to be noticed is that the 
tury heap was situated in the field of a 
zamindar whose name has not been given 
Obviously the place was one accessible 
to anybody, and it is quite possible that 
Chhajju saw Dulla or some other person 
placing these articles there and on being 
pressed by the police told them so. Thej 
fact that he was instrumental in obtain-; 
ing the discovery of theie articles is not, 
in my opinion, sufficient in this oase, to 
prove him guilty of being concerned in; 
this murder. The real case against him 
rests on the testimony -of Rahmat Ullah 
and, after due consideration, I am of 
opinion that this witness’s evidence as 
against this appellant cannot be accepted. 
He accounts for his silence between the 
attack and the departure of Ni 2 am Din 
to the police station by saying that, after 
he had been threatened by -Dulla and 
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Chhajju, he ran away towards the village, 
that on the way he fell into a water¬ 
course and got wet, with the result thtfc 
he became very benumbed through cold, 
and although he has a reputation in the 
village, an! ha9 had it since hi* child* 
h))d, of being a gappior a person a ldio* 
ted to telling stories and somewhat of 
a gossip and a liar, he asked us to believe 
that it was not until Nizam Din hi I g me 
away and he was on his way biok with 
the latnbardar from the scene of the oc¬ 
currence to the village that the lannirdtr 
meatioaed to him that Dulla’s na ne was 
to be given in the report and that he then 
said that he had also recognize! Chhtjju 
I cannot believe that, had Rahmat Ullah 
Tec »gnized Chhajju, he wonld n >t have 
stated tbit fact to the lambirlar and 
others on the spot prior to the deo trr ure of 
Nizam Din f >r the thana. Abd llah and 
Niztn Din were \^oll aware from Wir 
•Din’s statement that Rahmat Olfah Wa9 
•aa eye witness arid they naturally would 
have questioned him. The fact that 
Nizwn Din stited in the first information 
report that both Vir Dio and Rahmat 
Ullah had amid Dulla shows that Rah- 
m»t Ullah had, as a matter of fact, been 
questioned, by the people before Nizam 
Din went to make a report. 

la these circumstances I am of opi¬ 
nion that the ctae against the apoellant 
oaadot stand. The evidence of Rih oat 
Ullah was not accepted by tWyofthe 
four assessors And t agree with the n in 
their estim «to of this witness’s te 9 ti nony. 
I would, therefore, accept the apneil, set 
asid the o»nviotion ind sentence and 
direct the release of Chhajju forthwith 

J*i Lai, J.—I agree. 

SJ - Appeal accepted. 
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Tek Ouand asi) Sends, JJ. 
Gurdial Singk —Plaintiff -Appellant. 


Central. Board and Local Committee, 
Srt Dafrhar Saheb. Amritsar— Defendants 
Respondents. 


First Anneal No. 910 of 1927, Deoided 
on 30th March 1928. from order of Gurd- 
wara Tribunal, Lahore, D/• 17th January 

T^hHU ikh Chir d v '*rQ* Act (8 of 19151, S. 6— 
Tribunal can enquire «,Jo custom of suasion 

Thors!* nothing in the 8ikh Qnrdwar»«- Ant 
or in any other 8tatnte to support the view that 

1928 L/43 & 44 


io determining whether a claimant to compen¬ 
sation under S. 0 i» the presumptive successor 
to a hereditary office-holder the Tribunal is 
not “ expected b* law ” to m«ke an enquiry 
iuto a special custom under which he claims to 
succeed Oq the other h.iod il &uch a custom 
is set up by one party and deuiea o> the other, 
it is the duty of the Tribunal to enquire into 
its existence and validity and recoid its find¬ 
ings thereon. 339 C 1] 

# (6) Gurdwaras Act [8 of 1925/, S. 2 (4) i»n) 
—Prevailing rule oj descent should 0e aeier m 
mint'd in each case. 

The words “devolved by hereditary right ” 
in S. 2 iv) have not been assigned any 
speoial me .mug and must, therefore, be inter¬ 
preted literally as signifying “ descended aud 
Capable of descending oy inheritance Iroin an 
ancestor to an heir at-law. “ J he section does 
not presence an* particular rule of luheiuauco 
and it is a matter for determiuattuu iu each 
ease as to what the prevailing rale ot de»ceu is. 

[P 339 C ij 

(c) Sikh Gurdwaras, Act (l925j, 6. 2 i7)— 
Succession oprning before application — Appli • 
cant is not debarred fruin applying under £>. 0. 

The expression M presumptive suoceasur ” 
has oeeu given a peculiar moaning iu .he Act 
and the mere fact that succession had ac uaily 
opened oui oofore the application w a made oy 
the applicant does not deprive him ol his right 
to apply for compensation under S. 6. A I H. 
1928 Lah. 826, Foil . (P ac9 0 2] 

* ❖ id) Sikh Gurdwaras Act .19* ). S. 6— 
Office holder continuing in office liu death — 
Successor prevented from succeeding—S. d docs 
not apply . 

Sectiou 6 does not and cannot oover the oaso 
ip which the office bolder oontiuued iu office 
till his death, aud immediately aitor n \* death 
but before the person next in euoocfla.ou oould 
actually got himself installed, the b. G. p. C. 
or some other suoh body into vemd and un¬ 
lawfully prevented nim irom succeeding. ihat 
section ia so w irded aa to make Uolawlai re¬ 
moval of office holder a oonditio precedent for 
the raaint suability of an application for com¬ 
pensation. [P34uCl;2J 

16 ) Interpretation of Statutes—Gout ts cannot 
supply omwiort in an Act . 

Courts cannot aid the legislature defective 
phrasing of the Aoc ; they o..nuot add and 
amend, and by construction make up the dod¬ 
der) oies which are left there. Whether an 
omission in an Act dowed from forg fum.es of 
the draftsman or w .s intenthmal is nu oonoem 
of the Courts aud it is well-satlei tb..t a casus 

^ MniMi a Court of Law 
tor that would bo to make laws ; Lrawford v 
Spooner, (6 3/oor. P. C. 1), Foil. [P C 2) 

U ] Interpretation of Statutes-Debatcs in 
Council cannot be referred to. 

Wh f' le iQter P rbti ng au Aot, oannofc 
i!tL h r U38U ;V ace of tho d0bUy8 the 

lative Goonnil a* tL n ■«__ a .i n . ** 




County Council, (1906J 

Nihal Singh -for Appellant. ^ 840 9 
Beyond and **«" 
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Tek Chand, J. —On 23rd July 1926, 
the appellant Gurdial Singh presented to 
the Local Government through the Secre* 
tary, Transferred Departments, a petition 
claiming compensation under S. 6, Sikh 
Gurdwaras Act. In the petition it was 
alleged that the office of Granthi of the 
Sri Darbar Sahib (Golden Temple), at 
Amritsar had been held by hereditary 
right by members of the applicant's 
family for several generations, succession 
being governed by a special custom ac- 
cording to which the office descended on 
the eldest adult male member of the 
family living at the time. It was stated 
that the last holder of the office was the 
applicant’s elder brother Bhai Gurbachan 
Singh, who died in May 1923, leaving 
him surviving two minor sons and a 
younger brother (applicant). As the ap¬ 
plicant was at the time the only adult 
m*le member in the family he was the 
“legal heir" to the giddi. But the 
Shiromani Gurdwara Prabandhak Com¬ 
mittee, which had taken over the manage¬ 
ment of the Sri Darbar Sahib, appointed 
an outsider to the offioe and installed 
him as the Granthi in derogation of the 
old custom and the olaims of the appli¬ 
cant. He, therefore, olaimed to be the 
"presumptive successor" to a past 
hereditary office holder ” and as such 
applied for compensation under S. 6 of 


the Act. 

This application was in due course 
forwarded to the Sikh Gurdwaras Tribu¬ 
nal for disposal in accordance with the 
provisions of the Act. The Tribunal 
after examining the applicant has dis¬ 
missed the application in limine. One 
of the Members Rai Bahadur Munna Lai 
was of opinion that the applicant had no 
locus standi to apply under S. 6 inas¬ 
much as (i) he claimed to sucoeed to his 
deceased elder brother under a special 
custom “ into which this Tribunal is not 
expected by law to make an enquiry, 
and (ii) on his own showing, the appli¬ 
cant was neither an “ office holder ” nor 
a “ presumptive successor. The other 
Member, Sardar Kharak Singh agreed in 
dismissing the application, and in doing 
so thus expressed himself: 

He (applicant) is neither a presumptive suo- 
cessor as the succession has actually opened 
out in the year 192?, when his brother died and 
he is actual successor nor he is an office¬ 
holder because he did not participate in the 
public worship in the management of rituals or 
ceremcnies observed therein. 


The President Coldstream, J., was 

not satisfied beyond any reasonable doubt that 
the intention of S. 6 was to exolude a presump¬ 
tive successor whoso predecessor was not re¬ 
moved from but died in an offioe. 

He, however, did not think it necessary 
to pursue the matter further as the 
“ case was deoided by the orders of his 
oolleagues. ” The application was ac¬ 
cordingly dismissed, and against the order 
of dismissal Gurdial Singh has preferred 
an appeal to this Court. 

It may be mentioned at the outset, 
that as in the application it was not 
specifically stated that the S. G. P. C. 
had " unlawfully removed " the last 
office-holder, the Tribunal examined the 
applicant on 17th January 1927, when 
he made oontradiotory statements on the 
point. He, however, ultimately admitted 
that Gurbachan Singh had not been un¬ 
lawfully removed from his office but had 
continued to hold it till he died in 1923, 
and that after Gurbachan Singh’s death, 
but before the applicant could get him¬ 
self installed on the Gaddi the S. G. P. 
C. intervened him from succeeding to the 
office. This position has been adhered 
to before us by the applicant’s learned 
counsel, who has conceded that in this 
case there has been no unlawful removal 
of an" office-holder, ’’ but that what has 
really happened is that the S. G. P. C. 
has unlawfully prevented the rightful 
heir from succeeding to a " hereditary 
offioe ” after the death of the last in¬ 
cumbent. 

On appeal three points have been 
argued before us by Mr. Nihal Singh. 
It has been contended : 

(a) that it is inoorreot to hold that in 
order to determine the applicant’s right 
to succeed by hereditary right to his 
brother in the office of Granthi, the Tri¬ 
bunal is not “ expected by law ’’ to make 
an enquiry into the alleged oustom by 
which he claims to sucoeed I 

(b) that the majority of the Tribunal 

are in error in rejecting the application 
on the ground that on his 4 pwn showing 
the applicant is not a presumptive 
successor ” to a " past hereditary office¬ 
holder " ; and , 

(o) that the view whioh the learned 

President was inclined to take that under 
S. 6 compensation can be olaimed by a 
“presumptive successor" who e prede¬ 
cessor was not removed from, but who 
died in office, was correct. 
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He has accordingly argued that the 
application ought not to have been dis* 
missed without enquiry into the allega* 
tions of fact made by the applicant. 

After hearing oonnsel for the respon* 
dent at leagtb, I am of opinion that con¬ 
tentions (a) anl (bj are wellfounded and 
must prevail. I oan find nothing in the 
Sikh Gurdwaras Aot or in any other 
statute to support the view that in 
determining whether a claimant to com¬ 
pensation under S. 6 is the presump¬ 
tive successor to an hereditary office¬ 
holder the tribunal is not “ expected by 
.law ” to make an enquiry into a spaoial 
custom under whioh he claims to suc¬ 
ceed. On the other hand, it seems to me 
that if snoh a custom is set up by one 
party and denied by the other, it is the 
duty of the tribunal to enquire into its 
'existence and validity and record its find¬ 
ings thereon. In Cl. 4 (iv), S. 2 of the 
Act “ hereditary office ” and “ heredi¬ 
tary office-holder'’are defined as follows: 

Hereditary offioe means an offioe the snooes- 
sion to whioh before " the first day of January 
1920 devolved aooording to hereditary right or 
by nomination by the offioe-hoHer for the 
time being; and hereditary offioe-holder means 
tho holder of an hereditary offioe." 

In this olauso the words ’* devolved by 
hereditary right ” have not been assig¬ 
ned any special meaning and must there- 
fore/ba interpreted lit rally as signifying 

desoended and oapable of descending by inheri¬ 
tance from an ancestor to an heir-at-law. 

It will be seen that the section does not 
prescribe any particular rule of inheri¬ 
tance and it is a matter for determina¬ 
tion in each case as bo what-the prevailing 
rule of descent is. To take a few examples 
in some Gurdwaras the rule of primo¬ 
geniture may be recognized; in others 
succession may be aooording to the 
personal law. To some offices females 
may be eligible to succesd, while they 
may be excluded from others. In some 
shrines minority might be a bar to suc¬ 
cession, the adult male member of the 
family being preferred as the fittest per¬ 
son to perform the religious duties per¬ 
taining to the offioe; in others the minor 
heir may be permitted to succeed and 
have the duties performed through a duly 
qualified Sarbrab. In all suoh oases suo- 
cession devolves by hereditary right 

d?ff«r 8 « h f h? mod l of hereditary descent is 
different m eaoh ease. The legislature 

J n4 J? rP r y refrained from prescribing 
a particular mode of descent, • the only 
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limitation which it has laid 'down being 
that the person who held the office on the 
1st June 1920 should not have been the 
first incumbent of the office, but should 
have succeeded to the offico “ by heredi¬ 
tary right or by nomination by the 
holder for the time being,” It is, there¬ 
fore, clear that in oases in which special 
oustorn, regulatiog the rule of succession 
to an office ” is set up by the claimant 
and it is alleged that succession had de¬ 
volved according to that custom on the 
person who held it on 1st January 1920, 
and the opposite party doubts the exis¬ 
tence of such custom, the tribunal is 
bound to frame an issue on the point and 
try it in the ordinary way. 

Coming now to point (b) there oan be 
no doubt that if the allegations of faot 
made by tho appellant are established, 
he, being ex-hypothesi the next in suc¬ 
cession to Gurbachan Singh, would oer- 
tainly t be a "presumptive successor’* 
to a past horedifeary office-holder,” as 
defined in the Aot. The question has besn 
recently discussed at length in Dial 
Singh j Gurdwara Sri Akal Takht- Am¬ 
ritsar (1), in whioh oase also tha same 
view had been taken by the majority of the 
tribunal, but was dissented from by thia 
Bench. As pointed out in that judgment 

presumptive suooessor ” has been given 
a Particular meaning in the Aot (vide 
/>’ aQd the mere faot that suc¬ 
cession had actually opened out before 
the application was made by the appli¬ 
cant does not deprive him of his right to 
apply for compensation under 8.6. 

The decision of the majority of the 
tribunal is, therefore, erroneous on the 
grounds ou whioh it proceeds, but I do 
not think it proper to remand the oase 
for deoision of the other points, as I am 
of opinion that the petition must fail on 

nnon hi ^ , Wh L ioh is DOfc *»Ned 

upon by either of the members of the 
tribunal but whioh is men ioned in the 
order of the President (Coldstream, J.) 

^lh?i l h 8 th ?i! 9 ap P 0l,aQfc succeeds in 

Mmlh 8h ‘ l ' D8 6h0 faots Q0OQ99ar y to make 
him the presumptive suooessor ” 0 f a 

hereditary past officeholder” of the 
Gurdwara in question he oan be allowed 
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ary 1920, and before the date of the pub¬ 
lication of the notification and that he 
has suierol or will suJer pocuaiary loss 
m consequence of the Gurd \ara having 
been declared to be Sikh Gurdwara. 
r Now, as statel aoove, tne plaintiffs 
case is tint the last o lice-n >lder, Gur- 
btchin Singh, wis aot unlawfully remo¬ 
ved from but died in o hue, and whit 
really hippened was that the persoa next 
in succession was unlawfully prevented 
by the S. G. P. C. fro n succeeding to 
him. The lea nei President (Gold- 
stream, J ) was inclined to hold that 
5. 6 of the \ct W)Uid over the cise of 
guch a person. But, w th all deference. 
I find myself unable to agree S 6 runs 
^s follows: * 

Any past or present hereditary office-holder 
6f a Gurdwara in respect of which a aotiica- 
tion has been puolished under the provisions of 
Sbb-S. (2;, S. 3 declaring it to he a Sikh Guru- 
dwara or a presu nptivp successor of such 
office*holder may forward to the L »cal Govern¬ 
ment, through the Secretary to Governmeut, 
Transferred Departments, so as to reach the 
Secretary svithia 90 days from the date of the 
publication . of such notification, a petition 
claiming to be awarded compensation on the 
grouads chat such otFuo-holder has been un¬ 
lawfully removed from his otfice after the first 
day of Januiry 1920 and before the date of the 
publication of the notification, and that such 
office-holder or his presumptive successor has 
suffered or will suffer pecuniary loss in con¬ 
sequence of the Gurdwara having been declared 
to ho a Sikh Gurdwara. 

It will be seen that ooe of the grounds, 
(which the applicant, who is the pre¬ 
sumptive successor of a past or present 
tolfice-holder, must establish in order to 
Succeed in his claim under this section 
is that such office holder should have 
beeu'uulawfully removed fro n the office 
after the first nay of January 1920, and 
before the dace of the publication of the 
notification. The section doe3 not and 
oinnot cover the case in which the 
office holder continued in office till his 
leath, and immediately after his death 
but before the persoa next-in successi in 
could actually get himself installed, the 
S. G. P. C or some other such body in¬ 
tervened and unlawfully prevo ted him 
from succeeding. It i-*, no doubt, highly 
anamalous that in a case in which the 
lust office-holder had teen unlawfully 
removed from office one day before bis 
death, the person next-in succession to 
him should have a valid claim for com¬ 
pensation, hut where, as hero, the tres¬ 
passer steps into office immediately after 
hi, death and before the successor could 


have possibly obtained charge of the 
office, his claim should be barred But 
i i view oi the clear aud unambiguous 
phraseology used by the legislature in 
S. 6, there seems to be no help for this 
conclusion. That section is so worded 
as to n me u il t wiul rein ival of office¬ 
holder a condition precelent for the 
maintainability of an application for 
compensation, and we have to construe 
the statute as we find it and not as it 
ought to have beea. 

Mr Nihal Siagh has been constrained 
to ad nit that il S 6 is literally inter¬ 
preted, his client’s case does not fall 
within its pu-view. But ho point- out 
that there seems to be no good reison for 
the legislature milting any distinction 
between unlawful removal of tbo last 
male-holder anl unlawful preveotion of 
his success>r from succeeding imuedi* 
ately alter his death and that the omis¬ 
sion must hive been unintentional, lie 
urges, therefore, that we should take 
notice of tms fact and so interpret tne 
Acta9t) ivsid an obvious hardship. E 
am, however, unable to accept tnis Con¬ 
tention, for even if it is a ctsus o oissus 
and Joe9, in fact, lead to great hardship, 
we -hall be going beyond our legitimate 
functions, if we were to appropriite to 
our olves the duty of supplymg he defi¬ 
ciencies of the legislature. As laid down 
by the Judicial Committee of the Privy 
Counoil in the well-known case of Craw¬ 
ford v. Spooner (2). 

We cannot aid the ’legislature's defootivt 
phrasing of the Act; we canuot add and .mend, 
and by construction make up tbo donoioncics 
which aro left there. 

Whether the omission flowed from 
forgetfulness of the draftsman or was in 
tentional i 9 no concern of the Courts aud 
it is well settled that a casus o mssus 
cannot he supplied by a Court of Lawfor. 

that would be to make laws. 

Mr Nihal Singh, further, asked us to 
refer to the debates in the Punj *b Legis¬ 
lative Council the report of the Select 
Committee and to a speech made by His 
Excellency the Governor of the Punjab in 
the Council on 10th November 19*4. 
where (it was alleged;, the principles on 
which the Gurdwara legislation was to 
proceed had been outlined, and assur¬ 
ances given that provision wou.d be made 
to compensate a person in the position 
of the claimant. In interpreting the 

[ 21 [18G4j G Moo. P. C. 1 (9J. 
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,Act we, cannot, however, sect any assist¬ 
ance from these procee lings or speeches. 
Pne Uvv oq this pjiqc is Qjf* opsa do day 
douoD dal L do qjd tmiak it accessary oo 
discuss the question at any leagth Et 
will oe su ticieat to refer to the re narks 
of Harwell, J t in Hex v. West Riding of 
Yorkshire County Council (3y. 

Id w*a suggestjd tbaC ohe view taken by us of 
the Act in qod in accordance with the intention 
of tho House of Commons or with public under¬ 
standing of the efface of the Act; and reference 
W4* attempted to be made to the debates; but 
we hive only co deal with tho construction of 
the Ac6 as prioted *nd publifthed. ThiC is the 
fin kl word of the legislature as a whole, and 
the antecedent debates and subsequent state¬ 
ments of opinion or oelief are not ad missible. 

Coasideratioas such as tuese caaaot 
possibly prevail witri Courts, aal as 
poiated out at pages 10 aal LI of \1«- 
well's (aterpretatioa of Statutes (Sixrh 
Hlitiouj: 

a itniQg could be more dingecous than'to 
make such conaidorations the ground for con¬ 
struing an eu^otment that is unambiguous in 

itaeu. To depart irom the tueauing on ac¬ 
count of such views, is, in truth, not to con¬ 
strue the Act, but to alter it tfut one bnsi* 
neaa of che interpreter is not to i nprovo the 
statute; it is, to expound it. The qujstion for 
hi a id nqt what the legislature aeauc, out 
wnat its language means; i. e. f what the Aot 
has said that it meano. To give a oonstruc- 
fcion oontrarv to, or different from that 
wnich the words import or oan possibly import, 
is not to interpret law, but to ratka it. and 
Judges are to remombor that their office is jus 
mioere, not jus dare. 

The result may be unfortunate and 
m *y» * Q some cases, leid to obvious hard 
ship, but the remedy of the agg ived 


person is not to appeal to the Courts of 
Justice, but to approaoh the legislature 
to amend the Aot. 

fh« result is ebat while the deoision 
of the majority of the Tribuoal oiaaot 
be sustained on the grounds (a) and (bj 
oa which it proceeds, the view which the 
learned President wis inclined to take on 
the tnird poin* (o i i 3 also unsound, and 
on the appellant's own allegati ms, there 
oamg no unla /ful removal of the otfioe 
holder, of whom he claims to be the. pre¬ 
en nptive uccessor, his application for 
oo opensation under S 6 must fail. [ 
would accordingly dismiss the appeal, but 
40 the peculiar circu nstances of the oasa 
would leave the parties to bear their own 
ooats throughout 1 

■ dhide, J. — I agree. 

D D - Appeal dismissed. 


“(J) il906j2K. B. 676 (7Id). 
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Dalip Singh, J. 

Gopal Singh and another —Plaintiff^ 
Appellants. 


Mangal Singh —Defendant—Respond* 
ent. 


Misc. Second Appeal No. 1299 of 1927, 
Decided oo 19th October 1927. 


Civil P. C„ 0. 41, R. 23 —Remand under 
0. 41. R 23 hough really il should have been 
under S. 15L —Apoeat is competent from if— 
Civil P. C., S. 151. 

Right ol appeal is determined by what the 
Court purported to do, aad aot by what tho 
Court soouid h.tv 0 doua aad so when the Court 
purported to make a remaud under O. 41, R. 23, 
Civil P. 0., though ia reality it should have 
been under S. 151, Civil P. C an appeal from 
such a remand is competent. [P-241 C 2] 

Faqir Chand —for Appellants. 

Sund-r na *—for Respondent. 

Judgment * In this case the appel¬ 
late Court remanded the ca9e under 
0 41, R 23, Civil P. C., in a judgment,' 
whico is perlectly impossible for me to 
follow 


So far as the counsel for the respondent 
has been ab.e t> support it, he says that 
certain persons have not been made 
neoe s*ry ptrties to the suit and that 
the question is whether the relationship 
of fan liord and tenant is proved and that 
there are certain <>oc ments which are to 
be legally proved and others whose ad* 
missibility is in question. So far as the 
necessary parties are c mcerned there is 
n • reason why tney should be considered 
necessary parties at all The o her 
reasoas given are questions of faot or law 
which tho appellate Court decided with¬ 
out any question of remand arising. It 
has been urged by counsel for the re pon: 
dent that che remand is not under 0. 4L, 
R. 23, but under 8. 151 and, therefore, 
no appeal lies. But the right of appeal 
is determihod by what the Court pur 
ported to do, aud not by what the Court 
should have done and. therefore, this ob¬ 
jection has no foico . , 

- [ accept the appeal. The respondent 
will pay the costs of this hearing. , The 
case le arnt back to the learned Senior 

Subordinate Judge to disposo of accord* 

mg to law. 

3 J * Case remanded. , 


* r.fetters Patent Appeal No. 189 of lflaT 

assjaas—• w " •« 
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Tek Chand and Agha Haidar, JJ. 

Abbas Khan and another —Plaintiffs— 
Appellants. 

v. 

Ram Das and another —Defendants— 
Respondents. 

First Appeal No. 294 of 1923, Decided 
on 10th May 1927, from decree of Senior 
Sub-Judge, Attock at Campbellpur, D/* 
27th November 1920. 

(а) Transfer of Property Act, S. Gl—Mort¬ 
gage money—Interest due under a mortgage 
is a charge. 

A mortgagee is entitled to treat interest due 
under a mortgage as a charge upon the mort¬ 
gaged property, ia the absence of any oontract 
to the oontrary: A. I. It. 1924 P. C., 183, Foil. 

[P313 C 2] 

(б) Interest—Post Diem—No express stipula¬ 
tion to pay interest after the period fixed for 
redemption—Same rate should be presumed to 
continue after the period fixed. 

Where there was a provision in a mortgage- 
deed to pay intorest at a oertain rate and the 
mortgage was to be redeemed within a certain 
period but there was no express stipulation 
that after ths expiry of that period interest 
Bhould be paid. 

Held: that the same rate of interest (whether 
simple or compound) shall be payable after the 
expiry of the period: A. I. It. 1922 Lah. 254 
[F. B.) and 19 All. 39 (P. C.), Foil. [P 344 C 1] 

Muhammad Iqbal and C. L. Gulati-- 
for Appellants. 

jtf. S. Bhagat and G. D. Bhagat —(or 
Respondents. 

Agha Haidar, J. —This is a plaintiff's 
appeal arising out of a suit for redemp¬ 
tion. The trial Court has decreed the 
suit conditional upon the plaintiffs pay¬ 
ing a sum of Rs. 8,791-12-3, in default 
whereof the suit is to be dismissed. The 
plaintiffs have come up to this Court in 
appeal. The facts are briefly these: 

One Sultan Ahmad, the predecessor- 
in-title of the plaintiffs, exeouted a mort¬ 
gage on 18th June 1900 in favour of de¬ 
fendant 1 for a sum of Rs. 600. The 
mortgage-deed in suit has not been prin¬ 
ted and we are obliged to look into the 
vernacular document on the record. The 
main condition of this document whioh 
are relevant for the purpose of deoiding 
this appeal, are as follows: Possession 
was to remain with the mortgagor and 
he was to pay the land revenue and ap¬ 
propriate the produce. It is further pro¬ 
vided that on the mortgage money inter¬ 
est at the rate of Re. 1-4-0 per cent, per 
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mensem shall be payable at the end of 
each year and, on default, Interest shall 
be compoundable at the same rate. Fur¬ 
ther, it is provided that when the mort¬ 
gage money with interest and compound 
interest due shall be paid then the mort¬ 
gagor shall be entitled to have the mort¬ 
gaged property redeemed. The term of 
the mortgage was fixed at eight years and 
it was stipulated that within that period 
on payment of the principal sum of 
money together with interest and com¬ 
pound interest, the mortgagor 9hall be 
entitled to redeem the property. If within 
that period the property is not redeemed 
then on the expiry of that period, the mort¬ 
gagor shall put the mortgagee in posses¬ 
sion and the mortgagee also shall be com¬ 
petent to obtain possession from the 
mortgagor. And when the mortgagee 
Bhall have obtained possession of the 
mortgaged property, then whatever may 
be the balance (due) as regards the prin¬ 
cipal mortgage-money together with in¬ 
terest and compound intorest, interest on 
the same shall be counterbalanced with 
the produce of the land. The document 
ends with the important clause that until 
the mortgagee obtains formal possession, 
interest shall continuo to run as hereto¬ 
fore. 

Nothing was paid during the first eight 
years of the mortgage and possession was 
neither given nor obtained by the parties- 
concerned at the expiry of the period of 
eight years. The plaintiffs brought the 
present 9oit on 19th April 1921 and 
claimed that they were entitled to redeem 
the mortgage on payment of the mort¬ 
gage money together with simple in¬ 
terest for the period expiring with tho 
termination of the first eight years. 
They stated that they had paid Rs. 
329-8-0 to defendant 1 on various occa- 
casions on account of the mortgage. They 
further alleged that they had paid a sum 
of Rs. 500 to the mortgagees in respect 
of the interest on the mortgage money. 
Consequently they olaimed redemption of 
the mortgaged property on payment of 
Rs. 990. They also added a prayer for 
possession of the property although it ia 
admitted that possession has all along 
been with them. Defendant 1 filed a. 
written statement in which he pleaded 
that the sum of Rs. 500 was not paid to 
him but he was prepared to allow credit 
for the sum of Rs. 329-8-0 which he ad¬ 
mits having reoeived from the mort* 
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gagors. Ho pleaded that according to the 
terms of the mortgage deed he was 
entitled to recover interest and componnd in¬ 
terest on the prinoipal sum from the date of 
the mortgage-deed till the acquisition of the 
possession of the land mortgaged. 

He said that up to the time of the in¬ 
stitution of the suit, the sum due to him 
was Rs. 7,351-4-0 whioh ought to be 
treated as a charge upon the property 
and on payment of which only the plain¬ 
tiff could be entitled to redeem the mort¬ 
gage. In para. 7 he stated that he was 
not bound under the terms of the mort¬ 
gage to take possession of the land mort¬ 
gaged, after the expiry of the eight years 
and he further olaimed that he was en¬ 
titled to interest and compound interest 
according to the terms of the document, 
seeing that the plaintiffs had been enjoy¬ 
ing the produoe of the land. As already 
stated the learned Judge of the trial 
Court decreed the plaintiffs’ suit on pay¬ 
ment of the sum of Rs. 8,791-12-3. 

So far as the sum of Rs. 500 is con¬ 
cerned the evidence on the record is very 
flimsy and the learned Judge of the trial 
Court did not believe it. The learned 
counsel for the appellants at the very 
outset properly stated that he was not 
prepared to press nis appeal with respect 
to this sum of Rs. 500. So far as this 
finding of the Court below is concerned 
it oannot, therefore, be disturbed. 

■ The learned counsel for the appellants 
raised three points in his arguments. At 
first he contended that for the period of 
the first eight years his clients were not 
liable to pay compound interest, but 
subsequently he had to admit in the 
oourse of his arguments that this con¬ 
tention oould not be seriously pressed. 
His second contention was that after 
the expiry of the first eight years of the 
mortgage it was inoumbent upon the de¬ 
fendant-mortgagee to take possession of 
the mortgaged property and sinoe he had 
not done so, he oould not olaim any 
interest whatsoever for any period sub¬ 
sequent to the first eight years. We 
have considered the contents of the docu¬ 
ment and in our opinion the document' 
does not bear the coustruotion whioh the 
learned counsel for the appellant has 
sought to place upon it. We do not see 
any words in it whioh would show that 
» was moumbent upon the defendant to 
take immediate steps on the expiry of the 
• - eight years to obtain possession of 


the property. On the other hand, we 
have the fact that the plaintiffs have 
remained all along in possession of 
the property without ever having made 
any offer to deliver possession to the 
mortgagee. Under this contention the 
learned counsel for the appellants, raised 
two subsidiary points. In the first place 
he urged that no interest should be 
charged on the amount which was due 
under the mortgage at the expiry of the 
period of eight years. His argument wa3 
based upon the contention that the am¬ 
ount of interest and compound interest 
could not technically be treated as “mort¬ 
gage money ” and therefore it was not a 
oharge upon the mortgaged property This 
argument oannot be accepted, in view of 
the leading oase on the subject Ganga 
Ram v. Natha Singh (l). There, their 
Lordships held that a mortgagee is enti¬ 
tled to treat interest due under a mort¬ 
gage as a charge upon the mortgaged pro-' 
perty, in the absence of any contract to 
the contrary. In the present case there 
is no contract to the contrary whioh 
would take it out of the principle laid 
down in the above-noted Privy Counoil 
case. 


His second point was that there was no 
express stipulation in the document that 
after the expiry of the first eight years, 
simple interest or compound interest 
should be paid, and in any case he olaimed 
that his olients were not liable to pay 
oompound interest. I cannot accede to this 
contention as l find that this point is 
covered by the Full Bench decision in 
Mohan Mai v. Muhammad Bahhsh (2). 
In this connexion I may also refer to the 
oase of Mathura Das v. Raja Narindar 
Bahadur (3). The terms of the deed are 
given at p. 46 in their Lordships' judg¬ 
ment and are in substance the same 
as , those in the deed in the pre¬ 
sent case. The judgment of their Lord¬ 
ships on the point before us is to be 
found at pp. 48*49 and is as follows : 

The covenant to pay within a year tios up 
the hands of the mortgagee for that year and 
proteots the mortgagor ; but it rarely happens, 
and is rarely contemplated that the mortgagor 
should actually pay by that time. The provi¬ 
sion for applying.payments to reduction of.- in¬ 
terest points strongly to tho expectation of the 
parties that the transaction will not be closed 

(1) A.877'(p 0 f* °* 183=5 Lah> 426=51 L 

lai 1932 254=3 Lah. 200 (P.B.). 

(8) [1890U9 All. 89=23 I.A. 138=;7 Sar, ' 

(L eO.j. 
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wbeu the fixed d iv of payment arrives. 1 he 
eo'ibtrucuo » of tne High Lourt ascribes to the 
parties au iutoutiou ta .t, ujwover pa\iueut 
may be delayed »e>oad the fixed dav the Jeot 
shall carry no interest, toat the cieiuor shall 
have no ro noly provided by contract out shall 
he driven to treat the contract as broken, and 
to seek for dam .ges, wuich lie in the discretion 
of a jury or a Court, and are su »jeot 10 a ditfer- 
ont law of prescription, it appears 10 their 
Lordships that though contracts are not unfre- 
queutly found to be of that imperiect nature, it 
is more roasonaole to as -ribe to the parties the 
intention of miking a perfect contract, especi¬ 
ally when sucb a contract is of a very common 
kind, and suitable to toe ordinary expectations 
of persons entering into a mortgage trans¬ 
action. 

Having regard to these authorities, it 
is, in my opinio , not open to the appel¬ 
lants to chalien e the finding of the Court 
below on this point and the mortgagee i9 
therefore entitled to charge compound 
interest on the amount due at the xpiry 
of the period of eight years 

The third contention raised by the 
learned counsel for the appellants is 
based upon the following facts : 

On 4th October 19^0 the mortgagee obtained a 
decree against the mortg.ig *r for po$se»&i»n of 
the mortgaged propeity. After the obtaining of 
that decree and uo to this moment it does oot 
appear from tho rocord that the mortgagee de* 
cree-holder took any steps whatsoever to exe¬ 
cute the decree and to obtain possession of the 
property. 

The contention of the learned counsel 
for the appelltntsis r o the effect that 
since the mortga ee in spite of obtaining 
bis decree for possession of the mortgaged 
property has not taken any step9 to ob¬ 
tain possession of that property, he is not 
entitled to any in'erest for the period 
subsequent to 4th October 1920. There 
is some force in this argument and the 
leaned counsel for the respondeat could 
not give anv satisfactory answer to this 
contention except that the plaintiffs have 
been in posesnon a’d cannot keep back 
tne interest and at the same time enjoy 
the usufruct of the property This argu¬ 
ment does not really meet the situation 
created by the defeadmt's sleeping over 
tho decree which he obtained, about seven 
years ago 

Alter considering the fa ts and circum¬ 
stances of the case I think that the mort¬ 
gagee after 4th October 1920, the date 
wnen he obtained tho decree for posses¬ 
sion, is entitled only t> simple interest at 
the rate of Re 14 0 per cent, per men¬ 
sem on the amount which was due to 
h \3 on that da e, till the payment in 
full by the plaintiffs-mortgagors of the 


same. We have calculated the amount 
ou se ves and rougnly speaking it comes 
to tis h,52->. He is, therefore, entitled 
to simple interest at Re L 4 0 per cent, 
per meusem on this sum from 4th Oc¬ 
tober iy20 on wards. I, therefore, allow 
the appeal to this extent only and oruer 
that a preliminary decree for redemption 
be passed in terms of 0. R. 7, Civil 
P. C. As the appeal has succeeded only 
to a small extent l order that the detea- 
daat-re9pondent shall get hi9 proportion¬ 
ate costs in both the Courts 

fek Chand, J. —L agree with fhn 
conclusions arrived at by my learned bro- 
ther. 

tt.D. Appeal partly allowed. 


V I. R. Ib28 Lahore 341 

Broadway and Tek Chand, JJ. 

Saha — Accused — Appellant. 

v. 

Emperor —Opposite Party. 

Cri uinal Appeal No. L1L2 of 1927 # 
decided oq l6tn December L9'27, from 
order of oess. Judge, Multan, D/-i 8tb 
Sep ember 192/. 

(a) Feual Ode, S. 302 —Blow aimrd at one 
killing anolh> r —Murder is committed. 

Where a blow annod.it one pardon alights 
upon another and kills him tne offence com¬ 
mitted uy the iss.ilano is the same as it would 
have been if blow had struck tho intended 
victi u. h W. H Cr. 78, Foil. [P 34ti C ij 

Nthal Singh— for Appellant. 

The Uove nment Advocate —for the 
Crown 

fek Chand, J.— The appellant, Suba, 
an Indiin Christian of Chak Nr 68'LO 

R. hts been convicted by the Sessions 
Judge, Multan under S. e02, I P C- 
for having committed the murder of 
Mt Pini, of the same village and has 
been sentenced to death He ha9 appealed 
and the reo >rd i9 also before us under 

S. 374, Criminal P. C. 

The facts are very simple. The wed¬ 
ding of a diughter of Labhu Raua 
J hi war (P. W No 2) was being cele¬ 
brated in the village and on the evening 
of 8th May 1927, a number of women had 
assembled in the court-yard of Labhu s 
house and were sinking Among those 
present were Mt. Btrkati, the wife of 
the appellant and Mt. Fim deceased, a 

woman 18 * ears of age, who had been 
married to Tabu (P. W. No. 5). The ap- 
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pellant came to Labhu's house and 
asked his wife to go back to her own 
bouse as the children were crying. She 
said that she would go after a short 
time. He repeated his request three 
times but she gave the same reply. He 
accordingly went back About an hour 
after, he returned to Libhu’s house with 
a toka in his hand and again asked Mt. 
Barkati to go along with him. She re¬ 
plied that she would go after the sweet¬ 
meats had been distributed He repeated 
his request and she said “go and I will 
come ” On this he got excited and 
struck the toka at Mt. Barkati, but she 
ovaded it by ducking her head and the 
blow struck Mt Pini, who was sitting 
close to her. Mt Pini lost conscious, ess 
at once and about 10 p m she was taken 
to her own house. On the third day she 
Was removed to the hospital at Khane- 
wal and on L2tb her statement (Ex. P D) 
was recorded by Altaf Hussain, Sub-Divi 
sional Officer. She remained in the 


May. Both these witnesses are abSolo,*, 
tely disinterested pers ms and counsel, 
could not urge anything against their 
veracity It is not necessary to discuss 
their evidence at length «s the appellant 
in the grounds of appeal which he sub-, 
mitted to this Jourt from jail practically j 
admitted all the facts. After describing 
his drat visit to Labhu’s house, he states, 
that as Mt. Barkati had not returned to 
t e house after having promised to do so 
he felt much excited and made a search 
for a lathi bnt as he could not find one 
he picked up a toka and left for Labbu's 
bouse so that he might fetoh her a ter 
holding out threats to her. On her refus¬ 
ing to return he got still more excited and 
was about to strike her with a back side 
of the toka when Labhu came behind him. 
and seized him. In the course ol the 
struggle 

he tried to strike his wife with the baok side of 
tho tok^ one she ese^pei an 1 it hit Mt. Pini 
doceased with the sharp side. 


hospital till her death on L5th May. 

The post-mortem examination was 
conducted by Dr. S C Lai (P vV. No. 1) 
who found the following injuries on her 
body. 

(U An inoised wound on the left side 
bf the head above the temple cutting 
through the ukuli 

(2J A granulating inoised wound on 
left forearm. 

(3) An inoised wound on the left thigh 
8kindeep. 

(4) A fre3h inoised wound on the bend 
of the right elbow. 

The witness expressed the opinion that 
death was due to an abscess in the brain 
following upon a compound fracture of 
the skull oaused by injury No. 1. [t was 
found that the skull had a o t under the 
wound 3i inches long and there was also 
a small loose piece of bone lying em¬ 
bedded in a small thin blood clot on the 

outer surface of the dura. The witness 

was of opinion that this injury (No. 1) 
had been caused by a direct blow struck 
with a fair amount of force, but that the 
otner injuries were of a simple nature 
and were probably ca sed by the fulling 
of the chopper from the assailant's hand 
on the body of the victim. 

_The main facts of the story are fully 
established by the evidence of Labhu 

PWN V, ? aDd m • Jhaadi 

mV w • /9 and the dyin 6 declaration of 
MfcFnu (Ex. P-DJ recorded on 12th 


It will be seen that the appellant’s ver¬ 
sion of the occurrence differs from that of 
the p osecution in one pirtioular only, 
viz., that he suggests that he aimed a 
blow at his wife with the back side of 
toka but that Libhu seized him and in 
the struggle Mt. Fini was hit. There 
is, however, no reason to suppose that 
the pros-cu ion witnesses have not told 
the truth on this point The nature of 
the injury caused to the head puts the 
matt r absolutely beyond doubt that the 
appellant struck the blow with blade of 
the toka with considerable force. The 
sole question to be decided is whether on 
-these facts the appellant has besn lightly 
convicted under S 302, l P C There 
is no doubt that the appellant had no 
intention to cause the death of Mt. 
Barkati but at the same time, it is dear 
that he attacked her with a heavy lethal 
weapon in such a manner that he must 
be presumed to have known that he was 
likely to oause suoh bodily injury ‘as 
womd result in death. If, therefore. 
Mt. Birkati had not duoked her head 
and the blow had struck her, the appel- 
ant would have been guilty of an offence 
under S. 302, I. P 0. The fact that Mt. 
Barkati evaded the blow and it fell upon 
the unfortunate woman, Mt. Fini, who 
was sitting next to her, does not iu any 
way affeot the guilt. Suoh a oase is pro¬ 
vided for m S 801, I. P. O., which em¬ 
bodies a well-established priuoiple of 
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criminal jurisprudence based on the 
doctrine of “transferred malice.” It is 
settled law that where a blow aimed at 
one person lights upon another and kills 
him, the offence committed by the assai- 
lant is the same as it would have been if 
the blow had struck the intended victim. 
The case is very similar to Queen v. 
Phomonee Ahun (U where the accused 
aimed a blow with a sharp dao to B but 
instead of killing B it struck the child in 
his arms and killed it and it was held 
that the offence was of murder puni¬ 
shable under S. 301,1. P. C. 

For the foregoing reasons I am of 
opinion that the conviction under S. 302, 
I. P. C. must be maintained. But I 
think that the circumstances of the case 
are such that the lesser penalty should 
be imposed on the appellant. He did 
not strike the blow with the intention of 
killing his wife and had been provoked 
by her repeated refusal to go home and 
take care of the children. I would, 
therefore, commute the sentence to one 
transportation for life. 

Broadway, J. —I concur. 

S.T. Sentence commuted. 

(1) 8 W. R. Cr. 78. 
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Harrison and Jafar Ali, JJ. 

John Vectis Carew Wyllie —Plaiatiff— 
Appellant. 

v. 

Secretary of State —Defendant—Res¬ 
pondent. 

First Appeal No. 925 of 1924, Decided 
on 29th February 1928, from decree of 
tbe 1st Cl. Sub-Judge., Lahore, D/- 11th 
llaroh 1924. 

sji Tort — Public nuisance — A gate out o) 
repair by the side oJ a playground—was held 
to be a public nuisance. 

Two wing9 of an old gate, which had fallen 
into disrepair were allowed by defendant to 
stand by the side of a public garden used by 
children as a playground. The lower hinge 
had ceased to exist and the gates hung by the 
upper hinges only. The plaintiff was playing 
inside the garden. While, he was so playing, 
one wing of the gate fell and broke his leg The 
leg was set immediately by a doctor. Plain¬ 
tiff, however, left for England and there got hi9 
leg reset. Plaintifi olaimed damages together 
with the travelling expenses for England. 
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Held : that the gate was a public nui¬ 
sance and the cause of the injuries to the plain¬ 
tiff. 

Held : further, that the plaintiff was not en¬ 
titled to charge the party responsible with tha 
expense of a journey to London to consult an 
eminent specialist. [P 317 C 1, 2} 

O'Conner and Obedullah —for Appel¬ 
lant. 

Catden Noai and Jagan Nath Bhan m 
dari —for Respondent. 

Harrison, J. —The plaintiff in this 
case is Master John Wyllie and the suit 
is one for damages assessed at Rs. 5,050/- 
and claimed on account of the injury 
caused to him by the falling of a gate 
in the Lawrence Gardens, Lahore, which 
fractured his leg. At the time the ao- 
cident occurred he was nearly eight years 
of age The leg was set by Major Bott 
immediately after the accident. He, the 
plaintiff, went home to England in the 
following February, was admitted to St. 
Thomas Hospital on 18th April 1922, 
and was operated on by Sir Percy Sargenb 
who rebroke and reset the leg. The suit 
has been dismissed on the finding that 
although the gate which fell on the boy’s 
leg had been in need of repairs and the 
defendant's servants had been negligent, 
yet there wa9 9uch contributory negli¬ 
gence on the part of the plaintiff as to 
defeat hi9 claim to damages. On appeal 
it is urged by Mr. O’ Conner that it i9 
not as much a question of negligenoe as 
of the gate in question having been a 
public nuisance, that the plaintiff merely 
touched it and it fell and broke his leg, 
that the place where this occurred, 
na nely, the Bandstand in front of the 
Lawrence Hall, is a place which for 
many years has been frequented by 
children and treated as a playground and 
that he has proved the items whioh 
constitute his claim for damages. 

The admitted facts are that there is a 
railing surrounding the circular platform 
on which the band plays in the Lawrence 
Gardens, Lahore. To this there is a gate 
whioh is always kept open. Facing that 
gate there are the two wings of an old 
gate, which has fallen into disrepair, 
and since the accident these are kept 
together with a piece of wire. Ihe 
lower hinges admittedly had ceased to 
exist and the gates hung by the upper 
hinges only. The plaintiff boy was play¬ 
ing inside the Bandstand. There were 
other ohildren outside. There was a 
little girl playing with him, as he says 
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himself, and one wing of the gate fell 
and broke his leg. 

The story put forward by the defen¬ 
dant i9 that the gate could only have 
been moved by the use of considerable 
force, that several boys were playing 
there, that the plaintiff was sitting 
astride the gate and this must have 
brought it down. On the one side we 
have the evidence of the boy himself and 
Miss North, a nurse who was sitting 
near the Bandstand, on the other, the 
evidence of Ghulam Kadir as to what 
actually happened, and the evidenoe of 
Mr. Hardie as to the condition of the 
gate. The trial Court has accepted the 
statement of this man Ghulam Kadir'as 
to what he saw when he passed the 
Bandstand and what he heard of the 
aooident, which took place forty feet 
behind him, as against the statements of 
the boy himself and of Miss North. It 
is true that there is a contradiction bet¬ 
ween Miss North's statement and the 
boy’s which admits of an obvious ex¬ 
planation, but there is no reason in our 
opinion for discrediting it and accepting 
the evidence of Ghulam Kadir, as the 
trial Court has done. We find that the 
story told by the plaintiff is true, that 
he came inside the Bandstand through 
the usual open gate, touched this old 
broken down gate and one wing of it fell 
and broke his leg. We find that he 
did not sit astride it and that he and 
ethers did not pull it down. We have 
studied the authorities relied on by both 
sides and are of opinion that this gate 
in the condition in -which it was at the 
time, was a public nuisance. The faots 
^re practically identical with those of 
2 Q. B. 1898, 320, and as there laid 
down the gate was a nuisance and the 
oanse of the injuries to the plaintiff, 
ibis Bandstand and the ground round it 

iQ fche P u Wio gardens 
used by children -when not oooupied by 

the band. The gate was in a dangerous 
state and we are of opinion that the 

l * } ' m ° har « 6 8h0Qld have known the 
1 Sk fchor ° fore fche defendant is liable. 

The Question of the measure of 
?he damages is far from easy. In the 
Plaint Rs. 2,000/- have been olaimed 
on account of travelling expenses, 
whereas m her statement Mrs. Wyllie 
puts the figure as Rs. 3000/-. The oh fid’s 
leg was at once set by Major Bott and 
either soon after or, at a later stage 


crookedness developed -as portion of the 
smaller bone did uot join correctly, and 
although the child could run about, the 
foot was not straight. Major Bott saw 
him last at the beginning of January and 
he was taken to England on 27th Feb¬ 
ruary or some two months afterwards It 
would appear that at the time the seri¬ 
ousness of the state of things was not 
realised for he was not taken to Major 
Bott within a month and a half of going 
to England, and allowing some 24 days 
for the journey he must have arrived in 
England about the 23rd March but 
he was not taken to St. Thomas Hospi¬ 
tal until the 18th April. This does not 
agree with the statement that immedi¬ 
ately on arrival in England he was taken 
to the Hospital. This boy being des¬ 
tined for the Navy, it appears that he 
must-have been taken home anyhow at 
about the time when he did go, that is to 
say, when about eight years of age. Not 
only is there a discrepancy between the 
figures and dates but throughout the 
charge has been for going home and not 
for Mrs. Wyllie’s return journey whioh 
is now included in the claim by oounsel. 
The further question arises of whether 
any parent in the circumstances is enti¬ 
tled to charge the party responsible with 
the expense of a journey to London to 
oonsult an eminent specialist, and, if the 
most emin nt specialist on the parti¬ 
cular trouble be in Amerioa or Madagas¬ 
car, would the injured party be entitled 
to oharge the expense of going to either 
place. We think not, unless and until 
it is positively shown that the trouble 
could not have been put right in India. 
We have been struok by the absence of 
important particulars and important evi¬ 
dence on both aides and we find it im¬ 
possible to supply the gaps. We have 
held that the statements of Miss North 
and the plaintiff are sufficient to estab¬ 
lish what aotually happened, but we 
have ignored that portion of the evi¬ 
dence of Miss North whioh consists of a 
wholly inadmissible written statement 
put in by her The claim in the plaint 
is divided as follows : 

Medioal.oharges and 
Doctor’s fees. Rs. 278-3-0 
Hospital oharges Rs. 106-0-0 
Travelling expenses and 
other oharges Rs. 2000-0-0 ' 

Damages R 8 . 26. 66 -3-0 
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Out of the first ite n, Rs 200/-, the 
fees of Major 8 >tt, have ad oittedly Dot 
been paid, th mgh six years have elapsed, 
If we alio-v the other s mil chirges for 
hospital, X Rays etc, they amount to 
R-i 1347/-. Tuo geoeral damages of 
Rs. 2,665/- for a badly fractured leg are 
not oy aoy means excessive aad there 
can ba no doubt that other expenses 
were incurred althougn the surge >n of 
St Lhouus’ Hospital gave his services 
free 

We, therefore, allow Rs. 3,500- dam¬ 
ages to the plaintitf and accept the ap 
peal to the exten of giving a decree for 
this amount with proportion »te costs 
throughout. 

R.K. Appeal parti'i accepted. 
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COLDSTREAM, J. 

Bam .Vai4—Plaintiff —Appellant. 

v. 

Badri Hath — Defendant—Respondent. 

Second Appeal No. 1500 of 1927, De¬ 
cided on 2 qJ Move nher 1927, from decree 
of Aidl. Dist. Judge. Lahore, D/-5th 
Ma> 1927. 

Landlord and Tenant—Lease providing for 
a no tee to quit to be of a certain pettd— 
Pertod vf notice need not expire with the end 
o) tenancy month. 

A lease dated 9th October 1923 under which 
a house wm let out tor il moQths provided 
that tbe root should • oo paid moathiy and 
that ii the landlord wished to have the bouse 
vacated, he should give two •months* previous 
notice. The landlord gave a notice to the 
tenaut on 21st January 19J4 to vacato tho 
house. 

.Had: that tho notice givon by the landlord 

was not invalid though it did not expire with 

the end oi a m »nth of the tenancy: ti. UU* 

May. 220 and A. 1. tt. 1921 Lah. GlS, Foil .; A. 

L It. 1923 Lah. 059, Dissented from 

[P 049 0 1J 

f Amolak Ram Kapur for Appellant. 

Btslian Nath—lor Respondent. 

- Jjdgmeat* - Badri Nath, the defen¬ 
dant in tho suit from wh ch this appeal 
arises, took oo lease from Ram Nath, tho 
plaintitf. a house, a kothri and a vacant 
site with offo:t from 9th October 1923. 
He executed a deed providing that tho 
rent Rs 9 por mease a., would be paid 
monthly and that if the landlord wished 
to Uavo the house vaca ted ho should give 

*£ utters Patent Appeal .giinst this decision 
was dismissed in limine Ed.J 


two mouths' previous notice The deed 
of lease ended with a statement that tue 
lessee had executed the deed of reat lor 
11 months 

Oo2lstJuly 1924 the plaintiff served 
a notice on tho defendant asking the 
latter to vacate the house withm two 
months from the date of the receipt of 
the notice at tho risk of being charged 
double rent The defendant did not 
vacate tho premises. 

In May 1925 tne plaintiff sued the 
defendant for ejectment and arrears of 
rent. The defendant contested the suit 
on the grouads inter alia that he had 
never been given possession of the vacant 
plot and tha the notice was invalid 
because it did not mention the kothri and 
the vac tot site and because it did uot 
expire with tbe end of a month of the 
tenaacy Che trial Court decreed the 
rent out refused a decree for ejectment 
holding that the notice was invalid 
because t did not expire with tho end of 
the uioath of the t naacy. On appeal 
the Additional District Judge, Lahore, 
confirmed this order agreeing with the 
trial Court's view regard.ng tho invali¬ 
dity of tho notice. The plaintiff has 
preferred a second appeal contesting tho 
correctness of the lower Courts’s decision 
on this point 

The Courts below have based theft 
decision on tho Single Beuoh judgment 
of this Court iu chuni Lai v. Cliuni 
Lai reportod as A I. R L92-1 Lah. 659. 
Air. Kapur lor tho appellant questions 
the correctness of this judgment and 
relies on tho Nagpur judgment in Saik 
Kasim v Jas>f Karim Abu (A. I- R. 
1924 Nagpur 220j which dealt with a 
case oa a.I fours so far as the point at 
issuo hero is concerned with tho present 

case. . , 

Tho Transfer ol Property Act has not 
been extended to this Province and 
neither in I irhliu v Ram'.hand (U nor in 
Radha Kishan v Rata* Lit (2) referred 
to io Chuni Lai v. Chum Lai do I find 
autbori y for tho strict application in 
the Punjab of tha technicalities required 
by S L06 of the Act Assuming, how¬ 
ever that S 106 of the Act did govern 
the matter of notice her-, the present 
cise appears to me to be one in which 
the mitter of notice is provided for by 
the contract itself and therefore, one to 
' (l) [L Oijypr* 190*-4i p. L. R. 1904. 

(2J JI920j 66*1. 0. 7. 
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be decided acjordiag to the agreement 
between the parties Read as a whole 
the lease is one terminable at any time 
on two month's n itice, thit is to say, 
Similar, so far as the point at iss'6 is 
concerned, to the leise in the Punjab cise 
Rare Khan v Ghalam Mohammad A I.R. 
1924 Lah 643, deci led oy Ci>u bell. J. 
Iq that case, as here the lei-e was for 
11 months, a provision in the present 
ei*e obviously intended to avoid the 
necessity of registration (the reqt in the 
■p esent case being Rs 99 for IL months) 
and the lessor was to give the lessee 
notice of a axel period, li chit cise the 
period was one week. There too the rent 
wh payable monthly anl the lessor had 
anlced the lessee to vacate the property 
.within one week. It was held that the 
stipulation for the monthly payment of 
rent had no effect upon the condition by 
■which the lessor could serve the lessee 
with notice at any time an 1 that a week’s 
•notice to vacate given on 3rd June 1921, 
(the LL months’ term of tenancy having 
.begun on dth Augu t 1920) was not in¬ 
valid merely because it did not expire on 
the 7th of any cilen lar month Following 
this ruling and the Nagpur ruling cited 
above I accept this appeal holding that 
the notice givea by the piaintitf appel 
lant was not invalid beoause it did not 
expire with the end of a month of the 
tenancy, and on this rinding remand the 
appeal to the lower appellate Court for 
disposal after decision of the points left 
unietermined. The suit and appeal 
renained pending in the lower Courts for 
two years and the appeal should oe dis¬ 
posed of as soon as possible. The appel¬ 
lant will get his costs of this appeal in 
.this Court. A 

■ S,J * Case remanded. 

+ •99 f , 

J , 
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(a) Limitation Act , S. 15 (2j —Suit against 
several defendants — Plaintiff entitled to 
deduct time against one defendant — He is 
entitled to deduct the period against all defen¬ 
dants. 

In a single suit brought against several 
defendants if the plaiQtifi is entitled to deduct 
a certain period from the period of limitation 
in respect of one defendant, he is also entitled 
to the same period of limitation in the case of 
the other defendants : A. I • R. 1S*2 Pat. 549 : 
and A. I. R. 1927 Pat. 34*. Foil . [P 350 C 2} 

# (6) Railways Act , 6*. 72— Risk-note protects 
the company only'. / <oas occurs-between stations 
covered by the Risk-note [obiter). 

Plaintiff despatched his goods from A to K 
and executed Risk Notes for tbe s.tme. When 
the goods arrived at K, they wero reoooked for 
S as per telegraphic instructions from plaintiff. 
The goods* were damaged during the journoy 
from K to S. plaintiff sued for damages. 

Held : that the Risk-Notes covered the 
journey between A aud K and protected the 
Railway only if loss ooou-ed between A and K. 
No Risk-Note beiog executed a hen the goods 
.were reoooked, the Kailwa* Co. w*s li .bio for 
the loss oetween K and S. [P 3 *1 C 1, * 2 ] 

Nawal Hishore (for Aloli Sagari and 
Bis'ien > Narayan —for Appellants 

Kishen Uayal and Btshcn Narain —(or 
Respondents 

Tek Chand, J.—The 9uit, which has 
given rise to this appeal, was instituted 
oq 1st October. 1921, by th* firm 
Rahim Ullah*Ilahi Bakhsh, fruit mer- 
chant*, Sabzimandi, Delhi, against (1) 
the Secretary of State for India in 
Council, as owning the E B. S Ry , and 
(2) The E. I. Ry. Co., Calcutta, claim¬ 
ing the 9um of Rs.6,000 as damages for 
loss caused to the plaintiffs by ' careless 
handling aud detaining for an unduo 
length of time ’ a consignment of 800 
maunds of green coooanut9 despatched on 
; lUh August 1920, from Akra railway 
station on tfala E. 3. S Ry , to Katni and 
thence rebooked Sabzimandi (on the 
E.I. Ry.J n ar Delhi. The oocoanuts 
admittedly arrived at Sabzimandi on 
2od October 1920, in a rotten condition 
and the consignees (plaintiffs) reiused to 
take delivery. 


’ East Indian Railway -Defendants— 
•Appellants. 

v. 

( Rahimullah Ilahi Bakhsh and another 
“Plaintiffs Respondents. 

' First Appeal No. 756 of 1925, Decided 
oaLSth February 1928, against deoree 
Senior Sub Judge, Delhi, D/- 16th 
December 1924 


. - - vuo OU1U Uii 

vanous grounds pleading inter alia that 
the suit was barred by time and that the 
consignment haviag been bookod uodoi 
Risk-Notes A and B they were protected 
from liability. The plaintiffs in theii 
replication did not admit the execution 
of the Risk-Notes and traversed the othei 
pleas raised by the defendants. 

The Subordinate Judge decreed the 
clajm in full against the B. I. Ry., hold- 
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ing that tho execution of the Risk-Notes 
had not been proved, and that the loss 
resulted from the negligence of this 
defendant. He found that the E. B. S. 
Ry., being the contracting party was 
technically liable, but ho dismissed the 
suit against it, as the goods had left its 
jurisdiction within four days. 

The E. I Ry., has appealed and the 
oase has been fully and ably argued 
before us by Mr. Nawal Kishore for the 
appellant and Mr. Kishen Dayal for the 
respondents. 

The first contention raised before us 
is that the suit is barred by time, being 
governed by Art. 30 and not Art. 31 as 
held by the lower Court. It has also 
been argued that the E. B. S. Ry., was 
not a necessary party, and the plaintiffs 
cannot take advantage of the additional 
period of two months requisite for a 
notice to the Secretary of State under 
S. 80, Civil P. C. There is no contro¬ 
versy now as to the facts bearing on the 
question of limitation. It is admitted 
by both counsel that the goods were 
delivered to the E. B. S. Ry., at Akra 
on 11th August 1920, for being oarried 
to Katni on the E. I. Ry On the 13th 
August the wagon containing the con¬ 
signment arrived at Naihati Junction 
and on 15th August 1920, it started on 
the E I. Ry., for Katni reaching there 
on 15th September 1920. The next day 
it was rebooked from Katni to Sabzi- 
mandi in accordance with the telegraphic 
instructions sent by the plaintiff before¬ 
hand. The wagon reached Delhi Junction 
on the E. I. Ry. on the 29th Septem¬ 
ber and as it was found in a damaged 
condition tho goods were transhipped into 
another wagon whioh arrived at Sabzi- 
mandi on 2nd Ootober 1920. It is ad¬ 
mitted that the coooanuts were in a 
rotten condition and the plaintiffs refused 
to take delivery. The usual notioes 
followed and the suit was instituted 
against both the Railways on the 1st 
Ootober 1921. 

On these facts I am of opinion that 
the suit is clearly within time. It was 
instituted within 14 months of the des¬ 
patch of the goods and as one of the 
defendants was a State Railway the 
plaintiffs were under S 15 (2), Lira. Aot 
entitled to deduct the period of two 
months required for notice to the Secre¬ 
tary of Stite for India in Council under 
8. 80, Civil P. O. Mr. Nawal Kishore 


contends that the E. B. S. Ry., was not 
a necessary party as the consignments 
had left the jurisdiction of the E. B. S. 
Ry., within four days of its despatch and 
that the telegram (Ex. D. 5) sent by 
the plaintiffs to the E. I. Ry., on 15th 
September 1920 indicates that the plain¬ 
tiffs koe -v that the loss had occurred on 
the line of the latter railway. In my 
opinion this contention is devoid of all 
force. In view of the fact that the 
E. B. S. Ry., was the contracting party 
and that the plaintiffs could not at the 
time of the institution of the suit be 
sure as to where the loss had occurred 
and which of the defendants was really 
responsible for it, it was necessary for 
them to implead both the railways. The 
oiroumstance that ultimately the Court 
found that the E. B. S. Ry., was not 
guilty of any undue delay or negligence 
in oarrying the goods or that the loss 
ocou'red when the goods were in the 
possession of the E. I. Ry., cannot deprive 
the plaintiffs of the benefit of S. 15 (2), 
Lim. Act. It is settled law that in a 
single suit probably brought against 
several defendants, if the plaintiff is 
entitled to deduot a certain period from 
the period of limitation in respect of one 
defendant, he is also entitled to the same 
period of limitation in the oase of the 
other defendants. If authority were’ 
required for this proposition it will be- 
found in A. I. R. 1922 Pat. 549 and 

A. 1. R. 1927 Pat. 344. In this view 
of the case it is not necessary to decide 
whether Art. 30 or 31 governs the suit 
as brought. I hold that the suit is not 
barred by limitation. 

The next question to be decided is 
whether the goods were booked under 
Risk-Notes A and B and if so, whether 
the Risk-Notes oovered the entire journey 
or only the portion between Akra and 
Katni. The appellant relies upon Exs. 
D. 1 and D. 2 whioh are respectively 
Risk-Notes in the approved Forms A and 

B, purporting to have been signed by one 
Abdul Ghaffac Khan, who had delivered 
the goods to the station master at Akra 
for despatch to Katni. Abdul Ghaffar 
Khan was admittedly the agent of the 
plaintiffs and if the signatures are proved 
to be his, the plaintiffs are clearly bound 
by the Risk-Notes : Ardeshir Bhikaji v. 

G.IPRu (O- _ . 

(lj A. I. R. 1928 P. 0. 24. 
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The plaintiffs, however, deny that the 
signatures on Ess. D. 1 and D. 2 are 
those of Abdul Ghaffar Khan and the 
lower Court has found in their favour on 
this point. Mr. Nawal Kishore has 
addressed us at length on this point but 
after giving full consideration to his 
arguments [ am of opinion that the End* 
ing of the lower Court must be sustained. 
Abdul Ghaffar Khan, the person who is 
alleged to have signed the Bisk-Notes, is 
dead, aDd the appellant in order to prove 
that the Bisk'Notes in question were 
signed by him, has relied on the testimony 
of Narendra Nath Bannerjee, Station 
Master, Akra, who booked the goods. He 
gave evidence 2J years after the alleged 
execution of the Risk Notes and cannot 
be expeoted to remember as to who had 
actually signed them. The lower Court 
has given good reasons for rejecting his 
evidenoe and I do not think it necessary 
to recapitulate them. The other witness 
Abdai \Vahid admittedly was not present 
when the Risk*Notes were signed and his 
evidence is of no assistance in ooming to 
a deoision on this point. The plaintiffs 
have, on the other hand, produoed three 
persons, Fakir Muhammad, Abdul Ghani 
and Ahmad Hussain, who were acquainted 
with the handwriting of Abdul Ghaffar 
Khan and who stated that the alleged 
signatures are not his. I have examined 
the signatures on the Risk-Notes and 

«r the ® dmitted signatures of Abdul 
Ghaffar Khan and agree with the lower 
Court io holding that they appear to be 
in a dineretifc handwriting. 

The appellant's oounsel next relied 
upon the document Ex. D. 3, which is 
the forwarding note of the consignment 
m question. This dooument has not 
however, been proved. The proper person 
to prove it was Narendra Nath Bannerjee, 
the station master of Akra and though 
this dooument was sent to the local 
commissioner at Calcutta, who examined 
that witness, no question was put to him 

L r K° fc ° f After fuI1 * ~n.ideri£ 

? he h ®K dflac ® with the lower Court 

iu bolding that the execution of the Risk* 

br;L A a bdui 

t J h o i8 fia( ! iQg L h 8affioieQfc to dispose of 

IvlTtuX- lKl “ ay poinfc 006 that 

even if the Risk-Notes D. 1 and D. 2 had 
Pla“ntiff 3 ad rh° b8 duly exeoufced *>y the 

failS 2 Th« 8 STi r Qld BfciU ^ve 

hs Risk-Notes covered the 
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journey between Akra and Katni and 
could have protected the Railway only 
if the loss had occurred between these 
two stations. The learned counsel for| 
the appellant has admitted that there is 
no proof that any risk-note was executed 
by or on behalf of the plaintiffs when 
the goods were rebooked from Katni to 
Sabzimandi. He has also conceded that 
there is no evidence on the record to 
show that the loss ocourred between the 
two stations covered by the Risk-Notes 
in question. In my opinion the suit has 
been rightly decreed and I would dismiss 
the appeal with oosts. 

Bhide, J.—I concur. 

R-K* Appeal dismissed. 
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Tek Chand, J. 

Nanak Chand and another —Plaintiffs 
—Appellants. 

v, 

Gaman —Defendant—Respondent. 

Second Appeal No. 1371 of 1927, De¬ 
cided on 22nd November 1927, from do- 

^‘ 8fc - ^ a ^g 0 > Gujranwala, D/- 
19th February 1927. 

Landhrd and tenant—Encroachment upon 
aojotntng land by tenant during continuance of 
tenancy—Presumption is that the land 40 en- 

u f on 1°/™ parl of lhe Elding and 
on termination of tenancy the tenant must ren¬ 
der tt up to the landlord. 

Where during the oontinuanoe of the tenanov 

1 ' moc ° a 1 oheB land belonging to a 

u e I Soa ’ h ‘ 8 possession of the land so en- 

th«‘*| h 8 fi UP j “ t 18 prima fa0 * e for tha benefit of 

U th!ft ad ° rd ’ sao11 oasas tho presumption 

i pan ofThVh a n °M“ 6at8 T io i 7 the t0QaQt «« 
, h ° ld ‘ ag and ^e termination of 

the *?.„■?.* jthe teoant must render them up to 
" he _ th " toe directly undVr- 


-—, * V... ^ 

Sahib Dayal—lot Appellants. 

Iftikhar All for Respondent. 

ft dis P Qfc0 relates to 

a small plot of 14 marlaa in area be¬ 
ing a part of Khasra No. 1057 whioh 
represents the abadi of the village. The 

IrfaSws • h6 l6arned Di8fcri0t ***** 


The plaintiffs-appellants are the owners 

1513 aad 1™ °!” 

^' e .^ 0ra - Patent Appeal No aoN 
Kf oa 14th 
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last of which adjoins tho abadi. In 1914 
they leaded these fields to one Fazal Din 
tenant for cultivation and it appears that 
at that time Fizal Din encroached upon 
the adjoi iog portion of the abadi This 
encroachment was, however, removed soon 
alter Later, Fazal Din c ased to culti* 
v tte the land and the plaintiffs let fields 
'Nos 1512, 1)13, and 1514 to Gamin res* 
pon lent as tenant under them Gam m also 
encroached u ion the abadi which adjoin* 
ed these fields and to)k possession of the 
plot measuring 14 m irlas which is now 
in dispute Gaman has since been eject 
ed by the plaintiffs from fields Nos 1512, 
I5L3 and 15L4 but he still continues in 
p session of the portion of the abadi en¬ 
croached »pon. 


The view taken by the Indian Courts is 
in accord with this rule See Tepu Mu¬ 
hammad v Tefayit Mahammad (3) and 
Ammu Ammal v Puthmparamlath Moi- 
dtn {l). In this cise Gaman respondent 
has led no evidence to displace this pre¬ 
sumption and there are no materia s on 
tnerecord from whi h it can be inferred 
that he intended to make the encroach¬ 
ments for his sole benefit I, therefore, 
accept the appeal and setting aside the 
decree of the learned District Judge, de¬ 
cree the plaintiffs’ suit with costs thro¬ 
ughout. 

S - J * Appeal accepted. 

(3j [1915, 19 C. \V. N. 77*= ,9 I. C. 216. 

; (4J U918J U. W. N. M=i3 I. C. 677. 


T ie plaintiffs sued to recover posses 
sion of this plot from Gamin but the 
learned Hi trict lulge his dismissed the 
suit, holding that the plaintiff had 
acquired no p oprietary right in it a d 
cannot oust the quondam ten int even 
though his possession is unlawful 

In my opinion tho learned District 
Judge’s decision cannot be sustaine! as 
on the findings of facts arrived at b him 
the plaintiffs were legally entitled to a 
jtfeo[ee. The prop >sitioo of law is firmly 
established that where du ing the conti¬ 
nuance f the tenanoy a tenant encroaches 
upon land belonging to a thir • person, 
Viis possession of the land so encroaohed 
upon is prim a facie for the benefit of f he 
landlord In such cases the presumption 
is that encroachments made bv the tenant 
are a part of the holding and on the ter* 
minati m of the tenancy the tenant must 
render them up to the landlord whether 
he has directly undertaken to do so or 
not. See Andrews v 'lailes fl) where 
Gord Cam obeli has elaborately discussed 
the princip'es underlying the rule and 
the judgment of Willes. T . in ’■'ar' nf Lis- 
burne v Davies f2). The law on t e 
suhjpct is thus summed up by 'Voodfall 
in his standared wrvk on Giodlord and 
Tenan* (20th Edition) at pase 89 l: 

Enrro ohmcnts m<ide bv a tenant- from th e 
adjoining w sto during the term .re pnma faci 0 
for the heneflt of the tenant and aftorw rds of 
bis landlord, unless it apne rs hv some evi 
denco that the tenant at the time thev were 
made intended them for his own exclusive be 

n e fit. _ 

• (l) f lP531 22 .1. Q. R 409—17 Jur. 7*1= 

' 2 El. & B1 349=1 W.R 8M. 

(2) r lfi*r,l l C. P 259=35 T,. J C p. 199=12 

Jur. (N 8./ 340=14 W. R. 333=13 L. T. 

795. 
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Broadway, Ag. C. J. and Bhide, J. 

Rah Nawaz and another — Defendants 
—Petitioners. 

. v. , . , , 

. Zaman and others — Plaintiffs — Res¬ 
pondents 

Civil Revn No 412 of 1927, Decided 
on 16th June 1927, from decee of Disk. 
Judge, Atto k at Campbellpur, D/- lOtb 
November 1922 

Civil P. C\ S. 100 —Suit compromised in ap¬ 
peal—Judgment omitting certain terms o/ com¬ 
promise—Ordtr correcting the omission can bo 
made under S. 152 and is not appealable . 

In an appeal fr m the dismiss-1 of a suit by 
certain reversioners challenging a sale, the 
parties came to terms and the appellate Court 
recorded judgment follows: " Plaintiff's suit 
and appo.il are dismissed without costs of both 
Courts, defendants having promised to pay 
pi.intiffs ono hundred rupees within four 
mouths from today *\ Subsequently an applica¬ 
tion was filed by the plaintiffs in which i wa9 
pointed out that tne whole terms of tho com¬ 
promise had not been givoo effect to in tho 
judgment and the ppel 1 ite Court was asked 
to exercise iis powers under S. 151 to correct 
the omittsion. Accordingly in tho presence of 
the parties the Court passed an order in which 
it added to >ts judgment the following words : 
If payment is not made within four months 
the defendants shall have no claim left to tho 
land and the appeal shall be considered ac¬ 
cepted 

Held : tbit no second appeal was competent 
against this order*4 Mad . G4G, Dus. from. 
28 Cal. 171 : 7 All. 875 ; 15 All. 121 and 31 
Bom. 447, Foil. 

Feld : further, that tho Court bad jurisdic¬ 
tion to m«ke the order it did under S. 152. 4 
P L. J. 20 , Cons. [P 353 C2) 

Sued Mohamn.ad Amin — for Peti¬ 
tioners. 
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Broadway, Ag. C. J.—Certain rever¬ 
sioners instituted a suit challenging a 
sale. It was held by the trial Court 
that the 9ale was for necessity and the 
plaintiffs’ suit was dismissed. An ap¬ 
peal was filed by the plaintiffs which 
was heard by the District Judge of At- 
tock. On 9th November 1922 an ap¬ 
plication was filed by the parties in the 
Court of the District Judge alleging that 
the parties had come to terms and stat¬ 
ing what those terms were. On 10th 
November 1922 the learned District 
Judge reoorded a brief judgment in which 
he stated the parties had compromised 
and in accordance with those terms he 
accepted the appeal in part and modi¬ 
fied the decree of the lower Court. He 
weat on to say : 

Plaintiffs' suit and appeal are dismissed 
without costs and parties are to bear their own 
costs of-both Courts, defendants having pro¬ 
mised to pay plaintiffs one hundred rupees 
within four months from today. 

The sum of Ks. 100 was not paid 
within the prescribed period. On 29th 
May 1923 an application was filed before 
the learned Distriot Judge by the plain¬ 
tiffs in which it was pointed out that the 

whole terms of the compromise had not 
been given effect to in the judgment and 
the learned Distriot Judge was asked to 
exeroise his powers under S. 151, Civil 
r. C , to correct the omission. Accord¬ 
ing y on 16th July 1923 in the presence 
of the parties the learned District Judge 
passed an order in which he added to 
his judgment the following words : 

H payment is not made within four months 

„ 9 S f atl 8hal , 1 no Claim left To the 
Wand the appeal shall be oousiderod ac ° 

thema Was for at the loot 

01 the memorandum of anneal h« 

ta^heLUhat ^ ^ 0V0Qt of ifc be ' 

abo»U be this 

Amin referred it- , M“hammad 

fr^-oLXXntf* 1 *■ 

douhtedlv an .whioh is un- 

Oa the other h ! n ] hority / a his favo ^. 

Jsisajn. co “ 4 r ry m i0w was 

Tagore 
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Siromani Debi (2) ; Surta v. Ganga (3) ; 
Hasan Shah v. Sheo Prasad (4) and 
Bai Vaktuba v. Agarsangji Raisingji (5), 
and after hearing the learned advocate 
I am unable to see any reason to take a 
view contrary to that taken by the 
Calcutta, Allahabad ‘and Bombay High 
Courts. I would, therefore, hold that 
the second appeal is not competent. 

The next question for determination 
is whether treating this as an applica¬ 
tion for revision, there is any force in the 
contentions yrged by Mr. -Syed Muham¬ 
mad Amin. It has been urged that in 
the case of a consent decree no clerical 
or arithmetical mistakes, etc., can be 
rectified either under S. 151 or 152, Civil 
P. C., In support of his contention the 
learned advocate referred to Ram Lagan 
Sahu, v. Ram Birich Koeri (6). A ref¬ 
erence to that anthority, however, ap¬ 
pears to me to support the contrary 
view. At p. 207 occurs the following : 

No doubt as long as the decree remains i Q 
the form of a memorandum on the minutes of 
the Court it is open to the Court in the exer- 
oise of its jurisdiction to make any amen, 
ment it thinks fit in the minutes. But on, 
the decree has been passed and signed then tU 
remedy is except in oases to whioh S. 

GlV J fil^ , a P pliea t0 institute a suit si 
aside that decree on one of the grounds J 0 r< 

Section 152, Civil P. C„ provides? f % 

Clerioa 1 or arithmetical mistakes in ?ud£ 
ments, decrees or orders or errors arisine thorS 

It aoythne 

of the°partlesf' 0a °‘ ““ lh * ^‘-tionV^ny 

It is obvious that in the present caso 
there was an accidental omission, in th» 
judgment of the learned District Judge— 
an accidental omission whioh he had the 
power to ^remedy under S 159 pj„:i 

P c., and which he did 

D °'7u aUaoked - my 5 S 52 

had wi? ^ le «nedDistrict JudL 

had jurisdiction to make the order he d?d 
and I would therefore dismiss this Deti- 



Bhide, J. X concur. 

. Petition dismissed. 


|! 1351 U W. N. 44. 

(6) (W19] 4 Pat.tV. 7 2 M 9 4 ° 0 m i L d. 49T 6 . 17 - 
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Addison, J. 

Par,is Ram and another — Insolvents— 
Appellants. 

v. 

Amir Chand an! others— Creditors-- 
Respondents. 

Misc. First Appeal No. 838 of 1927, 
Decided on 6th February 1923. 

Provincial Insolvency Act. S. 7— Members of 
joint family can be adjudged insolvents only for 
a joint debt or joint act of insolvency. 

Members of joint family can be'adjudged in¬ 
solvents in respect of debts for which they are 
jointly liable. Members of a joint Hindu 
family can be adjudicated insolvents in single 
petition by a creditor if they are liable on a 
joint debt or have been guilty of a joint act of 
insolvency but the debts must be debts due 
by the family : A. I. R. 1924 Lah. 44 and A. I. 
R. 1923 Lah. 103; A. I. R. 1925 Lah. 141, Foil. 

There is no distinction between a suit and an 
application for insolvency as to proof of neces¬ 
sity for the debt. [P 355 C 1] 

Mukand Lai Puri—lor Appellants. 

Nandlal —for Respondent 1. 

Judgment*. — One Amir Chand ap¬ 
plied to adjudicate a father and two 
sons, namely, Paras Ram, Kinhaya 
Ram and Sajan Ram, who were alleged 
to be members of a joint Hindu 
family, insolvents on the ground that 
they could not pay their debts and that 
the father had committed an act of insol¬ 
vency by selling his land in order to pre¬ 
fer certain creditors and defeat other 
creditors. The father and sons claimed 
that the debt was due by Kanhaya Ram, 
only, who was not a member of a joint 
Hindu family with the others, while 
Kanhaya Ram, who admitted that he 
could not pay his debts, denied that he 
had committed any act of insolvency. 
The District Judge framed three issues 
as follows : 

(1). Has Paras Ram, separated his sous from 
him ? 

2. If not, was the sale of the laud by Paras 
Ram, made with a view to defeat the creditors ? 

3. If the first issue is found against the res¬ 
pondents, has the petitioner a locus standi 
against the joint family ? 

The District Judge held that separa¬ 
tion had not been proved, that the father 
had committed an act of insolvency and 
that, therefore, the petitioning creditor 
could proceed against the entire family. 
He, therefore, adjudged the father and 
two sons insolvents. Against this deci- 

• [Letters Patent Appeal No. 84 of 1928 
against this judgment, was- dismissed on 
•6th April 1928. 
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sion the father Paras Ram, and one of 
the sons, Sajan Ram, have appealed. 
Kanhaya Ram has not appealed, though 
he denied in the Court below that he had 
committed an act of insolvency. 

There is no doubt an entry in a bahi 
dated 4th ofjKatak, Sambat 1977, cor¬ 
responding to 19th October 1920, by 
which a separation took place. It is. 
however, unnecessary for me trgo into the 
question whether the father and two sons 
are still joint, as the appeal can • be dis¬ 
posed of on another ground namely, on 
the third is;ue. It will be best in the in¬ 
terest of all parties that I should not go 
into the question of jointness of the 
family in the present appeal as better 
evidence might well be adduced by both 
sides. This question is left open. 

It is clear from the record that the 
petitioning oreditor Amir Chand, is, ac¬ 
cording to his own books, a creditor of 
Kanhaya Ram, only. The copy of the 
account, which has been put in, shows 
that his account is headed : “Lekha 
Kanhaya Ram” and every balance struck 
after 19th October 1920 has been struck 
by Kanhaya Ram. It is true that Amir 
Chand, has said that the account was once 
in the name of the father Paras Ram, but 
he has not produced the account which 
was in the name of Paras Ram, before 
October 1920. In any case, it is clear 
that the substitution of Kanhaya Ram's 
name meant that the account became that 
of Kanhaya Ram alone and had no longer 
anything to do with the father. 

Another creditor, who has given evi¬ 
dence, is Amar Singh who has produced 
his account with the father Paras Ram, 
from Sambat 1973. He has also pro¬ 
duced the subsequent account, headed 
“Lekha Kanhaya Ram,” after the date of 
the alleged separation, i. e., after the 
19th October 1920. All balances after that 
date were struck by Kanhaya Ram and 
the account is headed as his account. 
The same remarks, therefore, apply in the 
case of this debt also. 

The only other debt proved is that of 
Prom Singh. In his case also there was 
first an account with Paras Ram, the 
father, and later the account became that 
of Kanhaya Ram only. The balances 
have been struck by Kanhaya Ram alone 
after October 1920. 

It follows that all that has been pro¬ 
ved in this oase is that Kanhaya Ram, 
owes oartain creditors some money 
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There is no proof anywhere on the record 
that his father and brother are liable for 
that debt as members of a joint Hindu 
family with Kanhaya Ram. It was held 
in Khazana Mai v. Jagan Nath (l), and 
Sotam Ram v. Purchuman Ram (2) that 
there is no presumption that a debt con* 
tracted by a manager of a Hindu family 
is contracted for the benefit of the family. 
A case very similar to the present is that 
reported in Baru v. Balia (3). There a 
suit'was brought against the father 
and son on book account. The dealings 
started in the name of the father but 
ceased in his name and continued in the 
name of the son only for a certain period. 
The suit was brought against father and 
son on the allegation that the son had 
struck the balance as manager of a joint 
Hindu family. The District Judge held 
that no separation had been proved bet¬ 
ween them and decreed the claim. This 
Court accepted the appeal on the ground 
that even if separation had not been pro¬ 
ved, the finding of jointness was insuffi¬ 
cient to make the father liable until it 
was further established that the debt had 
been incurred by the son as manager of 
the family and for family purposes. The 
present case is much stronger, for the 
father is treated as the karta of the family 
for the purpose of committing the act of 
insolvency, while the son is treated as the 
manager for purposes of incurring the 
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It has, therefore, not been established in 
the present case that the debts are debts 
due by the joint family, that is for which 
the joint family is liable. The District 
Judge, therefore, erred in adjudicating: 
Paras Ram and Sajan Ram, insolvents. 

For the reasons given I accept the ap¬ 
peal with costs throughout and set aside- 
the order of adjudication in the case o£ 
Paras Ram and Sajan Ram. 

N.K. Appeal accepted. 


* A. I. R 1928 Lahore 355 

Tek Chand and Bhide, JJ. 

Atma Ram —Defendant—Appellant. 

.v. 

Surjan and others —Plaintiffs —Res¬ 
pondents. 

First Appeal No. 1074 of 1927, Deoided 
on 29th February 1928. 

* (a) Cioil P. C., 0. 34, Rr. 7 end 8-Mort¬ 
gage not purely usufructuary but mixed—De¬ 
cree debarring the mortgagor from redeeming- 
the land can be passed . 

Where a mortgage is not purely usufructuary 
but of mixed or anomalous character referred 

t 0 i Q Q S X 98 o. T n- , Act tba Provisions of Rr. 7 
and 8 0. 34, Civil P. C., are no bar to the pas¬ 
sing of a decree debarring the mortgagor from 
redeeming the land. [p 357 0 

* ( 6 ) Civil P. C., 0. 34, R. 8 -Order merely 
refusing to pass final decree in terms of pre- 
limxnary decree but leaving it open to the mort- 
gagee to file another application whether order 
« J7naf (Doubted)-Civil P. C., S. 2 (2). 


sir 1 . -— * -'l “ V"/* 

r:“" 6 ° l ,ul purposes ot incurring the „ w “ ere suit by mortgagee for a final de- 
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that the debts were incurred for family 
purposes by the son. 

The same view is taken in Rustomji’s 
Insolvency and Bikruputoy, 2nd edition, 
at p. 64, where it is said : 

l mi r f“ b ! rSofaiointfamil y ma y ba adjudged 

ara iointlVr r h e , 8peo ‘ of dabtJ f ®r which they 
Q jointly hablo. Members of a joint Hindu 

Si o y n 0a h a be ad ^.^ted insolvents ?n aTiagli 
ioint d«h?nr \ Cre t' tor if they are liabIe on a 

insolvency baaa 8U ' Uy of a > oiQt aot 
.. Again, 

the debts must be debts due by the family. 

in afcfc6m P fe was made to argue that an 
insolvency case was different from an 

tiff S 3Qlfc a “- fehat though fcha P laio * 

iabS^T ° rdiQa ry suit the 

oient fn f the .^ hole faa »ily. it wassuffi- 

K P V8 Jomfcae3s * n the case of an 
msnlvenoy pefcifci 0Q . Thig ia 

^g g^nd there is n o suoh distinction 

fal a't’ »■ X n 24 Lah - 44=s4 Lah, 200. 

»i:LS{8atffi aa8U,l - eTi - 


decree but leaves it open to the“^ortgagee ^ 
file another application under 0 . 34 R « io\ 
Civil P. 0 for a final decree in some' other 
form aooording to law, it is doubtful whether 
the order is a final order against whioh an ap¬ 
peal can lie. 42 Mad. 52, Diet. [P 356 C 1] 

rr H 'transfer of Property Act, S. 58 Id) — 

w r/j . ayM cannot sm f° r deb ‘- 

The essential feature of a pure “uaufructu- 

“ ortgag ® would a PPe« to be that the 
mortgagee oannot sue for the payment of hia 

fth ia 0n f eQt i t,0d t0 remain iu POSS0B- 

ial »nA*i h » mor ‘ g °8 0d Property till the prinoi- 

EfrmfftAk* 1081 ard defra y 0d aooording to tho 
terms of the agreement: 15 P. R. 1870 ,Ref. 

0 > • (P 856 0 2] 

Shamatr Chand and Qabul Chand— 
for Appellant. 

Bishan Narain for Qopal Chand—ior 
Respondents. 

/-—This appeal arises oat of a 

Q 7 kh w r k Sdemp fo 0a of a mortgage. On 
27th February 1925 a preliminary'deoree 

was passed direoting the plaintiff to pay 

to the mortgagees a certain -sum within 

six months and declaring that in case of 
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default the plaintiff shall be debarred 
from all rights to redeem the land in dis¬ 
pute. The plaintiff having failed to pay 
the amount accordingly an application 
was made by the mortgagees on 30th 
March 1926 under 0. 34, R. 8 (2), Civil 
P. C., praying for a final decree debar¬ 
ring the plaintiff from redeeming the 
land. To this application a preliminary 
objection was raised on behalf of the 
plaintiff that the plaintiff could not 
be debarred from redeeming the land as 
the mortgage was an 'usufructuary' one. 
It was contended on his behalf that the 
preliminary decree passed was not in ac¬ 
cordance with law and that according to 
the provisions of R. 7 as well as R. 8, 

O. 34, no decree declaring that the plain¬ 
tiff shall be debarred from redeeming the 
land could be passed in the case of such a 
mortgage. This contention was upheld 
by the learned Senior Subordinate Judge 
and the application was dismissed. From 
this decision tho present appeal has been 
fi l0 d. 

A preliminary point was raised that 
no appeal is competent, the order in 
question not being included in the ap¬ 
pealable orders specified in 0. 43, Civil 

P. C. On behalf of the appellant 
reliance was placed on Subbalakshmi 
Ammal v. Ramalinga Chettij (1) in 
which it was held that an appeal lies 
from an order refusing to pass a final de¬ 
cree under 0. 34, R 5 It was argued 
that on the analogy of that ruling an ap 
peal will lie in the present case also in 
asmuch a 3 the learned Senior Subordi 
nate Judge has refused to pass a final de 
croe and there has thus been a final ad 
judication of the matters iu dispute bet 
ween the parties. But the facts of the 
present case are distinguishable to some 
extent inasmuch as the learned Senior 
Subordinate Judge has merely refused to 
pass a final decree in terms of the preli¬ 
minary decree. He left it open to the 
mortgagee to file another application 
under 0. 34, R. 8 (2), Civil P. C., for a 
final decree in some other form accord¬ 
ing to law. The point is not free from 
doubt, and we do not think it necessary 
to express any definite opinion on it, as 
the appellant has also put in an appli¬ 
cation for revision and it is clear that an 
application for revision, at any rate 

7l) fl919T72 Mad. 52=35 M. L. J. 552=8 M. 

L. W. 526=48 I. C. 298=(1918) M. W. N. 

792. 


would be competent as the learned Senior 
Subordinate Judge has failed to exercise 
jurisdiction vested in him by law. 

On the merits, it was argued that the 
order under appeal was clearly wrong 
inasmuch as the mortgage in this case 
was not-a 'usufructuary' one. It ap¬ 
pears that the mortgage charge was cre¬ 
ated by two different mortgage deeds. 
The first deed was dated 10th June 
1896 and by virtue of it the land in dis¬ 
pute was mortgaged for Rs. 200. The 
profits of the land were taken to be equal 
to interest on Rs. 100, while the balance 
was to cerry interest at Rs. 1-9-0 per 
cent per mensem. The mortgage was 
with possession and the mortgagor was 
at liberty to redeem the land by paying 
the principal and interest in the begin¬ 
ning of any year. The second mortgage 
deed dated 5th May 1897 created a 
further charge of Rs. 65 on the same 
land Out of this additional charge only 
a sum of Rs. 50 carried interest at 
Re. 1-9-0 per cent per mensem. The 
amount of the further charge was pay¬ 
able by Katak 1964 and in case of default 
the mortgagee was entitled to realise the 
same by a sale of the mortgaged property 
as well as other property belonging to 
the mortgagor. It will thus appear 
that the mortgagee was not left to realize 
the mortgage charge merely from the 
rent and profits of the mortgaged land. 
The definition of usufructurary mort¬ 
gage as given in S. 58, T. P. Act runs as 
follows: 

Where the mortgagor delivers possession of 
the mortgaged property to the mortgagee, and 
authorizes him to retain such possession until 
payment of the mortgage money, and to receive 
the rents and profits accruing from the pro¬ 
perty and to appropriate them in lieu of in¬ 
terest, or in payment of the mortgage money, or 
partly in lieu of interest and partly in pay¬ 
ment of the mortgage money, the transaction is 
oalled an usufructuary mortgage. 

It will appear from S. 67 of the same 
Act that an usufructuary mortgagee is 
not entitled to institute a suit for fore¬ 
closure or sale. The essential feature of 
a purely ‘usufructuary’ mortgage would 
thus appear to be that the mortgagee 
cannot sue for the payment of his debt, 
but is only entitled to remain in posses¬ 
sion of the mortgaged property till the 
principal and interest are dofrayed ac¬ 
cording to the terms of the agreement. 
Soman Mull v. Kanlichund (2) Ghose’s 
Law of M ortgage in India, Vol. I, p- 99- 

(2) [1870] 15 PTE. 1870] 
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In .the present case the mortgage was 
-clearly not a purely ‘usufructuary’ one 
inasmuch as the mortgagee had a right 
of sale in respect of the mortgaged pro¬ 
perty, at least with reference to the fur¬ 
ther charge created by the second deed. 
The mortgage was thus of a mixed or 
anomalous character referred to in S. 98, 
T. P. Act. Consequently the provisions 
of Rr. 7 and 8, 0. 34, Civil P. C. were no 
bar to the passing of a decree debarring 
the plaintiff from redeeming the land. 

We accordingly accept the revision 
with costs, set aside the order of the lear¬ 
ned Senior Subordinate Judge, and remand 
’the application for disposal on the merits. 

S J. Revision accepted. 
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Fforde, J. 

Jattu Mai —Accused—Petitioner. 

v. 

Emperor— Opposite Party. 

Criminal Revn. Petn. No. 1638 of 1927, 
Decided on 3rd February 1923. 

Criminal P. C., S. 481 (2)— Record silent as 
•to stale and nature of the proceeding inter - 
rupted—Conviction under S. 228, Penal Code, 
n s not proper . 

Sootion 431, Criminal P.C., provides that in the 
^aso of an offence under S. 228, Penal Code, the 
record shall show the nature and stage of the 
judicial proceeding in which the Court inter¬ 
rupted or insulted was sitting, and tho nature 
of the interruption or insult. [P 357 C 1, 2] 

Whore, therefore, the record does not comply 
•with the provisions of S. 481, Criminal P. C., con¬ 
viction under S. 228. is not proper. [P 357 C 2] 

Shambu Lai Puri—lor Petitioner. 

Judgment— The petitioner has been 
■convicted under S. 228, I. P. C., of having 
intentionally insulted and interrupted a 
public servant sitting in judicial proceed¬ 
ings. The public servant in question is 
the Subordinate Judge of Bhillour, and 
■the petitioner is a decree-holder who had 
appeared before the Subordinate Judge 
•on the oooasion in question, in response 
to an order direoting him to appear and 
«nng a receipt for the payment to him 
01 a certain decretal sum. The petitioner 
'on arriving in the Subordinate Judge’s 
^ourt apparently behaved in an improper 
manner. The only question is whether 
tms impropriety constituted contempt of 
S the Criminal Procedure 

S- ; M 81 ’ 0 rimi r l p - c - 

S 22R T T> h n°^l 9 of an offence nader 

naturA «' J' ?" fche reoord sha11 show the 

i ? ng in of ‘ he proceed- 

which the Court interrupted or 


insulted, was sitting, and the nature of 
the interruption or insult. But the re-| 
cord does not show the nature and stage] 
of the judicial proceeding in the course of 
which the interruption was made. All that 
the learned Subordinate Judge says in his 
order on this point is "I was at that time 
bu9y with execution cases." The Ablmad 
who was examined stated: 

I was busy with my own work. I do not 
know when Jattu Mai appeared. I came to 
know only when the Court cave orders to send 
for a constable. I might be at a distance of 
3 yards from the seat of the presiding officer 
of the Court. I was, however, busy arranging 
records. 

The Reader of the Court has described 

the incident as follows: 

Jattu Mai appeared today. The NaibShariff 
asked him to bring a receipt and take his 
cheque. In reply, however, he said, 'Nobody 
listens to me in Court. Lawlessness prevails 
here/ Both the Subordinate Judge and I 
remonstrated with him but he did not mind 
this and made noise all the more. And at the 
"time he repeated such words as above, and 
went on talking impertinently/' 

The grievance of Jattu Mai appears to 
be that he could not get a hearing, but 
nowhere can I find what exactly was the 
stage of the proceedings and what parti¬ 
cular proceedings the Subordinate Judge 
was engaged in when the incident in 
question occurred. 

The result is that the reoord does not 
comply with the provisions of S. 481, 
Criminal P. C. # and for that reason the 
conviction must be set aside. The fine, 
if realized shall be refunded to the 
petitioner. 

Conviction set aside . 


* A. I. R. 1928 Lahore 357 (2) 
Zafar Alt and Jai Lal, JJ. 

Mt. Banti —Plaintiff—Appellant. 

V. 

Mandu and another —Defendants—Res¬ 
pondents. 

Second Appeal No. 978 of 1923, De- 
oided on 13th March 1928. 

^ Pre-emption — Covenant to indemnify 
vendee u personal and the pre-emptor cannot 
enforce xt—T. P. Act S. 55. 

1 ho remarks as to tho naturo of the right of 
pre-emption to the effect that the right of 
pre-emption is not a right of repurchase either 
from the vendor or from the vendee involving 
any new contraofc to sell, but it is simply a 
right of substitution entitling the pre-emptor 
by reason of a legal incident to whioh the sale 
itself was subjeot. to stand in the shoes of the 
vendee in respect of the rights and obligations 
anaing from the 6ale under whioh he has de¬ 
rived his title, are to bo deemed to be limited 
in their operation to the property aotually oon- 
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veyed by means of the sale-deed and the co¬ 
venant to indemnify the vendee either by cash 
compensation or by delivery of other property 
of the vendor is not enforceable at the instance 
of the pre-emptor, because a covenant running 
with the land is to be distinguished from a 
personal covenant such as a covenant of in¬ 
demnity entered into by the vendor in favour 
of the vendee and so, though the pre-emptor 
may be entitled to enforce the covenants run- 
Qing with land, he is not entitled to the same 
r, ght with regard to covenant of indemnity 
which is deemed to be a personal covenant: 
141p - fl-1207; 7 All. 775 and 103 P. R. 1919. 
Re J'to' [P 358C2] 

M. L. Puri —for Appellant. 

Ghulam Rasul —for Respondents. 

Jai Lai, J. This second appeal arises 
out of a suit for possession 4 kanals and 
7 marlas of land bought by plaintiff 
under the following circumstances: One 
Jamun sold 5 kanals and 3 manias out of 
shamilat land to Mia Lai. The plaintiff 
instituted a suit for pre-emption of that 
sale and obtained a decree and apparently 
executed it. Partition proceedings were 
thereupon taken in respect of the entire 
land of which the land sold was a part 
and it transpired in those proceedings that 
Jamun had only 11 marlas of land in the 
shamilat land sold by him to Mia Lai. 
In the sale-ieed executed by him he had 
covenanted with the vendee that if the 
area belonging to him in the land sold be 
found to be less than 5 kanals 3 marlas 
then he would make good the deficiency 
in such area to the vendee out of the 
other land belonging to him. 

The plaintiff, the successful pre-emptor, 
instituted the present suit for the re¬ 
covery of the deficiency out of the re¬ 
maining land of Jamun. This suit has 
beea dismissed by the trial Court and 
also ou appeal by the District Judge on 
the ground that the covenant to make 
good the deficiency was a personal one 
between the vendor and the vendee and 
that the pre-emptor who was neither a 
legal representative of the vendor nor 
the assignee of the vendee, was not enti¬ 
tled to take advantage of that covenant. 
In arriving at the conclusion the Courts 
below have relied upon 141 P. R. 1907. In 
that case the covenant which the pre- 
emptor sought to enforce against the 
vendor was that the latter would pay 
damages to the vendee if any part of the 
land sold was lost to him owing to any 
defect of title of the vendor and the suit 
was dismissed on the ground that a per¬ 
sonal covenant of the above nature does 
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not enure for the benefit of the pre- 
emptor. The learned counsel for the ap¬ 
pellant contends that the view taken in 
141 P. R. 1907 is incorrect and in sup* 
port of this contention relies upon a 
number of authorities the principal of 
which is Gobind Dayal v. Inayatullah 
(L), and in which it has been held that 
the right of pre-emption is not a 
right of re-purchase either from the 
vendor or from the vendee involving any 
new contract to sell, but it is simply, 
a right of substitution entitling the 
pre-emptor by reason of a legal in¬ 
cident to which the sale itself was sub¬ 
ject, to stand in the shoes, of the vendee 
in respect of the rights and obligations 
arising from the sale under which he has 
derived his title. These remarks hav© 
been cited with approval in several other 
cases decided afterwards where it has 
further been remarked that pre-emption 
is a right of substitution as if the name 
of the vendee had been rubbed out and 
that of the pre-emptor substituted in the 
sale-deed With this statement of the 1 
law as to the nature of the right of pre-i 
emption we have no quarrel. 

The question that really arises in this- 
case is to what property the right of 
pre-emption extends: whether the plain¬ 
tiff is entitled to exercise it only with re¬ 
gard to the property described in th© 
sale-deed or also with regard to the other 
property of the vendor that may not have- 
been so described and which the vende© 
may under certain circumstances hav© 
become entitled to claim from th© 
vendor. As it may happen in som© 
cases that such property may not be in¬ 
itially subject to any right of pre-emp¬ 
tion or the pre-emptor may not have a 
superior claim to that of the vendee with 
regard to it, I consider, that the remarks 
quoted by me from previous authorities 
are to be deemed to be limited in their 
operation to the property actually con¬ 
veyed by means of the sale-deed and that 
the covenant to indemnify the vendee 
either by cash compensation or by deli¬ 
very of other property of the vendor is 
not enforceable at the instance of the 

pre-emptor. ... 

In Bishan Singh v Mt. Bisuni (21 
some doubt was expressed about the cor¬ 
rectness of the view taken in 141 P. Li . 

(1) [1885] 7 AH. 775 = (18S5J A. W. N. 18i 
(P B ) 

(2) [1919] 103 P. R. 1919=53 I. C. 566. 
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1907. The matter was not, however, 
finally deoided and the remark appears to 
be in the nature of an obiter dictum. In 
my opinion a covenant running with the 
land is to be distinguished from a per- 
jsonal covenant, such as a covenant of in¬ 
demnity entered into by the vendor in 
favour of the vendee. While the pre- 
emptor may be entitled to enforce the 
icovenants running with laud he is not 
[entitled to the same right which regard to 
ooveaant of indemnity which is deemed to 
be a personal covenant. Another way to 
put the same proposition is this. A pre- 
emptor when instituting a suit to pre¬ 
-empt the land asserts that the vendor 
'had good title to the land sold by him 
but that he, the pre-emptor, had a prior 
•right to purchase it as oompared with 
the vendee. The very nature of the suit 
•for pre-emption, therefore, implies that 
■there is no doubt as to the title of the 
vendor in the land described in the sale- 
-deed f while in a suit for compensation, 
;as in this case, a contrary assertion has 
4o be made by the plaintiff. Such a 
situation is not permitted by law. More¬ 
over, suppose the deficiency in area had 
been discovered by the vendee before the 
aale to him was pre-empted and such de¬ 
ficiency had been made good to him by 
-the vendor by giving him some land 
•whioh was not initially subject to the 
|pre-emptor’s right of pre-emption, could 
the latter claim such land in his suit for 
pre-emption. The answer to this ques¬ 
tion, in my opinion, must be in the 
•negative. I hold, therefore, that for 
reasons already given the view taken by 
the Courts below is correct and this ap- 
peM must be dismissed with costs. 

^afar Ah, J.—I agree. 

S J - Appeal dismissed. 
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Tek Chand and Bhide, JJ. 
noop CW-Plaintiff-Appellant. 

'^SSJSS . aoi **"-****> 

l92 ‘- *"« 

(fl) Civil P, C, t 0 22 R 4 Aka* 

A euit i . be to abate. 

•danfc or respondent if h^w 8 * ”,. ngainst a defen ‘ 

when the suitorl' , waa a,lve at time 
-aiaoe died. The 0f K! ln8tituted a “ d has 

•hofore the In.tituK at «**"?? who had dfed 
- sunon of ‘he suit or appeal and 


who was erroneously impleaded as a party does 
not fall under S. 22. [P 360 C 1] 

(b) Civil P. C., 0. 22, R. 1 — One of several 
defendants dead before the date of suit—Suit 
should not be dismissed but his name should be 
struck off—Civil P. C., 0. 1, A'. 10. 

Where a suit is brought against a number 
of defendants, one of whom happens to be dead 
at the time of the suit, the Court ought not to 
dismiss the suit against the other defendants 
but should strike oB the name of the dormer 
under 0. 1, R. 10 and proceed against the 
other defendants: A. I. R. 1026 Lah. 153. Foil. 
31 Mad. 86, Dlst. [P 3G0 C 2] 

Sheo Naraiti and Nanak Chand— for 
Appellant. 

Ram Chand Manahanda for Jivan 
Chand and G. C. Narang for S. R. Laul 
—for Respondents. 

Tek Chand, J. In proceedings before 
revenue officers for partition of the 
shamilat deh of Mauzi Harnoli, Dis¬ 
trict Mianwali, the plaintiff 'claimed a 
share proportionate to his khewat hold¬ 
ing. The revenue officers disallowed the 
claim, holding that he was a malik Qabaz 
and not entitled to any share in the 
shamilat deh. On 24th October 1923, 
the plaintiff instituted the present suit 
in the civil Court for a declaration that 
he was not a malik qabza but was en¬ 
titled to a share in the shamilat deh. In 
this suit he impleaded 1288 persons as 
defendants. The case came up for hear¬ 
ing before the Senior Subordinate Judge 
Mainwali, on 4th December 1923, when 
it was pointed out that Zaman Khan, 

?ooo d - aafc 2 ?’ had died 0D 27tb July 
1922, i e., about 16 months before the 

institution of the suit. On this,'the 

Court followmg a deoisionof the Madras 

p raporlad m v “ raCh °“v 

y.Ttndal Ponnen (l) held that “the 

beiL “S f • ba A e/ ; aad that as it was 
K M U d,s “ 18 ? 0d for a defect, parties 
should bear their own costs." The next 

day. oo 5th December mf some of the 
defendants filed an application that the 

documents whioh the plaintiff had filed 

illow^ fc f Wlt k plaint should not be 

allowed to be taken away from the re- 
oord as the order of 4th December 1923, 
was appealab 10 and the documents should 

fcai n P f m ?K° U . rb t U the oxpiry of 

- 'sj'ssr. 

11 LlJ0SJ 81 Mad. 86=17 M. L.J. fisT ' 
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and that what ha had actually announced 
to the parties in open Court and what he 
really intended to do was to "dismiss 
the suit." He accordingly directed that 
the usual decree sheet should be prepared 
and the documents filed by the plaintiff 
with the plaiut be not returned till the 
expiry of li nitation for filing the appeal. 

Against the orders passed by the learn¬ 
ed Senior Subordinate Judge on 4th and 
6th December 1923 the plaintiff has pre¬ 
ferred a first appeal to this Court. Mr. 
Ram Chand Manchaoda for the respon¬ 
dents Ins raised a preliminary objection 
that the appeal is incompetent as the 
order of 4th ( December 1923, did not 
amount to a " decree ” and that of the 
6th December 1923, did not really 
decide any matter in controversy bet¬ 
ween the parties, but was merely ex¬ 
planatory of the former order and was 
passed under a misapprehension of the 
law. In our opinion this preliminary 
objection .is devoid of all force. The 
order passed by the Court on 4th Decem¬ 
ber 1923, as explained by it in its order 
of 6th December 1923, clearly deter¬ 
mined the rights of the parties to the 
suit and amounts to a " decree.’’ The 
suit was dismissed and a decree formally 
passed. An appeal, therefore lay to this 
Court. 

On the merits, the order of the lower 
Court holding that the suit " abated ” 
against Zaman Khan and should be dis¬ 
missed against the surviving defendants 
is obviously wrong. It is admitted by 
the plaintiff-appellant that Zaman Khan 
had died long before the suit was insti¬ 
tuted, and that he was impleaded as a 
defendant by mistake. But the learned 
Subordinate Judge is wrong in supposing 
that the suit would " abate ” as against 
him. A suit or appeal "abates" under 
0. 22, R. 4 against a defendant or res¬ 
pondent if he was alive at the time when 
the suit or appeal was instituted and 
has 3ince died. Mr. Ram Chand Man- 
ehanda for the respondents concedes that 
'the case of a person who had died before 
the institution of the suit or the appeal 
and who was erroneously impleaded as 
a party doe-; not fall within the purview 
of 0. 22, Civil P. C. and that in such 
circumstances no question of “ abate¬ 
ment ” arises. In 3uch a case the suit 
cannot proceed against the dead person 
and the proper order for the Court to 
!>a33 is to strike off his name from the 


record and then to see whether the suit 
can or cannot prooeed against the other 
defendants beause of nonjoinder of the' 
deceased. If the deceased was a mere- 
pro-forma party the suit might proceed 
against the other defendants in the- 
ordinary way. If, however, the deceased 
was a necessary party, the Court should- 
see whether amendment of the plaint can. 
be allowed to bring his heirs on the re¬ 
cord, and if this cannot be allowed, it- 
should determine whether the suit can- 
proceed against the other defendants. It 
cannot dismiss the suit forthwith with¬ 
out examining this aspect of the case. 
As pointed out by Campbell, J , in Pala - 
mal v. Fauja Singh (2) where a suit is 
brought against two defendants, one of 
whom happens to be dead at the time ' 
of the suit, the Court ought not to dis- : 
miss the suit against the other defendant 
but should strike off the name of the 
former under 0.1, R, 10, and proceed 
against the other defendant. The learn-f 
ed Subordinate Judge has relied oni 
Veerappa Chatti v. Tundal Ponnen (l), 
but in that case the suit had been 
brought against one defendant only who- 
had admittedly died before the institu¬ 
tion of the suit. The sole defendant on 
the record being a dead person, there* 
was really no suit properly constituted- 
and it was held that there was nothing 
in the Civil Procedure Code to authorize- 
a Court to allow the plaint in such a. 
case to be amended by substituting the* 
names of the representatives of the de¬ 
ceased, even though the suit had been 
instituted bona fide -and in ignorance of 
the death of the defendant. The position',, 
however, is quite different where the de¬ 
ceased person is Dot the sole defendant 
but is one out of a large number of 
defendants. 

We are, therefore, of opinion that the- 
order passed by the lower Court cannot 
be sustained. We accordingly accept 
the appeal, set aside the judgment and 
decree of the lower Court and remand 
the case under 0. 41, R. 23, Civil P. C. 
for disposal in accordance with law.. 
Court-foe on appeal shall be refunded and 
other costs shall be costs in the cause. 

S j Appeal accepted• 


(2) A. I. R. 1926 Lah. 163. 
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_ Full Bench 

Shadi Lal, C. J., Broadway and 
Tek Chand, JJ. 

Hem Raj and others —Objectors—Ap¬ 
pellants. 

v. 

Krishan Lal and 'others—Creditors— 
Respondents. -j 

Miso First Appeal No. 2955 of 1925, 
Deoided on 4th May 1928, from order of 
Dist, Judge, Jhelnm, D/- 21st July 1925. 

$ # (a) Prov. Ins. Act (1920), S. 53 —Period 
of two years should be counted from order of 
adjudication. 1 

A transfer of property of tho description 
given m 8. 53 oannot be annulled if nude by 
the insolvent more than two years before the 
date of the order of adjudication though with- 
ln two years of the date of the presentation of 
the petition for insolvenoy: A. I. R 1905 
Bom, 480; A. I. R. 1924 Lah. 374; A T R 1^7 
M’APPf 00 **-; 46 Cal- 9al; A. I. R. 1927 
Mad. 163 and 42 All. 433, not Approved. 

* m „ (P 364 C 1] 

-Scope Pr ° U ' In *‘ ACl (1920)> Sa - 53 and 28 M 

Seotion 53 is not controlled by S, 28 ( 7 ). 

’ [P 365 C 1 ] 

* (c) Interpretation of Statutes-Enactmenl 

,? revtous Indian law or English law 
on the subject should not be referred. 

Tek Chand, J .—Where there is a Dositiv* 

the previous state ,of tho law or of the En*H a h 

«£££' sin ° h ^ *« 
ow-roX“S. and mth 


Referring Order 


E,X d r T9 a 2 f 1U T 8 ™ “"'T* » ‘2th 

pCZC “& b / 5 f 8 p ■**- 

Iasotvanoy A ot tj. 63 ' ■ *»wnoi»l 

JSi* h^ug^a U ^ d 0t 8j ^ 0 “htt fee 

isitie? Maid D0 ‘ 


set aside under S. 53, but the contention 
was overruled on the authority of Rakhal 
Chandra v. Sudhindra Hath Bose (1J, and 
it was held that 8. 53 was controlled by 
S. 28 (7), and that the order of adjudica¬ 
tion was to be deemed to have been pass¬ 
ed for purposes of that seotion on the 
date on which the petition of insolvency 
was presented. 

The question of law which requires 
decision in this appeal is whether S. 53, 
Provincial Insolvency Act, authorizes 
the annulment of transfers of immovable 
property made by an insolvent more than 
two years before the actual date of adjudi¬ 
cation, but within two years of the pre¬ 
sentation of the petition of insolvenoy. 
The decision on this question in its turn 
depends on the question whether S. 53 is 
controlled by sub-S. 7, S. 28, and whe¬ 
ther a person who is adjudged insolvent 
is to be deemed to be so adjudged for pur¬ 
poses of S. 53 on the date of the presen¬ 
tation of the petition. The authorities 
on the point appear to be divided. While 
the Calcutta and Mad. as Hi a h Courts 
and the Judioial Commissioner, Nagpur, 
have held that S. 63 is controlled by sub- 

7k 7 T J . , fch ~ Bomba y High Court and 
the Judicial Commissioners of Sind and’ 
Undh have taken the contrary view. The 
latter view was also adopted by a Divi- 

involv^ C t b ?f thi9 C0Urt 60 Whi0h a 0480 

in * h al 8 ! ery question waa ref0 "^, 

m GAufarn Mahomed v. Panna Ram (2), 

The case dealt with in that appeal was 

o?1907 d hut the rOViDOial Inso,V0Dc y Act 

°1 i a ill h b th ® re 18 no material differ- 

th P relevanfc sections of the 

the Prnvti . In , 9o r lve ° c y Aot of 1907, and 
far £ Insolvenoy Aot of 1920, so 

ttr l,on ot iiw n ° w 1)6,018 

The earlier authorities were reviewed 
and fully disoussed in that case Sin™ 

{S t }• g-Lab. 374. 

4 a: i S; $ J 52 =5 ° Mad - . 

( « L 0 . ai. • 281=3 
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The Bombay High Court and Judicial 
Commissioner of Sind, on the other hand, 
have adopted the contrary view in two 
recent decisions Nagindas Dahyabliai v. 
Gordhan Das (6) and Official Receiver v. 
Tirath Das Mewa Ram (7). 

After carefully considering the argu* 
ment advanced before us and the authori¬ 
ties cited I am inclined to agree with the 
view taken by the Bombay High Court, 
by the Judicial Commissioners of Sind 
and Oudh and by this Court in Ghulam 
Mahomed v. Panna Ram (2) referred to 
above. There can be no doubt that the 
plahi wording of S. 53, as it stands, 
supports this view. According to that 
wording, the transferor must be “ ad¬ 
judged insolvent " within two years of 
the date of the transfer. It seems to my 
mind clear that a person oannot be said 
to be “ adjudged insolvent ” till the date 
on which the order of adjudication is 
passed. It is true that sub-S. 7, S. 28, 
lays down that an order of adjudication 
shall 

relate back to and take effect from the date of 
the presentation of the petition on which it 
was made, 

but that sab-section seems to deal with 
the “ effect of adjudication ” as given in 
the section. If the intention of the 
legislature were that sub-S. 7 should 
govern the whole Act its provisions might 
have been expected to be embodied in a 
separate section rather than in a sub¬ 
section of S. 28. It is important to note 
in this connexion that while S. 28 deals 
with certain effects of an order of adjudi¬ 
cation, the effect of such an order on 
antecedent transactions, have been sepa¬ 
rately dealt with in Ss 51 to 55. These 
latter sections prescribe different points 
of time for determining the ‘ antecedent ’ 
character of the transactions referred to 
therein. S. 5L, for example, refers to the 
“ admission of the petition," S. 53 to 
the time when the transferor is ad¬ 
judged insolvent," S. 54 to the time 
when a “ petition is presentedand 
lastly S. 55 to “ the date of the order of 
adjudication." It may, therefore, be 
safely presumed that the legislature care¬ 
fully chose the language according to the 
precise objeot in view ia framing these 
sections. The wording of Ss. 53 and 54, 
which are analogous, deserve special at¬ 
tention. If th e intention of the legis - 

(6) A.I.R. 1925 Bom. 480=49 Bom. 730 (731) 

(7) a’. I. R. 1927 Sind 66.; 


lature had been that the provisions of 

sub-S. 7, S. 28, should govern the whole 

Act and the words “ is adjudged insol¬ 
vent ” had been advisably used in S. 53 
with reference to those provisions, it is 
difficult to understand why the legislature 
should have lost sight of those provisions 
in the very next section and adopted a 
different wording to convey the same in¬ 
tention. According to the ordinary rule 
of construction of statutes the legislature 
is presumed to use the same language and 
express the same intention, and variation 
of language suggests change of intention: 
(c.f. Maxwell on Interpretation of Sta¬ 
tutes, 6th Edn. p. 560). 

I am unable to find any clear indication 
in the language of the relevant seotions 
or in the scheme of the Act that the pro¬ 
visions of sub-S. 7, S. 28, were intended 
to govern those of S. 53 To take these 
provisions to govern the effects of adjudi¬ 
cation throughout the Act might lead to 
serious anamolies. It could soarcely have 
been intended, e. g , that the disqualifi¬ 
cations from adjudication as given in 
S. 73 should take effect from th9 date of 
presentation of the petition so as to in¬ 
validate the aots of members of local 
bodies or of Magistrates, etc., between 
that date and the actual date of adjudi¬ 
cation, in the event of such persons be¬ 
coming insolvent. The rulings which 
adopt the contrary view appear to pro¬ 
ceed mainly on analogies drawn from the 
English Bankruptcy Act or speculations 
as to the intention of the legislature or 
the inconvenience likely to result if a 
different view were adopted. The analogy 
of the English Act is, however, mislead¬ 
ing as the language employed in the 
English Act is different to that used in 
the Indian Aot as pointed out in Ghulam 
Mahomed v. Panna Ram (2) and Nogin - 
das Dahyabhai v. Gordhan Das (6). 

Although the law of Insolvency in 
India is based to a large extent on that in 

England, there can be no doubt that the 
legislature has made a departure therefrom 
in several particulars. It has been recently 
laid down by their Lordships of the Privy 
Council that when there is a positive 
enactment of the Indian legislature, the 
proper course is to examine the language 
of that statute and to ascertain its proper 
melning uninfluenced by any consider¬ 
ations derived from the English Law on 
which it may have been founded: {A.IM- 
1928. P. G. 2). It is equally well' 
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settled that when the wording of a 
statute is plain it should be given effect 
to irrespective of aAy considerations as 
to possible inconvenience or as to the 
intention of the legislature as gathered 
from debates in the Legislative Council. 
It may, however, be remarked that 
the argument as regards inconvenience 
is possibly somewhat exaggerated ; for 
the cases in which adjudication is 
delayed so as to bar the operation of 
S. 53. will be comparatively few and 
even in those few cases the reoeiver will 
not be left absolutely without a remedy 
as it will be still open to him to insti¬ 
tute a regular suit to set aside a fraudu¬ 
lent transfer: see Oflicial Receiver of 
South Kanara v. Bastiao Sotoza (8). 
Lastly it must be remembered that S. 53 
affects the rights of third parties and it 
seems scaroejy equitable to import the 
dootrine of ‘relation back” into that 
section, unless this is dearly warranted 
by the language of the section. 

However, as the question of law in¬ 
volved is important and there is a sharp 
conflict of authorities, and as the ruling, 
of this Court has not been published in 
the authorized report and was recently 
expressly dissented from by the Madras 
High Court, the following question might 
if my learned brother agrees, be referred 
to a Full Bonoh., 

Can a transfer of property of the description 
given in 3. 68, Provincial Insolvency Aot 1920, 
made by an insolvent more than 2 years before 
the date of the order of adjudication but with¬ 
in 2 years of the date of the presentation of 
the petition for insolvency be annulled by the 
Court under that seotion. 

. T*ek Chand, J. The question of law 
involved in this oase is of great impor¬ 
tance ^nd there is a sharp confliot of 
judioial opinion on it. It is necessary to 
have an authoratative pronouncement on 
the subjeot, so that the law may be 
settled, at any rate, so far as this province 
is oonoerned. I aooordingly agree that 
the question of law formulated by my 
learned brother be referred to a Full 

T* 10 Pape** will belaid before 
the Hon ble Chief Justice fpr constitu¬ 
ting theBenoh. 

Opinion 

Shadi Lai, C. J. The following ques¬ 
tion has been referred to a Full Benoh 
for decision: 


Can a transfer of property of the desoript 
giTep.in.q. > 6a,Pt°Ti aqiai Ipsolvenoy Ao t. l! 
W A. I. k. J826 Mad. 826., . , - 

s < • i • 1 1 i i * I 


made by an insolvent more than two years 
before the date of the order of adjudication but 
within two years of the date of the presenta¬ 
tion of the petition for insolvency be annulled 
by the Court under that section 

In other words, suppose, a person 
makes a transfer of bis property and is 
subsequently adjudged an insolvent. iThe 
insolvency Coart has to decide whether 
the transfer is voidable as against the 
receiver and should, therefore, be an¬ 
nulled. The decision depends upon the 
answer to the question whether the 
period of two years prescribed by S. 53, 
Provincial Insolvency Act, 5 of 1920, is 
to be counted -back from the date of the 
order of adjudication or from the date 
of the presentation of the petition for 
insolvency. S. 53, so far as it is rele¬ 
vant to the present discussion, is in these 
terms: 

Any transfer of property .... shall, if the 
transferor is adjudged insolvent within two 
years after the date of the transfer, be voidable 
as against the receiver and may be annulled by 
the Court. 

The language of the section, if inter¬ 
preted literally, without any reference to 
any other provision of the statute, fur¬ 
nishes only one answer, namely, the ter¬ 
minus for counting the period of two 
years is the date of the order of adjudi¬ 
cation; and, if the transfer was not made 
within two years prior to the date of 
that order, it would be immune from 
attaok under that seotion. There is, 
however, another provision of the law 
whioh has an important bearing upon 
the matter under disoussion. S. 28 deals 
with the effeot of an order of adjudica¬ 
tion, and sub-S. (7) of that seotion pro- 
vides that an order of adjudication shall 
relate baok to, and‘take effeot from, the 
date of the presentation of the petition 
on whioh it is made. If S. 53 is con¬ 
trolled by the aforesaid sub-seotion, then 
the date from whioh the period of two 
years is to be oounted is the date of 
the presentation of the petition for in- ■ 
solvenoy. 

TV e have, therefore; to ohoose between 
the date 'of the presentation of the peti¬ 
tion for bankruptcy and the date of the 
order of adjudication, and there oan be 
no doubt that it is, by no means, easy to 
make a ohoice. Cogent arguments oan 
be advanced m favour of either view, 
indeed, the oases oited at the Bar reveal 
a sharp oonfliot of judioial opinion on 
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the subject. The High Courts at Cal* 
cutta, Madras and Allahabad have de* 
cided that S. 53 must be read in the 
light of S. 28, sub*S. (7); and that tho 
determining date is the date of the pre¬ 
sentation of the application for insol¬ 
vency, vide, Rakhal Chandra Purkait v. 
Sudhindra Nath Bose (l); Rangiah etc. 
v. Y.V. Appaji Rao (3): and Sheonath 
Singh v. Mushi Ram (9). On the other 
hand, tho Bombay High Court has fa¬ 
voured the opposite view: Nagindas Dali - 
yabhai v Gordhan Das Dahyabhai (6); 
and that view has been affirmed by a 
Division Bench of this Court in an un¬ 
reported judgment in Ghulam Mohamad 
v. Panna Ram (2). 

I have bestowed upon the matter my 
careful consideration and reached the 
conclusion, though not withoat consi¬ 
derable hesitation, that the date of the 
order of adjudication, and not the date of 
the presentation of the application for 
insolvency should determine the fate of 
the transfer made by an insolvent. I do 
not propose to dwell upon an examina¬ 
tion of the arguments which have been, 
or may be, urged on both 9ides; but I 
must say that, while the application 
for insolvency is, in many cases, influ¬ 
enced hy the transfer of his property 
made by the prospective insolvent, there 
is no such connexion between the date 
of the order of adjudication and the 
transfer. It is a matter of common 
knowledge that a person, who is unable, 
or does not desire, to pay his debts, often 
transfers his property to his relatives or 
friends, and subsequently he himself or 
his creditors move the Court to adjudge 
him insolvent. He has no desire to 
expedite the proceedings. Indeed, he 
frequently retards their progress, with 
the result that an order of adjudication 
is not made until after the expiry of a 
long period. In some ca969 the order of 
adjudication might be delayed for a long 
time on acoount of the congested state of 
the judicial business podding before the 
Court, or by reason of the failure of the 
presiding officer to cope with the work 
or to understand the law on the subjeot. 
In the meanwhile, two years prescribed 
by S. 53 might expire, and if that period 
is to be counted back from the date of 
the order of adjudication, fraudulent 

(9) [192 Jj-42 All. 43i=65 I. C. 941=18 A.L.J. 
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transfers might be excluded from the 
operation of S. 53 by a mere lapse of 
time. InJeei, it sVould be within the 
power of a debtor to prevent the Court 
from exeroising its jurisdiction under 
that section in respect of the annulment 
of a voluntary or fraudulent transfer 
made only a few days before the presenta¬ 
tion of tne application for insolvency, if 
he oould succeed in delaying the order of 
adjudication for a sufficiently long time. 

It i9 obviously absurd that the jurisdic¬ 
tion of the Court to annul a transfer 
should depend upon a mere acoident, 
namely, whether tho order of adjudica¬ 
tion would be made promptly or would 
be delayel owing to causes whioh might 
be beyond the control of the Court. But 
when weoomparetho language of S. 53 
with that of 8. 54, wo cannot say that 
the doctrine of relation baok, whioh 
is embodied in sub-8. (7), 8. 28, was 
intended to be a universal rule governing 
and ontrolling all the other provisions 
of the statute. It is significant that 
S. 54 lays down in express terms that the 
period of three months prescribed by it 
for deciding whether a oertain transac¬ 
tion amounts to a fraudulent preference 
is to be calculated from the date of the 
presentation of the insolvency petition. 
Now, if the order of adjudication should, 
for all purposes, be deemed to have been 
made on the date on which the petition 
is presented, there is no reason why the 
Legislature should not have adopted the 
same phraseology in 8. 54 as in 8 53. 
If the framers of the statute intended 
that the terminus in both the oases 
should be tho same, namely, the date of 
the presentation of the petition for in¬ 
solvency, I do not understand why they 
sho ild have referred in one oase to the 
order of adjudication, and, in the other 
case, to the presentation of the petition 
for insolvency, for the purpose of count¬ 
ing the period. It is to be observed that 
8. 51, whioh deals with the efleot of 
insolvency on the rights of a decree-holder 
executing his deoree against the property 
of an insolent-debtor, prescribes the date 
of the admission of the petition as the 
determining date. It is dear that the 
three sections lay down three different 
dates for deciding how antecedent transac¬ 
tions are affooted by insolvency, and the 
difference in the phraseology oannot be 
attributed to a mere*oversight on the part 
of the draftsman. 
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In view of the language employed by 
•the Legislature in S 53 for prescribing 
•the determining date and contrasting it 
with the corresponding phraseology of 
S. 54, I am not prepared to disent from 
■the judgment of this Court in Ghulam 
Muhammad’s case which lays down that 
the terminus for the purposes of the 
former section is the date on which the 
•order of adjudication is made. It is 
true that the delay in making the order 
of adjudication might take some objec¬ 
tionable transactions out of the ambit of 
S. 53, but they would not acquire com¬ 
plete immunity from attack. It would 
be open to the receiver or the creditors 
to impeach their validity by bringing an 
action, though that remedy is neither 
■cheSp nor expeditious. 

While I hold that S. 53 is not con¬ 
trolled by S. 28, sub-S. (7), and that the 
I period of two years should be counted 
baokwards from the date of the order of 
adjudication, I cannot help remarking 
that,' in view of the great divergence of 
judioial opinion on a matter of such 
importance, it is the duty of the Legisla¬ 
ture to step in and remove the uncertainty 
■byamending the statute. 


Broadway, J. The question referrec 
•to the Pull Benoh is as follows : 

Oan a transfer of property of the description 
igiven in 8. 63, Provincial Insolvency Aot, 1920 
•made by an insolvent more than two years 

of tte order of adjudication but 

•within two years of the presentation of the 
•petition for insolvency be annulled by the 

Theifc is a oonfliot of opinion on the 
■point involved, the Calcutta, Madras and 
Allahabad High Courts with the Judicial 
•Lommissioner of Nagpur giving an answer 

lu o- a ?^ mafc,ve ' while °ur own Court, 
the High Court of Bombay and the Judi¬ 
cial Commissioners of Oudh and Sind 
have answered it in the negative. The 

thnr W Q r « 4 « e q ° 08tioQ d0 P 0n <3son whe¬ 
ther S. 53, Provinoial Insolvency Aot, is 

governed and controlled by S. 28 (7) and 

he oleavage of opinion between the 

to their differQnfc interpreta¬ 
tions of these seotions. , 

The corresponding seotions of Act, 1907, 

-fnd r 16 (6) * are ia the 8ame terms 

old aST* 0 - de . 018ionB relating to the 

is “ point - The of these 

Bhayoa nt y. Uunim Khan (I0J, in 

Uo) [WloTe «. L. R. 146=81. C. 1116. ' 




which it was held that having regard to 
the provisions of S. 16 (6) and S. b6 of 
the Aot of 1907 the Court had power to 
annul a transfer of property made by the 
insolvent within two years from the date 
of presentation of the petition. In arriv¬ 
ing at this conclusion the learned Judicial 
Commissioner referred to “the discussion 
in the Legislative Counoil” which was 
not permissible and therefore his opinion 
loses some weight. 

The next case is that of Jokhan Singh 
v. Deputy Commissioner, Fyzabad (11), 
when Piggott,- J.C., Oudh, held unequivo¬ 
cally that the terminus a quo was the 
date of adjudication and not the date of 
presentation of the petition. 


This view was, however, not acoepted 
by the Madras High Court in T. V. San- 
karanarayana Aiyer v. Alagiri Atyar (5), 
where it was held that S. 36 was con¬ 
trolled by S. 16 (6) and that the terminus 
a quo was the date of presentation of the 
petition. 


To this view the Madras High Court 
has consistently adhered in Bangiah v. 
Y. V. Appaji Bao (3), and Venkatanara- 
sayya v. Official Beceiver Godavary (4), 
reference being made to Bakhal Chandra 
Purkait v. Sudhindra Nath Bose (l), 
whioh was followed, and Nagindas Dahya- 
bhai v. Gordhan Das Dahyabhai (6), as 
well as to Ghulam Muhammad v. Panna 
Bam (2), which were dissented from. 

In the Bombay and Lahore cases the 
question was discussed, and, as has 
already been said, the conclusion arrived 
at was that the two years must be taken 
to date back from the aotual date of 
adjudication, S. 53 not being controlled 
in this connexion by S. 28 (7). 


also was the view taken by the 
ig!?T Commissioner of Sind in the 
Ofcial Becetver v Tirath x Das Metca 

926) “ tt6r an ekborala 


In Sheonath Singh v. Munshi Bam (9) 
the point under disouasiob was not di- 
reotly in issue but Piggott and Walsh, J J 

t0 . h . avo approved of Sankara- 
narayana Atyar v. Alagiri Aiyar ( 5 ) 

Pitfonfct 6 ”?. 00 ’ 1 ? owev0r * bein g made to 
Piggott, J s dear decision in Jokhan 

fl\) h vu D< i PUtV Commis **oner Fyzabad 

(U). The fo rce of their approval is also 

~SiHl9U] 23 I.:0, 924. --- 
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somewhat reduced by remarks to be 
found in Hart Chant Rai v. 2Ioti Ram 
(12) though hero again this point was not 
directly in issue. 

This being the state of the case law on 
the point it is necessary to eximine the 
Act itself which, it will be seen is divided 
into various parts. 

Part 2 deals with “ proceedings from 
Act of Insolvency to discharge” and is 
again divided into sub-heads, S 28 ap¬ 
pearing under the sub-head “ order of 
adjudication” and after dealing with the 
vesting of the insolvent’s property con¬ 
cludes with sub-S. 7 which runs : 

f7) An order of adjudication shall relate back 
tc, and take effect from, the date of the pre¬ 
sentation of the petition on whioh it is made. 

Section 53 is to be found in Part 3 
“ Administration of Property” under the 
sub head " effect of insolvency on an¬ 
tecedent transactions” and runs : 

Section 58—any transfer of property * ' 

shall if the transferor is adjudged insolvent 
within two years after the date of the transfer, 
be voidable as against the receiver and may be 
annulled by the Court. 

It has been contended that this section 
is based on S. 42, English Bankruptcy 
Aot, and should.be construed accordingly. 
The English Act is, however, phrased 
somewhat differently and S. 42 runs 

Any settlement of property * * shall, if 

the sottlor becomes bankrupt withih two years 
after the date of the settlement, be void against 
the trustee in bankruptcy * *. 

The language here is plain and clearly 
lays down that the terminus a quo is 
the becoming bankrupt. We have been 
asked to hold, however, that the inten¬ 
tion of the Indian Legislature was to 
adopt the English rule and that the ex¬ 
pression "becoming bankrupt" is adjudged 
insolvent should be treated as synony¬ 
mous. 

It seems to me that to do this would 
be to transgress against the ordinary 
canons of interpretation. Whatever the 
intention of the Indian Legislature may 
have been (and I am afraid that inten¬ 
tion is not too apparent to me) we have 
to oonstrue and interpret the actual 
words enacted and give them their ordi¬ 
nary meaning unless and until some 
other meaning can fairly and reasonably 
be deduced. As I have said this section 
appears under the sub-head dealing with 


the “ effect of insolvency on antecedent 
transactions” which contains six sections 
viz., Ss. 51, 52, 53, 54 54A and 55, and a. 
reference to these will show that the 
legislature has thought it expedient to 
fix the terminus a quo differently as oc¬ 
casion demanded. And some of these 
differentiations appear to be irreconcil¬ 
able with the claim that S. 28 (7) was 
intended to control the rest of the Act. 
In Ss. 51 and 52 the terminus a quo is- 
fixed as the date of the admission of the 
petition and, being a departure from the 
rule contended for, this is comprehensible,. 

In S. 54 a three months period of limi¬ 
tation is provided for the avoidance of 
the transfers referred to therein, the 
time to date back from the date of the 
petition on which the transferor is ad¬ 
judged insolvent. 

If it was argued, S. 28 (7) controlled' 
the other sections of the Act and by the 
doctrine of “ relation back” the effect of 
the adjudication was to make everything 
date back to the date of the petition 
what was the necessity to enact speci¬ 
fically that the three months limitation 
provided for here was to have for its 
terminus a quo the date of the petition . 
It seems to me that there is force in this 
contention. 

Section 54-A is irrelevant to the mat¬ 
ter under consideration, but in S. 55 
again the legislature has enacted a pro-- 
viso whioh lays down that for the avoi¬ 
dance of the transactions mentioned in 
this section a limitation is fixed, th& 
starting point being the date of the ad¬ 
judication. 

In view of these various starting points 
can it be definitely stated that by using, 
the words “ adjudged insolvent” in S. 53. 
it was intended that the terminus a quo- 
for that section should by the operation- 
of the doctrine of " relation baok”as. 
enacted in S. 28(7) be the date of the, 
petition. 

Under the English Law a man be¬ 
comes bankrupt when he commits an aot 
of .bankruptcy thus rendering himself 
liable to be adjudged or declared a bank¬ 
rupt, and under the English Act the, 
dootrine of fiotion of relation back 
operates so as to make the aot of bank¬ 
ruptcy (i. e., when a man becomes bank¬ 
rupt) the point from which the pres.- 
crib'ed period of limitation i3 to run. 


(12) A. I. R. 1026 All. 470=48 All. 414. 
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In India the “ relation back” as pro¬ 
vided for by S. 28(7) refers only to the 
•date of the presentation of the petition 
on which the order is made and not 
.(except in cases covered by S. 6 (f)J to the 
acts of insolvency themselves as enume¬ 
rated in the said section. 

Here then at the outset is a notable 
■departure from the scheme of the English 
Bankruptcy Law. 

If it was the intention of the Indian 
Legislature to make S. 28(7) control the 
rest of the Act the variations referred to 
in Ss. 51, 52, and the proviso to S. 55 
are reconcilable—being departures from 
the general scheme—but it does not 
appear possible to reconcile the language 
* of S. 54. 

This section provides that the start¬ 
ing point for limitation shall be the date 
of the presentation of the petition on 
which the person referred to is adjudged 
insolvent. This is merely a repetition 
of the provisions of S. 28(7) though 
worded a little differently, and there 
appears to be no reason why this 'section 
should have been so worded if S. 28(7) 
was to oontrol the rest of the Act. If 
by the operation of S. 28(7) the adjudica¬ 
tion order was to take effect as though it 
had been made on the date of the pre¬ 
sentation of the petition on which it was 
made then there seems to be no reason 
why that faot should have been repeated 
here. And again if it was necessary to do 
so here then why was it not so in 8. 53 ? 
Further 1 find it difficult to see how 
8.28 (7) oould apply to and oontrol 
S. 73 of the Act. 

I fully realise that this construction 
may, at times, enable an insolvent by 
prolonging the proceedings, to evade the 
consequences of S. 53, but I do not think 
it justifiable to put a different meaning 
on the words for that reason. In any 

event the _ creditor and the receiver are 
not left without a remedy. Though they 
cannot avoid the transaction by having 
^ annulled under this seotion they are 
•still free to take proceedings under the 
ordinary law. vide Official Receiver 
oouln Kanara v. Bastiao Sowza (8) and 
possibly 8. 4 would afford them assis- 

lll 09 ' ireful consideration of 

tbe authorities referred to and the 

arguments advanoed at the Bar it 


seems to me that the view taken 
by the High Court of Bombay is 
more in consonance with the cor¬ 
rect interpretation of the sections and 
I would, therefore, answer the question 
referred to us in the negative. 

Tek Chand, J. —I have read the 
judgments prepared by the learned Chief 
Justice and my brother Broadway and 
have very little to add. 

After carefully considering the provi¬ 
sions of the Act, the relevant decisions 
of the various High Courts and the argu¬ 
ments addressed to us at the Bar, I am 
of opinion that the point of time from 
which the period of two years prescribed 
in S. 53, Provincial Insolvency Act, is to 
be counted is the date on which the order 
of adjudication was passed and not the 
date on which the application to have 
the transferor declared insolvent was 
made. That seotion contains the sud- 
stantive rule of bankruptcy law declaring 
certain kinds of transfers to be voidable 
as against the receiver, and also fixed the 
period within which the transfer must 
have been made in order to come within 
the ambit of the rule. It is the latter 
point alone with whioh we are concerned 
here, and it seems to me that the langu¬ 
age used by the legislature to express its 
meanning is not open to any doubt. It 
is conceded that the words 

if the transferor is adjudged insolvent with¬ 
in two years after the date of the transfer 


VW» u 


- —j ——“ vuu uvyu yut*ra are 

to be oaloulated baokwards from the date 
on whioh the order of adjudication was 
passed. But it is contended that S. 58 
is to be read along with, and subject to. 
Cl. (7) of S. 28, in which it is provided 
that an order of adjudication shall relate 
baok to, and take effect from, the date of 
the presentation of the petition on whioh 
it was made. It is urged that the com¬ 
bined effect of the two seotions is to push 
back the terminus a quo to the date of 
the presentation of the application I 
cannot, howoyer, see how S. 28 can be at 
all brought m to modify the point of 
time specifically fixed by the legislator* 
m a. for oounting the period. The 

° r “ er K ® 60 , tio ? if. intended to invalidate 
the debtor a dealings with the property, 
during the period for whioh the petition 
to have him declared insolvent remain* 

pending, and provides that in the event 

of the proceedings materialising into a» 
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order of adjudication, the title of the 
receiver shall "relate back" to the date 
of the petition. It cannot, in the absence 
of express words to the contrary, be taken 
to control all other p ovisions of the 
Act, and certainly not S. 53, which in 
clear and explicit language states that it 
will be operative only if the transferor 
is adjudged insolvent within two years 
after the date of the transfer. I have no 
doubt that in order to attract the provi¬ 
sions of that section the critical date is 
not the date from which the order of 
adjudication might, for certain other pur¬ 
poses, be deemed to take effect; but the 
date on which the order itself came into 
existence. 

It should also be borne in mind that 
the part of S. 53, which we are constru¬ 
ing fixes the period of limitation for the 
avoidanoe (subject to certain conditions) 
of voluntary transfers, and it is a well- 
settled canon of interpretation of 
statutes, that a provision of thi3 kind 
must be construed according to the exact 
and specific language used in the enact¬ 
ment. Such a restrictive provision 
ought not to be given an extended con¬ 
struction, and it is not permissible to the 
Court to strain the wording with a view 
to bring in its purview transactions 
which are believed to be within the 
reason of the statute but which are not 
covered by the phraseology employed to 
express it. 

The rulings which take the contrary 
view have (if I may say so with all res¬ 
pect) been unduly influenced by extra¬ 
neous considerations and have paid 
greater regard to the principles of Eng¬ 
lish Bankruptcy law, on whioh the Indian 
Acts are undoubtedly based. But it must 
not be forgotten that the Indian Legis¬ 
lature has departed from the Eaglish 
statutes in several important particulars, 
and its Aots—particularly the Provincial 
Act—are not mere servile copies of the 
former. In view of the fact that S. 53 of 
Act 5 of 1920, and S. 36 of Act 3 of 1907 
which it replaced, are materially differ¬ 
ent from the corresponding provisions 
of the English statute (S. 42 of 4 & 5 
Geo. V. o. 59), I am not prepared to ac¬ 
cept as orreot the ratio deoidendi of the 
leiding Madras judgment in Sankara- 
na ray ana Aiyar v. Alagiri Aiyar (5), 
where Sadasiva Aiyar, J., observed 
that the 


192a 

Indian Legislature in its Act of 1907, enacted 
for the mofussil, did not intend to depart from 
the principles and the reasons for the provi- 
sion made in the English Bankruptcy Act " • 
except in matters of detail. 

As pointed out by Lord Sinha in deli¬ 
vering the judgment of their Lordships of 
the Privy Counoil in the recent case of 
Mt. Ramanandi Kuer v. Mt. Kalawati 
Kuer {A I. R. 1928 P. C. 2). 

where there is a positive enactment of the' 
Indian Legislature the proper course is toj 
examine the language of that statute and to as-l 
certain its proper meaning, uninfluenced by 
any consideration derived from the previous 
state of the law or of the English law upon 
which it may be founded. 

Nor am I pressed by the argumentum 
ab incovenienti which seems to have in¬ 
fluenced the learned Judges of the Cal¬ 
cutta High Court in Rakhal Chandra 
Purkait v. Sudliindra Nath Bose (1)». 
that if the section is construed according, 
to its plain wording, it is likely to defeat 
the general policy of the Act and to lend 
itself to abuse by dishonest and litigious- 
debtors. The danger is no doubt real, 
but the remedy lies with the legislature 
whioh must, as observed by the learned 
Chief Jhstice, interevene to remove it. 

A great deal has been said about the 
merits of the doctrine of "relation back.” 
There is no gainsaying the fact that it is- 
a salutary provision of the law, but it 
must be remembered that even in Eng¬ 
land, it is now administered in all its- 
original severity as embodied in 13 Eliz. 
7 and legislation has been repeatedly 
undertaken to limit its scope. Indeed 
an eminent English Judge, Lord Mans¬ 
field, has remarked that 

the doctrine of the relation of the act of 
bankruptcy is in all cases extremely hard, and 
in many, shooking, and it is not to be oarried 
further than we are compelled to oarry it 
(Coles v. Wright: 4 Taunt 198). 

For the foregoing reasons I am of 
opinion that the reference to the Full 
Bench must be answered in the negative. 

d.d. Answered in the negative. 
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Tek Chand and Bhide, JJ. 


Oajal and others — Plaintiffs—Appel¬ 
lants. 


v. 


Mt. Sahib TZhatun and others —Defend¬ 
ants—Respondents. 

First Appeal No. 1183 of 1923, De¬ 
cided on 4th. January 19^28, from decree 
of Senior Sub-Judge, Sargodha, D r - 1st 
March 1923. 


Custom ( Punjab)—Awan of S ha pur district — 
Tamlik alienation — Donee gets full owner - 
ship . 

The alienation described as a “ tamlik** con¬ 
notes that the property alienated has been 
settled in full ownership on the donee : 30 
All. 84 and A. I . R. 1921 Lah. 11, Rel. on. 

[P 369 C 2] 

L. Saunders and Anant Ram Ehosla 
—for Appellants. 

Flargopal for M. L. Puri and S. L. 
Puri— for Respondents. 


Tek Chand, J. — On the 22nd Janu¬ 
ary 1920, one Nur, an Awan of the 
Shahpur District, appeared before the 
village patwari and stated that he had 
made an oral settlement (tamlik-zabani) 
of his entire holding on his wife Mt. 
Sahib Khatun, defendant 1, and his pre¬ 
deceased son's son Ghulam Muhammad, 
io equal shares. The patwari entered 
the mutation which was put up before 
the Tahsildar for sanction on 22nd 
March 1920. On that date Nur appeared 
again and made a statement to the fol¬ 
lowing effect : 


My heirs after me are my wife Mt. Sahi 
Khatun and my grandson Ghulam Muhammai 

?Vu 0r ’« 30tt . le my Iand by Wa y ol tamlik o 

both of them m equal shares. 


No objection was raised by an; 
against the above settlement aud 
mutation was accordingly effected 
favour of the two donees in equal shi 
Shortly afterwards Ghulam Muham 

rt rr L ed . an appeal against the orde 
the Tahsildar sanctioning the muta 
urging that the donor had no powei 
make the settlement on Mt. Si 
Khatun This appeal was rejected 
the appellate Court expressed the o 
ion that the gift in favour of Mt. So 
Khatun was m li eu of raa i ntQaaQO0 

direoted that ih oolunm 9 of the mutal 

IS? f' hiba biae guzara 

added after Mt. Sahib Khatun St 
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time after this, Ghulam Muhammad, the 
grandson' of Nur, died childless. 

On the 20th March 1922 Mt. Sahib- 
Khatun describing herself as full owner 
of the half share which she had received 
by way of tamlik from Nur, executed a 
deed of gift in- favour of Mt. Nur Bhari, 
defendant 2, wbo is the sister of Nur. 
The plaintiffs who are the collaterals of 
Nur in the sixth degree have instituted, 
the present suit to contest this second* 
gift. It is contended on their behalf; 
that the tamlik by Nur in favour of 
Mt. Sahib Khatun dated 22nd January,. 
1920, did not confer an absolute estate- 
upon her and that consequently she was 
incompetent to transfer the property to- 
Mt. Nar Bhari. The lower Court has 
rejected this contention and has held 
that the tamlik conferred an absolute 
estate on Mt. Sahib Khatun. The snit 
has been accordingly dismissed and the 
plaintiffs appeal. 

After hearing the appellants' counsel 
we are of opinion that there is no force 
in this appeal. The alienation by Nur i s i 
described as a tamlik which connotes 
that the property alienated has been, 
settled in full ownership on the donee. 
Again the donor in his statement before' 
the Tahsildar described both Ghulam, 
Muhammad and Mt. Sahib Khatun as - 
his warisan, and made no distinction as^ 
to the rights that were being conferred • 
on them. In these oironmstanoes it 
must be held that Mt. Sahib Khatun had 1 
become full owner of the property in, 
suit and oould validly gift it to Mt. Nur 
Bhari : see Suraj Maui v. Rabi Nath 
(1) and Mohan Lai v. Niranjan Das (2). 

Mr. Saunders has laid stress on the 
opinion expressed by the Assistant Col- 
lector on appeal, that the gift to- 
Mt. Sahib Khatun was merely in lieu of 
maintenance. But his opinion is not 
relevant and cannot be taken into con¬ 
sideration in ascertaining the real nature- 
of the transao'ion. 

The appeal fails and is dismissed with,, 
costs. 

SJ * Appeal dismissed. 


w C 6 ?Tp. a K 11 ' 84=85 L A - 17=5 A - L.'X. 

(2) A. I. R. 1921 Lah, 11=2 Lah. 175. 
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* A. I R. 1928 Lahore 370 

Tkk Chand and Bhidb, JJ. 

Tej Ram and another —Plaintiffs—Ap- 
rpollanta. 

v. 

Maqbul Shah and others —Defendants 
—Respondents. 

First Appeal No. 1895 of L923, Deci* 
ded on 3rd January 1928, from decree of 
1st Cl. Sub-Judge, Amritsar, D/- 31st 
July 1923. 

(a) Stamp -let, Sch. 1, Art. 40 <c )— Sepa¬ 
rate deed of additional security is contemplated. 

Article 40 (c) deals with a case in which a 
separate instrument ottering additional or sub¬ 
stituted security is executed subsequent to the 
original mortgage transaction, which had been 
reduced to writing in previously completed in¬ 
strument. It does not apply where the stipula¬ 
tion as to the original mortgage and the col¬ 
lateral security are made simultaneously and 
.are embodied in one and the same deed. 

[P 371 C 1] 

# ( 6 ) Stamp Act, S. 5— Different covenants 
relating to same transaction—S. 5 does not 
■ apply. 

Section 5 does not apply to a document, 
•which embodies different covenants relating to 
•the same transaction. The test is not whether 
rthe instrument embodies distinct contracts, but 
whethor it comprises distinct matters. 

[P 371 01, 2] 

Where the transaction is one and one only, 
•the subject matter of the agreement being the 
repayment of the amount advanced, the mere 
fact that thore aro t.vo covenants in the deed, 
the first making certain properties ohargeable 
in the first instance, and the second providing 
that in the event of the sale proceeds of the 
aforesaid properties being found insufficient, 
the mortgagees would be entitled to proceed 
against certain other properties, does not in 
any way affect the question : 15 P. R. 1910 

i{P. B.); 102 P. R. 1895 and 43 Had. 365 (P. D.), 
.Rel. on. 371 G 

Fakir Chand and Chandra Gupta— for 

Appellants. 

Ghulam Rasul and Ghulam Mohi-ud - 
,Din— for Respondents. 

Tek Chand, J.— On 3rd March 1921, 
Khawaja Ghulam Hassan (predecessor- 
-in-interest of defendants 1 to 7) Kbada 
Bakhsh (defendant 8) and Mt. Khadija 
Begum (defendant 9) executed a mort¬ 
gage-deed (Exhibit P. 1) in favour of the 
•plaintiffs whereby they mortgaged house 
No. 1587, and a vacant site for Rs. 6,000. 
The deed contained a clause that if the 
house and the vacant site aforesaid were 
found insufficient to pay off the mortgage 
•charge, the mortgagees would be entitled 
•to recover the deficiency from the one- 
half share of shops Nos. 369, 370 and 371 1 
^belonging to Ghulam Hasan and house 


No. 1846/1847 belonging to Mt. Khadija 
Begam. This deed was written on a 
non-judicial stamp for Rs. 60 and was 
duly registered. 

Nothing having been paid by the defen¬ 
dants to discharge their liability, the 
plaintiffs sued in 1923 for recovery of 
Rs. 7,437-8-0 due to them on foot of the 
mortgage and prayed that house No. 1587 
and the vacant site be sold in the first 
instance and the deficiency (if any/ be 
made good by sale of one-half share 
of shops Nos. 369 to 371 and house 
Nos. 1846/1847 

The defendants raised a number of 
pleas, of which the only one material for 
the purposes of this appeal is that the 
mortgage-deed was not properly stamped 
inasmuch as 

an additional stamp of Rs. 5 was payable on 
the stipulation in the deed by which shops 
Nos. 369 to 371 and house No. 1846/1847 were 
offered as collateral security. 

The learned Subordinate Judge upheld 
this contention and held that 

an agreement to charge these last mentioned 
properties should have been exoouted on a pro¬ 
perly stamped paper under Art. 40 (o>, Sch. 1, 
Stamp Act aud required registration under 
S. 17, Registration Act 

and as this was not done it was unen¬ 
forceable. He accordingly rejected the 
plaintiffs’ claim to proceed against the 
shops Nos. 369 to 371 and house No. 1846/ 
1847 as collateral seouricy and passed 
a preliminary decree for the full sum 
olaimed recoverable (a) by sale of house 
No. 1587 and the vacant site only and (b) 
if the sale-proceeds were insufficient to 
pay off the decree, from the other pro¬ 
perty of defendants 8 to 9. 

The plaintiffs appeal and pray that the 
preliminary decree be modified so as to 
provide that if the amount recovered by 
sale of house No. 1587 and tbe site be 
found insufficient to discharge the decretal 
amount the properties excluded by the 
lower Court may also be sold and the 
deficiency made good therefrom. 

At the hearing Mr. Ghulam Rasul for 
the respondents raised a preliminary 
objection that the memorandum of appeal 
was not properly stamped inasmuch as 
a Court-fee of Rs. 10 only had been paid. 
He contended that as the prayer in ap¬ 
peal is to make the properties excluded 
by the lower Court also liable for the 
mortgage money, an ad valoram Court- 
fee was oayable. This question was, how¬ 
ever, raised by the Deputy Registrar at 
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the time when the appeal was presented 
and was referred for decision to the tax¬ 
ing officer, who held on 19tb September 
1923 that the Court-fee paid was suffi¬ 
cient. This decision of the taxing officer 
is 6nal under S. 5, Court fees Act, and 
whether it is right or wrong it is not 
open to this Bench to go behind it. The 
preliminary objection fails and is over¬ 
ruled. 

On the merits the case is a very simple 
one. As already pointed out, the learned 
Subordinate Judge has refused to enforce 
the stipulation offering the shops and the 
house as additional security on the ground 
that the document was not properly 
stamped and that it required registration. 
We confess we are unable to appreciate 
the learned Judge's objection on the score 
of want of registration. The deed (Ex. 
P. 1) is a registered instrument and 
Mr. Ghulam Rasul for the respondents 
has frankly admitted that he is unable to 
support the judgment of the learned Sub¬ 
ordinate Judge on thi9 ground. He con¬ 
tends, however, that the deed in question 
is insufficiently stamped. He urges that 
in reality it embodies two distinct con¬ 
tracts ; one by all the three executants 
mortgaging house No. 1587 and the site 
for Rs. 6,000, and the other by Ghulam 
Hassan and Mt. Khadija Begam only 
whereby they agreed to make one-half 
share in the shops Nos. 369 to 371 and 
house fto. 1846/1847 liable as col¬ 
lateral security for the mortgage debt. 
In support of his argument the learned 
counsel relies on S. 5 and Art. 40 (o), 
Stamp Act. We are, however, of opinion 
that neither of these provisions is appli¬ 
cable to this oase. Art 40 (o) deals with 
a oase in which a separate instrument 
offering additional or substituted security 
is exeouted subsequent to the original 
mortgage transaction, which had been 
reduced to writing in previously oom- 

not K m0Qt - Thi9 i8 admittedly 

fi 2?' ? as ? here - aa stipulation as to 

eouriJvT m ° rt ? ge * Qd the ^^eral 
!! a L made simultaneously and 

XS’p") in on0 and ths aa “ e 

Similarly 8. 6 is inapplicable as it has 
Son ^ 0Wn thafc the deed ques- 

matte e « b mL e8 / WO . 80parafc9 and distinct 
r ■, *?: That seofcion does not apply to 

a document, which embodies different 

covenants gating to the ZZ2- 

6i°n. The teat is not whether the instru- 


meat embodieB distinct contracts, butj 
whether it comprises distinct matters. 
As pointed out in Stamp Duty In re (l) 
‘distinct contracts are immaterial if tboy 
relate to fche same transaction". To fche 
same effect are Mura v. Kalian (2) and 
Secretary to the Commr. of Salt, Abkari 
and Separate Revenue, Madras (3). In 
the present case fche transaction was one 
and one only, fche subject-matter of the 
agreement being fche repayment of fche 
amount advanced. The mere fact that 
there were two covenants in the deed, the 
first making certain properties chargeable 
in the first instance, and the second pro* 
viding that in the event of the sale pro* 
ceeds of the aforesaid properties being, 
found insufficient the mortgagees would 
be entitled to proceed against certain.- 
other properties, does not in any way 
affect the question. We hold, therefore, 
that the deed was properly stamped and* 
stipulation entitling the plaintiffs to pro* 
ceed against the shops and house in ques* 
tion is legally enforceable. 


We accordingly accept the appeal, and‘ 
direct that in the preliminary decree* 
passed by the lower Court it be provided 
that in the event of fche sale-proceeds of' 
house No. 1587 and the site being found 1 
iasufficieot to discharge the decretal 
amount, the plainfciffs-appellants shall 
be entitled to bring to sale one-half share/ 
of shops Nos 369 to 371 (present No. 393)* 
and house No. 1846/1847. The appel¬ 
lants shall get their costs in this Court 




Appeal accepted . 


UTTmOj 16 P. R. 1910=4 P. u R. 1910=5 
I. O. 812=16 P. W. R. 1910 (P. B.). 

(2) [1895] 102 P. R. 1895. ' 

(8) [1920] 49 M*d. 335 =39 M. L. J. 503=56- 
I. C. 154=(1920J M. W. N. 247 (F. B.). 
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Zafar Ali, J. 

Umra and others— Defendants— Appel¬ 


lants. 


v. 


Barkat Ali aod others -Plaintiffs and? 
Defendants—Respondents. 

Seoond Appeal No. 1836 of 1927, Deoi* 
d f 1 22 “? December 1927, from decree 
of Audi. Disk. Judge, Julluudur, D/- 2lsfc 
March 1927. 

Civil P. C., O, 32. Rr. 12 and 13 -The case of 
a defendant who becomes major during thi 
pendency of the suit is not provided for-^Notici 
of the case need not be given to him—In his ok- 
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sence Court has juriidiction to try the case and 
the decree passed by the Court is not nullity. 

Rules 12 and 13, 0. 32, Civil P. C. lay down 
the course that a plaintiff may follow on at- 
Saining majority but there is no corresponding 
rule relating to a defendant who should be¬ 
come major during the pendency of a suit. 
The reason for this omission obviously is that 
while a plaintiff on becoming major can put an 
end to the litigation a defendant on attaining 
majority cannot do so and the case must pro* 
ceed. He has notice *of the case already and 
so no further notice of it need be given to him. 
It is absurd to say that the plaintiff or the 
'Court should give notice to him that he had 
become major, a fact which he must know. If 
he should fail to cake any action on attaining 
majority the presumption is that he chose to 
allow the case to be conducted by his quondam 
guardian or by the counsel that was engaged 
by that guardian. It cannot in these circum¬ 
stances be said that the Court has no jurisdic¬ 
tion to proceed with the case or that the decree 
passed by it is a nullity. [P 373 C 1] 

(6) Civil P. C.i S. 11 —Decree in favour of 
one reversioner in a former suit operates as 
res Judicata in a latter suit against same 
defendant brought by other reversioners , they 
having a right in common arising out of the 
same cause of action in the former suit. 

The decree in favour of a reversioner in a 
former suit operates as res judicata in the sub¬ 
sequent suit brought by other reversioners 
against the same defendants if they have a 
right in common arising out of the same cause 
of action and are, therefore, litigating under 
‘the same title in the later suit. [P 373 C 2] 

(c) Punjab Tenancy Act , S. 59— Right of re - 
versioyiers under customary law is not taken 
•away—Custom (Punjab). 

Section 59 does not create an absolute and 
indefeasible right of succession in the persons 
named therein. The right of the reversioners 
which they might otherwise have, to contest an 
alienation under customary law is not taken 
away: A.I.R. 1922 Lah. 278, Foil. [P 374 C 1] 

Badri Dew—for Appellants. 

Sri Ram —for Respondents. 

Judgment."— The two connected ap¬ 
peals Nos. 1336 and 1337 of 1927 which 
arise out of two separate suits involve 
•same questions of law. The subject- 
matter of litigation is an occupancy hold¬ 
ing which wa9 once in the joint posses¬ 
sion of two brothers Shadi and Uadi who 
were Arain agriculturists. Shadi died 
leaving him surviving a married daughter 
named Mt. Jhando. On the death of 
Shadi his one—half share in the holding 
devolved upon Hadi. As Hadi was child¬ 
less he gifted the entire holding to Nur 
llahi, the husband of Mt. Jhando. It 

so happened that Mt. Jhando a9 well as 

•- _ _ » 

• [Letters Patent Appeal No. 48 of 1928 
against this judgment was dismissed on 
22nd March 1928.] 
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the two sons that she had borne to Nur 
llahi died and Nur llahi remarried. A 
son was born of this second marriage 
whose name is Barkat Ali. When Nur 
llahi died the holding was mutated in 
the name of Barkat Ali who was then a 
minor, but the reversioners of Shadi and 
Hadi contested Barkat Ali’s right to 
succeed on the ground that the gift to 
Nur llahi was only for the benefit of 
Mt. Jhando and her children, and that 
as Jhando and her children had all died 
the property gifted must revert to the 
collaterals of the donor according to the 
general rule of custom applying to agri¬ 
cultural tribes. One of these reversio¬ 
ners, namely, Umra brought a suit for 
possession of his share in the holding. 
In that suit the rest of the reversioners 
were impleaded as co-defendants and the 
two son9 of one of these co-defendants 
figured as co-plaintiffs with Umra. But 
these two co plaintiffs had no right of 
succession as their father wa9 alive, and 
so the suit was decreed with regard to 
the one-fourth share of Umra alone. As 
Barkat Ali was then a minor his mother 
was appointed his guardian ad litem and 
she engaged a member of the local bar to 
defend the action. It appears that Bar¬ 
kat Ali attained majority on 10th 
January 1924 and the evidence in that 
case was closed on 28th January 1924. 
The fact that Barkat Ali had become 
major was not brought to the notice of 
the Court and Umra’s claim was decreed 
on 3rd March 1924. An appeal against 
that decree was lodged on behalf of Bar¬ 
kat Ali by one Ghaus representing him 
to be a minor. This appeal was dismis¬ 
sed and a further appeal by Barkat Ali 
himself to the High Court was also dis¬ 
missed. 

That litigation having thus finally 
ended, some of the remaining reversioners 
who were co-defendants of Barkat Ali in 
the former case brought the present suit 
for possession of their 9hare in the 
holding. Barkat Ali on the other hand, 
instituted a counter-suit for a declara¬ 
tion that the decree against him in the 
former suit was a nullity because he had 
become major before it had been passed 
and he was not given notice to appear 
and defend the action, while his quondum 
guardian was then “functus officio/' 
The trial Court dismissed Barkat Ali's 
suit and decreed that of the reveisioners. 
On appeal by Barkat Ali, the learned 
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Additional District Judge of Jullundur 
•has reveresed both these decrees. 

Now, as regards Sarkat All’s suit the 
learned Additional District Judge’s find¬ 
ing was that all the proceedings in the 
former suit against Barkat Ali that took 
place after the date of his majority were 
ultra vires, but he cited no law or 
authority in support of this conclusion. 
•On the other hand, he observed that 
(here is nothing in 0. 32 (Civil P. C. f ) to 
show that it was necessary to issue a notice to 
the appellant on his attainment of majority. 
Oq the contrary it would appear that it was his 
duty on attaining the age of majority to apply 
to the Conrt to remove his guardian ad liUm 
and to allow him to conduct the case in 
person. 

Rules 12 and 13, 0. 32, Civil P. C., lay 
down the course that a plaintiff may 
follow on attaining majority, but there 
Is no corresponding rule relating to a 
jdefendant who should become major 
duriQg the pendency of a suit. The 
[reason for this omission obviously is that 
jwhile a plaintiff on becoming major can 
jput an end to the litigation a defendant 
on attaining majority cannot do 90 and 
the case most proceed. He has notice of 
the case already and so no further notice 
of it need be given to him. It is absurd 
to say that the plaintiff or the Court 
should give notice to him that he had 
become major, a fact which he must 
know. If he should fail to take any 
action on attaining majority, the pre¬ 
sumption is that he chose to allow the 
case to be conducted by his quondam 
guardian or by the counsel that wa 9 en¬ 
gaged by that guardian. It cannot in 
these circumstances be said that the 
•Court had no jurisdiction to proceed with 
the case or that the decree passed by it 
was a nullity. Moreover that decree 
oould be impugned and appealed against 
qn that very ground. As it was not 
impugned on that ground it became final 
•and binding on Barkat Ali. 

It was further contended that the 
•decree in the former suit was not bind- 
1° j ® arkat Ali because hi9 guardian 
had been guilty of negligence in defend- 
'ipg the action. But there is no indica¬ 
tion of any negligence on her part on the 
Mcord On the other hand, it appears 
that she did all that she could possibly 
18 to say, she engaged counsel 
and left the case in his hands. The 
•counsel appears to have done his beet in 
supporting the defendant’s pleas 


I,- therefore, accept the reversioner's 
appeal in this case and setting aside the 
decree of the lower appellate Court res¬ 
tore that of the trial Court and order 
Barkat Ali to pay the appellant's costs 
throughout. 


As regards the other appeal it is clear 
that the decree iu favour of Umra rever-i 
3ioner in the former suit operates as res-J 
judicata in the present. Umra and the! 
other reversioners had a right in common 
arising out of the same cause of action 
and evidently the parties in the present 
case are litigating under the same title.: 
Now Expin. 6 to S. 11, Civil P. C., runs: 
thus: 

Where persons litigate bona fide in respect of 
a public right or of a private right claimed in 
oonunon for themselves and others all persons 
interested in such right shall for the purposes 
of this section be deemed to claim under the 
persons so litigating. 

• 

In view of the above explanation the 
rule of res judicata appears fully appli¬ 
cable to the present case. # 


The learned counsel for Barkat Ali 
contends that this rule does not apply 
because the decision in the former case 
was erroneous. The question for decision 
in the former suit as well as in the present 
was whether the estate left by Nur Ilahi 
was heritable by his sons or by the rever¬ 
sioners of the donor, Hadi, or in other 
words whether the gift to Nur Ilahi was 
an absolute gift to him or was really a 
gift to enure for the benefit of Mt. Jhando 
and her offspring. If it was to enure for 
the benefit of Mt. Jhando then according 
to the general role of custom the estate 
must revert to the collaterals of the 
donor on the death of Nur Ilahi. Barkat 
AlUs counsel contends on the other hand 
that whatever might have been the object 
of the donor succession is governed by 
the rule laid down in S. 59, Punjab 
Tenancy Act, 1887 and the alleged 
custom does not apply and alter that 
rule and he relies upon 52 P. E. 1906 
Aisha Bibi v. Azizuddin (l), and Dewa% 
Singh v. Kishen Singh (2). But those 
rulings are distinguishable. The eases 
which contain a discussion on this point 
are Hardit Singh v. Gopal Singh (3) and 


< 2 ) 

(3) 


6 I. C. 946=74 P. W. R. 1910. 

^13] 113 P.R. 1913=303 P. L R. 1913= 
201.0. 771=198 P. W.R. 1913. 

B-1911=3 I. c. 869=07 
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Baggu v. AIt. Dani (4). In the former 

oa m?^ a ^ 0r *‘' J-> observed as follows : 

be Punjab Tenancy Act is intended maialy 
to lay down the law governing the relations-of 
the landlord and tenant in the Punjab. S. 59‘ 
of this Act does not embody the wholo law 
applicable to the tenancy, viz., as regards the 
right of succession to it qua the landlords as 
well as persons mentioned in the section are 
concerned, and also as regards the right of 
^alienation possessed by the holder of the 
tenancy qua the latter class. S. 59 gives the 
iorder of succession when such a question does 
arise. It does not and cannot mean also to 
say that the question of succession must arise. 
This section does not create an absolute and 
indefeasible right of succession in the persons 
named therein. 

In Baggu v. Mt. Dani (4), it wa9 held 
that the mere fact that the landlords have 
consented to an alienation of the land by 
an occupancy tenant does not take away 
from the reversioners any right which 
they might otherwise have had to contest 
it under Cu3tom4ry law. 

In view of the principle laid down in 
the above rulings it cannot be said that 
the decision in the former case was 
erroneous. The result is that this appeal 
is also accepted. The order of the lower 
appellate Court is set aside and that of 
the trial Court restored. Barkat Ali 
will pay the costs of the appellants 
throughout. 

N.K. Appeal accepted. 

(47a i. R- 1922 Lah. 276=3 Lah. 69. 
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Addison, J. 

Hasan Din and another —Insolvents— 
Appellants. 

v. 

Kirpa Ram and others — Creditors— 
Respondents. 

Miso. First Appeal No. 1640 of 1927, 
Decided on 9th February 1928, from 
order of Dist. Judge, Sialkot, D-2lst 
May 1927. 

j{c Provincial Insolvency Act (1920), S. 10— 
First application /or adjudication dismissed 
for failure to produce evidence—Second ap¬ 
plication is not barred. 

The dismissal of first petition for being ad¬ 
judicated an insolvent for failure to produce 
evidence does not bar the second petition on 
the general principles of res judicata as there 
is in the case of former application no trial on 
the merits : 10 A. L.J. 51, Foil. [P 375 C 1] 

Bashir Ahmad for Zafar Ullah Khan 
—for Appellants. 

Hazara Singh Oppal (for Ram Rattan) 
Amar Nath and Dial Das — for Res¬ 
pondents. 
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Judgment. The appellants applied - 
to be adjudicated insolvents but the 
petition-was dismissed on 5th February 
1927, on the ground that they were not 
entitled to a fresh opportunity of prov* 
ing their inability to pay their debts as- 
they bad failed to take advantage of the- 
opportunity already given them i. e„ the-' 
application was dismissed for failure of 
the petitioners to produce evidence. 
Shortly afterwards the appellants put in.-' 
another application to be adjudicated 
insolvents. This application has been 
dismissed by the learned District Judge, 
on the ground that the general principle-- 
of res judicata applies and that a fresh 
application on the same facts did not 
lie. Against this decision this appeaL 
has been preferred. 

Had the first decision been on the 
merits, there is no doubt that the second 
application would not have lain on the 
general principle of res judicata. It was 
so held in the Full Bench ruling 75 P. R. 
1905. In the present case the facte- 
stated in the two petitions are the same ; 
the only distinction is that Gian Chand- 
instead of being an ordinary creditor- 
had become a judgment-creditor, while- 
Mt. Sardar Bibi had instituted a suit for 
her debt at the time the second applica¬ 
tion for insolvency was put in. It makes- 
no difference whether a person is an. 
ordinary creditor or a judgment-creditor. 
It was argued, however, that the Full) 
Bench ruling is not applicable as the- 
first application was dismissed not on- 
the merits but for failure to produce- 
evidence. This wa9 the view taken by 
the Allahabad High Court in Salig Ram- 
v Ram Kishen Das (1), where it was> 
held that the matter was not res judi¬ 
cata as the question had never been triedi 
In Abdul Aziz v. Habid Mistry (2) and’ 
Ram Prasad v. Alahadeb Lai (3) the 
Calcutta and Patna High Courts held- 
that if an insolvency petition was dis- 
missed in default, a second application 
was not barred on the general principles- 
of ro 3 judicata as the first petition had 
not been dismissed on the merits. 

On the whole it seems to me that the 
petitioners are entitled to a disposal of 
their case on the merits under the in¬ 
solvency Aot. 75 P. R- 1905 i? not in¬ 
point as the first petitionjn that case 

(1) [1912] 10 A. L. J. 51=15 I. C. 51. 

(2) [1919] 49 I. C. 229. 

(3) A. I. R. 1921 Pat. 472. 
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was decided oa the merits. I do not 
think that S. 18, Insolvency Act helps 
the respondents. I hold, following the 
I Allahabad decision, that the dismissal of 
the first petition for failure to produce 
evidence does not bar the second petition 
on the general principles of res judicata 
as there was no trial on the merits. I, 
therefore, accept this appeal, set aside 
the order of the District Judge and 
remand the proceedings to him to be 
• decided on the merits. Parties will bear 
their own-costs of this appeal. 

Case remanded . 


D.D. 
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Harrison and Dalip Singh, JJ. 

Thakardwara (Pheru Mai of Amritsar) 
—Plaintiff—Appellant. 

v. 

Ishar Das and others —Defendants— 
"Respondents. 

First Appeal No. 683 of 1927, Decided 

• on 27th February 1928, from deoree of 
^Sub-Judge, 1st Glass, Amritsar, D/- 10th 

December 1926. 

# (a) Hindu Law—Temple—Temple is not a 
...juridical person. 

An idol is a jnridioal person and similarly a 
Matt but to extend this dootrine to include the 
building in whioh the idol is deposited as in 
••3ome way itself becoming a religious institution 
is a most unwarranted extension of this doo- 
*’trine and would result in two juridical persons 
oo-existing in the same institution, fp 375 0 31 

* (ft) Civil P. C. O. 1 , R. 9— Applicability. J 
Order 1, R. 9, Civil P. C., presupposes that 

-there are oertain parties properly before the 
' 'Court and oortain other neoesgary parties are 
-not before the Court. It has no application to 
-a oase where there is no party on the one aids 
•present in Court at all. rp 37/5 n 11 

<c) Civil P C O. 6 R. 17-lmeLZnt 
'Changing plaintiff s name from temple to idol 

f ° r A in lrial Courl —Amendment 
'•* cannot be allowed . 

Where in the trial Court there was no ques¬ 
tion of an application to amend the plaint by 
•ohangmg the name of the plaintiff from the 
name of the tSmple to the name of the idol but 
-the question was for the first time raised at 
"the stags of appeal, a ” 

9 . W: , that to “V ow fcho amendments the ap- 

peUate stage might result in all kinds of 00 m- 
phoations and praotioally involve a retrial of 
the suit from the very beginning and £the 

• applioation oannot be allowed. [P 373 c 1 ] 

-f U rtl- C J U Z ld Maha i an and S. R. haul 
ior Gofctni 5am Khanna— for Appellant. 

Badri Dm and Bhawani Singh Puri 

-for Dev Raj Sawhne V ~tor Respondents. 

, Dalip Singh, J— The plaintiff in this 
-owe was described as Mandar Thakar¬ 


dwara known as Phern Mai and sued 
through Durga Das, the maDager of the 
said temple. The facts are that defen¬ 
dant l in the present case, Ishar DaB, 
obtained a money decree against Dnrga 
Da9, Banarsi Das, Ram Lubhaya and 
Ram Parkasb. In execution of that 
money decree he attached certain pro*, 
perty which forms the enbjeot-matter of 
the present suit, it being claimed that 
this land is the property of the Tbakar-* 
dwara, known as Pheru Mai, is Waqf for 
charitable purposes and that Durga Das 
is only Manager of the said property. It 
was objected by the defendants that the 
Thakardwara oould not sue through Dnrga 
Das. The learned Subordinate Judge held 
that while an idol has a jndioial status 
in the sense of being a juridical person, 
a temple whioh is merely a religious 
building or a building for the perform¬ 
ance of religious ceremonies is not such 
a juridical person and therefore oannot 
be a plaintiff. He next held on the con¬ 
tention that there had only been a mis* 
desoription of the plaintiff and that the 
plaint could be amended, that no snob 
application to amend had actually been 
made before him and, therefore, no ques¬ 
tion of amendment arose. On these find¬ 
ings he held that the suit as framed was 
not maintainable and dismissed the suit. 

In appeal before us it has been con¬ 
tended that the Thakardwara is a juri¬ 
dical person and can sne. In.support of. 
this it has been urged that the Thakard¬ 
wara must be taken as equivalent to a 
Matt and, therefore, is a juridical person 
as is also shown by the faot that the 
property dedicated was dedicated to the 
Thakardwara itself and not to the idol 
In the alternative it was contended that 
the Thakardwara must be considered as 

equivalent to the idol and, therefore, a 
Thitri P6r8 - n -- The oa9e that the 

eifchern7 a t r L 19 ,andioal P 0rs on under 

either of these contentions has not, in 

our opinion, been at all made out. It 

ll T 9 fc ° ° 3 . that the rulings are clear 
that an idol is a juridical person by rea- 

re!Li° rt f th V udi ° ial recognition of Hindu 
religion and oustom on this point. Simi- 

ixt/nd fv afc V S a . iaridi °al person; but to 
JJ? fch " d °etrine to include the build¬ 
ing, in which the idol is deposited, as in 

Snfc; Wa ? 1 < fcSOlf beoomin g a religions in¬ 
stitution is to our mind a most unwar¬ 
ranted extension of this 1 dootrine -and 
"cmla raa „u i„ two juridical"^persons 
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coexisting in the same institution. Wo, 
therefore, repel this contention. 

It is contended next that in any event 
the suit should not be dismissed as this 
is only a misdescription of the plaintiff. 
0. 1, R. 9, has been cited in support of 
this contention, but it clearly does not 
apply as it presupposes that there are 
certain parties properly before the Court 
and certain other necessary parties are 
not before the Court. It has, therefore, 
no application to a case where there is no 
party on the one side present in- Court 
at all. 

Next, Nanak Chand v. E. I. By-. Co. 
(l) Baghunathji v. Lai Chand (2) and 
Mahomed Yusuf v. Himalayan Bank 
Ltd. (3) have been cited in support of 
allowing amendment, and it is urged that 
the misdescription in all these cases was 
similar. The facts, however, of those 
rulings are quite different, bu-t quite 
apart from the question of the rulings in 
this particular case the defendants raised 
an objection that the Thakardwara could 
nut sue. The plaintiff, however, insisted 
that the Thakardwara could sue and an 
issue was framed and parties led evidence 
on all the issues framed in the case and 
than- the Court decided that the suit as 
framed could not proceed. In the trial 
Court it seems that there was no ques¬ 
tion of an application to amend the 
plaint. We can only,- therefore, hold 
that it was for the first time at the 
stage of appeal that an application was 
made to be allowed to amend the plaint. 

In these circumstances we consider 
that to allow the amendment at this 
stage might result in all kinds of com¬ 
plications and practically involve a re¬ 
trial of the suit from the very beginning. 
It has been admitted by counsel for the 
appellant that the idol can still sue to 
have its rights, if any, declared and is 
not barred by limitation. The matter, 
therefore, resolves, if this view is correbt 
and we -express no opinion on it now, 
into a question of Court-fee or of costs, 
and we see no reason why we should 
allow any indulgence to the plaintiff 
under the circumstances of this case. 
We, .therefore, dismiss the appeal with 
costs. 

gj. Appeal dismissed . 


(1) A. I. R. 1925 Lah. 441=6 Lab. 252. 

(2) [1897] 19 *11. 390=(1897) A. W. N. 75. 

(3) [1896] 18 All. 198=( 1696) A. W. N. 28. 
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Tek Chand, J. 

Kanshi Bam —Defendant—Appellant. 

v. 

Hindustan National Bank , Ltd — 
Plaintiff—Respondent. 

Misc. First Appeal No. 1580* of 1927, 
Decided on 7th November 1927, against 
order of Dist. Judge, Lahore, D/- 12th* 
March 1927. 

# (a). Civil P. C., 0. 38, R. 5— A liquidation - 
Court actiiig under the provisions of the Com - 
parties Act can make an order of attachment. 

Proceedings under the Companies Act are 
proceedings in a Court of civil jurisdiction. 
A liquidation Court has therefore in a proper' 
case power to make an order of attachment be¬ 
fore judgment in- accordance' with the provi¬ 
sions of 0. 38, R 5. [P 377 C 2] 

(6) Civil P. C.. 0.'38, R. 5— Jurisdiction. . 

A Court can attach before judgment property 
situate beyond its local limits. [P 378 C 1] 

(c). Civil P. C.. 0. 38 R. 5— District Court' 
acting under S. 164, Companies Act t has powers• 
of a High Court—It can order attachment be¬ 
fore judgment • of' property outside its juris¬ 
diction . 

Under 8. 164, Companies Act, the Districts 
Judge is for the purpose of winding up a Com¬ 
pany deemed to be the M Court ” within the 
meaning of Aot and has, for purposes cf such 
winding up, all the jurisdiction and powers of 
the High Court and-therefore he has power to- 
order attachment before judgment of property 
situate beyond his jurisdiction. [P 378 C 1] 

(<f) Civil P. C.,0. 38, R. 5 —Jurisdiction to 
attach property before judgment should be 
sparingly used — Previous notioc to the opposite 
party is necessary. 

The jurisdiction of Courts in attaching pro-- 
perty before judgment is of an extraordinary 
nature and must bo very sparingly exercised. 
In such cases the Court proceeds to attach the- 
property of the defendant before the respective 
rights of the parties are determined and it is 
absolutely necessary, that in exercising these 
powers, Court should strictly adhere to the- 
procedure prescribed by the Code and it should 
issue notice to the opposite party oalling upon* 
him to furnish security for satisfying any 
decree that may eventually bo passed- against • 
him or to show cause why he sMould not fur¬ 
nish security and it is only when he had ap¬ 
peared and failed to furnish the security or,, 
show cause that the Court can uuder R. 6 pass - 
an order attaching his property. The provi¬ 
sion of R. 5 can only bo invoked if the Court- 
is satisfied that the respondent is about to dis¬ 
pose of the whole or any part of the property. 

[P 378 C 1J 

Mool Chand— for Appellant. 

Madan-Gopal-^- for Respondent. 

Judgment.— By an- order of this- 
Court the Hlndnstan National Bank, 
Limited, was ordered to be wound up- 
and Mr. Madan-Gopal, Advocate, was- 
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appointed as the offioial liquidator. It 
was also directed that all subsequent 
proceedings in winding up be had in the 
Court of the District Judge, Lahore. 

Oo the 6tb January 1927, the official 
liquidator presented to the District 
Judge an application under S. 235, 
Companies Aot, praying that an enquiry 
be made into the conduct of 16 persons 
who were named in the petition and who 
were alleged to have committed acts of 
malfeasance and misfeasance with res - 
peot to the property of the Company and 
that all or suoh of these persons, a9 may 
be fouad guilty of having committed 
saob acts, may be directed to compensate 
the Company for the loss so caused. 
One of these 16 persons was Kanshi Ram, 
Assistant Engineer, Sukkur, (No. 8). 
In the application nothing was stated to 
indicate the position that he held in the 
Company, nor were any acts of mis¬ 
feasance or malfeasance specified which 
he was supposed to have done. Mr. Madan 
Qopal points out that this was a mere 
slip of the pen and that really it was 
intended to proceed against him as one 
of the promoters of the Company, his 
son Kanwar Sain being the Managing 
Director of the Company. He also says 
that subsequently on the 21st May 1927 
he applied for leave to amend the appli¬ 
cation to make this point olear and this 
amendment was allowed. It may, there¬ 
fore, be assumed that the liquidator in¬ 
tended to proceed against Kanshi Ram 
as one of the promoters of the Company. 

On the same day, i. e., the 6th Janu¬ 
ary 1927, an application under 0. 88, 
R 6, Civil P. C. was presented by the 
liquidator supported by an affidavit 
praying for the attachment before judg¬ 
ment of a garden situate at Kunjah, dis¬ 
trict Gujrat, it being alleged that the 
liquilator had been informed and verily 
believed it to be true, that the aforesaid 
Kanshi Ram " was likely to dispose of 
the property with a view to defeat his 
creditors." The learned District Judge 
without issuing any notioe to Kanshi 
Ram or following the procelure pres¬ 
cribed in R 5, directed that the “ attach¬ 
ment order as prayed may issue.” On 
the Lltb February 1927, Kanshi Ram 
appeared and raised various objections 
to the attachment of the garden. These 
objections were rejected by the District 
Judge on the 12th Maroh 1927. Against 
this order a miscellaneous appeal under 
1923 L/48 & 49 


0. 43, R. 1 (q), Civil P. C. and S. 202, 
Companies Act, has been preferred to 
this Court by Kanshi Ram and I have 
heard Mr Mool Chand on his behalf and 
Mr. Madan Gopal, Liquidator, who has 
apjieared to support the order. 

Mr. Mool Chand has argued that the 
order of the learned District Judge is 
wrong for the following fou reasons : 

(1J that 0. 38, R, 5, Civil P. C. is 
inapplicable to proceedings under S. k35, 
Companies Act; 

(2 ) that the Distriot Judge of Lahore 
had no jurisdiction to attach immovable 
property t-ituate in the Gujrat Distriot; 

(3) that the proper procedure as laid 
down in O. 8, R 5, Civil P C., was not 
followed by the District Judge, and 

(4) that on the affidavit of the liqui¬ 
dator and other materials on the record 
no case hid been made out for attaching 
the property before judgment. 

In addition to this Mr. Mool Chand 
also urged that his client was not one 
of the officers or promoters of the Com¬ 
pany and, therefore, no proceedings 
nnder 8. 235 could be legally taken 
against him As to this last point, how¬ 
ever, no decision has yet been given by 
the'lower Court and the matter is still 
under enquiry. I, therefore, did not 
allow Mr. Mool Chand to argue this 
poin 1 . 

In ray opinion there is no force in 
points Nos. L and 2 taken by Mr. Mool 
Chand. Under S. 141, Civil P. C , the 
procedure prmded in the Civil P C., 
in regard to suits is to be followed as far 
as it om bs made applicable, to all pro¬ 
ceeding in all Courts of civil jurisdic¬ 
tion. Now it cannot be denied that 
proceedings under the Comp mlea Aot 
are proceedings in a Court of civil juris¬ 
diction A liquidation Con t has, there¬ 
fore, in a proper ease, power to make an 
order of attachment before judgment in 
accordance with the provisions of O 88 
R 5, Civil P. C. 

Nor di[ see any force in the second 
objection, viz . that the learned Distriot 
Judge had no jurisdiction to attaoh 
immovable property situate in the Q u j- 
rat Dutriit. Apart fro n the fact that 
under the Code as amended in 1908 the 
jurisdiction of Courts to aot under 0. 88 
Rr 6 and 6 has been very much extended 
and a Court can now att.oh before 

i„« 8 M- at -. prJI ? ,,rty . Bituat8 bl »yond its 
local limits, there is in the present case 
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the further circumstances, that under 
S. 164, Companies Act, the District 
Judge is for the purpose of winding up 
a Company deemed to be the ‘‘Court” 
within the meaning of the Act and has 
ifor purposes of such winding up all the 
jurisdiction and powers of the High 
Court. It cannot be denied that the 
High Court would have the power to 
attach immovable property in Gujrat. 
Therefore, the order of the District 
Judge attaching property at Gujrat is 
not without jurisdiction. Accordingly 
I overrule this objection also. 

I am, however, of opinion that the 
appeal must succeed on objections No3. 3 
and 4. The jurisdiction of Courts in 


order of the 12th March that it intende* 3 
to act under that clause. Further th e 
piovisions of R. 5 can only be invoked 
if the Court is satisfied that the res¬ 
pondent is about to dispose of the whole 
or any part of the property. The affi¬ 
davit filed by the liquidator on which 
the Court acted in this case did not make 
any such allegation. All that was 
stated was that the appellant was likely 
to dispose of the garden. Now it is 
quite clear that a vague and indefinite 
allegation of this kind is wholly insuffi¬ 
cient to justify proceedings being taken 
under rules 5 and 6. It is conceded that 
beyond this allegation in the affidavit 
there wore no materials before the Court 


■attaching property before judgment is of 
'an extraordinary nature and must be 


very sparingly exercised. In such cases 
jthe Court proceeds to attach the pro¬ 
perty of the defendant before the res¬ 
pective rights of the parties are deter¬ 
mined and it is absolutely necessary, 


either on the Gth January 1927, when 
the attachment order was issued, or on 
the 12th March 1927, when the Court 
overruled the appellant’s objections 
against this attachment, to justify a 
reasonable apprehension that the appel¬ 
lant was about to dispose of the whole 


that in exercising these powers, Courts or any part of his property with intent 


should strictly adhere to the procedure to obstruct or delay the execution of 


prescribed by the Code, R. 5, 0. 3, 
I. Civil P. C., lays down that if the 
Court is satisfied, by affidavit or otherwise 
that the defendant with intent to obstruct or 
delay the execution of any decree that may be 
passed against him, is about to dispose of the 

whole or any part of his property.the 

Court may direct the defendant,within a time to 
be fixed by it either to furnish seourity in suoh 
sum as may be specified in tho order, to pro¬ 
duce and place at the disposal of the Court 
when required the said property or the value 
of the same or such portion thereof as may be 
sufficient to satisfy the decree or to appear and 
show cause why he should not furnish security. 


any order or decree that might be passed 
against him. I, therefore, hold that the 
learned Judge acted illegally in passing 
the order for attachment before judg¬ 
ment of the garden in question. 

Accordingly I accept the appeal and 
set asido the orders of the lower Court 
dated 6th January, and 12th Maroh 
1927, and direct that the property be 
released from attachment. Having re¬ 
gard to all the circumstences of the case 
I direct that the costs of the appeal be 
borne by the parties. 


It is clear that before an order of at¬ 
tachment of property before judgment 
is passed, the Court should issue notice 
to the opposite party calling upon him 
to furnish security for satisfying any 
decree that may eventually be passed 
against him or to show cause why he 
should not furnish security and it is only 
when he had appeared and failed to 
furnish the security or, show cause that 
the Court can under R. 6 pass an order 
^attaching his property. It is conceded 
that in this oase this procedure was not 
followed. No doubt, in cases of emer¬ 
gency, the Code empowers the Court 
under Cl. 3, R. 5 to pass an interim 
order directing the conditional attach¬ 
ment of the property but in this case, 
the Court did not act under that sec¬ 
tion, nor did it subsequently say in its 
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Jai Lal, J. 

Gopal Mal —Judgment-debtor—Appel¬ 
lant. 

v. 

Gopal Singh Hira Singh— Decree-hol¬ 
der— Respondent. 

Miso. Second Appeal No. 1417 of 1927, 
Decided on 10th November 1927, from 
order of Dist. Judge, Amritsar, D/- 11th 
April 1927. 

Waiver—Default clause—Acceptance of over¬ 
due instalment amounts to waiver. 

It is open to tho decree-holder to expressly 
state when accepting the instalment that he 
doos so without prejudioo to his rights whioh 
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have already accrued owing to the default 
or to show by his conduct at the time of ac¬ 
cepting the instalment that he does not waive 
his rights under the default olause. But in 
the absence of proof to the contrary tender by 
the debtor and acceptance by the creditor of 
an overdue instalment must be deemed to 
amount to a waiver and oondonation of the de¬ 
fault : 101 P. R, 1880 ; 188 P. R. 1883 (F. B.) 
and 27 Bom. 1 (F. B ), Expl and Rel. on, . 

[P 380 C l] 

Anant Ram.—lor Appellant. 

Faqir Ghand —for Respondent. 

Judgment".—In a decree for the pay¬ 
ment of mouey it was provided that the 
amount decreed shall be payble in instal¬ 
ments and that in default '<jf payment of 
anyone instalment the whole of the am¬ 
ount due under the decree, would become 
payable forthwith with the addition of Rs. 
50. It seems that the first instalment was 
paid in Court two days late and the amount 
so paid was realised by the decree-holder. 
The second instalment' was paid before 
the due date. The third instalment 
which was payable on 10th October 1 1925 
was paid by the judgment-debtor to one 
Shiv Ram, who, it is alleged, was an 
agent of the decree-holder, on 20th Octo¬ 
ber. It now transpires »that Shiv Ram 
paid this amount on the same date to the 
decree-holder. There is, therefore, no 
dispute that the instalment due on 10th 
Ootob3r was tendered to the decree- 
holder on 20th October and accepted by 
him. The deoree-holder, on 26th October 
1925, executed the decree for the whole 
of the baianoe due thereunder alleging 
that by paying the third instalment ten 
days late the judgment-debtor had 
made a, default in the performance of the 
conditions of the decree. The executing 
Court deolined to entertain the objection 
by the judgment-debtor to tin contrary 
and hbld that there had been a default by 
the .-judgment-debtor. On appeal the 
District Judge without deciding the dis- 
pute with regard to the third instalment 
bald that the first instalment was ad¬ 
mittedly paid two daya late *and, there¬ 
fore, there had been a default and the 
whole amount due under the decree had 
consequently become payable. 

Prom this order the judgment-debtor 
appealed to this Court and I remanded 
the case on 27th May 1926, holding that 
the acceptance by the deoree-holder of 
t he overdue instalment after the due 

[Latter* Patent Appeal No. 186 of lyiiv 

SSk-iLShfif”* " ai ™ 


date amounted, in this case, to a waiver 
of the default clause and that, therefore, 
the view of the District Judge was in¬ 
correct. ' It was represented to me at the 
hearing of that appeal that the third in¬ 
stalment was paid to Shiv Ram before 
the due date, and as it was not stated be¬ 
fore me that Shiv Ram had paid the 
amount to the decree-holder on the same ' 
day I remanded the case to the District 
Judge with direction to decide whether 
Shiv Ram was an authorised agent of 
the decree-holder and whether .the 
amount was paid to him before the due 
date. 

The District Judge has now held that 
Shiv Ram was not an agent of the decree-' 
holder and has dismissed the appeal. The 
judgment-debtor has presented this se*' 
oond appeal. It is admitted by both' 
parties that the facts now stated by mb' 
are the correct facts. I must accept.’as 1 
conclusive the finding of the District’ 
Judge that Shiv Ram was not .the agent’ 
of the decree-holder; it must, therefore, 
be held that in paying the amount of the" 
instalment to the decree-holder he was 
acting as the agent of the judgment-’ 
debtor. It is, therefore, obvious that in ‘ 
view of my decision that ordinarily the 
acceptance by the deoree-holder of an 
overdue instalment after the due date 
amounts to a waiver of the default ' 
clause it was not really necessary to re¬ 
mand the case. ’• 

The learned counsel for the respon¬ 
dent raised a preliminary objection that 
the findings of the learned Judge below 
were findings of fact and, therefore, a se-' 
cond appeal was not competent and in 
support of this contention he cited a 
judgment of the Judioial Commissioner 
of Sind reported as Bahadur v. Oelomal 
(1). There might have been some force 
in this contentionwere.it not for the 
fact that the view of the learned Distriot 
Judge is opposed to my judgment 
remanding the case to him. I am not 
examining the correctness or otherwise of 1 
the facts found by the Distriot Judge but 1 
only the legal inference to be drawn from 
those facts. 

Incidentally the ruling oited by the 
counsel is against his contention on the ' 
merits of the appeal beoause it was held- 
in that oase that the aooeptanae by a 
oreditor of an overdue instalment after 
the due date d oes amount to a waivnr 

(1) U920] H 8. L. R, 1287“ T- 
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the default. The same view was taken in 
Ram Nath v. Gio (2) which case related 
to a default clause contained in a mort¬ 
gage bond. But in my opinion there is 
no difference, so far as the point at issue 
is concerned, between a bond and a de¬ 
cree making the amount due payable by 
instalments with the default clause In 
Khairuddin v. Atu Mai (3). which is a 
Full Benoh judgment of the Chief Court 
of the Punjab, the following remark ap¬ 
pears at o. 553. 

It has been held that if the plaintiff accepted 
payment of one or more sumj as an instalment 
or instalments due under the bond such accep¬ 
tance amounts to a waiver and puts an end to 


the oanse of notion which had accrued. 

I have not been shown any subsequent 
ruling either of the Chief Court of the 
Punjab or of this Court taking a different 
view to that taken in these two oase9. The 
learned counsel for the respondent relied 
upon a Full Bench judgment of the 
Bombay High Court in Kashi Ram v. 
Pandu, (4), in which a different view was 
alleged to have been taken but I have 
been unable to discover where the differ¬ 
ence lies. In that case Jenkins, C. J., 
held that acceptance of an overdue in¬ 
stalment may have the effect of estop¬ 
ping the creditor from enforcing the 
default clause but that there may be 
oircum9tance9 which may negative the 
operation of an estoppel, and Astone, J., 
expressel himself strongly in favour of the 
proposition that under the circumstances 
mentioned the creditor must be deemed 
to have waived his rights under the de¬ 
fault clause. Badri Narayan v. Kunj 
Behari (5) and Jivan Bakhsh v. Mubinal 
Hag (6), also support this view. It is of 
oourse open to the decree-holder to ex¬ 
pressly state when accepting the instal¬ 
ment that he does so without prejudice 
to his rights which have already accrued 
owing to the default or to show by his 
conduct at the time of accepting the in¬ 
stalment that be does not waive his 
rights under the d;fault clause. In the 
absence of proof to the contrary tender 
by the debtor and acceptance by the 
oreditor of an overdue instalment must 
be deemed to amount to a waiver and 
condonation of the default. 

On frhfl facts that have now transpired 

(21 iiawoj lui P. K. ls8 °- ~ . 

•’(91 [1893) 188 P. R. 1983 (P. B.). 

(4) (19031 27 Bom. 1=1 Bom. L R, 698 (F.B.). 

(5) fl9L3] 33 All. 178=18 I. C. 731=11 A. L. 

J. 221. 

(6) A. I.'R. 1923 Lah. 678. 


and in view of my opinion on the legal 
point involved in this case I hold that 
the default by the judgment-debtor in 
the payment of the third instalment on 
the due date has also been waived by the 
decree- holder. 

The result is that I accept the appeal 
and setting aside the orders of the Courts- 
below dismiss the application for execu¬ 
tion of the decree. The appellant wilt 
have his costs throughout. 

B K- Appeal accepted. 
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Fpobdb and Jai Lal, JJ. 

Hayat and others —Accused — Appel¬ 
lants. 


v. 

Emperor— Opposite Party. 

Criminal Appeal No. 981 of 1927, De¬ 
cided on 3rd January 1928, from order 
of Sessions Judge, Mianwali, D/- 80th. 
August 1927. 

(а) Criminal trial—Cron cases—Use o] its- 
dence in one case, in the other is illegal . 

Evidence led in another case a id not re* 
oorded in the presence of the accused cannot 
be used : A . I. li. 19 Lah. lOl, F>dl. 

[V 331 Cl]i 

( б ) Criminal P. C.. S. 162 — Statement made■ 
by persons before Police officer can be used onlt/ 
for contradicting their testimony in Court . 

Statements made before the Investigating. 
Police officers cannot be used in any way 
except for the limited purpose of contradict¬ 
ing the testimony of (be probecution witnesses 
produced at the trial. [P 381 C lj, 

Ram Chand Manchanda — for Appel¬ 
lants. 

Des Raj Sawhney —for the Crown. 

Jai Lal, J. — On the 15th February 
1927, at the village Silwan in the Dis¬ 
trict of Mianwali there was a serious- 
fight between two parties in which in¬ 
juries were reoeived by Hussain, Mt. 
Bhagan, Akbar, Azam Sher and Dalil oa 
one side, and Muhammad, sou of Tana, 
and Sikandar on the other Hussaia 
died as a result of the injuries received 
by him and consequently members of 
both tbe parties were sent up for trial 
to the Court of the Sessions Judge, Mian¬ 
wali. They were tried with the result- 
that 8 men of one part>, whioh may for 
the sake of brevity be called the party 
of Darhal, were convicted for having 
taken part in the fight. Out of these- 
Zaman was convicted uoder 8. 302, 
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I. P. C., and sentenced to deith, while 
the other convicts were sentenced to 
various terms of imprisonment. Of the 
•other party, i. e., the party of the Silus, 
two men named Akbar, son of Azam, and 
:Sher, son of Muhammad, were convicted 
under 3. 324, I. P. C., and sentenced to 
■two years’ rigorous imprisonment each. 
The convicts on both sides have appealed 
to this Court and the case of Zaman is 
-also before ns on the question of confir¬ 
mation of the sentence of death. 

At the outset the learned oounsel, who 
^appeared for the oonvictB belonging to 
the Darhal party, raised an objection 
‘that the trial in this case was conducted 
by the learned Sessions Judge in a man¬ 
ner whioh is not warranted by law and 
■that in consequence his clients have been 
^seriously prejudiced. What appears to 
have happened i3 this. Ostensibly two 
separate trials were held in respect of 
the aooused of eaoh party. The trial of 
tho accused of the Darhal party was held 
first. After the entire evidenoe -against 
them had been recorded by the learned 
Sessions Judge the assessors apparently 
desired that they would like to hear the 
evidence in the cross-case before giving 
their opinion in the case in which the 
evidenoe had been recorded. The Ses¬ 
sions Judge considered this request to 
be reasonable and directed that the oase 
be put up with the oross-oase andthit 
the opinion of the assessors be recorded 
•after the evidence in that case had been 
heard. He thereupon proceeded to re- 
-cord the evidence in the oross-case and 
then heard the arguments in both the 
•cases, and thereafter recorded the opinion 
of the assessors and then proceeded to 
judgment. He wrote one judgment in 
both the oases and an examination there* 
of shows that he did not keep the evi* 
•deuce recorded in eaoh oase separate but 
made uso of the evidence recorded in the 
■cross-case in arriving at his conclusions 
about the matters in controversy bet* 
ween the parties in the first case. (The 
judgment then described the irregulari* 
ties by quoting from Session Judge’s 
judgment and proceeded.) It will thus 
be observed that the learned Sessions 
Judge has committed seveial irregula¬ 
rities. In deciding one oaeo he has not 
only used the evidence led in the other 
case and.whioh was not.recorded in the 
presence of the accused, but has contra¬ 
vened the express provisions of 28.16, 
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Criminal P. C„ which prohibit the use 
of the statements made before the In 
vestigating Police Officers except in the 
limited purpose of contradioling l* 116 
testimony of the prosecution witnesses 
produced at the trial: He has used the 
statements made daring the investigation 
and proved in the oross oase as substan¬ 
tive evidence in the first case There is 
absolutely no sanction in law for such a 
procedure. The opinion of the assessors 
was influenced by material which could 
not be legally considered at all and the 
conclusions of the learned Sessions Judge 
are based on irrelevant and inadmissible 
evidence. The contention of the learned 
counsel, therefore, has force that his 
olients have been seriously prejudiced by 
the manner in whioh the learned Ses¬ 
sions Judge has dealt with the oase. 

In the present case there are graver 
irregularities than existed in Allu v. 
Emperor (1) where the trials of the ac¬ 
cused in two cross cases were held to be 
illegal and the cases remanded for fresh 
trial. What happened in these oases 
was that, after the proseoution evidence 
in one case had been finished, the ac¬ 
cused and their counsel stated thaJ; they 
wanted the prosecution witnesses in the 
oross oases treated as defence witnesses 
in their case. Then the cross-case was 
taken up and after the prosecution evi¬ 
dence had been recorded the accused in 
that oase were asked whether they 
wanted to call witnesses for defence, 
they 6aid, no, but added that they wanted 
the evidence of three prosecution wit* 
nesses in the other oase to be treated as 
defence evidence in their oase. The 
arguments were then heard and after 
the opinions of the assessors had been 
recorded judgment was pronounced. 
Fforde, J., expressed himself as follows 
as to the manner in whioh those trials 
were oonduoted : 

In my opinion the prooednre adopted in the 
oasea before na is wholly unauthorised by law 
in several particulars. In the first place, 
though the two sets of aooused were intended 
to have been tried separately—as in law they 
were bound to be—themedein whioh they 
w ® r ® actually tried was in sabstanoe a joint 
trial. Only prosecution evidence appears on 
Moh reooti ; speeches of oounsel wore reserved 
till the olose of toth oases, the assessors were 
not asked to give their findings until both 
oases had been closed, and only one set of find¬ 
ings was reoorded in respeot of both and, fin- 
ally. one oomposite jodg maot was delivered. 

(1) A. I. R. 1924 Lah. 104=4 Lah. 876^ ' 
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In all penal matters the utmost strictness in 
procedure must be observed. Where the mode 
in which a criminal trial is to be conducted 
is, as it is in India, regulated by Statute, a 
departure from the authorized procedure can 
itself only be sanctioned by a statutory provi¬ 
sion. There is no Such sanction for any of 
the illegalities which have taken place in the 
course of the trial of these two cases. 

Finally the learned Judge held that 
the trials being prohibited in the mode 
in which they were conducted were, 
therefore, illegal. These observations 
apply with greater force to the circum¬ 
stances of the present case because a 
procedure somewhat similar to that in 
the reported case was adopted therein 
with this difference that in the present 
case there is not even the consent of the 
accused and the counsel to the unautho¬ 
rized procedure and use has been made 
as substantive evidence of statements 
made before the Investigating Police 
Officers. 

Reference may also be made to Madat 
Khan v. Emperor (2) in which their 
Lordships of the Privy Council advised 
His Majesty that special leave to appeal 
should be granted because of the appre¬ 
hension that it might turn out that evi¬ 
dence which was given in one trial had 
been improperly imported into a quite 
separate trial. In that oase there were 
two separate trials in two cross cases but 
they were dealt with in one judgment 
by the appellate Court. When the case 
was finally diaoussed before the Judioial 
Committee on its merits it turned out 
that the apprehension mentioned above 
was not well-founded because in spite 
of there being one judgment in two cases 
the appellate Court had kept the evi¬ 
dence in both separate and it did not 
appear that the evidence recorded in one 
oase was used as evidence in the other. 
The appeal was finally dismissed by 
their Lordships but the reasons given 
for granting special leave to appeal show 
that if the apprehension alluded to above 
had turned out to be well-founded the 
oonvictions would probably have been 
set aside. 

In my opinion, therefore, the manner 
in which the learned Sessions Judge has 
dealt with the two oases is not war¬ 
ranted by any sanction of law and the 
trials in these cases were illegal. I 
would, therefore, accept these appeals, 
set aside the convictions of the appel- 

(2) A. I. R. 1927 P. C. 26=8 Lah. 193 (P. C.)~ 
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lants in both' cases and order a re-trial 
of the appellants in the manner pro¬ 
vided by law. 

I wish to make it clear that this order 
does not authorize the re-trial of those 
of the accused, who have been acquitted 
by the Sessions Judge. 

Fforde, J .—I agree. 

SJ * Convictions set aside. 
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Tek Chand, J. 

il. L. Pritchard —Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 133 of 1928, De¬ 
cided on 13th April 1928, from order of 
First Class Magistrate, Lahore, D/- 6th 
January 1928. 

(a) Criminal P. C., S. 342— Examination of 
accused after examination of some only of the 
prosecution witnesses \s not illegal. 

Where the Magistrate examined the accused 
at length after only 6ome of the witnesses 
for iho prosecution were examined, but it was 
not proved that any prejudice was caused 
to the aocused. 

Held : that the procedure though irregular 
was not illegal. [P 885 0 2] 

£ (6) Criminal P. C., S. 342— Non-compliance 
with second part of S. 342 (1) is serious illega¬ 
lity vitiating the trial . 

Noncompliance with the mandatory provi¬ 
sions of the second part of Cl. (1), S. 342, re¬ 
quiring that the Magistrate shall question the 
aoensed generally on the Qase after the wit¬ 
nesses for fchu prosecution have been examined 
and before he is called upon for his defonoe, i& 
a serious illegality sufficient to vitiato the trial, 
at any rate from the stage at whioh the acoused 
should have been so examined. [P 836 0 1] 

❖ (c) Evidence Act , Ss. 14 and 15 — Evi¬ 
dence of collateral facts—Principles explained 
—Charge under S. 409, Penal Code for em¬ 
bezzling specific sums—Evidence of embezzling 
other sums is not admissible. 

It is settled law that under neither of Ss. 14 
and 15 oan the evidence on facts similar to but 
not part of the same transaction as the main 
fact be received for the purpose of proving fcho 
occurrence of the main fact, wkioh must be 
established by evidence directly bearing on it. 
But when the existence of that fact has been so- 
established and a question arises as to the state- 
of mind of the person who did it, or whether 
the aofc in question was done aooidentially or 
with a particular knowledge or intention, evi¬ 
dence of similar acts may, under oertain con¬ 
ditions, be admitted. 6.14 is -wholly inappli¬ 
cable to a case where the state of mind on feel¬ 
ing of the accused is not a faot in issue ora 
relevant fact, and the guilt or innocenoe de¬ 
pends on proof of actual facts l 6 Cal • C55 • 

42 Cal. 957 ; 47 Cal. 671 [F . B.) ; 12 P. B. 
1913 Cr, and Beg. *v, Bichardson , 8 Cox 440* 
R*l. on. t p A 8 ’ 0 U 

Where the acoused was charged under 8. 409* 
Penal Code, for embezzling three specifio sums* 
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Held : that evidence of collate*al offences in 
respect of other sums was not admissible. 

* [P 3S7 C 1] 

(d) Criminal P. C., S. 423 —Charge o) cri¬ 
minal breach of trust—Altering the convicUon 
on appeal to abetment of the off once is unfair. 

If in the case of a breach of trust where proof 
of (abetment differs from proof of substantive 
offence in material particulars, of the 
attention of the accused is not directed at the 
time of framing the charges or during the trial 
to the fact that he might have to meet a charge 
of abetment, it would be highly unfair for the 
High Court on appeal to alter the conviction 
to one of abetment. [P 390 C 1 j 

# ( e ) Penal Code , S. 409 — Offence com¬ 
pleted — Subsequent help to real offender to 
conceal: embezzlement is not abetment of the 
offence under S . 409. 

Where the offence of embezzlement was ex- 
nypothesi complete long before, anything done 
subsequently to help the real offender to con¬ 
ceal the embezzlement might be punishable 
under some other section but does not amount 
to abetment of the offence under S. 409 : A. /. 
R. 1921 Pat. 286, Ref . [P 990 C 2] 

(/) Penal Code , S. 409 —Criminal misappro¬ 
priation—Prosecution must prove that money 
was paid in trust and that it was not so ap¬ 
plied. 

In .oases of criminal misappropriation the 
onus lies on the prosecution to prove not only 
that money was paid to the accused in trust but 
also that he did not apply it for the purpose for 
wbioh it was given : Ratan Lai, U . R .• Cr. C. 
872 and 860 ,' Rel. on. [P 392 C 1] 

(g) Evidence — Inculpatory facts must be 
shown to be incompatible with the innocence of 
the accussd in order to convict him on circum¬ 
stantial evidence. 

In order to infer guilt from the circum¬ 
stantial evidence it inust be shown that the in¬ 
culpatory facts are incompatible* with the inno¬ 
cence of the accused and incapable of explana¬ 
tion upon any other reasonable hypothesis than 
that of his guilt. [P 392 C 2] 

Moti Sagar, Baghunath Sake and Ed' 
munds—lor Appellant. 

Dev Raj Sawhney and Raj Krishna— 
for the Crown. 
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(b) Rs. 1,745-9-0 received from Messrs. K. 1/ 
Wadi. Lahore, on 9th December 1924, and^ 

(c) Rs. 846 received from Me6! 1 J. K. L. 
Wadhi, Lahore, on 12th August 1925. 

The learned Magistrate has found all 
the charges proved against the three ap _ 
pollants and has sentenced each of them 
to undergo rigorous imprisonment for 
two years and pay a fine of Rs. 1,000 
under each charge, the sentences of im* 
prisonment to run oonsecutively. As 
every one of the convicts had been, in 
the aggregate, sentenced to imprisonment 
for six years and a fine of Rs. 3,000 he 
had a right of appeal direct to this Court. 
The three convicts have accordingly pre¬ 
ferred separate appeals (Criminal Appeals 
Nos. 73,83 and 133 of 1928) but as they 
arise from the same judgment, I have 
heard them together and shall dispose of 
them in one judgment. 

Before dealing with the merits of the 
case in respect of the three speoific items 
for embezzling which the appellants have 
been found guilty, I propose to set out a 
few preliminary facts, and to discuss and 
decide certain legal points on which 
there has been much argument before me. 

During the period with which we are 
concerned (October 1924 to April 1926) 
the staff of the Telegraph Stores Depot at 
Mughalpura consisted of Pritchard (ap¬ 
pellant in Cr. A. No. 133 of 1928) as the 
officer-in-oharge, Abdul Aziz (appellant 
in Cr. A. No. 83 of 1928) as Store keeper 
and three permanent Clerks, Tirath Ram 
(appellant in Cr. A. No. 73 of 1928), Mo¬ 
hammad Umar(P. W. 3) and Muhammad 
Qazim (P. W. 6) a Chaprasi Ghulam 
Dastgir and a few labourers. In addition 
to these persons Mohammad Munir (D. 


Judgment—M. L. Pritchard. Deputy 
Assistant Engineer, who was the officer- 
in-oharge of the Telegraph Stores Depot 
Mnghalpura (Lahore) in 1921-26, Abdul 
Aziz, Store-Keeper, and Tirath Ram, Clerk 
in the same Depot, were tried at one 
joint trial by Mr. Phailbns, Magistrate, 
First Class (with enhanoed powers) 
Lahore, under S. 409,1. P. C., for having 
committed oriminal breach of trust in 
respeot of the following three sums 
which, it was alleged, they had reoeived 
for. credit to Government FundB but 
which instead of depositing in the Im¬ 
perial Bank of India in the acoount of 

/ they had misappropriated : 

la) Bs. 182 reoeived from Meisra. Pokhar Daa 
« Bona, Lahore, on 18th October 1924 ; 


W. 7) aUo appears to have worked as a 
temporary clerk for some time. In the 
Depot there used to be kept a large 
quantity of Telegraph stores, as it was 
the distributing centre for the Punjab. 
Out of these stores serviceable artioles 
oould be bonght by private individuals 
with the sanction of the higher autho¬ 
rities at Caloutta, payments for whioh 
were to be made to the officer in oliarge, 
who was also authorized to sell unser¬ 
viceable stores by public auotion under 
certain prescribed conditions. Elaborate 
rales bad been framed and directions 
sent from the Head Office at Oalontta for 
maintaining the oash book and other 
registers and for submission of returns 
and it was provided that all moneys 


384 Lahore Pritchard v. Emperor (Tek Chand, J.) 


1928 


received were to be deposited in the Im¬ 
perial Bank of India. 

On 16th December 1926, the police 
challaned under S. 409, I. P. C , five per¬ 
sons namely, the three appellants, P. W. 
2 Harsaran Dag, 8on-of Bhagwan Das, of 
Kuoha Missar Beliram, and one Rahmat 
IIah, son of Din Mohammad, of Mohalla 
Kundigaraa, Lahore, on the allegation 
that the three appellants had received on 
behalf of Government Rg. 12,300*1-9 as 
the price, of Government stores sold to 
private individuals directly or through 
public auctioneers but had misappro* 
priated the same, and that Ramsaran Das 
and Rahmat Ullah aforesaid had abetted 
this unlawful act of the appellants. A 
list of 53 witnesses, whom the proseoution 
intended to produce at the trial, was at¬ 
tached to the challan. The five persons 
aforesaid were ia due course produced be¬ 
fore the Additional District Magistrate 
but he transferred the case for trial to 
the Court of Mr. Phailbus, Magistrate 
First Class. On 7th February ld27, the 
Public Proseoutor stated that he intended 
to proceed in this case against three per¬ 
sons only viz : Pritchard, Abdul Aziz 
and Tirath Ram appellants in respect of 
the sum of Rs. 11.309-13-6 allegel to 
hive been misappropriated between 13th 
October 1921 and 5th April 19^6, and 
that separate challans regarding the em¬ 
bezzlement of the remaining sum of 
Rs. 990*4-3 would be sent up against 
Ramsaran Das and Rahmat ITllah and 
oartain other persons. Accordingly the 
Magistrate discharged Ramsaran Das and 
Rahmat Ullah and proceeded to try the 
oase against Pritchard, Abdul Aziz and 
Tirath Ram. The sum of Rs. 11,309-13-6 
whioh the Public Prosecutor proposed to 
prove in this trial as having been em¬ 
bezzled by the appellants, comprised 
thirteen items, alleged to have been re- 
oeived on different occasions as follows : 


After the evidence of only 8ix wit¬ 
nesses for the prosecution had been re¬ 
corded, the Magistrate on 7th Maroh 
1927, proceeded to examine the accused 
Pritchard and continued his examination 
for three days which covers 16 pages of 
closely typed matter. He then examined 
Abdul Aziz aocused on the 10th, and 
Tirath Ram accused -on the four suc¬ 
ceeding days. Tirath' Ram's statement 
also extends over 14 typed pages of the 
record. At the next hearing the Public 
Proseoutor resumed the examination *of 
the remaining witnesses for the prose¬ 
cution and by the 22nd July the 
evidence of nine more witnesses (P. 
Ws. 7-15) was recorded. On that date 
the Magistrate noted that Asaf Ali Sub- 
Inspeotor whom the Publio Prosecutor 
wanted to produce was absent. He accord¬ 
ingly put further questions to the acoused 
in respeot of the evidence which had been 
led till that time and after recording 
their answers adjourned the oase to 15th 
August 1927. On that date also Asaf Ali 
did not appear again and the Publio 
Proseoutor produoed D. S. P. Morris (P. 
W. 16) at the conclusion of whose evi¬ 
dence the three accused were again 
questioned generally as to the evidence 
produced against them aud they replied 
that they had nothing further to add to 
their former statements. Thereupon the 
Magistrate on 29th August 1927, framed 
three oharges under S. 409, I. P. O., 
against the three appellants jointly for 
having received and misappropriated the 
sums of Rs. 162, 1,745-9*0 and 846 
being the first three of the 13 items com¬ 
prising Rs. 11,309-13-6 whioh were al¬ 
leged by the proseoution at the com¬ 
mencement of the trial to have been em¬ 
bezzled. 

The aooused. having pleaded not guilty, 
recalled most of the prosecution wit¬ 
nesses for re-oross-examination, which 


Amount. 


No 

. Date. 

Rs. 

a. 

P- 

1 

13th Ootober 1924 

162 

0 

0 

2 

10th December 1924 

1,745 

9 

0 

8 

12th August 1925 

846 

0 

0 

4 

12th N -vember 1925 

752 

13 

6 

5 

17th Deoember 1925 

1,000 

0 

0 

6 

25th May 1925 

2,000 

0 

0 

7 

1st June 1925 

123 

12 

0 

8 

23th July 1925 

1,800 

0 

0 

9 

21st December 1925 

363 

3 

0 

10 

5th April 1926 

900 

0 

9 

H 

19th January 1926 

561 

5 

0 

12 

23rd January 1926 

500 

0 

0 

IS 

22nd February 1926 

553 

3 

0 


Person who paid the money, 

Pnran Ohand of Pokhar Das and sons. 
Wadhi. 

Wad hi. 

Wadhi. 

Pokhar Das. 

Wadhi. 

Wadhi. 

Wadhi. 

Wadhi. 

Wadhi. 

Ramsaran Das. 

Ramsaran Das. 

Kirpa Ram, Secretary M. C. Hoshiarpur 
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continued till the l£th November 1927. 
On that date also A9af Ali Sub-Inspector, 
was absent and tbe o*9e was adjourned 
to 2lsfc November 1927. As if Ali at last 
appeared on 2Ls , '» and was examined and 
cross-examined on that anl the following 
day and at the conclusion of his evidence 
the Magistrate recorded that the prose¬ 
cution was closed aud that 

the aocaaed have nothing to add to their pre¬ 
vious stitements. They however, wish to pro¬ 
duce defence. 

After several witnesses for the defence 
had been examined and arguments heard, 
judgment was announced on 6tb January 
1928, the concluding portion of whioh 
runs as follows: 

There is no evidence as to how the money 
was divided between themselves but the prose¬ 
cution has proved that all three aoou9ed did 
embezzle not only the amounts of which they 
stand charged but tea other items also. I have 
no hesitation in finding them all guilty, and 
convict thorn of offences punishable under 
8. 40 >, I. P. 0., a9 regards all three beads, and 
taking into consideration that about Rs. 12,000 
have been embezzled I order that Pritohard, Ab¬ 
dul Aziz and Tinth Ram undergo rigorous im¬ 
prisonment for a period of two years each under 
eaoh hoad The sentences to run consecutively, 
i Tbe 7 shall also 'pay a flue of Rs. 1,000 eaoh 
andor eaoh head miking a »oUl of Rs. 3,000 
and in defanlt sh ill undergo rigorous imprison¬ 
ment for a period of six months eaoh under 
eaoh head. 


To the procedure followed at the trial 
exception has-been taken by Mr. Moti 
Sagar, co insel for the appellant Prit¬ 
ohard on two grounds. Firstly it has 
been contended that the learned Magis¬ 
trate ought not to have examined the ac¬ 
cused at such great length after only six 
witnosses for the proseonfion had been 
examined and a large part of the evidence 
still remained to be reoorded. The 
learned oounsel suggested that the 
lengthy examination of the accused Prit¬ 
ohard and Tirath Ram at that stage was 
m the nature of cross-examination and 
was intended to ascertain beforehand 
their defence so as to enable the proseou- 
to mould the rest of their evideaoe in the 
light of *the admissions made; and he 
argned that this procedure was -wholly 
Ulega! being contrary to the letter and 
epifit of S. 342, Criminal P. 0., and has 
Iy P ra i Q<ii 03d the accused. Sir 
Ahdul Qadir and Mr. Ram Lai Auand 
Who appeared respectively for tbd other 
appellants Abdul Aziz and Tirath Ram, 
While agreeing that the Magistrate ought 
noMo have examined the aooused at the 


stage at and in the manner in which they 
were examined book up the position that 
this was an immaterial irregularity 
whioh cannot and does not vitiate the 
trial. Mr. Raj Krishna for the Crown 
streneously urged, on the other hand, 
that the provisions of S. 342 had not 
been contravened in any way and that the 
prooednre adopted by the Magistrate was 
neither illegal nor irregular. After fully 
considering the arguments addressed to 
me by the learned oounsel and carefully 
scrutinizing the relevant portions of the 
record I am of opinion that though the 
Magistrate would have been well-advised 
in not examining the accused at this 
stage, his procedure was not illegal and 
Mr. -Moti Sagar’s contention that the 
entire proceedings be quashed and a re¬ 
trial ordered must be overruled. Of the 
first six witnesses, who had been ex¬ 
amined for the prosecution before the ex¬ 
amination of the ncoosed on 7th Maroh, 
Mohammad Umar (P. W. 4) had given 
evidence to prove a large number of 
entries in the cash book at the Depot 
showing receipt of the -13 items men¬ 
tioned in the ohallan and had also de¬ 
posed as to a large number of books and 
documents in the handwriting of one or 
the other of the 'accused and Tola Ram 
(P. W. 6) treasury olerk had stated 
that these suras were not entered as hav¬ 
ing been reoeived in the books of the 
Treasury. In addition to this, other wit¬ 
nesses had given further evidence bearing 
on item9 alleged to have been embezzled. 

In these oironmstance9 the Magistrate 
was entitled an ler S. 342 to put such 
questions to the aooused as ho considered 
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them to explain tbe oiroumstanoes whioh 
appeared against ‘them in the evidence 
which had been led up to that time. It 
is no doubt true that the examination of 
the aooused extended over several days 
and occupied a large number of olosely 
typed pages of the reoord, but it appears 
that most, if not all, of the questions put 
by the Magistrate to eaoh aooused related 
to the documents with reference to whioh 
Mohammad Umar had given evidence 
and it was in answer to these questions 
that the aooused Pritchard and Tirath 
Ram instead of admitting or denying 
their handwriting, gave ‘lengthy answers 
and volunteered detailed explanations 
with regard to the subject-matter of eaoh 
entry. The examination of the reoord 
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indicates that it was not the nature of 
the questions .'but the length and pro* 
lixity of the answers given by these two 
accused which were responsible for the 
long duration of the examination. It is 
also significant that though the accused 
were represented by experienced counsel 
at the trial, no objection to this proce* 
dure was taken at the time and further 
this point wa3 not raised in any of the 
memoranda of appeal filed in this Court. 
Indeed, Mr. Moti Sagar himself did not 
take up this point till the very close of 
his opening address and even at that 
time ;be argued it in a faint-hearted 
manner. It was only in his final reply 
that the learned oounsel laid much stress 
on the point, and at that stage too, coun¬ 
sel for the other two appellants did not 
join with him in pressing it. As however, 
the objection if substantiated, would have 
vitiated the whole trial, I allowed it to 
be fully argued. It has not been indi¬ 
cated that-the prosecution were able to 
take improper advantage of the state¬ 
ments made by the accused or that pre¬ 
judice was actually caused to any of the 
appellants. In the-e circumstances I am 
of opinion that the objection is devoid of 
all force and I overrule it. 

The seoond contention raised by Mr. 
Moti Sagar (in which again Sir Abdul 
Qadir and Mr. Ram Lai Anand did not 
join him) is that the mandatory provi¬ 
sions of the second part of Cl. (l), S. 342, 
requiring that the Magistrate shall ques¬ 
tion the accused generally on the case 
after the witnesses for the prosecution 
have been examined and before he is 
called upon for his defence, were not 
complied with. This objection, if estab¬ 
lished, would disclose a serious illegality 
sufficient to vitiate the trial, at any rate 
from the stage at which the accused 
Ishould have been so examined. The facts 
bearing on this point have been set out in 
detail above, from which it will appear 
that in addition to the statements whioh 
the accused made in answer to the ques¬ 
tions pnt by the Court on 7th March 
1927, they were examined on 22nd July 
1927, and after the evidence of (P. W. 16) 
Morris, had been recorded on 15th 
August the Magistrate questioned them 
generally as to the evidence produced 
against them and they stated that they 
had nothing further to add to their 
former statements. Charges were then 
framed against them and after the prose¬ 


cution witnesses had been re-cross-ex* 
amined and the last witness Asaf Ali 
(P- W. 17) Sub-Inspector examined, the 
accused are recorded to have stated evi¬ 
dently in answer to questions put by the 
Magistrate, that they had nothing more 
to add to their previous statements, but 
wanted to produce evidence in defence. 
It is no doubt true that this answer is 
recorded in the indirect form of narra¬ 
tion, but in my opinion this does not 
affect the question. I have no manner 
of doubt that after the prosecution wit¬ 
nesses had been cross-examined and the 
evidence of Asaf Ali concluded the Magis¬ 
trate did ask the accused generally about 
the case and they replied that they had 
nothing more to add to the very lengthy 
and detailed statements which they had 
already made on three different occasions. 
The learned counsel for both parties have 
drawn my attention to a number of rul¬ 
ings, whioh disclose a serious conflict of 
judicial opinion on the question whether 
“examination” in this part of S. 342 
means examination-in-chief, or it also in¬ 
cludes the further cross-examination and 
re-examination of the witnesses. I do'not, 
however, think it necessary to decide 
whioh of these rival views is sound, as 
I am of opinion, that even if the latter 
view is correct the provisions of this 
section were substantially complied with¬ 
in this case. The objection, fails and 
must be overruled. 

Mr. Moti Sagar’s third point, whiob 
has been strongly pressed by counsel 
for the other appellan s as well is, how¬ 
ever, much more substantial. As already 
stated the appellants were oharged with 
having embezzled three specific items of 
Rs. 162, Rs. 1,745-9-0 and'846 only but 
at the trial the prosecution led evidenoe 
relating to alleged embezzlements of 10 
other items (No. 4-13 of the list given 
above). The learned Magistrate in his 
judgment has disoussed this evidenoe and 
recorded definite findings that the appel¬ 
lants had committed criminal breaoh of 
trust in respeot of these 10 items also 
and as will have been seen from the oon- 
oluding portion of this judgment oifced 
above, he has taken this fact into con¬ 
sideration in basing the oonviction and 
in passing heavy sentences on them. 
Appellants’ counsel have contended that 
this evidenoe was inadmissible and irrele¬ 
vant and ought not to have been allowed 
to go on the record, and in any case it 
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ought not to have been used against 
them in the manner in whioh it has been 
done by the Magistrate. Mr. Raj Krishna 
for the Crown, in the very able argument 
which he addressed to me on the point, 
has very fairly and properly conceded 
that he cannot defend the action of the 
learned Magistrate in definitely finding 
the appellants guilty in respect of the 
items which were not included in the 
indictment, or in taking these findings 
into consideration in passing the sen¬ 
tences. But he has argued that the evi¬ 
dence was admissible under Ss. 14 and 
15, Evidence Act. It is however, settled 
law that under neither of these sections 
can the evidence of facts similar to but 
not part of the same transaction as the 
main fact be received for the purpose of 
proving the occurrence of the main fact, 
whioh must be established by evidence 
directly bearing on it. But when the 
existence of that fact has been so esta¬ 
blished and a question arises as to the 
state of mind of the person who did it, 
or whether the act in question was done 
accidentally or with a particular know¬ 
ledge or intention that evidence of similar 
acts may, under oertain conditions, be 
admitted. S. 14 provides that : 

foots showing the existence of any state of 
mind * * * * are relevant, when the existence 
of any snch state of mind ***** * is in 
issue or relevant. 


As pointed out by Garth, C. J., In the 
leading case Empress v. Vyapuri Mooia - 
liar (U ; 

Sootion 14 seems to me to apply to that 
olass of oases whore a particular uct is mote 
or less criminal aooording to the state of 
mind or feeling of the person who does It ; 
as for instance in actions for slander or 
false imprisonment or malioious prosocntion 
where malice is one of the main igredienta in’ 
the wrong whioh is charged, evidenoe ie admis¬ 
sible to ehow that the defendant was actuated 
by spite or enmity against the plaintiff. But 
I think we must be very oareful not to extend 
the operation of the section to other oases 
where the question of the guilt or innooenoe 
depends on aotual faots and not upon the state 
of a man s mind or feeling. We have no right 
to prove that a man oommitted theft or any 
other onme on one ocoasion by showing that 
be oommitted similar orimes on other oooa- 

a fteafc, it must be held that 
a. 14 is wholly inapplicable to the pre¬ 
sent oase, as here the state of mind or 
feeling °f, an y °f fche appellanfea is ad¬ 
mittedly not a faot in issue or a relevant 


fact, and the guilt or innocence depends 
on proof of actual facts. 

Let us now refer to S. 15 which runs 


as follows : 

When there is a question whether an act 
was accidental or intentional or done with a 
particular knowledge or intention the fact that 
such act formed part of a series of -similar oc¬ 
currences in each of which the person doing 
the act wa9 concerned is relevant. 

It will be seen that under this section, 
the prosecution cannot use the evidence 
as to the commission of other acts of 
a similar nature in proof of the exis¬ 
tence of the specific acts which form the 
subject matter of the charge. But when 
the existence of these acts has been esta¬ 
blished by evidence aliunde and the only 
question which remains to bo decided is 
whether they were done accidentally or 
intentionally or with a particular know¬ 
ledge or intention, then and then only 
could the evidence of other similar acts 
be let in, provided : 

(a) it was shown that such acts were 
of the same specific kind, and 

(b) they formed part of a series of 
occurrences in each of which the person 
committing the act was*concerned. S. 15 
embodies a well-established rule of the 
English law of evidence whioh has been 
thus enunciated by Lord Hersohell, Lord 
Chancellor, in the well-known oase of 
Makin y. Attorney General for New South 
Wales (2). 

* a L° r dahips* opinion the principles 

whioh must govern the decision of the oase aro 
clear, though the application of them ia by no 
moans free from difficulty. It ia undoubtedly 
not competent for the prosecution to adduce 
evidence tending to show that the aocused has 
been guilty of oriminal aots other than those 
covered by the indiotment, for the purpose of 
loading to the conclusion that the accused ia 
a person likely from his oriminal conduot or 
character to have oommitted the offenoe for 
whioh he ia being tried. On the other hand* 
the mere faot that the evidenoe adduced tends 
to show the commission of other orimes doe* 
not render it inadmissible if it be relevant to 
an issue before the jury, and it may be so rele¬ 
vant if it bears upon the question -whether tha 
aots alleged to eonatitute the orime oharged in 
the indictment were designed or accidental, or 
to rebut a defence whioh would otherwise bo 
open to the aooused. 




--- wuuu WUUOIUOIOU 

length by Mookerji, J. in Amrit Lai 
Hazra v. Emperor (3), and by a Pull 
Bepob of the same C onrfc in Emperor v. 

W 0 : o W=*» L ' J - p - 0. 41=69 

to\ 148=17 Oox. 0. 0. 704 

( 8 ) [1916] 42 0»1. 957=21 0. LjJ. 331=09 
I. 0. 518=19 0. W. N. 676. 39 
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Panchu Das (4), in the former of which 
the rule is formulated ia the following 
terms : 

Factj similar to but uot part of tho same 
transaction as the main fact, are not, in general 
admissible to prove either the occurrence of 
the main faot or the identity of its author. 
But evidence of similar faots although in 
general inadmissible to prove the main fact 
or the connexion of the parties therewith, is 
receivable after evidence aliunde on these 
points has beeu given to show the state of mind 
of the parties with regard to suoh faot ; in 
other words, evidence of similar facts may be 
received to prove a partj’a knowledge of the 
natcre of the main fact or transaction, or his 
intent with respect thereto. In general, when¬ 
ever it is neoessary to rebut even by anticipa¬ 
tion, the dafenoe of accident, mistake, or other 
innocent condition of mind, evidence that the 
defendant has been concerned in a systematic 
course of conduct of the same specific kind as 
that in question may be given. To admit evi¬ 
dence under this head, however, the other acts 
tendered must be of the same speoifio kind as 
that in question or uot of a different character, 
and the acts tendered must also have been 
proximate in point of time to that in question. 

An illustration of the kind of oases in 
which such evidence can be admitted is 
Girdhari Lai v. Crown (o), where the 
accused had been charged under S. 420, 
I. P. C., for having received from the two 
oomplainants certain sums of money on 
false pretences that he had been autho¬ 
rised to recruit unskilled labour for 
service in Africa and that on payment 
of certain fees he would be able to engage 
them for service in that country. The 
prosecution alleged that the acoused had 
not been given any such authority to 
recruit and that the whole of his recruit¬ 
ing business was bogus and fraudulent. 
The accused admitted having received 
this sum of money but alleged that he 
had done so honestly and not with any 
fraudulent intention. To rebut this 
defence the prosecution was allowed to 
show that in the course of this sham 
business the acoused had defrauded other 
persons from whom he had received sums 
of money on false pretences of a similar 
kind. It should bo noted that this evi¬ 
dence was not admitted to prove the 
receipt of the money from the com¬ 
plainant which faot had indeed been 
admitted by tho acoused but to deter¬ 
mine, the sole question whioh required 
decision there whether he had received 
the money with an honest or a fraudulent 


(4) [L920J 47 Cal. 671=31 C. L. J. 402=53 
• I. C. 929=24 C. W. N. 501 (F.B.). 

(5) [19L3J 12 P. R. 1913 Cr.=269 P. L. R. 
1914=3 I. C. 931=26 P. W. R. 1910, Cr. 


intention. Another case of the same kind 
is Reg v. Richardson (6), in which the 
indiotment oharged the person with hav¬ 
ing embezzled three sums of £ 2 each, the 
money of bis employer. After evidence 
had been given relating to these sums 
it was proposed to lead evidence of other 
items whioh were also alleged to have 
been embezzled, to show that if it should 
be contended that the sum charged in the 
indiotment were the subjeot of a mistake 
in keeping of the acoount, there being 
many other sums unaccounted for, ad¬ 
mission of evidenoe relating .to these 
sums would assist the jury as to what 
value to attach to that suggestion. It is 
obvious that the facts of both these oases 
were wholly dissimilar from those of 
the present buc it is important to note 
that in each of them it was held that the 
evidence of the alleged collateral otfenoes 
could not be treated as substantive evi¬ 
dence of the offences charged in the in¬ 
diotment. In both of the n the factum 
of the receipt of the money had been 
admitted by the aocused ; and the sole 
question for determination in the former 
was whether the money had been received 
with a fraudulent or an innocent inten¬ 
tion and in the latter whether money ad¬ 
mittedly received'and still in the posse¬ 
ssion of the accused had not been ac¬ 
counted for by mistake or oversight, and 
it was for this liraitel purpose that the 
evidence of collateral facts whioh formed 
part of a series of a :ts of the same speci¬ 
fic kind was received. 

It is oonceded that in the present oase 
the controversy centres rounl matters of 
fact as to receipt or retention of three 
specific sums, and no question of the 
kind mentioned in Ss. 14 and 15 arises or 
has been argued before me. I must, 
therefore, hold that the evidence of the 
alleged collateral offences, was errone¬ 
ously admitted and ought to be left out 
of consideration. 

Excluding the evidence whioh I have 
held to be inadmissible, let us now see 
if the proseoution have succeeded in 
establishing the guilt of one or more of 
the appellants in re-peot of the three 
sums in question. In determining this 
question it must again be borne in mind 
that the appellants were not indicted for 
conspiracy to oo nmit criminal breaoh of 
trust nor for abetment of the acts of 
eac h other hut each one of them wajs 

161 Ll°5<*j b Cox. 44b. 
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oharged for and has bsen found guilty of 
having himself committed three substan- 
tive offences. Accordingly the prosecu¬ 
tion must establish against each of them 
the essential ingredients of the offence, 
namely : 

(i) that he was entrusted with each of 
thespsoi io su ns in question ; 

(ii) that he misappropriated it or con¬ 
verted it to his own use ; 

(iiij that such misappropriation or 
con\ersion was in violation of (a) any 
direction of law prescribing the mode in 
which snob trust was to be discharged, 
or (b) any legal contract, express or im¬ 
plied which he had made touohing the 
discharge of suoh trust, 

or that he wilfully suffered some other 
person to do as above. 

After a careful scrutiny of the evidence 
I have no hesitation in saying that the 
proseoution have failed to establish the 
first of these essential points against 
both Abdul Aziz and Tirath Ram. It 
is admitted that uader the rules as well as 
according to the “ daty list ” (Ex. P. 9) 
submitted by the officer in charge of the 
Depot to the Controller of Telegraph 
Stores, Alipore, on 15th May 1924, it 
was not the duty of either of these ap¬ 
pellants to deal with oash. On the other 
band, the amount reoeived in 019 b, the 
cash book and the oheque book were to 
be kept by the officer in charge in an 
iron sife fixed in the wall of his room. 
All cisb was to be received and payments 
made by him personally and he was res* 
pon-nble for depositing the amounts 
received in the Imperial Bank of India 
to the Credit of the Stores Depot. Abdul 
Aziz wa9 store keeper and Tirath Ram 
dealt with the "general” and “account” 
correspondence and assisted the officer 
in charge in suoh work as was assigned 
to him. It was not, therefore, a part of 
the ^duties officially assigned to Abdul 
Aziz and Tirath Ram to receive cash or 
deposit it in Bank. So far as the three 
items in question are concerned, it was 
admit ed by the learned counsel for the 
Crown before me that they are proved to 
have been reoeived by Pritchard. The 
evidence on the point is conclusive and 
is to the effeot that 

(a) Rupees 162 was delivered to Prit* 
ohard on 13th Ootober 1924, by a Chap¬ 
in 8 sent by, Puran Ohand, Accountant of 
Messrs. Pokhar Das and Sons, who had 
purchased 18^ poles from the Store at 


Mughalpura with the permission of the 
Calcutta authorities. 

(b) Rupees 1745-9-0 had been brought 
on 9th December 1924, in cash by Tirath 
Ram from Messrs. Wad hi and Co. who' 
had auctioned certain unserviceable 
stores on 2 Jth October 1924, and that 
thi9 sum was actually paid by Tiratb 
Ram to Pritchard. 

(cj Rupees 846 wax aotually paid by 
Wadhi to Pritchard in the office on 12th 
August 1925, as part-payment of the 
sale proceeds of unserviceable artiolea 
auctioned by him on 20th July 1925. 

Pritohard’a defence is that after re¬ 
ceiving eaob of these sums be made it 
over to Tirath Ram to be deposited in 
the Bank and that he does not know 
what happened to the money thereafter. 

Taking the case of Abdul Aziz first, it 
will be seen that there is no allegation 
muoh less proof that any of the sums in 
question was ever eutrusted to him or hn 
had any dominion over it. The learned 
Magistrate has mentioned four points as 
indicating his guilt. 

(a) His failure to keep a certain regis¬ 
ter (Ex. P. L.) relating to sales of ser¬ 
viceable stores which he was directed to 
keep as far back as September 1923 It 
is conceded that this register had nothing, 
to do with the receipt or disposal of casb 
and even if it had been properly main¬ 
tained, it would not have thrown any 
light on the misappropriation of the sale 
price of the articles aotually sold. Abdul 
Aziz’s oonduot might be punishable de¬ 
partmental^ but this ciroumstanoe -has 
no probative value as proving his guilt. 

(bj Delay on his part in sending to 
Caloutta the " Store Vouoher ” ( Ex. P. 
E. E.) relating to the first sale which he 
sent on 8th Ootober 1924, instead of 
4th. I fail to see how his omission to' 
send the vouoher till 8th Ootober could 
prove his having misappropriated the 
money, wbioh was aotually reoeived in 
the office by Pritchard five days later. 

His writing the letter (Ex. P. A. 1> 
whioh was signed by Pritchard, to 
Pokhar Das and Sons, that the oheque* 
for Rs. 162 formerly sent by them bad 
been lost and that a new oheque be sent 
In my opinion this latter indicates his- 
innocenod rather than guilty knowledge. 

'd* His not preparing the sale ao- 
oonnts relating to 2nd and 3rd items 
Bat it is admitted by D. W. 16 H. p‘ 
Catterji, Head Clerk, Telegraph Stores^ 
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Calcutta, and is proved by other evi¬ 
dence also that it was not Abdul Aziz’s 
duty to do this. 

Mr. Raj Krishna admitted his inabi¬ 
lity to support his conviction on the se¬ 
cond and third charges. I find the evi¬ 
dence on the record insufficient to con¬ 
nect this appellant with the alleged 
embezzlement and I hold that he has 
been wrongly convicted and acquit him. 

Coming now to the case against Tirath 
Ram the first question is whether he was 
entrusted with any one or more of of the 
sums in question (After considering evid¬ 
ence His Lordship proceeded). The result 
is that there is no reliable, direct or cir¬ 
cumstantial evidence on the record from 
which it may be inferred that the ap¬ 
pellant Tirath Ram was entrusted 
with any of the sums in question 
or that any portion thereof ever passed 
into his possession. The first element 
necessary to establish the charge against 
him is thus lacking and consequently it 
must be held that he had been errone¬ 
ously convicted under S. 409. 

Mr. Raj Krishna while practically con¬ 
ceding that Tirath Ram could not be held 
guilty of the substantive offence of cri¬ 
minal broach of trust has, however, 
argued that there are sufficient materials 
on *the record to establish a charge of 
abetment against him and this Court 
must on appeal alter the oonviction ac¬ 
cordingly. I have fully considered this 
argument but find myself unable to ac- 
09pt it. In the first place it must be 
borne in mind that in a case like this, 
proof of abetment of the offence of cri¬ 
minal breach of trust must necessarily 
differ in several material particulars 
from proof of the substantive offenoe ; 
and the attention of the appellant not 
having been directed at the time of fram¬ 
ing the charges or during the trial to.the 
fact that he might have to meet a charge 
of abetment it will be highly unfair for 
this Court on appeal to alter the conyic- 
tion, as suggested. Secondly. I do not 
think that the circumstances on which 
counsel for the Crown relies are legally 
sufficient to bring the acts of the appel¬ 
lant within the definition of abetment 
as given in S. 107,1. P. C. There is no 
proof that he instigated Pritchard or any 
person to commit criminal breaoh of 
trust or that he engaged with any one in 
any conspiracy for doing so, or intention¬ 


ally aided by any act or illegal omission 
the commission of such offence. 

As regards the first item of Rs. 162, 
the mere fact that he is the scribe of the 
receipt for the amount, which was 
signed by Pritchard, or that he made an 
entry in the cash book, is no proof of his 
having abetted the offence, and Mr. Raj 
Krishna has -frankly admitted that the 
suggestion of Prichard's counsel that it 
was Tirath Ram and not Pritchard who 
sent the telephonic message received by 
Puran Chand of Messrs. Pokhar Das 
and Sons to send the money in cash in¬ 
stead of by cheque, cannot be. supported 
on the evidence It was, however, stre¬ 
nuously urged that several weeks after 
the receipt of the money by Pritchard 
this appellant prepared the Primary 
Abstract of sales (Ex. P. R. / 2) for sub¬ 
mission to Calcutta from which the 
item of Rs. 162- was omitted, while it 
was included in the office copy (Ex. P. 
R. 2 / A.) These documents are in the 
handwriting of Tirath Ram but are 
signed and certified to be correct by Prit¬ 
chard. At the trial Tirath Ram stated 
that he worte them at the dictation of 
Pritchard and declared that he was not 
responsible for the omission. On the 
other hand Pritchard stated that the 
documents had been written by Tirath 
Rim and he signed them without ve¬ 
rifying their contents. It is not neces¬ 
sary for me to decide as -to which 
of these versions is correct, for even 
if Tirath Ram’s explanation be in¬ 
correct, there can be no doubt that the 
wrong entry made several weeks after the 
alleged embezzlement would not make 
Tirath Ram guilty of abetment of the 
offence of embezzlement. At worst, he 
would be an “ accessory after the fact ”, 
and as such, not punishable under the 
Indian law. The offence of embezzle-! 
ment was ex-hypothesi complete long 
before and anything done subsequently 
to help the real offender to conceal the 
embezzlement might be punishable under 
some other sections but does not amount 
to abetment of the offence under S. 409. 
Reference may in this connexion be 
made to a Division Bench decision of 
the Patna High Court in Eazari La.l v 
Emperor (7) where the question is dis¬ 
cussed in detail. 

The same considerations apply mutatis 
mutandis to the second item of Rs- 

(7) A. I. R. 1921 Patna 2et>. 
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1745-9-0 as the fact that Tirath Ram 
brought the sum of Rs. 1745-9-0 in cash 
from Wadhi and paid it to Pritchard 
does not in any way incriminate him. 
Nor does his subsequent conduct in not 
making correct entries in the sale-ac¬ 
count (Ex. P. C. C.) dated 2Lst January 
1925, and in the Primary Abstract dated 
3rd January 1925, several weeks after 
the alleged embezzlement amount to 
abetment for reasons already given. 

So also with regard to the third item 
of Rs. 846- which was received by Prit¬ 
chard on 12th August 1925, no inference 
against Tirath Ram can be drawn from 
the fact that he is the scribe of the re¬ 
ceipt which was duly signed by Pritchard 
as the officer in charge. In regard to 
the Primary Abstract (Ex. P. W.) and 
the office oopy (P. W. 1) my attention 
was drawn to certain entries in them, 
which had been written over or scored 
out in such a manner that the figures 
subsequently entered appeared to be short 
of those originally written by Rs. 846- 
It was urged that these corrections were, 
made by Tirath Ram and are initialled 
by him. Of these documents, however, 
Tirath Ram only admitted one (Ex. P.w! 
1 ) to bo in his handwriting, but denied 
that the corrections were made by him 
or bear his initials. He did not admit 
Ex. P. W, to be in his handwriting. Both 
these documents seem to have been sent 
during the police investigation to the 
Government of India Expert for Ques¬ 
tioned Documents and he was one of the 
persons included in the original list of 
53 witnesses, whom it was intended to 
produce at the trial, but for some re- 
asons which have not been explained, 
neither ho nor any other expert was pro¬ 
duced to prove that the entries denied by 
Tirath Ram were in his handwriting. 
M eno8 Mohammad Ummar 
f iu' O 0a whlob fcbe learned oounsel 
for the Grown sought to rely is highly 
unsatisfactory. He did not claim to be 
an expert but gave evidence because of 
his alleged familiarity with the hand- 

ES ° Tira6h This witness, 

however, appears to have been through- 

at fc W 6 ^f ag v, am3 t him ‘ aQdin ono ease 

wrnn?i ^ J* 611 Pr0Ved he 

wrongly stated that a document (Ex P 

wheZ , 1 \ Tira « 1 W> handwriting 

That it wi W ,° Q be him39lf Emitted 

written hv p°V°u b ? fc httd b00 n 

y Pntohard. I must, there¬ 


fore hold that the circumstances relied 
upon by Mr. Raj Krishna are wholly in¬ 
sufficient to hold Tirath Ram guilty of 
abetment. 

Coming now to the case against Prit¬ 
chard, I may say at once that the evi¬ 
dence on the record fully establishes that 
he received the three sums in question 
for credit to Government Funds and that 
under the rules it was his duty to remit 
them to the Imperial Bank for credit to 
Government Funds. It has, therefore, 
been satisfactorily established that he 
was entrusted with the moneys. The 
evidence relating to this point has al¬ 
ready been dircussed in detail above and 
it is not necessary to repeat it. The 
question, however, is whether the pro¬ 
secution has succeeded in establishing 
the second point necessary to support a 
conviction for oriminal breach of trust 
against him viz : that he misappro¬ 
priated the moneys or converted them to 
his own use. In this connexion the 
first thing that was necessary to prove 
was that those items had net been 
paid into th9 Imperial Bank, as they 
should have been under the rules. But it 
is significant that though the list of 
witnesses aotached to the oballan in¬ 
cluded three persons from the Imperial 
Bank, namely, Mr. Isles, the Agent. 
Bbagat Rim, Clerk and the Cashier of 
the Bank, none of them was produoed at 
the trial. The only Bank clerk produoed 
was P. W. 15, Banwari Lai Saksena 
but ho stated nothing as to the non¬ 
receipt of the sums in question by the 
Bank. His evidence related to the fact 
fcbo 00al9 °° four receipts, Exs. 
P. W. W. W., P. Z. Z, Z., P. 4 and P. 7 
were not genuine. None of these re¬ 
ceipts has anything to do with the items 
whioh were the subject-matter of the 
oharge. The faots that the sums in ques¬ 
tion were not received *in the Imperial 
Bank could have been easily proved by 
the examination of the books of the Bank, 
but no effort was made to send for them. 

urther Mr. Isles the Agent was exa¬ 
mined as a defence witness (D. W. 15) 

on behalf of Pritohard when he deposed 

as to certain moidents whioh took place 
before him on 2ist April 1926, in 
the pre3enoe of Pritohard and Tirath 
Ram, hut as they relato to a matter 

another 13 \° bQ aub i Qot matter of 
another oriminal proseoution against 

some of the appellants and do not seem 
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to hava any direct bearing on the present 
cise I do not think it proper to discuss 
his evidence. It is sufficient to say th it 
though an opportunity was thus afforded 
by the defence to enable the pro-ecution 
even at that late stage to prove the non- 
receipt of the moneys by the Bank by 
cross-exanining Mr Isles on the point, 
the prosecution failed to avail themselves 
of it an 1 did nit put a single que tion to 
him in cross-examination. Thus a seri¬ 
ous lacuna in the case for the prosecu¬ 
tion ba 9 been left and Mr. Raj Krishna 
for the Crown was constrained to admit 
that he was unable to find any explana¬ 
tion for this omission. He has, however, 
oaten lei that this lefect is suppliel by 
the evidence of P. W. 6 , Tola Rim, Treas¬ 
ury Clerk, Lahore District, who deposed 
t mt the items in question were not 
entered as having been received in the 
b)oks of the Treasury. The entries in 
tnese bioks are admittedly not made in 
the Bank but in the Treasury Office oa 
receipt of the challans sent there, after 
the amount had been deposited in the 
Bank. They cannot, therefore, be 
oonsilarel a 9 primary evidence of the 
transition, which take pi ice in the 
Bink in 1 the fact that a piriicular item 
is not entered in these broke does not 
neoessirily indicate that it had not been 
received by the Bank It must i»e re¬ 
membered that in cases of criminal mis- 
ippropriation the onus lies on the pro- 
secuinn to prove not only that money 
vis piid to the accuse! in trust, but 
ilso that he did not apply it for the pur- 
nose f rr which it was given. As held by 
r.heBmbiy High Court io Queen-Em- 

'press v Hari D ig iu (8): 

In a tri tl for an olIen;e uniar 9. 40> where 
fch** domiiid admitted hiving received the 
money alleged to hive been midipiropriited by 
hnn but defended himself bv a lying that he 
m»de it over to the proocr perao i the onud did 
not lie on him to prove piyment, but on the 
proseoa&io' to pove nonpivment, for it is only 
when the latte id prove 1 ch it the oresu notion 
will arise of misippropriition or breach of 
trout. 

Pte also the case of Queen-Empress v 
Hmnchnn'lra Gunesh. (9! As already 
stated the best evidence to prove non¬ 
payment whs the book 9 of the Btnk. but 
for re isois best kn )W i to the prosecu¬ 
tion, it wis kept bick. 

This, hiwever, does mt settle the 
matter, for the cirou n<t=nti il evidence. 

Ifl) H«t. 1,'n. Or. C. *7 2. 

J9,' Rat. Un. Cr. 0.860. 
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on the record might be sufficient to es¬ 
tablish misappropriation by Pritchard. 
But in inferring bis guilt from this kind 
of evidence it must be shown that the in¬ 
culpatory facts are incompatible with 
the innocence of the appellant and in¬ 
capable of explanation upon any other 
reasonable hypothesis than that of his 
guilt. As pointed out by Mr. Justice 
Wills in his great Work on circumstan¬ 
tial evidence: 

This is the fuadameotal rule the exparimea* 
tarn crania by whioh -the relevancy and effeot 
of circaumantial evidence mu*t be essimatci 

.It i* not enough that a particular 

hypothesis will explain all the phenomena; 
nothing man be inferred merely beoause, if 
true, it would account for the fade, and if the 
circumuinjea are equally capible of solution 
upon any other reasonable hypothesis it it 
manifest that their true moral cause is not ex¬ 
clusively ascertained, but remains in uncer- 
tiinty. and they must, thee* fore, be discarded 
as exclusive presumption of guilt. Every other 
reisouable supposition by which the facts may 
be explained consistently with the hypothesis 
of innoceuce must be rigorously examined and 
successively eliminated and only when no other 
supposition will account for*all conditions of 
the case, can the conclusion of guilt be legiti- 
mitely adopted. 

Theevilence relied upon in this con¬ 
nexion consists mainly of the omission of 
the itens concerned from the returns- 
sent to Calcutta, over tbi 4 appellant’s 
signatures, and the keeping of two 
receipt books, one of which is denounced 
as “ bogus ” by the prosecution. Re¬ 
ference to some of these documents has 
already been made while dealing with the 
ct 9 e against Tirath Ram and I do not 
think it neoessary to discuss them in 
detail again. It is sufficient to say that 
l have carefully examined the evidenco 
bearing on the point and while I am not 
prepared to accept the explanation given 
by Pritchard that be blindly signed these 
documents, I cannot at the same time 
find, that, hiving regard to the princi¬ 
ples enunciated above, the prosecution 
have succeeded in proving that it was 
Pritchard who misappropriated these 
sums. The utmost that can be said is 
that the evidence raises a strong suspi¬ 
cion against hi n. But in a case of this 
kind a conviction cannot be based on 
suspicions only, howsoever strong they 
might be. I am. therefore, constrained 
to give him the benefit of the doubt, and 
must hold that the case against this ap* 
pellant also is not established. 

The result is that l accept all the 
three appeals, set aside the conviction 
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and sentences passed against eaoh appel¬ 
lant, aDd direct that he be set at liberty 
forthwith. The fines if paid will be re¬ 
funded. 

It is unfortunate that the defalcations 
which were the'subjeot-matter of enquiry 
at thia trial should have remained un¬ 
punished, but there is no doubt that this 
is due mainly, if not entirely to the in¬ 
sufficient and careless manner in whioh 
the case for the Crown appears to have 
been conducted in the Court below. The 
whole oourse of the trial discloses a 
great disregard for the elementary rules 
of evidence and oriminal procedure and 
a lamentable lack of discrimination bet¬ 
ween the essentials and the nonessen¬ 
tials. It is much to be regretted that the 
record of the case'should have been allow¬ 
ed to be encumbered with such a large 
mass of inadmissible and irrelevant mat¬ 
ter, with the inevitable result that the 
points, on proof of which depended the 
guilt or innocence of the appellants, 
were lost sight of and material evidence 
whioh was or could, without much diffi¬ 
culty, have been available was not pla¬ 
ced on the record, and several documents 
whioh were in the possession of the pro¬ 
secuting agency remained unproved. In 
their anxiety to lead evidence of collate¬ 
ral offences the proseoution omitted to 
prove the facts necessary to establish the 

substantive offences charged in the indict¬ 
ment, and the learned Magistrate, over¬ 
powered by the magnitude of the task, 
whioh -he had unnecessarily set up for 
himself, of finding the appellants guilty 
of embezzling items not covered by the 
charges framed against them, lost him¬ 
self in a hopeless maze of inadmissible 
and irrelevant evidence, mixed up con¬ 
jecture with proof, and oonfused docu¬ 
ments which had been duly proved with 
those whioh were not. The result was 
not only muoh avoidable waste of his 
own time and the time of this Court, but 
also an unsatisfactory and obsoure find¬ 
ing m a judgment, whioh the oounsel 
who appeared for the Crown before me 
felt great diffiouHy in supporting in 

k°u u the labour and ingenuity 
which he brought to bear on his task. 

1 B D - Convictions set aside. 
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v. 

Municipal Committee , Delhi —Defea- 
danfc—Respondent. 

Second Appeal No. 513 of 1928, Deci¬ 
ded on llfcb» April 1928, from decree of 
Dist. Judge, Delhi, D/• 16th December 
1927. 

Punjab Municipal Act (3 of 1911), Ss. 190 
and 193 —'Building” means that part of the 
house in respect of which an application i$> 
made to the Committee — A bye-law of a 3funi- 
cipalily prohibiting erection of any portion of 
any building abutting on street or lane within 
four feet of the centre of such street or lane 
cannot be invoked to put back an old outer wall 
which abutted a street . 

The term "building 0 as used in Ss. 169, 190 
and 193 means that part of the house in respect 
of which an application is made to the Com- 
mitee and it does not moan the whole of the 
house, a portion whereof is proposed to be 
erected or re-erected and, iherofore, the con¬ 
ditions imposed by the Committee under S. 193- 
must be confined to that part of the house in 
respeot of which an application to ereot or re¬ 
erect is made to it. It also follows that the* 
Committee is not entitled to invoke the aid of a 
bye-law whioh prohibits ereotion of any portion 
of any building abutting on a street or lano 
within dour feet of the centre of such street or 
land, for putting back an old outer wall of the 
applicant's house which abutted a street, if the.* 
building proposed to be erected does not abut, 
a street. [p 395 q 2 ] 

Moti Sagar —for Appellant. 

Melir Chand Mahajan^^loi Respon¬ 
dent. 

Judgment.—The Municipal Commit¬ 
tee of Delhi has framed a bye-law whioh. 
runs as follows: 

No portion of any building abutting on any 
street or lane, to whioh from time to time the- 
Committee may by resolution, deolare this- 
rule to apply, shall be built within 11 ft. of 
what was the centre of suoh street or lane at 
the time of the passing of these bye-laws, and 
no portion of any building abutting on any 

Srtof whit 0 ' 8haU be built within four 
°lt"JP « antr ® 01 aaoh street or 

law! .yX °! tbe P asain 8 of these bye- 

mttL? rov£d ?f . that when the Munioipal Com- 
mltee has laid down a building line to regulate 

th! ? £ n buildln g 8 in any street oz 1 mm, 

the Munioipal Committee may permit a building 

of thedkS d | Upt ° thatlino irrespective 
noe ofany portion of it from the 
centre of the existing street or lane. 

NiSh l ? 2 * the gallant Kidar 

Nath applied to the Committee for sanc¬ 
tion to build a portion of his house situ- 
ata ma looahty within the Munioipal. 
limits of Delhi to whioh the part of the. 
byo-law prohibiting the ereotion of . any 
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portion of any building abutting on a 
street or lane within four feet of the 
centre of such street or lane applies. On 
•30th September 1924 the Municipal 
Committee sanctioned the building on 
condition that the outer wall of the 
appellant’s house which abutted the street 
should be put back so as to be re-erected 
at a distance of four feet from the centre 
of the street in front thereof. The ap¬ 
pellant erected his building in accordance 
with the plan submitted by him but did 
not put back the wall of his house as 
directed in the condition imposed by the 
Committee. Consequently a notice dated 
lGth September 1925 under S. 195, Pun¬ 
jab Municipal Act, was served upon him 
by the Committee to alter or to demolish 
the building erected in contravention of 
the sanction granted. The suit out of 
which this second appeal has arisen was 
-then instituted by Kidar Nath for issue 
of perpetual injunction to the Municipal 
Committee of Delhi restraining the latter 
from demolishing the building erected 
by him or the wall abutting the lane. 
The suit was dismissed by the trial Court 
and the decree has been affirmed by the 
District Judge on appeal. The plaintiff 
has presented this second appeal. 

It appears that a large portion of this 
house was burnt down by fire many years 
ago and some portions of it were re¬ 
erected immediately afterwards by the 
plaintiff with the permission of the Muni¬ 
cipal Committee. The wall abutting the 
street, however, was not destroyed or 
damaged by the fire and has remained in¬ 
tact up to this time. The application of 
26th May 1924 made by the plaintiff 
related to the re-erection of the remain¬ 
ing portion of the house but the outer 
wall abutting the street and the wall at 
right angle therewith was not proposed 
to be re-erected. It seems that in all 
probability the plaintiff fearing an order 
by the Committee to put back his build¬ 
ing designedly applied for sanction to 
erect the inner portions of the house 
leaving the outer walls intact. 

The only point discussed by counsel on 
both sides before me is whether the con¬ 
dition imposed by the Committee to set 
back the outer wall of the plaintiljf’s 
house abutting the street in the manner 
already described was or was not ultra 
vires. 

Section 189, Punjab Municipal Act, 
.provides that no person shalljerect or re* 


erect or commence to erect or re-erect 
any building without the sanction of the 
Committee and that every person who 
intends to erect or re-erect any building 
shall give notice in writing to the com¬ 
mittee of such intention. Power is also 
given by that section to the Committee 
by means of a bye-law to provide for the 
submission of the necessary plans of the 
building to accompany such notice des¬ 
cribing inter alia free passage or way in 
front of the building and space to be left 
about the building to secure free circula¬ 
tion of air and facilitate scavenging and 
for the prevention of fire. Then S. 190, 
confers power on the Municipal Com¬ 
mittee to regulate by bye-laws in respect 
of the erection or re-erection of any 
building inter alia of the following 
matters: 

The ventilation and the space to be left about 
the building to secure the free circulation of 
the air and for the pievention of fire. 

Section 193 provides that within two 
months after the receipt of the notice 
mentioned in S. 189, the Committee may 
inter alia sanction the building either 
absolutely or subject to such conditions 
as it may deem fit in respect of all or 
any of the matters specified in S. 189. 

It is on the correct interpretation of 
these sections that the decision of this 
case rests. The term "building” is de¬ 
fined in S. 3 (2), Municipal Act, as 
follows: 

Building means the whole or any part of any 
house, hut. outhouse, shed and stable whether 
used for the purpose of human habitation or 
otherwise and whether of masonry, brioks, 
wood, mud, thatch, metal or any other material 
whatever and includes a wall and a well. 

The question, therefore, is whether on 
an application being made for sanction 
to erect or re-erect one portion of a 
house the Committee is competent by 
virtue of S. 193 of the Act to impose 
conditions in respect of another portion 
of that house which the applicant for 
sanction does not propose to demolish 
and re-ereot. The case for the appellant 
is that the Committee can impose condi¬ 
tions under S. 193 only in respect of that 
portion of the house which it is proposed 
to ereot or re-erect and that, therefore, 
any condition imposed relating to another 
portion which it is not proposed to touch 
in connexion with the scheme of erection 
or re-erection is outside the competence 
of the Committee and ultra vires. The 
contention of the learned counsel for the 
Municipal Committee on the other hand 


jj'928 Gurmukh Singh v. S. G. 

is that the expression ‘building’ as used 
in S. 193, includes the whole of the 
house a portion whereof is proposed to be 
re-erected. 

Now having regard to the definition of 
the word ‘building’ in S. 3 (2) I have no 
doubt that the expression as used in 
Ss. 189, 190 and 193 does not include the 
whole of the house but only such part 
thereof as the applicant proposed to erect 
or re-erect. It must be deemed to have 
been used in all these sections in the 
same sense and as relating to the same 
subject-matter. It cannot be, as ap¬ 
peared to be the contention of the res¬ 
pondent’s counsel, that building in S. 189 
means part of a house which is proposed 
to be erected or re-erected,-while the same 
terms as used in Ss. 190 and 193 means 
the whole house of which it is a part. 
It consequently follows that under S. 193 
when sanctioning the application the 
Committee can impose conditions only 
with regard to such portion of the house 
which is proposed to be erected or re¬ 
erected In my opinion any other inter¬ 
pretation of the section would make the 
working of the Municipal Act unfair to 
the owners of the houses and may lead 
to absurd results. 

As I put it to the learned counsel for 
the Committee, supposing a huge building 
covering an area of, say, an aore exists 
on a site within the municipal limits 
and the owner thereof applies for sanc¬ 
tion to re-erect a room at one corner 
thereof, is the Municipal Committee en¬ 
titled to impose conditions with regard 
to a room at the opposite corner of such 
a building? The learned counsel replied 
to this question in the affirmative but I 
am not prepared to hold that the Legis¬ 
lature ever intended to place suoh arbi¬ 
trary powers in the hands of the Munici¬ 
pal Committee. I have, as I have already 
stated, merely to decide whether the 
aotidn taken by the Committee in this 
oase under Ss. 193 and 195 was within 
its competence. No other provision of 
law under which this aotion could be 
taken was relied upon before me, and it 
is not neoessary for me to examine the 
question what was the proper procedure 
for the Committee to adopt to attain,'its 
object. It is, however, satisfactory to 
feel that the Committee was not without 
remedy and had ample power under the 
othefc provisions of the Municipal Aot to 
carry out its object. It has, hdwover, 
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not chosen to take action thereunder and 
I have merely to decide the present case 
with regard to the provisions of law 
under which the Committee preferred 
to act. ( 

I hold that the term building’ as used 
in Ss. 1&9,190 and 193 means that part 
of the house in respect of which an ap¬ 
plication is made to the Committee and 
that it does not mean as was contended 
by counsel for the Municipal Committee 
the whole of the house a portion whereof 
is proposed to be erected or re-erected 
ard therefore the conditions imposed by 
the Committee under S. 193 must be con¬ 
fined to that part of the house in respect 
of which an application to erect or re- 
erect is made to it It also follows that 
the Committee was not entitled to invoke, 
the aid of the bye-law quoted at the com¬ 
mencement of the judgment, because the 
building proposed to be erected did not 
abut a street. 

Accepting this appeal I set aside the 
decrees of the Courts below and decree 
the plaintiff’s suit with costs throughout. 

N.K. Appeal accepted. 
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Tek Chand and Bhide, JJ. 

Gurmukh Singh and others —Appel¬ 
lants. 

v. 

Shiromani Gurudwara Prabandhak 
Committee, Amritsar —Respondents. 

First Appeal No. 1534 of 1927, Decided 
on 29th February 1928, from order of 
Sikh Gurudwara Tribunal, D/- 7th May 
1927. 

Sikh Gurudwaras Act (Punjab Act 8 of 1925), 
S. 6— Only past or present /lereitfary office¬ 
holder or his presumptive successor can apply. 

An application for compensation under S. 6 
can only be made on behalf of a "past or pro- 
sent hereditary office-holder" or the "presump¬ 
tive auooessor" of suoh office-holder. [P 896 C 9} 

Badri Das and Din Dial-tor Appel¬ 
lants. 

Man Singh —for Respondents. 

Judgment— On 5th July 1926, four 
persons Pritam Singh, Bhag Singh, Sant 
Singh and Bali Singh presented a peti- 
tion for compensation under 8. 6, Sikh 
Gurdwaras Aot, to the Local Government 
through the Secretary, Transferred De- 
partments. In the petition, it 1 was' stated 
that Gurdwara at Khadar Sahib known 
as Sri Darbar Sahib belonged 1 to 1 the 
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descendants of Guru Angad Dev Ji, that 
it was occupied and managed by the said 
descendants whose interest in the place 
as well as the income thereof was deter* 
mined by the right of inheritance under 
their personal law, that the income of 
the Gurdwara was divided amongst them 
according to ancestral shares, that these 
descendants used to appoint, from 
amonst themselves representatives to act 
on their behalf for the management of all 
that belonged to them jointly and for the 
realization and distribution of the joint 
income and that the present representa* 
tives were the four applicants who had 
been recognized as such by the district 
authorities. They were accordingly "en* 
titled" to present the petition on behalf 
of themselves and their principals, the 
descendants of Sri Guru Angad Dev, and 
they prayed that the 
whole income of the Gurdwara or such part 
of it as might be doemed proper, be awarded to 
the descendants of Sri Guru Angad Dev at 
Khadar Sahib through the petitioners and that 
the jagir income might be adjudicated to belong 
entirely to the petitioners and their principals. 

In this petition the names of the 
principals” were not disclosed nor was 
it stated how many they were and where 
they wore living. The petition was duly 
forwarded to the Tribunal and on 7th 
April 1927, Mr. Din Dayal, Advocate, 
appeared for the four applicants. He 
admitted that his clients, the four peti¬ 
tioners (whom alone he described as 
office-holder), did not hold any power of 
attorney for the other descendants of 
Guru Sahib on whose behalf they pro¬ 
fessed to act nor did he himself hold any 
vakalatnama from them. He expressed 
his inability to state their number even 
approximately and remarked that they 
might be one thousand. At the foot of 
his statement, there is a note recorded 
by the president that 
Mr. Din Dayal asked repeatedly whether 
these one thousand people were office-holders 
of the Gurdwara, refused to give a direct answer 
repeating merely that they were owners of the 
Gurdwara. 

On this the Tribunal passed an order, 
dated 7th April 1927, holding that the 
petitions as presented must be confined 
to the claim of the four persons mention¬ 
ed in it, and that it was incompetent on 
behalf of the other descendants of the 
second Guru, whose number or names or 
other description had not been disclosed 
either in the petition or before the 
Tribunal. They accordingly framed is¬ 


sues relating to the claim of the four 
applicants only. 

A few days later, on 19th April 1927, 
the appellants, who are 53 in number! 
presented an application to the Tribunal 
under 0.14, R. 5, Civil P. C„ stating that 
they along with 70 other persons had filed 
a petition under S. 6 through their four 
representatives aforesaid, but that the 
Tribunal had decided on 7th April that 
the petition on their behalf was incom¬ 
petent. They alleged that they were 
owners and office-holders of the Gurd¬ 
wara and as such competent to apply. 
They accordingly claimed that the said 
order be discharged and they be given an 
opportunity to sign the original petition 
or the Tribunal might exercise its powers 
under S. 15 of the Act and join them as 
parties to the application. This applica¬ 
tion was rejected by the Tribunal on 7th 
May 1927. 

The present appeal has been filed on 
behalf of these 53 persons attacking the 
orders passed on 7th April and 7th May 
1927, respectively. Mr. Badri Das, who 
appeared on behalf of the appellants, ad¬ 
dressed us on several points, but in our 
opinion the appeal must fail on the short 
ground that neither in the petition of 5th 
July 1926, nor in the statement made 
by counsel on 7th April 1927, was it 
claimed that the 53 appellants were “past 
or present hereditary office-holders" as 
defined in S. 2 (4), which lays down that 
unless there is anything repugnant in the 
subject or context, "office" means any 
office by virtue of which the holder there¬ 
of participates in the management or 
performance of public worship in a Gurd¬ 
wara *or in the management or perform¬ 
ance of any rituals or ceremonies observ¬ 
ed therein : and "office-holder” means 
any person who holds an office. An 
application for compensation under 
S. 6 can only be made on behalf 
of a “past or present hereditary office¬ 
holder" or the “presumptive successor" 
of such office-holder. The appel¬ 
lants could, therefore, succeed only if 
this status was claimed for them, but 
that application apart from the fact that 
it was not signed by the appellants or 
their duly authorized agents was entirely 
silent on that point. It nowhere stated 
that the appellants participated in the 
management or performance of public 
worship in the Gurdwara at Khadar 
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Sahib or of any ritnals or ceremonies 
•observed therein. 

It has been argued that this applica¬ 
tion ought not to be strictly construed, in 
■view of the fact that the Sikh Gurdwaras 
Act was a novel piece of legislation and 
that there were no precedents to guide 
the claimants or their advisers. But we 
•feel ourselve unable to accede to this con¬ 
tention in view of the fact that for nine 
months after the presentation of the peti¬ 
tion the appellants took no steps whatso¬ 
ever either to disclose their identity or to 
state that they held an “office” or were 
the “presumptive successor” of an “office 
■holder" in the Gurdwara. Indeed on 7th 
April 1927, the learned counsel for the 
alleged agents of the appellants expressed 
his. inability to define the status which 
the descendants of Guru Angad Dev, in¬ 
cluding the appellants, were supposed to 
have in the Gurdwara at Khadar Sahib, 
and he refused to give a direct answer to 
the question repeatedly put to him by 
the Tribunal whether these persons were 
“office-holders." 

In these circumstances we must hold 
that the Tribunal came to a correot con¬ 
clusion in oonfining the application of 5th 
July 1926, to the four applicants named 
therein, and in rejecting the application 
subsequently made on behalf of the 
.appellants. This being our view, it is 
not necessary to decide the other points 
that arise in the case. 

The appeal fails and is dismissed with 
■costs. 

D D - • Appeal dismissed. 
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Addison and Coldstream, JJ. 

L. Kanshi Bam and another — Defen¬ 
dants—Appellants. 


cost of the property claimed as joint, from that 
family source : A. I. R. 1926 Lah. 333 ; 29 
All. 244 ; A. I. R . 1923 All. 574 and A. UR. 
1926 Nag. 389, Foil. (P 405 C 1] 

(6) Hindu Law—Joint family—Self acquisi¬ 
tions. 

There is no presumption that the members of 
a joint Hindu family possess their self acquisi¬ 
tions as joint coparcenary proporty. 

(c) Hindu Law—Joint family—Self acquisi¬ 
tions—Gains of science—Person asserting it to 
be not partible must prove that eduction was 
acquired without detriment to family property. 

All acquisitions by members of a joint Hindu 
family are prima facie partible and the burden 
of proof lies on those who assert to yfche con¬ 
trary. The gains of science are exempted from 
this rule only when the education which made 
such gains possible is affirmatively shown to 
have been acquired without detriment to the 
family estate : A. I. R. 1917 P. C. 105 and A. 
I. R. 1921 P. C. 35, Foil. [P 407 C 1] 

(d) Evidence Act , S. 114— Account books not 
produced—Adverse inference should be drawn. 


Failure by a party to produce account books 
raises a strong presumption that their evidenoe 
would confirm in a conclusive manner the 
other documentary evidence against him. 

[P 410 C 2] 

❖ (e) Registration Act , S. 17 — Document 
referring to immovable property if not in¬ 
tended to be operative requires no registration. 

A document not intended to be operative, 
though referring to rights and interests in im¬ 
movable property does not require registra¬ 
tion. [P 411 C 1] 

( f) Benaytii — Hindu Law — Purchase by 
father in son's natne should be presumed to be 
benarni—Source for t % t acquisition is the cri¬ 
terion. 


When a purchase of real estate is made by a 
Hindu in the name of one of his sons the pre¬ 
sumption is in favour of its being a benarni pur¬ 
chase and the burden of proof lies on the party 
in whose name it was purchased to prove that 
he was solely entitled to the legal and beneficial 
interest in the -permanent estate. The source 
from which the acquisition is made, is the main 
criterion for deciding whether the person in 
whose name a benarni purohase is made is or is 
not the real owner : 6 AI. I. A. 53 (P. C.) and 
12 A.L.J. 79 (P. C.), Foil. [P 409 C 1, 2] 


V. 

J- ?■ & Shankar Das etc. and anoth, 
Plaintiffs and Defendant—Respondent 

First Appeal No. 1041 of 1924, Deoidj 
•on 12th January 1928 from prelim 
■nary deoree of Senior Sub-Judge, Lahor 
D/- 21st January 1924. 

(a) Hindu Law - Joint family — Nuclei 
very ernall—Presumption of joint family p, 
party does not arise. v pr 

Where the nuoleus pnoved is very email i 

Sr 5 ' 011 f 1 i° intneaa of subsequently a 
-qaired property arises. In order to raise ar 

° n famlly nuoIeu8 >t must 
«hown that it was possible to have incurred tl 


Muhammad Shafi —for Appellants. 

Jagan Nath , Mzikand Lai Puri and 
Lola Fakir Chand, Moti Sagar and Mehr 
Chana Mahajan —for Respondents. 

Coldstream, J— This judgment will 
dispose of five appeals Nos. 1041, 1042. 
1211, 1287 and 1376 of 1924. The 
printed reoords are in four books : (1) one 
of 316 pages inoluding the oral evidence 
produced at the trial, (2) one of 811 pages 
of documentary evidence, (3) one of 06 
pages and (4) one of eight pages of mis¬ 
cellaneous reoords. These may conveni¬ 
ently be referred to as books A, B, C and 
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D respectively. The circumstances 
from which the appeals arise are as 
follows : 

R. B. Buta Mai, who had retired from 
Government service in 1902, died in June 
1914, leaving four sons of whom the two 
elder, R. S. Mul Chand and R. S. Shankar 
Das, were officers in the Punjab Civil 
Service. The third L. Kanshi Ram, was 
a pleader practising in Ferozepore, and 
the fourth, L. Behari Lai was managing 
a factory and a cotton press at Kot Rai 
Buta Mai an estate close to Kot Radha 
Kishan R. S. These sons all had male 
descendants living ; a pedigree of the 
family will be found at the beginning of 
the judgment under appeal. For some 
time before Buta Mai died there had been 
friction between the head of the family 
and his sons. After his death dissensions 
became acute. L. Kanshi Ram was in 
possession of extensive immovable pro¬ 
perty in Ferozepore where he had built 
up a remunerative legal practice and Be¬ 
hari Lai claimed as his own separate 
property, a valuable area of land occu¬ 
pied by the factory and the press and 
their appurtenance at Kot Rai Buta Mai. 
It was round the claims of these two sons 
that the conflict centred. There was a 
conference in April 1915, resulting in a 
statement of her views on the matter by 
Buta Mai's widow but this failed to avoid 
the litigation threatening, and in June 
1916, Shankar Das, his four sons and five 
grandsons instituted a suit for partition 
in Lahore against all the other male des¬ 
cendants of Buta Mai and one Har 
Charan Das, to whom Kanshi Ram had 
mortgaged land at Ferozepore. ’Subse¬ 
quently Harcharan Das was struck off 
the list of defendants and Buta Mai’s 
widow was added to the list with the ap¬ 
proval of all the parties. 

In their plaint as finally amended, 
after stating that the parties were mem¬ 
bers of a joint undivided Hindu family, 
descendants of the common ancestor Buta 
Mai, and describing in detail the pro¬ 
perty of which Buta Mai had died poss¬ 
essed, and all that property in possession 
of his descendants at the time of his 
death which was claimed to be joint of 
the family and partible between tbe par¬ 
ties as survivors of Buta Mai the plain¬ 
tiffs prayed that the property described 
and any other property in possession of 
any other party discovered to be joint be 
partitioned so far as the Court could de- 
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cree partition. As regards property par* 
tible only by a revenue Court they prayed 
for a declaration of title. Besides pro¬ 
perty about which there is no dispute, 
the plaintiffs list included a house and a 
stable occupied by Kanshi Ram in Fero¬ 
zepore city, an area of 151-1/20 Kanals 
in Kot Rai Buta Mai including the fac¬ 
tory and cotton press, 740-7/20 Kanals 
of land in Ferozepore in possession of 
Kanshi Ram, moveable property in pos¬ 
session of Behari Lai at Kot Rai Buta 
Mai worth Rs. 7,950, income amounting 
to Rs. 80,000 stated to have been with* 
held'by Behari Lai, being rent and profit 
derived from the land, houses and the 
cotton press and Mill at Kot Rai Buta 
Mai and from land in Lyallpur District 
and houses at Amritsar, the income of 
Kanshi Ram derived from his practice as 
a pre&der and from land in his possession 
in Ferozepore, the professional income of 
Kanshi Ram's engineer son, Bishi Ram. 
who, it was alleged, had been educated 
in England at the expense of the copar¬ 
cenary and the nuptial gifts received from 
the family by Bashi Ram. 

The defendants all admitted that they 
and the plaintiffs were a joint Hindu 
family. Mul Chand, the eldest son, who 
also pleaded for his minor son Mehr 
Chand, admitted further that all the im¬ 
movable property listed was joint and- 
partible and that he and Kanshi Ram 
had formerly been in the habit of hand¬ 
ing over their surplus income to then- 
father as head of the family ; it was ob¬ 
jected that Shankar Das, the plaintiff, 
had withheld his own salary and part of 
the income from the lands at Lyallpur 
and should be held accountable to the 
coparceners for his savings and the in 
come in Lyallpur ; provided that a sum 
of Rs. 10,000 was set aside for his son 
Radha Kisban in accordance with an 
alleged previous agreement between the 
parties to enable him to start a business 
of his own. Mul Chand agreed to a parti¬ 
tion of the property in possession of the 
parties including the professional income 
of Lala Kanshi Ram and his son Bashi 
Ram, the land at Ferozepore which he 
declared had been purchased by Buta 
Mai "for the family.” and the income 
from the property at Kot Rai Buta Mai 
and elsewhere withheld by Bihan Lai. 

Kanshi Ram and Bashi Ram denied 
that the property possessed by Buta Mai s • 
sons was all coparcenary property. 
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the property of Bata Mai, which had 
been acquired by him aad had been his 
exclusively, his sons were entitled to sue* 
ceed not as survivors but only as heirs. 
Kanshi Ram and his sons possessed no 
immovable property which was joint of 
the family and the house and lands in 
Ferozepore belonged to Kanshi Ram ex* 
•olusively. Kanshi Ram’s and Bashi Ram's 
income did not form part of the copar* 
• cenary family property because the ex¬ 
penses of their education had not been 
•met from joint funds. Nor had Bashi 
Ram’s marriage been paid for by the 
family as it ought to have been. As re¬ 
gards the factory and press at Kot Rai 
Buta Mai Kanshi Ram and Bashi Ram 
admitted it to be partible as property ac¬ 
quired by Buta Mai. After providing for 
the maintenance of a daughter of Buta 
Mai the property which the parties had 
inherited jointly should be partitioned, 
Mrs. Buta Mai being entitled to a fifth 
•share. It was pointed out that the plain¬ 
tiffs had not proposed to put their own 
•income and salary and the joint property 
dn their possession into the hotchpot. 

Joint pleas (printed at page 23 of Book 
A and page 4 of Book D) were put in 
on behalf of Bihari Lai and his minor 
■son Amrit Lai, Radha Kishen (Mul 
Chand’s son) and Radha Kishan’s two 
•minor sons, denying the existence of any 
joint property of the family in the life* 
•time of Buta Mai, the whole of whose 
property had been self-acquired, but ad¬ 
mitting that all property listed in the 
plaint was partible between the parties 
as Buta Mai’s heirs and his widow with 
three exceptions, namely, (l) the faotory 
•and press at Kot Rai Buta Mai which, 
along with a garden and a bungalow and 
other buildings appurtenant thereto 
these defendants claimed to be their own 
■separate property for the income of 
which they were not accountable to the 
family, (2) the savings of Kanshi Ram 
and Bashi Ram from their professional 
•savings, and (3) the nuptial gifts received 
by Bashi Ram, the partibility of whioh 
last two items was neither contested nor 
denied. If, however, the property in 
•dispute at Kot Rai Buta Mai was held 
by the Court to have been joint of 
•the family, Behari Lai and Radha 
tushen were entitled to remuneration for 
,utg management and improvement (fur- 

4her pieaspat in by Bihari ^ aQd 

•ttadha Kishen on the 16th February 


1918). As regards the Ferozepore pro¬ 
perty, Bihari Lai and Radha Kishen 
denied Kanshi Ram and Bashi Ram's 
claim, and admitted it to be partible. 
Bihari Lai submitted further pleas in 
June 1918 alleging that the plaintiffs 
were barred from suing for partition in 
view of the results of the conference of 
1915 which had been recorded in a docu¬ 
ment purporting to be the “ orders of the 
Lady mother”. The arrangements re¬ 
corded were by way of a family settle¬ 
ment and could not be impugned now by 
the plaintiffs. 

Mrs. Buta Mai in pleas presented on 
the loth January 1918, admitted that the 
property listed in the plaint with the 
exception of the property claimed by 
Bihari Lai, which she declared was his 
exclusively, was joint coparcenary estate 
partible between the parties as survivors 
of her husband along with herself. She 
claimed a 5th share as well as a sum 
of Rs. 8,000 which she alleged had been 
deposited by her at interest with her 
husband as her stridhana. She also 
pleaded for the reservation of a sum of 
Rs. 10,000 as provision for the main¬ 
tenance of Mt. Ram Rakhi, Buta Mai’s 
widowed daughter, who, it was alleged, 
was also entitled to a right of residence 
in the bungalow at Lahore. 


An attempt made by the other sons of 
Buta Mai in December 1919 to settle the 
dispute by compromise so far as it did 
not affeot the property in possession of 
Kanshi Ram and his son, was frustrated 
by Shankar Das and litigation proceeded. 
In April 1921, Amrit Lai, defend¬ 
ant 4, minor son of Bihari Lai, applied 
through his maternal grandfather to be 
allowed to submit fresh pleadings on the 
ground that his father, when acting as 
guardian ad litem had negligently failed ' 
to put forward the plea that Bihari Lai 
and his son were the sole survivors of 
the joint family to whioh Buta Mai be¬ 
longed because Buta Mai’s other sons had 
separated from family during his life¬ 
time. The Court refused to re-open Amrit 
Lai s case on this plea. 

The following issues were struek for 
trial by the Senior Subordinate Judge of 

Gurdaspur to whose Court the case had 
been transferred. 


pore are the exclusive proper^ 

8 . If So, is he estopped frbm asserting -1 
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rights of exclusive ownership over that pro¬ 
perty ? 

3 . \\ hether the plaintiffs cannot sue for a 
declaration as to the land in Ferozepore ? 

4. Whether the stable at Ferozepore was 
gifted by R. B. Buta Mai to Lala Kanshi Ram ? 

(5) If so, is the gift invalid ? 

(G) W hether the factory and buildings con¬ 
nected therewith at Kot Rai Buta Mai are 
the exclusive property of Lala Biharl Lai and 
Radha Kishen ? 

7. If not, are the plaintiffs and defendants 1 
and 2 (Mul Chand and Kanshi Ram) estopped 
from disputing their ownership ? 

8. \\ hether L. Bihari Lai and L. Radha 
Kishen are not liable to render complete ac¬ 
counts of all the income from rents and pro¬ 
fits of factory, trade and produce of land, and 
if they are not liable to account for the income 
of any property what is that property ? 

9. W hether L. Bihari Lai and Lala Radha 
Kishen are entitled to claim any remuneration 
for any services rendered by them, and if so to 
what amount ? 

10. Whether the incomes of Shankar Das, 
Mul Chand, Kanshi Ram and Bashi Ram can¬ 
not be considered joint family property ? 

11. Whether the nuptial gifts received by 
defendant 5 Lala Bashi Ram on his marriage 
can be considered joint family property avail¬ 
able for partition ? 

12. If so, are the nuptal gifts of any of the 
other parties not similarly liable to partition ? 

13. Whether the widow of the late R. B. 
Buta Mai is not entitled to a share of the joint 
family property but only to suitable main¬ 
tenance and what is the amount of the share 
or maintenance ? 

14. What provision, if any, should be made 
for the maintenance and residence of Bibi Ram 
Rakhi widowed daughter of Rai Bahadur 
Buta Mai ? 

15. Whether the widow of Rai Bahadur Buta 
Mai deposited the sum of Rs. 8,000 with her 
husband on interest, and, if so, when and 
at what rate of interest and can she olaim that 
amount ? 

16. Whether the plaintiffs have omitted any 
joint family property, and if so, what, and 
should their suit be dismissed ? 

The learned Subordinate Judge of Gur- 
daspur decided the last issue (No. 16) on 
the 31st October 1919. He held that as 
Shankar Das had received only an ordi¬ 
nary education suitable to his position 
as a member of the family his earnings, 
as a Government servant must be con¬ 
sidered to be his separate property and 
that in any case, as the plaint had been 
amended so as to allow the Court to 
partition any property not included in 
the plaint but found to be joint, the suit 
could proceed. 

After this the case was re-transferred 
to Lahore where the lamentably pro- 
protracted trial was concluded by the 
Senior Subordinate Judge on the 21st 
January 1924.^ His deoision, wholly.in 
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favour of the plaintiBs, was that Rai' 
Bahadur Buta Mai and his sons had- 
formed a joint Hindu family posse-sed of 
a joint estate, that Kanshi Ram had ir¬ 
revocably admitted the joint character of 
the property at Ferozepore, in respect of 
which the plaintiffs could sue for a 
declaration as Kanshi Ram’s possession- 
was merely that of a cosharer, that no- 
gift of the stable at Ferozepore by Buta 
Mai in favour of Kanshi Ram wa9 proved, 
that Bihari Lai and Radha Kishan had 
no exclusive rights in the press and fao- 
tory and other property in Kot Rai Buta 
Mai, that the plaintiffs and the defend¬ 
ants Mul Chand and Kanshi Ram were 
not estopped from claiming a share in 
the factory and its appurtenances by the 
alleged family arrangement effected by 
their mother in April 1915, as this al¬ 
leged settlement had not been seriously 
conceived and accepted but was merely 
a " family joke”, that Bihari Lai and 
Radha Kishen were liable to be called 
upon to render accounts of their steward¬ 
ship in respect of the press and mill, 
which were not their separate property, 
but had been managed by them for the 
family UDder Buta Mai’s control and 
without establishing any right to remu¬ 
neration for their services, that Mul 
Chand’9 income was joint of the family, 
as was that of Kanshi Ram and Banshi 
Ram, whose profits were gains of science 
resulting from special education at the 
family expense, that Banshi Ram's nup¬ 
tial gifts received from the family as 
well as those of other members of the 
family (with the exception of those re¬ 
ceived by Shankar Das’s third son Piare 
Lai whose marriage expenses were not 
defrayed from the common fund) must 
go into the hotobpot, that Mt. Ram 
Rakhi’s right of residence and main- 
tanance must be recognized, a sum of 
Rs 10,000 being due to her in respect 
of maintenance, and that Mrs. Buta Mai 
was entitled to a fifth share in the parti¬ 
tion but not to the sum of Rs. 8,000 
olaimed as her stridhana. 

The learned Subordinate Judge accord¬ 
ingly passed a preliminary decree for par¬ 
tition and gave the plaintiffs the declara¬ 
tion for which they sued appointing tho 
late Sir Ganga Ram to take accounts, 
carry out the partition and make th& 
necessary adjusting payments. Biharij 
Lai . nd Radha Kishan were required 
to furnish accounts of the press and 
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ginning business from the date of 
Bata Mai’s death up to October 1915 
when the family was disrupted. After 
this date they would only be liable to pay 
compensation for their use of the factory 
and press up to 1st January 1919 when 
Bihari Lai took a lease of these proper¬ 
ties under an order of the Court. Simi¬ 
larly, Kanshi Ram was to account for the 
income of the immovable property at 
Ferozepore from October 1915 onwards 
and Shankar Das for the income of the 
Lyallpur lands from the same date until 
he handed over the property to a receiver 
under an order of the Court passed in 
January 1919. The plaintiffs were to 
get their costs in the suit from Ivanshi 
Ram and Bihari Lai. 

Against this judgment we have the 
following appeals : 

(1) The plaintiffs in appeal No. 1012 
have appealed in respect of the relief 
granted to Mt. Ram Rakhi who was at no 
time a party to the suit and to Mrs. Buta 
Mai who was eighty years old and was, 
it is alleged in collusion with Bahari 
Lai, unable to manage the property her¬ 
self, and entitled merely to maintenance 
by the family. It is also objected by the 
plaintiffs that Behari Lai should have 
beenjordored to render accounts not only 
up to October 1915, but up to the date 
when he handed over the property in his 
possession to the receiver. 

(2) Kanshi Ram and his son (\Dneal 
1041 of 1924) challenge the propriety of 
the order in favour of Mrs. Buta Mai and 
the finding that the property in their 
possession including the lands at Feroze¬ 
pore is partible. It is urged that the 
Court took _ into consideration evidence 

^admissible and documents 
thatj had not been properly proved 
wrongly rejected evidence offered by the 
appellants and had been inconsistent in 
exempting Shankar Das' income and 
sayings from partition. 

(3) Appeal No. 1287 is preferred by Lala 

u Vho l ob J eoted fc0 the inoluaion 
in the hotch-pot of the faotory and cot¬ 
ton press, their appurtenances and the 

a L h ? garden at Kot R ai 
Bata Mai which he claimed to have been 

made over to him by his father for his 

noSf m6nfc ' Therewas - h0 contends, 
no joint coparcenary property belonging 

ment or Jfu and ., hls 8 °aa. and the settle- 

bS ^ f/- h Apnl 1915 was not a 

b fc * senoUs arrangement which was 
1928 L/51 & 52 


acted upon by Buta Mai’s sons on whom 
it was binding. In any case the plain¬ 
tiffs must bring their moneys into the 
common fund for partition. It is also 
protested that much evidence has been 
wrongly admitted, that evidence not even 
admitted to the record has been relied 
upon and that the appellants were 
wrongly refused opportunity to produce 
evidence. To this .appeal Shankar Das 
has filed cros3*objections. 

(4) The fourth Appeal No. 1211 is by 
Amrit Lai who urges grounds similar 
to those preferred by his father in ap¬ 
peal No. 1287 and also protests that the 
decree is void against him for want of the 
proper appointment of a guardian ad 
litem, his father having colluded, while 
he was guardian, with his uncles ‘ to the 
appellants' detriment. 

(5) In Appeal No. 1376 Mrs. Buta Mai 
claims her stridhana of-Rs. 8,000 with 
interest. Mul Chand died after these 
appeals were filed and his representa¬ 
tives have been substituted in his place 
on the record. 

I dispose of fir9t this last mentioned 
appeal by Mrs. Buta Mai. The question 
is simply one of fact and was dealt with 
by the learned Sub-Judge summarily with 
the remark that no serious attempt had 
been made to prove that Mrs. Buta Mai 
had deposited Rs. 8,000 with her hus¬ 
band at interest. In support of hi 9 
oheaY appedMr Kishsa Dial relies on 

ofVt^prH 19 15 whie 3 b U .‘ he m ° th ° r " 

ad “ itted Iy Mrs. Buta 
JfiJ* H r ' Klshen L Dial contends that 
this evidenoe corroborated by that of a 
document -printed at pp. 275 - 97 R * f 
paper book B, which Mr Kisb eQ Di 
alleges to be the transliteration of an 
account, kept by Buta M«.l ot an 

March 1892 and uSTSort 

ing sums oredited to Mrs But- xn 
dunngtha' period and Merest ^r“n‘ 

tbe doouna0 nt nor the oorreot- 

Mul Chand FZ* 

that the signature at the end^t^ 
original document and some initial® 
thereon were those of their fatlmr *1 ? 
questioned the genuineness of the onfcri Qt 
which were in a script not VdeXodTy 
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them. Mrs. Buta .Mai was not ques¬ 
tioned about her claim when she went 
into the witness-box on 9th March 1917. 
It is obvious that Mrs. Buta Mai’s claim 
is not established by this evidence, which 
is all that is put forward by Mr. Kishen 
Dial, and her appeal must, therefore, be 
dismissed. 

Mr. Kishen Dial who appears for the 
appellant Amrit Lai does not press ap¬ 
peal No. 1211. There is no basis in the 
record for the supposition that Bihari 
Lai who contested the suit streneuously 
throughout did not act in the interests 
of his son to the best of his ability and 
Mr. Kishen Dial has acted wisely and 
properly in withdrawing this appeal 
which is accordingly also dismissed. 

Before proceeding to deal with the re¬ 
maining appeals it will be useful to note 
the following dates which are of import¬ 
ance in this case. Of Buta Mai’s grand¬ 
father we know nothing certainly, except 
that his name was Karam Chand. His 
father Atma Ram is alleged by the plain¬ 
tiffs to hive belonged to Kasur in Lahore 
District and to have migrated to Amrit¬ 
sar where ho ‘carried on business and 
where Buta Mai, his only son, was born 
in 1844 or 1845. Buta Mai entered 
Government service and became a school 
master and subsequently a Naib-Tahsil- 
dar in Ferozepore in 1862 where he was 
joined by his father. 

In 1866 a small area of 290 square 
yards (approximately 12 marlas) of land 
in Ferozepore was bought for Rs. 38, 
(with Buta Mai's money according to 
Kanshi Ram), and in 1868 and 1869 
mortgage rights in two houses were 
secured, the deeds showing Atma Ram as 
purchaser and mortgagee. Atma Ram 
died in Ferozepore in 1872. In 1873 
Buta Mai brought the two mortgaged 
houses. In 1884 Mul Chand entered 
Government service as a clerk being then 
23 years old. In 1896 Buta Mai began 
to buy land near Kot Radha Kishen rail¬ 
way station, so laying the foundation of 
the estate containing the factory and 
cotton press. By 1893 the factory had 
been completed and in 1895 Bihari Lai 
then nineteen years old was sent there to 
work. Meanwhile in 1891 or 1992 
Shankar Dis, then about 29 years old 
had entered Government service and 
Kanshi Ram who was six years younger 
had started practising as a pleader in 
Ferozepore. In 1892 Buta Ma) gave 


Kanshi Ram the houses in Feroze¬ 
pore of which he had bought the 
equity of redemption in 1873. On this 
site Kanshi Ram built his house and 
stable. In 1895 Buta Mai made over 
the land, brought in Ferozepore in 1866 
for Rs. 38, to Kanshi *Ram who having 
been thus enabled to defeat pre-emptors 
purchased more land. In 1904 a cotton 
press was added to the factory. Shortly 
after Rai Buta Mai died in 1914, Kanshi 
Ram had the agricultural lands in 
Ferozepore recorded in the revenue re¬ 
cords by mutation as the property of all 
four sons of Buta Mai in equal shares. 
On 4th April 1915 there took place the 
family concert resulting in the alleged 
settlement by Mrs. Buta Mai. These 
“orders” alloted the factory, press and 
their appurtenances to Bihari Lai who 
was, however, to admit Radha Kishen to 
a fourth share, but made no mention of 
the property at Ferozepore. The docu¬ 
ment was signed by all the four sons of 
Buta Mai. 

I come now to deal with the appeal 
of Kanshi Ram (No. 1041). (The judg¬ 
ment then referred to the pleadings 
of the parties and proceeded.) From these 
pleadings it appears to be clear that the 
case set up by the plaintiffs, backed by 
the defendant Mul Chand, was that the 
property acquired by Buta Mai and his 
sons was joint family property of a co¬ 
parcenary of which they were members 
because its acquisition was made possible 
by the existence of. nucleus of ancestral 
property in the hands of Buta Mai ; and 
that the mutation proceedings in respect 
of the Ferozepore lands were evidence, as 
prbving an admission by Kanshi Ram, of 
the fact that those lands were not his 
separate property but had always been 
joint of the family. 

In support of this case the plaintiffs 
attempted to prove that the sons of Buta 
Mai contributed part of their savings to 
a common fund and that they constituted 
a joint family holding all the property in 
the hands of its members as joint co¬ 
parcenary estate. But, in coming to his 
finding that the plaintiff’s case was 
established, the learned Subordinate 
Judge has made certain remarks which, it 
is now argued, indicate an opinion that 
whether there was or was never a nucleus 
of ancestral property in Buta Mai’s pos¬ 
session, which was the germ of the 
alleged coparcenary estate, a joint co- 
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parcenary came into existence by the 
blending of the incomes first of Atma 
Ram and Buta Mai and then of Buta 
Slal and his sons. He has for instance 
remarked : 

The important facts to remember are that 
R. B. Buta Mai blended his income with the 
income derived from the property left by Lala 
Atma Ram and thus created a joint family 
estate (p. 279 of Book A). 

If it is assumed that the nucleus of ancestral 
property in the hands of Rai Bahadur Buta 
Mai was negligible aud that he was sole master 
of his own earnings, then it cannot be said that 
Lala Kanshi Ram received his education at the 
expense of any joint family funds. But it is 
clear beyond doubt that R. B. Buta Mai created 
a coparcenary body making all his sons bring 
all their savings into a common chest (p. 290) ; 

and again 

it has been held that there was considerable 
nucleus of ancostral property which R. B. Buta 
Mai blended with his own income and thereby 
created a joint family ostate (p. 289). 


Ifc is on these remarks that Sir Muham- 
mad Shafi, counsel for Kanshi Ram, 
bases his first attack upon the plaintiffs’ 
case as it now stands, urging strenuously 
that, as there was no allegation in the 
plaintiffs’ pleadings, substantive or alter¬ 
native, that Buta Mai and his sons 
created the alleged coparcenary by contri¬ 
buting their incomes or blending their 
property, an allegation which would have 
been inconsistent with the plaintiff’s 
pleadings that Atma Ram and his sons 
were already a joint Hindu family pos¬ 
sessed only of joint property, that Buta 
Mai succeeded to ancestral joint property 
by survival, that Buta Mai’s acquisitions 
were subsequently made with the help 
of the nucleus and that the expenses of 
his son’s education and the money for 
Kanshi Ram’s acquisitions came out of 
joint family funds, therefore, plaintiff’s 
suit must fail, so far as Kanshi Ram is 
concerned, if the case desoribed above as 
set up by the pleaders is not established 
even if some proof be found of the orea- 
tion of a joint coparcenary estate includ¬ 
ing the disputed property either by 
blending of property or iuoome or the 
contribution of saving into a joint family 


Sir Muhammad Shafi has oited in 
connexion an array of important rn 
iaymg down the principles that 
determination in a cause should be i 
ded upon a oase either to be found i; 
Pleadings or involved in or oonsi 


with the case made thereby. Eshen 
Chunder Singh v. Shamacharan Bhatto 
(1) cited in Mylapore Iyasawmy Yyapoory 
Moodaliar v. Yeo Kay (2) and by the 
Punjab Chief Court in Alt Gauhar Khan 
v. Muhammad Hussain (3) that a new 
case is not to be substituted for the one 
set up in the pleadings, Durga Bakhsh 
Singh v. Muhammad Ali Beg (4), and 
that a party is not entitled to rely on 
evidence supporting a case not consistent 
with the pleading, Bam Bakha Mai v. 
Devidas (5j, although his pleadings may 
be amended, Pool v. Secretary of State 

(6) . In reply Mr. Jagan Nath for the 
plaintiffs contends first that the plaintiffs' 
claim from the beginning until now has 
been that there was a joint family in 
Buta Mai's time whose members owned 
a joint coparcenary, that there was no 
necessity for them to give in detail the 
processes by whioh this coparcenary was 
created, that its creation by conduct of 
the sons was suggested in para. 2(i) of 
the replication (at p. 31 of the Book A) 
where it «vas stated that Shankar Das did 
as a matter of fact give his savings after 
deduction of expenses to his father, and 
in the statement of 6th May 1918 before 
issues were struck, where Shankar Das 
stated that Buta Mai acquired the 
Ferozepore property “from joint family 
money” and that he, Shankar Das, used 
to make over his savings to his father as 
a member of the joint Hindu family 
(p. 06 of Book A). In the second place 
Mr Jagan Nath contends that there is 
ample authority for not enforoing the 
principles relied on by Sir Muhammad 
Shafi in oases like the present one where 
the defendants were certainly not taken 
by surprise or hampered, and evidence 
wa9 fully taken. He has referred us to 
a number of rulings in whioh variation 
between pleadings and proof have not 
been regarded as fatal. 

f7n^n rS0 '‘u Das ^ kmmsa| ' v - Gfowbai 

(7) the Bombay Court overruled a some¬ 
what similar objection in a oase resemb- 
lmg this one (though the pleas raised 
originally appear to have been muoh 

(1) [1866] 11 M. I. A. 7=6 \V. R P n *7 

(P. 8 a) U ° a1, 8W=U L A ’ 1G8 =« Sat. 80 
169 p - R - 18S 8- 

(4) [19051 27 AH 1=7 O. C. 287=31 I A 
=8 Sar. 725 (P. 0.). A ‘ * 35 

[1905] 89 P. R. 1905, 

[1886] 68 T. R. 1886. 

[1908] 82 Bom. 479=10 Bom. L. R. 184 
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more definite than those in the oresent 

• 

case). In Ram Nand Chatterjee v. Kusum 
Kamini Debi (8) a suit for partition of 
ancestral joint property, the plaintiff had 
alleged that certain properties were ac¬ 
quired by his grandfather, who was also 
the grandfather of the defendants but the 
case as developed in the evidence was 
that the properties were acquired by the 
plaintiff's’ father as karta with joint 
family funds. This variation was held 
not to justify a dismissal of the claim in 
respect of those properties. This ruling 
was followed ia Rumudini Dassya v. 
Mukta Sundar Dassya (9). An interest¬ 
ing review of the case law on the point 
will be found in Ananda Chandra v. 
Bra)a Lai Singh (10). 

The truth in this case appears to me 
to he that the plaintiffs came into Court 
with a very vague notion of the distinct 
facts on which they proposed to rely, and 
when pressed for elucidation they did not 
clearly put forward the case that the 
alleged coparcenary holding all its pro¬ 
perty jointly came into existent by an 
intentional blending of their property by 
the members of the family or the creation 
of a joint fund to which they contributed 
their savings. The questions whether 
the family formed a coparcenary, the 
members of which held their property in 
common and how it came into existence 
were not put expressly in issue, and there 
is no doubt that the plaintiffs did allege, 
in support of their claim to share in the 
properties in dispute, the fact that the 
members of the family did contribute 
some of their property—their savings— 
to a fund controlled by their father, and 
evidence relating to this allegation was 
produced by the parties. Such evidence 
was certainly relevant to prove the exis¬ 
tence of the joint property of which 
partition was claimed. Having regard to 
these circumstances, the form in which 
issues were struck for trial and the prin¬ 
ciples laid down by the authorities cited 
by Mr. Jagan Nath, I have examined the 
whole of the evidence to decide whether 
the lower Court was correct in its con¬ 
clusions that Buta Mai and his sons held 
the property in dispute as joint of the 
family. As I have found for reasons 
given in this judgment that no such 
blending or contribution took place as 

(8) [1906] 4 C. L. J. 56. 

(9) A. I. R. 1925 Cal. 257. 

<10} A. 1. R. 1923 Cal. 142=50 Cal. 292. 


would make this property joint, the point 
taken by Sir Muhammad Shafi need not 
be considered further. 

As it will now be necessary continu¬ 
ously to examine in detail the oral evi¬ 
dence in the case, a general observation 
as to its nature will not be out of place 
here. It consists for the most part of 
the depositions of the defendants from 
whose admissions the plaintiffs attempted 
to prove their case. It is, therefore, 
mostly tainted by self-interest. It is 
prevaricating, often unconvincing and to 
be accepted with caution except when 
corroborated by documentary, circum¬ 
stantial or disinterested parol evidence. 
In considering it two important features 
have, however, to be borne in mind : one 
is that Shankar Das who conducted the 
suit never himself went into the witness- 
box and the other is that the evidence of 
Mul Chand, in consultation with whom 
the suit was launched, who was siding 
with the plaintiffs, supplied them with 
documents and appears to have been used 
as their mouthpiece in Court, carries, in 
view of these facts, considerable weight 
when it does not directly support the 
plaintiffs’ case. 

According to the case set up by tho 
plaintiffs in their evidence the nucleus 
of ancestral property inherited by Buta 
Mai consisted of : (1) money earned by 
Atma Ram and Buta Mai in joint busi¬ 
ness in Amritsar and Ferozepore ; (2) two 
shops in Kasur and (3) a small plot of 
land and mortgagee rights in two houses 
in Ferozepore. (The judgment then dis¬ 
cussed evidence and concluding that the 
only ancestral property proved to have 
been inherited by Bata Mai was a share 
in a small house in Amritsar aod one 
shop or possibly two shops in Kasur, 
property incapable of yielding an income 
sufficient to maintain Atma Ram, pro- 
C a 6 fi 6 1 ) 

It may now be considered as settled law that 
it is necessary to establish the existence of a 
nucleous of joint family property before the 
property in the possession of any one member 
can be presumed to be joint property (Mayne > 
Hindu Law, 9th edition para. 290.) 

But the proposition on which Mr. Jagan 
Nath here takes his stand is that if 
there is joint Hindu family with an 
ancestral nuclous of joint property, 
however small, the onus of proving that 
any particular item of property, alleged 
to be joint is separate, lies upon the per¬ 
son asserting that it is so, and this onus 
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has not, he urges, been discharged. Reli¬ 
ance is placed on Mahadeo Kasaudham 
v. Gaya Din Easandhan (Ll), Moti Lai 
v. Harji Mai ( A. I. R. 1926 Nagpur 146) 
and Stikhnandan v. Brijnandan (.4. I. R. 
1923 All. 574.) The first of these judg¬ 
ments cited certainly laid down broadly 
6 he principle asserted by Mr. Jagan 
Nath and held that in that case the onus 
had not been discharged. The second 
dealt with a case upon grounds not to be 
found in the one before us now. In the 


dered at length by the Nagpur Judicial 
Commissioners in Birdi Chand Lai v- 
Popat Lai (15) which cited many of the 
rulings placed before us. The lower Court 
had in that case held that in order to 
raise any presumption based on family- 
nucleus it must be shown that it was 
possible to have incurred the cost of the 
property t claimed as joint from that 
family source. This view was confirmed 
by the Judicial Commissioner who re¬ 
marked that where some nucleus has been 


third case the Allahabad Court, while 
remarking that property which was in¬ 
capable of yielding any income might 
not be treated as a nucleus for the pur¬ 
pose of affecting the presumption as to 
subsequent acquisitions, held that there 
was in the case before it a nucleus con¬ 
sisting not only of an ancestral house 
but of an ancestral business and that the 
onus lay on the party who claimed as his 
own property acquired mainly by his 
exertions to prove his case. 

It is urged by Sir Muhammad Shafi 
(and here Mr. Moti Sagar for Bihari Lai 
is with him) that the mere proof of the 
existence of some nuoleus, however small, 
would raise no such presumption as that 
contended for by Mr. Jagan Nath and 
that until the plaintiffs could prove that 
the nucleus in this case was substantial, 
and such as could be used, and was used, 
for the acquisition of the property in 
dispute, the onus of proving that this 
property is partible was still upon them, 
that this onus has not been discharged 
•and that in any case if the onus lay upon 
Kanshi Ram to show that the property 
he claims as his own is separate, he has 
discharged it. 


The point of presumption was decide 
by this Court in Iqbal Singh v. Jar 
Bahadur Singh (12) in whioh case, afti 
reference to Lai Bahadur v. Kanhay 
Lai {Id) and Sukhnandan v. Brij Narai 

! ■'ML 574) it was held the 

.'as the nucleus proved was very small t 
presumption of jointness of subsequent! 
acquired property arose. The onus < 
iproof in such oases must depend upo 
the circumstances of that particular case 

(\r\ la m^ nalh Gi } ar v ‘ G^intamony Du 
1 44;. The question of onus w as cons 

(li) Second Appeal No. 1020 of 1923 deoid. 
,.M 0 “2°ihAprU 1926. 
ftS LU. 1926 Lah. 333. 

Bfc-AU. 211=31 I. A. 65=1 A. L. 


established 

the matter does not and could not rest there, 
and the lower Courts were legally entitled to 
take the smallness and the apparent insuffi¬ 
ciency of the nucleus into consideration in 
deciding whethor the presumption (in favour of 
jointoess) was amply rebutted in view of the 
evidence read as a whole, and to come to the 
conclusion whether tho cost could have come 
out of it and whether as a matter of fact the 
family nucleus was taken in making the new 
acquisition. 

Adopting this view of the law my opr 
nion is that the extent and value of the 
nucleus proved to have existed in this 
case were not such as to raise the pre¬ 
sumption relied on by Mr. Jagan Nath, 
but on the contrary were such as to make 
it impossible that Buta Mai’s acquisi¬ 
tions were made with its help. The an¬ 
cestral property being incapable of being 
considered as the germ from which the 
estate possessed by Buta Mai expanded 
that estate must be deemed to have been 
acquired by Buta Mai by himself and for 
himself as full owner. 

I come now to the question whether 
there was any such blending of property 
or income as oreated a common fund of 
property, monetary or other, of which the 
acquisitions of Buta Mai and his sons 
mu9t be considered to have become a part. 
As regards blending of his property and 
business by Buta Ram aud his father, 
proof that a common business was car¬ 
ried on with such blended funds has been 
found by the lower Court only in the 
account book whioh has now been ex¬ 
cluded from the evidence. This part of 
the case, therefore, calls for no further 
consideration. ^ It has beea made suffi- 
ciently clear in this judgment that the 
p aintiBs never alleged olearly in their 
pleadings the oreation of a joint copar¬ 
cenary by blending of any kind between 
the members of the family. Nor has it 
at any time been alleged that any pro- 

(14) A. I. R. 1926 Cal. 8lJ ;- 

(45) A. I. R. 1926 Nag. 8S9. 
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perty was acquired jointly with the in¬ 
tention of making it joint of the members 
who acquired it or of all of the copar¬ 
ceners. This is not a case of an ances¬ 
tral family firm or business or of a large 
immovable ancestral estate to which the 
presumption of the Hindu law of pro¬ 
perty would he clearly applicable. The 
family on the contrary was of the typical 
Punjab Hindu family, not jciot in food 
or worship, described in the last para¬ 
graph on p. 356 in Iiup Cliand v. Basanta 
Mai (16) to which the presumptions of 
Hindu law are indeed applicable but with 
a force less general and rigid than in the 
other provinces : See also the remarks in 
Muharrim Ali Chishti v. Bansi Lai (17). 

The learned Subordinate Judge’s em¬ 
phatic finding that Buta Mai and his 
sons constituted a joint Hindu family 
whose members held these properties in 
common is, so far as I understand his 
intention, based on the evidence, first, of 
the existence of the alleged germ in the 
form of a nucleus of ancestral property 
and, secondly, of the conduct of Buta Mai 
and his sons which in his opinion proved 
that this coparcenary existed throughout 
Buta Mai’s life. "It is clear beyond 
doubt" he says, 

that Rai Bahadur But Mai and his sons 
formed a joint estate and every one fully recog¬ 
nized the position and did what he could to 
enrich and agumeut the family estate (p 280). 


Mr. Jagan Nath has not pointed to any 
evidence suggesting a deliberate creation 
at any particular time of a coparcenary 
holding all its property jointly. “ The 
question, " he says, “ is not of blending 
but whether the parties kept their pro¬ 
perty separate 

There is no evidence of any mutual 
agreement by the members of the family 
to end a pre-existing state of affairs and 
to throw their separate acquisitions into 
a family hotchpot or create a new family 
fund by contributing the earnings. The 
lower Court has rightly found that as a 
matter of fact the plaintiff Shankar Das 
did not contribute his earning3 to a 
common fund. There is no presumption 
that the members of a joint Hindu family 
possess their acquisitions as joint copar¬ 
cenary property and in view of the find¬ 
ing I have come to on the matter of 
nucleus the question whether the parties 
were joint owners of the disputed property 
might, I think, be properly determined 

(16) [1889] 102 P. R. 1899. 

(17) [1919] 31 P. R. 1919=71 I. C. 121. 


against the plaintiffs forthwith. But the 
case which Mr. Jagan Nath has adopted 
in support of the judgment before us 
appears, if I understand him rightly, to 
be that the evidence proves that, nucleus- 
or no nucleus, the parties as a matter of 
fact did form a joint family with joint 
coparcenary property, however created, 
that they recognized and admitted the 
existence of this coparcenary and its joint 
property and did enrich it from time 
to time by contributions from their sav¬ 
ings and additions to it of their separa¬ 
tely acquired property. It is, therefore, 
necessary in view of the decision upon 
Sir Mohammad Shafi's preliminary objec¬ 
tion on the pleadings to examine the 
whole evidence and decide whether it 
establishes the facts upon which Mr. 
Jagan Nath takes his stand. (The judg¬ 
ment then discussed the evidence and 
proceeded.) There are only four ways in 
which a joint Hindu family holding as 
joint coparcenary all the property pos¬ 
sessed by its members can be proved to 
have come into being: (I) by showing that 
ancestral joint property existed in the 
hands of the karta and was used by him 
for further acquisitions for the family, 
(2) by showing that a joint family as- • 
such jointly acquired property, (3) by 
proving that the property acquired by a 
member was intentionally acquired for 
the family and (4) by the blending of 
their property by the members for the 
creation of a joint fund or a family 
hotchpot of property. 

There is nothing in any of the authori¬ 
ties cited before us by Mr. Jagan Nath 
to warrant the supposition that a joint 
family holding all the property in tho 
hands of its members as joint of the 
family can be created in any other way. 

I have, I think, surveyedwith sufficient 
detail the evidence on which the lower 
Court appears to have decided that Buta 
Mai and his sons were a joint family 
holding all their acquisitions and earn¬ 
ings as joint family property. The 
plaintiffs on whom the onus lay of show¬ 
ing that a substantial nucleus of ances¬ 
tral property or a joint fund or property 
joint of the family existed have not 
themselves faced the Court to rebut the 
direct evidence of Kanshi Ram and Biha- 
ri Lai. That evidence, cannot, as already 
remarked, ba regarded a3 of the most 
reliable kind, but. after making all allow¬ 
ances for the taint of personal interest 
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and bearing in mind the shifting attitude 
of the parties towards each other both 
before and after the suit was instituted, 
my conclusions are that the parties and 
their father neither inherited a germinal 
nuoleus of ancestral property to which 
their acquisitions could be traced nor 
made any acquisitions for the joint bene¬ 
fit of the family nor intentionally at any 
time blended their property or earnings 
in order to create a joint family whose 
members held their acquisitions in com¬ 
mon, and that Bata Mai was a self-made 
man who jealously and properly regarded 
the property acquired by him as his 
own. 

Assuming, however, that the parties 
and their father did constitute a joint 
family posessing a joint fund, or some 
joint property traceable to an ancestral 
nucleus, or otherwise brought into being, 
it is clear, I think, that Kanshi Ram’s 
acquisitions must be held to be his own 
separate property. These acquisitions 
were paid for out of Kanshi Ram's 
professional earnings with the help of 
money borrowed from outside the family. 

The ordinary gains resulting from 
education at the expense of joint funds 
of a Hindu family are no doubt partible. 
Tho principles followed in the more re¬ 
cent oases deoided by the Privy Council 
on the subject Metharam Ramrakhiao- 
mal v. Rewa Chand Ramrakihiomal (18) 
and Amar Nath Gopal Chand v. Hukam 
Chand Nathu Mal (19) are discussed in 
paras. 283 and 284 of Mayne's Hindu 
Daw, 9th Edition. In the latter case 
their Lordships after reviewing the 
whole case-law laid it down that all 
acquisitions by members of a joint family 
are prima faoie partible and the burden 
of proof lies on those who assert to the 
contrary, and that the gains of soience 
are exempted from this rule only when 
the education whioh made suoh gains 
possible is affirmatively shown to have 
been acquired without detriment to the 
family estate. 

I have already referred to' the state- 
“ afl6 b y Buta Mal in a civil Court 
in 1896 regarding Kanshi Ram’s exclusive 
title in the lands at Ferozepore. 

Kanshi Ram’s own testimony (p. 100 
0 A) is that his sohool*fee9 were 


(1.8) A. I. R. 1917 p. 0 _ 

MOW Vi 41 (P ' °->- 
U9) A. I. R. 1921 p. C. 

I. A. 162 (P. 0.). 
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never more than Rs. 2-8-0 per mensem. 
When he passed his " Middle Sohool 
Examination ” he won a scholarship of 
Rs. o - per mensem which his father took 
from him. After passing the Univer¬ 
sity Matriculation Examination he took 
a scholarship of Rs. 10/- p. m. As soon 
as he passed the Mukhtar’s examination 
he began practising in the Lahore Court 
attending lectures at the same time and 
renting lodgings at Rs. 2-9-0 per month. 
He passed the Pleader’s examination 
11 months later and then started practice 
in February 1891 and maintained him¬ 
self entirely having full control over his 
earnings. I do not find in this evidence 
justification for the learned Sub-Judge’s 
finding that Kanshi Ram received a 
“ special professional education, and that 
at the expenses of the family estate ” 
but rather that his school education was 
ordinary and his professional education 
was not paid for either by his father or 
out of any family fund. The circum¬ 
stances are obviously entirely different 
from those in Amar Nath Gokal Chand 
v. Hukam Chand Nathu Mal (19) where 
there was a joint ancestral business and 
the soft who claimed the earnings to be 
his separate property failed to depose at 
the trial that his specialized education 
in England was obtained by his.own self- 
taught efforts. 

Bashi Ram’s earnings mu3t also be 
held to be impartible for it is proved 
that his education, though of a special 
kind, was paid for by his father and not 
out of any joint fund. 


v/u uu i>uese nnuings, that there wo 
no substantial nuoleus of anoestral prc 
perty by the aid of which Buta Mal’ 
acquisitions were made, that, therefor, 
these were his own, that he and hi 
family d!d not form a joint Hindu fami 
ly holding all its property jointly as oc 
peroenary property, that Kanshi Ram 1 
earmngs and acquisitions were his owi 
that he never threw them into a famil 
hotchpot but kept them separat. 
Kanshi Ram s and Bashi Ram’s appea 
must succeed and the property olaime 
by them as their separate property ej 
eluded from partition. Mr. Jagan Nat 
for the plaintiffs had stated that hi 
olients do not ask for partition of th 
nuptial gifts received by Bashi Ram c 
any other member of the family an 
counsel for the appellants have agree 
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to the exclusion from partition of all 
such gifts. 

I come now to the appeal by Bihari 
Lai, No. 1287, praying for the exclusion 
from'partition of the factory and press, 
their appurtenances, and a bungalow and 
garden in Kot Rai Buta Mai revenue 
estate at Kot Radha Kishan Station. 

Embarrassed as he was by the fractural 
maneoeuvering that preceded the litiga¬ 
tion the choice of a defence to the plain¬ 
tiffs’ claim to a partition of this pro¬ 
perty appears to have perplexed Bihari 
Lai no less than the difficulty of stating 
their case troubled the plaintiffs. 

His first claim set forth in his written 
pleas of 19th May 1917 (printed in Book 
D) was limited to the factory and press, 
the machinery, buildings and houses ap¬ 
purtenant thereto, a bungalow and a 
garden which were declared to belong to 
himself, his minor son Amrit Lai, Mul 
Chand’s son Radha Kishen and Radha 
Kishen’s two minor sons. In an affida¬ 
vit put in on 17th November 1913 ho 
affirmed that the factory and press were 
the exclusive property of himself and 
Radha Kishan. In her pleas of I6tli 
February 1918 Mrs. Buta Mai who obvi¬ 
ously favoured her youngest son declared 
Behari Lai to be the sole-owner of this 
property and the same declaration was 
made by Bihari Lai in a petition pre¬ 
sented to the Court on 4th March 1918. 
It was not until he was examined with 
a view to the striking of issues on 6th 
May 1918 that Bihari Lai defined his 
share in the property as two-thirds, the 
remaining one-third being allotted to 
Radha Kishan. It was then he put for¬ 
ward the plea that the property had been 
made over to him in 1894 or 1895 by 
Buta Mai by way of advancement as a 
provision for his maintenance and that 
Radha Kishan “ came in ” later on. On 
8 th November 1922, after the plaintiffs 
had amended their plaint to correct an 
error of description, Bihari Lai took the 
opportunity to amend his pleas in order 
to claim a very much more extensive 
area of urban property than he did at 
first, and to claim it “ in sole owner¬ 
ship ” as his self-acquired property. 
When giving evidence on 4th May 1923 
he claimed “ all the urban property at 
Kot Radha Kishan ” (much more, that 
is to say, than the factory press and their 
appurtenances). 

The issue struck for trial was : 
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whether the factory and buildings connected 
therewith at Kot Ridha Kishan are the exclu¬ 
sive property of Lala Bihari Lai and Lab 
Radha Kishan ? 

In his appeal Bihari Lai has claimed 
as his own separate property the whole 
“ urban area ” at Kot Radha Kishan but 
Mr. Moti Sagar states that his clients’ 
appeal relates only to the factory, the 
press and their appurtenances—the area 
claimed is marked by a surrounding red 
line in the plan Exhibit p. 11 covering 
an area of 7 ghamaons approximately— 
together with the garden and the bunga¬ 
low, the bungalow being the residence of 
his client who was the manager, and the 
garden its compound. 

Radha Kishan has not appealed. The 
obscurity surrounding the basis of his 
claim, one of the results of the uncer¬ 
tainty of Bihari Lai’s position, Mr. Moti 
Sagar has not been able to dispel. He 
states, however, that Bihari Lai claims to 
be joint undivided owner of two-thirds 
and admits Radha Kishan’s title to a 
share of one-third. He asks for a decree 
to that effect which it is in our power to 
grant under the provisions of 0. 41, 
33, Civil P. C. In this respect he is 
joined by Mr. Fakir Chand who appears 
for Radha Kishan as a respondent to all 
the appeals. 

The case now put forward by Mr. Moti 
Sagar is that the evidence proves that 
Buta Mai bought the factory for his son 
as an advancement to provide him with 
an independent livelihood. If, however, 
this case is not found to be established 
Mr. Moti Sagar’s contention is that in 
any case it is proved that there was a 
family settlement, or such conduct of the 
family as amounted virtually to a settle¬ 
ment, by which the property in dispute 
was made over to Bihari Lai an ar¬ 
rangement which was acted upon and is 
irrevocable. This settlementhe says, i3 
evidenced by the recorded orders of 
the lady mother ” of 1915 and the par¬ 
ties’ conduct at and about that time. 

The site of the factory was acquired by 
Buta Mai in 1886. The superstructure 
was built in 1891-92 by a partnership, 
ostensibly between Bihari Lai and a 
Parsee, Bapuji, who mortgaged the 
factory to Mr. Awar Bai, on 15th July 
lfc92, by registered-deed for Rs. 8,000. 
Bihari Lai was then 16 years old and his 
father still a District Judge in Govern¬ 
ment service. The factory was leased in 
1S93 to Asmat Ullah, Bihari Lai being 
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disclosed as lessor. The partnership 
fell through ” and the factory was 
leased again ostensibly by Bihari Lai to 
Jahangir Jee Sorabjee. The mortgage 
was redeemed on 30th March 1S95, with 
a cheque for Rs. 2,000;* drawn by Buta 
Mai, a hundi for the same amount and a 
bond for Rs. 4,000/-. Bihari Dal declares 
that he himself paid off the hundis (we 
do not know more about the bond). In 
1895 Bihari Lai wa3 removed from 
College being then'in his second year, 
and sent to work in the factory. In 
the following year a partnership 
deed wa9 drawn up between Bihari 
Lai and a number of 11 experienced 
business-men ” (so styled by Kanshi 
Ram) Joti Mai and others, including, 
a Kanshi Ram, who was not the appel¬ 
lant. The factory was rebuilt. This 
partnership was dissolved, the other part¬ 
ners being bought out, according to 
Bihari Lai, by himsolf with help from 
his father who contributed Rs. 10,000 
or Rs. 15,000 but, according to Kanshi 
Ram, by Buta Mai. This was in 1897. 
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Chief Court in Gliulam Dastgir v. Teja 
Singh ( 22). These and other important 
rulings approve the sourco from which 
acquisition was made as the main 
criterion for deciding whether the person 
in whoso name a benami purchase is 
made is or is not the real owner. Mr. 
Moti Sagar, while conceding that the 
source of the purchase money which ad¬ 
mittedly was in this case supplied by 
Buta Mai, is one of the criteria, urges 
that it is not the sole one (and this has 
frequently been expressed by the Courts ) 
but that the surrounding circumstances 
in the present case afford evidence amply 
sufficient to rebut the presumption. 

He cites Raj Kumcari v. Maharaj 
Kuntvar (23), where in referring to the 
general rule as to tbe criterion laid in 
Gopeekrist Gosain v. Gaitga Parsaud 
Gosain (20), the Oudh Judicial Commis¬ 
sioner’s Court -found an “ important 
qualification ” of tbe rule as quoted by 
the Privy Council in Bilas Kunuar v. 
Dcs Raj Ranit Singh (24), namely that 
the rule annlicd onlv in the absence of 


The factory continued to be run at a loss 
and was closed for two years. About 
this time Radha Kisban, who had 


failed to obtain a University degree was 
sent to join Bihari Lai at the factory. 
In 1904 the cotton press was added. 
Bihari Lai says he paid the cost of it, 
borrowing Rs. 20,000 from the Punjab 
Banking Company jointly with his father. 
Thenoeforward Bihari Lai and Radha 
Kishan managed the factory, for them¬ 
selves according to them, or for the joint 
family, according to plaintiffs, and for 
Buta Mai according to Kanshi Ram. 


The principle of Hindu law laid down 
in 1854 in Qopeekist Gosain v. Gunga 
Pershad Gosain (20) and repeated by 
their Lordships of the Privy Counoil in 
Parhat Devi v. Baikuntha Nath Das (21) 
that when a purchase of real estate is 
made by a Hindu in the name of one of 
his sons the presumption is in favour of 
its being a benami purchase and the bur¬ 
den of proof lies on the party in whose 
name it was purchased to prove that he 
was solely entitled to the legal and bene¬ 
ficial interest in the permananent estate, 
has never been definitely dissented from. 
It was applied in the Punjab by the 

(20) [1854] 6 M. I. A. 58=4 W. R. P. C. 46= 

2 Suther 18=1 Sar. 493 (P. C.). 

(21) .[1914] 12 A. L. J. 79=22 I.C. 51=16 Bom. 

L. B. 101 (P. C.). 


all other relevant circumstances. The 
Oudh judgment goes on to quote from 
Mahbub Ali Khan v. Bharat Indu (25). 

Beyiami transactions are very familiar in 
Indian practice, and as Lord Hobhouso said in 
Uman Parshad v. Gandharp Singh , evon a 
slight quantity of evidence to show that it was* 
a sham transaction will suffico for the purposo 

.... Such a (benami) transfer oannot 
be considered as nothing, the person who im¬ 
pugns its apparent character must show some¬ 
thing or other to establish that it is a benami 
or sham transaction. 

Mr. Moti Sagar has also Referred us to 
Pantcn v. Administrator General , Bombay 
(26), but that was not decided acoording 
to Hindu Law, and Earihar Prasad 
Singh v. Keslieo Prasad I Singh (27) 
where, however, the general rule of pro¬ 
sumption in favour of tho person who 
supplied the purohase price was acoepted 
‘ But" as remarked by Miller, C. J., in 
that judgment, 

apart from tho faot that-the 'presumption is re¬ 
butted its strength or weakness can only bo 
guagod by reference to all tho surrounding cir¬ 
cumstances. 

(22) [1918] 73 P. R. 1918=17 I. C. 8G7=15Tp. 
W. R. 1918. 

(23) A. I. R. 1925 Oudh 243. 

(24) A. I. R. 1915 P. C. 96=37 All. 557=42 
I.A. 202 (P, C.). 

(25) [1919] 23 C.W. N. 321=53.1. C. 54=(1919) 
M. W. N. 607. 

(26) Civil Appeal No. 15 of 1925 decided on 
10lh September 1925. 

(27) A. I. R. 1925 Patna 68. 
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Tho question of initial presumption is 
uot, however, of great importance in the 
present case. Both sides have produced 
evidence and we have to consider it in 
order to decide not merely how far the 
presumption is supported by the circum¬ 
stances of the time but also whether the 
evidence as a whole proves that the 
factory, its appurtenances and business 
were made over to Bihari Lai, or as a 
fact remained Buta Mai's property until 
his death. 

The circumstances to which Mr. Moti 
Sagar points as proving conclusively 
Buta Mai's intention to make over the 
property in dispute to the appellant 
were these. 

Mul Chand had been safely launched 
upon an official career. In 1899 he was 
drawing Rs.^0 per mensem as a clerk in 
the Financial Commissioner's Office. 
Kanshi Ram had started practice as a 
pleader in 1891 and in 1892 Shankar Das 
obtained his first ofiicial appointment as 
overseer of Crown Land (Darogha Nazul) 
at Lahore. Bihari Lai alone remained un¬ 
provided with a career. Buta Mai was well 
off and passing middle age. It would have 
been natural enough and in accordance 
with custom for him to start his youn¬ 
gest son upon an independent business 
career and for this purpose make him a 
separate allotment of property. Bihari 
Lai was still at his studies. These were 
cut short to his own detriment so far as 
professional proepeots wore concerned, 
and he was sent to take charge of the 
property allotted to him before he was 
twenty years old. Where the evidence 
limited to that of these circumstances it 
might perhaps be held to have discharged 
the onus upon Behari Lai. But tho mass 
of evidence through which we have been 
taken in detail by Mr. Moti Sagar and 
counsel for the plaintiffs appears to me 
to disprove the oase of advancement and 
to show that while the other sons broke 
away from their father on their indepen¬ 
dent careers, although remaining mem¬ 
bers of the joint Hindu family, Bihari 
Lai, unfortunately as it turned out for 
himself, stayed along with his father and 
was employed by him to manage under 
bis oontrol the factory and press which 
belonged to and were financed by Buta 
Mai until tho latter died. 

These are in fact the conclusions at 
which the learned Subordinate Judge has, 
after reviewing' the evidence at length, 


himself arrived. In his opinion it was 
proved beyond doubt that the factory was 
started by R. B. Buta Mai, was worked under 
his control and supervision by L. Bihari Lai 
and latterly by Bihari Lai and Radba Kishan 
was financed by R. B. Buta Mai, as long as ho 
lived 

and the evidence 

indicated clearly that R. B. Buta Mai was the 
master of the factory and not L. Bihari Lai. 

(The judgment then discussed the evi¬ 
dence and proceeded). Now the best 
evidence that Behari Lai could have pro¬ 
duced to prove that the factory and press 
were his own concern and property, as 
he claimed them to be, would have been 
forthcoming in the accounts of the busi¬ 
ness carried on there. In his pleadings 
ho relied upon these account books, 
though he was, from the beginning, ap¬ 
parently, doubtful of the wisdom of 
producing them, for in the list of docu- 
raehts put in on 21st June 1917, we find 
the words “ except those which were 
burnt ”. These words were, however, 
deleted deliberately by his counsel 
whose signature is on the erasure in the 
original document. He was ordered by 
the Court to specify tho books and on 
the application of the plaintiffs a notice 
for production of the factory accounts 
was passed under 0. 11, R. (14), Civil P. 
C. He protested on the grounds that 
their production would be inconvenient 
for the business and that the application 
was vexatious and frivolous Subse¬ 
quently. however, when questioned be¬ 
fore the issues were struck, his pleader 
stated that he would rely on books relat¬ 
ing to the factory and press. It is cer¬ 
tain, therefore, that he possessed books 
and contemplated their production so 
late as Gth May 1918. Nevertheless he 
had not produced them in spite of the 
Court’s orders, by 24th August 1918, 
when his refusal was adversely com¬ 
mented on in the Sub-Judge s order ap¬ 
pointing a receiver to take over tbe 
property. On 10th March 1923 he^de- 
clared on solemn affirmation that all 
his books had been burnt in 1907-03 or 
1909. This declaration has every ap¬ 
pearance of falsehood in face of his pre¬ 
vious reliance on his accounts. But 
even if it was true, Behari Lai must 
still have had in his possession the ac¬ 
counts for the years after 1907 or 1908 
or 1909. 

Bihari Lai's failure to produce thesei 
books raises a strong presumption that\ 
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their evidence would cctofirm in a con¬ 
clusive manner the documentary evi¬ 
dence referred to above. 

It remains to deal with the second line 
of Mr. Moti Sagar's attack—the conten¬ 
tion that the property in dispute was 
made over to Bihiri Lai by a family settle¬ 
ment recorded as the “orders of the Lady 
mother’’ on 4th April 1915. Objection is 
taken to this document on plaintiff's 
behalf on the ground that it must fail of 
effect because it was not registered as re¬ 
quired by S. 17 (1) (b), Registration Act. 
Much argument has centred round this 
objection. Several of the “orders” cer¬ 
tainly refer to rights and interests in 
valuable immovable property and if the 
orders did by themselves create these 
rights or interests, were agreed to 
by the sons and were intended to 
operate as a final deed, their admission 
in evidence is precluded by that statute. 

According to the plaintiffs this docu¬ 
ment did not and was not intended to be 
operative, and if this is true, it obvi¬ 
ously did not require registra¬ 
tion. Mr. Moti Sagar, avoiding the 
difficulty has not argued that by itself it 
created any title but relies upon it as 
merely a recital of a previously arranged 
family settlement in which recital his 
clients’ claim was recognized and there¬ 
fore a weighty piece of evidence in favour 
of his clients’ claim. Such a document 
would not require registration: Bakhta- 
war v. Sundar Lai (28). 

Admittedly no question of estoppel 
arises. The circumstances are in no way 
analogous to those in Mohomed Musa v. 
Aghore Kun\ar Ganguli (29) in which 
the Privy Council held effective, as 
having given rise to equities whioh had 
to be administered, a compromise whioh 
though defective for want of registration 
had been acted upon by the parties for 
more than thirty years. Nor in the pre¬ 
sent oase was there any mutal settle¬ 
ment so carried into effect that nothing 
remained to be done as was there in 
Kunti v. Gajraj Tiwari (30) where the 
parties had for nine years been in un¬ 
disputed enjoyment of property of whioh 
they had taken possession under then- 
agreement. 

Whatever the intention s of the parties 

W®} A> I' R - 1926 All 178=48 All. 213. 

(29) A. I. R 1914 P. c. 27=42 Cal. 801=42 
I. A. 1 (P. Q.)i 

(80) A. I. R. 1924 All. 826=46 All. 847. 


were at the time it is certain that they 
did not wholly accept and give effect to 
the settlement of which the vague and 
inconsistent “orders” of their mother 
are alleged by the appellant to have been 
a recital. She herself was to get the 
rent of the Amritsar property and “as 
much as she wished to take of” the in¬ 
come of property in Lyallpur District. 
We do not know if she has received any¬ 
thing from these sources. It appears 
that Radha Kishen has not got the 
Rs. 10,000 proposed to be given by 
Cl. 4 for this is the sum his father i9 
now asking for him, nor have the mother 
and her daughter, so far as we know, 
been given the money mentioned in Cl. 9. 
On the very day that the orders were re¬ 
corded, Mul Chand and Kanshi Ram 
wrote to the Alliance Bank of Simla 
asking for their father's account to be 
entered in the names of all the four 
brothers as members of a joint Hindu 
family who had succeeded to their 
father'8 estate. Two days later all four 
brothers wrote to the Punjab National 
Bank asking the bank to continue to 
deal with their account in the same form 
as it wa3 treated before the orders with 
Behari Lai operating on their account. 
Two months afterwards Kanshi Ram 
informed Behari Lai that he would re¬ 
tain his share in the press at Kot Radha 
Kishen and Mul Chand wrote a document 
giving up his rights "in the factory” 
as desired by his younger brother Behari 
Lai, but he reserved the rights of his 
sons, especially, Radha Kishen to take 
such notion as they thought proper. 
Neither of these two letters express un¬ 
reserved compliance with the orders but 
were obviously only negotiations with a 
view to compromise the disputes still 
pending in spite of them. 

It is incredible that Kanshi Ram, 
Shankar Das and Mul Chand all men 
with practical legal experience could have 
ever regarded the dooument, worded as it 
was, to be an effective deed of contraot 
or would have allowed it to remain as 
the only formal reoord of an enforceable 
mutual agreement seriously intended. 
Certainly it could not have been seriously 
contemplated that Shankar Das was to 
lose the whole of his inheritance if he 
failed to pay "the money” as he was en¬ 
joined to do by Cl. 10. A father cao 
in certain circumstances bind his minor 
ohildren by a bona fide compromise, but 
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'hero is no ground for supposing that 
Mul Clijind had authority to settle for 
liadha Kishen who at one time claimed 
tho whole factory and press jointly with 
hehari Lai and still claims a third share 
but was allowed only a fourth share in 
its income by Cl. 4, and this only if his 
uncle approved his work. The Ferozepore 
property was in dispute at the time but 
the orders” made no reference to it. 

Having regard to all the evidence I 
think that the Subordinate Judge’s view 
of the proceedings of the brothers con¬ 
nected with their mother's orders is cor 
sect. The document simply recorded 
Mrs. Buta Mai’s own wishes and pro¬ 
posals and her sons' signatures attested 
not their assent to but their knowledge 
of them. 

It follows that the orders of the 
mother have no such value as Mr. Moti 
Sagar would attach to them. They are 
not put forward as proof of any advance¬ 
ment and they do not, in my opinion, 
prove the fact of any valid settlement 
warranting Behari Lai’s and Radha 
Kishen's claim that the factory and 
press with their appurtenances and the 
bungalow and gardon at Kot Rai Buta 
Mai were their separate property and 
impartiblo. 

Mr. Moti Sagar has not shown us any 
good grounds for differing from the 
lower Court’s decision that Behari Lai 
is not entitled to remuneration for man¬ 
aging the factory beforo tho institution 
of the suit. 

Behari Lai flatly denied the other 
parties’ rights in the property and re¬ 
fused to disclose the accounts of the 
business. He was operating on tho 
Banking account when his father who 
supported him was alive and there is no 
evidence to show that he suffered finan¬ 
cially in any way by being deprived of 
the manager’s share of profits. 

The lower Court's orders regarding 
the taking of accounts have been at¬ 
tacked in appeal by both Behari Lai and 
tho plaintiffs. Behari Lai is not ac¬ 
countable to the other parties for tho 
profits of the joint property in his pos¬ 
session (it became joint of Buta Mai's 
heirs on his death) beforo October 1915, 
the date of the family disruption, there 
being no allegation of fraud or other im¬ 
proper conduct on his part. The law on 
the subject is set forth clearly in p. 196 
of Mulla’s Principles of Hindu Law, 5th 
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Edition, where the case law is fully- 
cited. The parties are not bound to 
accept Behari Lai's sta tement as to what 
the property consisted of, and the ac¬ 
tually existing state of the property is to 
be seen : Pormeshuar Dube v. Gobind 
Dube (31). 

Mr. Jagan Nath has stated that he 
does not press the- points raised in the 
first four^ paragraphs of the plaintiff's 
appeal (No. 1047 of 1924) and counsel 
for all parties have expressed their 
consent with the orders referred to in 
them. He asks, however, for a modifi¬ 
cation in bis client’s favour of the orders 
relating to rendition of the accounts by 
Bihari Lai. The lower Court has ordered 
accounts to be taken from Behari Lai 
and Radha Kishen relating to the fac¬ 
tory, the press and other business upto 
October 1915 only, remarking that 

after that date the brothers are merely entitled 
to compensation for the user of the factory by 
Behari Lai and Radha Kishen upto January 
1919 when Behari Lai took a lease of the fao- 
tory and press under the order of the Court. 

I think it proper that the whole ques¬ 
tion of what tho parties are entitled to 
should be settled here and the decree 
I propose to pass will provide for this. 

The additional ground of appeal sub¬ 
mitted by the plaintiffs dated 29th June 
1926 (the petition submitting them will 
be found at p. 56 of the Book C) has not 
been argued. Nor has Mr. Jagan Nath 
pressed the cross-objections. See the 
printed paper book E, the two matters 
raised in which are disposed of by the 
order I propose to pass. 

I have now dealt with all the five ap¬ 
peals before me. The case is a most un¬ 
satisfactory one from almost every point 
of view. By obstructive and dilatory 
tactics the parties dragged out over seven 
years a trial which might have been con¬ 
cluded in a 12 month. Their intrigues 
and the consequently unreliable and per¬ 
plexing character of their evidence have 
already been noticed. Tho resulting 
difficulty in dealing with those appeals 
has been greatly augmented by the man¬ 
ner in which the parties threw their 
documents upon the record without ro- 
gard to legal formalities. Important 
documents were produced or discovered 
upon the record years after tho hearing 
had begun. The confusion was aggravated 
by the lax procedure of th e Court itself, 

(31) [191GJ 43 Cal. 4591=33 I. C. 190=20 
C. \Y. N. 25. 
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which allowed a mass of docnmeats to be 
placed from time to time upon the record 
without strict proof, admission of parties 
or its own signed authority. Som3 of. 
these were and are still relied upon by 
all parties. Others to which exception 
has been taken before us were apparently 
used at the trial without objection. 

X have endeavoured to admit to con¬ 
sideration only thoss documents the 
genuineness of which was satisfactorily 
proved or obviously admitted or which 
ought, for the reisons I have given in my 
judgment, to have been allowed to come 
upon the record. The statements of the 
grounds in the appeals of Kanshi Ram 
(No. 1041) and Behari Lai are extremely 
prolix and the appeals were argued in 
great detail. I have, however, dealt 
with all the points raised before us by 
counsel in each appeal. My conclusions 
are embodied in the., following order: 

The appeals of Mrs. Buta Mai (No. 
1376) and Amrit Lai (No. 1211) are dis¬ 
missed. 

The appeal of Kanshi Rim and Banshi 
Ram (No. 1011) is accepted. 

The appeal of Behari Lai (No. 1267) is 
dismissed. 

The appeal of the plaintiffs is accepted 
as regards the taking of accounts to the 
extent shown below. 

The savings from their income and the 
property acquired out of such savings in 
possession of the parties and the immov¬ 
able property in Ferozepore are declared 
impartible, as are also the nuptial gifts 
received by the parties. All the other 
property listed in the plaint is partible, 
the shares of R. S. Mul Chand, R. S. 
Shankar Das, Lala Kanshi Ram, Lala 
Behari Lai and Mrs. Buta Mai being one- 
fifth each, after deduction of a sum of 
Rs. 10,000 to be paid to Bibi Ram Rakhi 
who will also be entitled to maintenance, 
the amount to be fixed by the final decree 
and a right of residence. The property 
assessed to land revenue will be parti¬ 
tioned by the revenue authorities. The 
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from partible property elsewhere in the 

possession of parties, so as to determine 
the share? of the parties in all these pro¬ 
perties on 31st October 1915. The Com¬ 
missioner will also in order to deteimino 
the share of each of the five shares take 
account from Lala Behari Lal, Lala 
Radha Kishen and R. S. Shankar Das of 
the accumulations and accretions of these 
properties from 1st November 1915 up to 
the times when they were taken in pos¬ 
session by a receiver or leased under the 
orders of the Court. 

The directions of the lower Court re¬ 
garding the propriety of keeping the fac¬ 
tory and press and the other large in¬ 
tegral bundles of property intact, of giv¬ 
ing Lala Behari Lal the first choice of 
acquiring the factory and press, of mak¬ 
ing the parties bid for the properties 
which ought to be kept in tact -and of 
equalizing shares by pecuniary adjust¬ 
ments should be followed by the Com¬ 
missioner. 

Having regard to the conduct of the 
parties before and during the litigation 
and the result of the case as a whole I 
think that Kanshi Ram should receivo 
bis co9t9 in the lower Court and the costs 
of his appeal from Shankar Das who will 
be entitled to be paid by Behari'Lal half 
of his costs in the suit and the whole of 
his costs in Behari Lid's appeal. 

With these exceptions the parties will 
bear their own costs here and below. 
Addison, J —I agree. 

R.K. Order accordingly. 
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Zafar Ali, J. 

Kirpa Ram —Defendant—Judgment- 
debtor—Appellant. 

v. 

Nani Lal and others —Plaintiff—De¬ 
cree-holder and Auction-Purchasers — 
Respondents. 


Commissioner will partition the other 
partible property. For this purpose he 
will examine the accounts as they stood 
on 31st October 1915, relating to the 
factory, press and business and the other 
property at Hot Radha Kishen and Rai 
Buta Mai and the accounts showing the 
inoome from the Lyallpur lands adminis¬ 
tered by R. S. Shankar Das and all other 
accounts showing the income accrued 


Misc. First Appeal No. 2956 of 1926, 
decided on 25th November 1927, from 
order of Sr. Sub-J., Gujranwala, D/- 25th 
November 1926. 

Civil P. C., O. 21, R. 92, Cl. (2)— Order set¬ 
ting aside sale should not be passed without 
notice to purchaser—There is no time limit for 
notice. 

, requirementa of O. 21, R. 92. 01. (2) are 
lulmled i( no final order affeoting the auction- 
p urchaier is passed unleie notice o! the oppli* 
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cation to set aside the sale is given to him. 
This proviso does not fisc any period for giving 
chat notice to the auction-purchaser, and there 
is no provision in the Limitation Act for such 
notice : A. I. R. 1924 Pat. 37 ; 37 Bom. 337 ; 
A. I. R. 1923 Cal. 391 ; A. I. R. 1922 Oudh 
1-29 ; 17 0. C. 306; A. I. R. 1926 Pat. 266, Foil.; 
•50 I. C. 5 and A. I. R. 1921 Patna 493, Dist. 

[Pill C 2] 

Badri Das— for Appellant. 

Jagan Nath Aggarwal, Tara Singh 
Narola and Sheocharan Das —for Res¬ 
pondents. 

Judgment.—This is an appeal by a 
judgment-debtor under 0. 43, R 1 (j), 
Civil P C., against an order refusing to 
set aside a sale. The refusal was based 
on two grounds, viz , (l) that the judg¬ 
ment-debtor’s application was not enter- 
tainablo a3 he had failed to implead the 
auction-purchaser as a respondent, and 
(2) that he had failed to produce any 
evidence in proof of his objections. Beth 
these grounds are untenable. 

With regard to (l), the executing 
Court has relied on Ajuddin Ahamed v. 
Khoda Bux (LJ which was followed by a 
Judge of the Patna High Court in 
Sumitra Kuer v. Damri Ball (2). In the 
former case a Division Bench of the Cal¬ 
cutta High Court held that 

under the present Code of Civil Procedure, the 
auction-purchaser is a necessary party to a 
proceeding for setting aside an auction-sale 
and that, therefore, a Court has no jurisdiction 
to hear an application for setting aside a sale 
under 0. 21, R. 90, Civil P. C., to which ono of 
the auction-purchasers is not added as a party 
until after the expiry of the period fixed by law 
for making him a party. 

This view was expressly dissented from 
in Bibi Zainab v. Paras Nath (3), and 
contrary view was taken in Ganesh Bal 
Naik v. Vithal Vaman Mahalya (4), Raj 
Chandra Das v. Kali Kanta Das (5), 
Abdur Rahman v. liar Narayan Das (6), 
Ghazanfar Husain v. Ram Ratan (7) 
and Iswardas Marwari v. Biseswar Lai 
Marwari (8). 

Now, the law which requires that the 
auction-purchaser should be heard before 
passing an order affecting him is con¬ 
tained in the proviso to Cl. (2), R. 92, 
0. 2L, Civil P. C. That proviso runs thus: 

(1) [1919] 50 I. C. 5. 

(2) A. I. R. 1921 Patna 493. 

(3) A. I. R. 1924 Patna 37=2 Pat. 300. 

(4) [1913] 37 Bom. 387=19 I. C. 475=15 
Bom. L. R. 244. 

(5) A. I. R. 1923 Cal. 394. 

(C) A. I. R. 1922 Ondh. 129. 

(7) [1914] 17 0. C. 306=25 I. C. 907. 

(9) A. I. R. 1926 Pat. 266. 
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Provided that no order shall be made unless 
notice of the application has been given to all 
persons affected thereby. 

It is clear that the requirements of the 
above proviso are fulfilled if no final 
order affecting the auction-purchaser is 
passed unless notice of the application to 
set aside the sale is given to him. This 
proviso does not fix any period for giving 
that notice to the auction-purchaser, and 
there is no provision in the Indian Limi¬ 
tation Act for such notice. As no order 
affecting the auction-purchaser had yet 
been made the application could not 
have been thrown out on the ground 
No.(l). 

As regards the second ground, the date 
fixed for evidence was 22nd November 
1926. On that date eight out of the 15 
witnesses summoned by the judgment- 
debtor were in attendance but they were 
not examined and the case was adjourned 
to the following day for hearing argu¬ 
ments on the petition filed by the auction- 
purchaser. No witnesses, however, ap¬ 
peared the next day, but even if the 
judgment-debtor was responsible for their 
non-appearance on that date, he was 
entitled to have his remaining witnesses 
summoned and examined. It cannot be 
said that he failed to produce any evi¬ 
dence. 

I, therefore, set aside the order of the 
executing Court confirming the sale and 
direct that the judgment-debtor's appli - 
cation be enquired into and disposed of 
according to law. The respondents to 
pay the judgment-debtor’s costs in this 
Court. 

N.K. Order set aside. 
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Tkk Chand, J. 

Manigir and others Appellants. 

v. 

Hazarigir and another Respondents. 
Miso. Second Appeal No. 491 of 1927, 
Decided on 13th December 1927, from 
order of Dist. Judge, Hissar, D/- 15th 
November 1926. 

(a) Civil P.C., S. 104 (2)—First appeal under 

O. 43, R. 1 ( g)—No second appeal lies. 

Where though the memorandum of appeal 

filed by appellants in the Court of the District 
Judge purported to be one under S. 96, 0. 21, R. 
92, and 0. 43, R. 1 (j). Civil P. C., in reality the 
appeal lay only under the last provision, Held 
that no second appeal lay under S. 104 (2) : 168 

P. R. 1919 ; A. I. R. 1923 Lah. 592, and 4 

P. IF. R. Rev. 1912, Foil. [P 116 C 1J 
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(6) Civil P. C„ S. 115— Decision of a case 
without joining a necessary par y.on an err one- 
out view of the law by the District Judge is 
open to revision . 

The order of the District Judge who de¬ 
ciding the case without joiuiag a necessary 
party on an erroneous view of the law is open 
to revision : A . 1.1?. 192 3 P. C. 142; 50 1. C. 
014; A. I. R . 1923 Cal . 394 and 44 C. L. J. 565, 
Foil . CP 417 C 1] 

(c) Civil P. C., 0. 21, R. 92 — Auction-pur - 
chaser is not a necessary party to proceedings 
under S. 92. 

An order uader R. 92 cannot be made until 
the auotion-purohaser has notice of the 
proceedings. It is nowhere stated that it is 
obligatory on the applicant to make the auction- 
purchaser a party to the application, nor is it 
necessary that the notice t(^ the auotion-pur- 
chaser must bo served in a particular manner 
or within a particular period. The auction- 
purchaser may be summoned at the instance of 
the objector or he may intervene in the enquiry 
into the objections of his own accord or he may 
be brought before the Court under a precept 
issued by that Court suo motu. All that is ro- 
quirod is that he must be heard before an order 
adverse to him is mado : A. I. R. 1923 Cal. 391; 
A. I. R. 1924 Pat. 37 and 37 Bom. 387, Foil.; 50 
I._C. 5 & A.I.R. 1921 Pal. 493, Dist. [P 417 C 1] 

M. L. Puri —for Appellants. 

Za.faru.llah Khan —for Respondents. 

Judgment.—Kundan Lai, respondent 
4, to whom a certain sum of money was 
due Gy Kishon Gir, deceased, Gosain of 
Mauza Jodhka in Sirsa Tahsil of the 
Hisaar District, obtained a money decree 
against Kishon Gir’s five sons, two of 
whom were majors and the other three 
were minors. The amount of the|deoree 
together with costs was Rs. 156L-14-0 
which was recoverable only from the 
estate of the deceased. On the deoree* 
holder's application, 539 bighas of land 
belonging to the deceased was attached 
and a proclamation for sale was issued, it 
being specifically provided that only so 
muohof theland was to be sold as was suffi¬ 
cient to discharge thedeoretal amount. 

On 17th July 1925 Maui Gir, Kanwal 
Gir and Bhur Gir, the three minor son 3 
of Kishen Gir deceased, filed an applica¬ 
tion in the executing Court objecting to 
the attachment of the aforesaid property 
on the ground that they were governed 
by agricultural custom, that the land 
was ancestral, that the debts for the 
payment of which the deoree had been 
passed had. not been raised for necessity 
and were, in any oase tainted with immo¬ 
rality. Before these objections could be 
disposed of the auotion was held on 18th 

iu y l 9 ??’ and fche bid for 16.000 by 
Khan Sahib Yakin-ud-Din, respondent 3, 
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for the entire land was aocepted. The 
Sub Divisional Officer, Sirsa, who con¬ 
ducted the sale, noted that a number of 
persons were present at the auction but 
Yakin-ud-Din was the cnly bidder. Ho 
also recorded that Hazari Gir and his 
party were 'present and had protested 
that the price offered was too low and 
had requested that the land be resold at 
Sirsa, or in the alternative, the judgment- 
debtors be allowed to effect a private sale 
with a view to raise the 'requisite money 
to pay off the decretal amount. There is 
also a note that the auction-purchaser 
had not paid 25 per cent of the sale price 
on the day on which the auction had 
taken place and that he had been asked 
to deposit the amount in the treasury 
on 20th July. 

On 20th Hazari Gir judgment-debtor 
appeared before the Sub-Divisional Offi¬ 
cer and actually produced the entire de¬ 
cretal amount Rs. 1,561-14-0 in cash and 
prayed that “ the 'sale proceedings be 
stayed.” On the same day the auction- 
purchaser Yakin-ud-Din also appeared 
with 25 per cent of the sale price. He 
was allowed by the Sub-Divisional Officer 
to deposit the amount into the treasury, 
but the judgment-debtors were directed 
to make their submissions to the execu¬ 
ting Court, the Senior Subordinate Judge 
of Hissar. 

On 21st July 1925, the judgment- 
debtors, Hazari Gir and Jugal Gir, filed an 
application in the executing Court alle¬ 
ging a number of irregularities in publi¬ 
shing and conducting the sale. This ap¬ 
plication is headed 

In re exeoution case Kundan Lai, deoree- 
holder v. Hazari Gir and othors. judgment-deb¬ 
tors. 

It may be noted that the auotion-pur* 
chaser was not speoifioally mentioned as 
a party to these proceedings. The Court 
directed that this application should oome 
up for disposal together with the report 
of the auctioneer on 24th July 1925. On 
that date the judgment-debtors produoed 
in the executing Court a receipt purpor¬ 
ting to have been executed by the deoree* 
holder on 22nd July 1925 and to have 
been verified before the Tahsildar of 
Bhiwani, reciting that he had received 
the entire deoretal amount from the judg¬ 
ment-debtors and that nothing more was 
due to him. The Court direoted this re- 
oeipt to be placed on the reoord and passed 
an order that as the auotion-purohaser 
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was not present, proceedings would be er. 
parte against him. An issue was struck 
as to whether there had been irregulari* 
ties in publishing and conducting the sale 
which had caused any substantial loss to 
the judgment-debtors, and the hearing 
was adjourned to 18th August 1925, for 
evidence. In the meantime the auction- 
purchaser paid the remaining three- 
fourths of the sale price on 5th August 
1925. On 18th August 1925, when the 
case came up for hearing before the Court 
the auction-purchaser appeared through 
counsel and enquiry into the objections 
filed by the minor judgment-debtors Mani 
Gir etc. on 17th July 1925 and those filed 
by the adult judgment-debtors, Hazari 
Gir and Jugal Gir, on 21st July 1925, 
proceeded. Eventually both sets of ob¬ 
jections were dismissed by the Senior 
Subordinate Judge on Gth November 
1925. They preferred separate appeals 
to the learned District Judge who dis¬ 
missed the appeal preferred by Haziri 
Gir and Jugal Gir but accepted the one 
preferred by the minors, Mani Gir etc. 
and remanded the case to the .executing 
Court for decision of certain points. Both 
sets of objectors have come up to this 
Court and have filed two separate ap¬ 
peals. 

I will first take up the appeal by 
Hazari Gir and Jugal Gir. (Civil appeal 
No. 492 of 1927). The objections filed by 
these objectors on 21st July 1925, had 
been dismissed by the executing Court 
on the merits, but their appeal was 
dismissed by the learned District Judge 
without recording a finding as to the 
alleged irregularities in publishing and 
conducting the sale as he was of opinion 
that the executing Court was debarred 
from enquiring into these objections by 
reason of the fact that the auction-pur¬ 
chaser had not been impleaded as a party 
within 30 days of the sale which had 
taken place on 18th July 1925 Mr. 
Zafrullah Khan for the respondents has 
raised a preliminary objection that this 
appeal is incompetent. He argues, and 
in my opinion rightly, that though the 
memorandum of appeal by these appel¬ 
lants filed in the Court of the District 
Judge purported to be one under S. 96, 

O. 21, R. 92 and 0. 43, R. 1 (j), Civil 

P. C., in reality the appeal lay only 
under the last provision, and that being 
the case, no second appeal lies under 
S. 104 (2), Civil P. C. This view is sup- 
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ported by Jhcan Singh v. Sawan Mai (l) 
■Jaggan Math v. Daud (2), Nihal Devi 
v. Kishore Chand (3). Mr. Mukand Lai 
Puri for the appellants made a feeble 
attempt to meet the position taken up 
by Mr. Zifrulhh Khan but was unable 
to urge anything substantial in support 
of his contention. I allow the prelimi¬ 
nary objection and I hold that no appeal 
lies. 

| 

Mr. Mukand Lai puri, prayed next 
that in the event of this Court holding 
that no second appeal lay, the memo¬ 
randum of appeal be treated as a petition 
for revision. Mr. Zafrullah Khan -ob¬ 
jected to this prayer on the ground that 
even if it be assumed that the learned Dis¬ 
trict Judge has taken an erroneous view 
of the law, a mere illegality is not a good 
ground for revision. Both the learned 
counsel have addressed me at length on 
this point, and after giving the matter 
careful consideration I am of opinion 
that the decision of the learned District 
Judge is open to revision and this Court 
may, if sufficient grounds are made out, 
interfere on the revision side. As already 
pointed out the learned District Judge 
has Dot decided the objections raised by 
the petitioners on their merits but has 
refused to give an adjudication thereon 
on the ground that the auction-purchaser 
had not been impleaded as a party within 
30 days from the date of the sale. If it 
can be shown that the learned District 
Judge was in error in assuming that it 
was necessary for the objectors to im¬ 
plead the auction-purchaser within 
30 days, it would follow that he had re¬ 
fused to exercise a jurisdiction wbioh was 
vested in him by law, and it would cer¬ 
tainly be a good ground for interference 
by this Court under S 115, Civil P. C., 
or the corresponding S. 44, Punjab 
Courts Act. Reference may in this con¬ 
nexion be made to a Single Bench deci¬ 
sion of the Chief Court where the pre¬ 
sent Chief Justice interfered on the revi¬ 
sion side under somewhat similar cir¬ 
cumstances, Khairan v. Alliance Bank of 
Simla (4). Similarly the Calcutta High 
Court in Raj Chandra Das v. Kali 
Kanta Das (5) and Kedar Eura v. 

(1) [1919] 168 P R. 1919=2 L. L. J. 41=54 
I. C. 941=76 P. L. R. 1920. 

(2) A. I. R. 1923 Lab. 592=4 Lah. 243. 

(3) (1912) 4 P. W. R. Rev. 1912=15 1. C. 914. 

(4) [1919)50 1.0.914. 

15) A. I. R. 1923 Cal. 394. 
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Asutosh Roy (6) set aside on revision the 
orders of the lower appellate Courts re¬ 
jecting objections to an auction sale on 
the ground that the auction-purchaser 
had not been brought on the record with¬ 
in 30 days. The point is covered by the 
principle of' the recent Privy Council 
judgment in Umed Mai v. Chand Mai (7) 
where their Lordships upheld the action 
of the Chief Commissioner, Ajmer Mer- 
|Wara in interfering under S. 115, Civil 
P. C., with the order of the District 
Judge who had decided the case without 
■joining a necessary party on an erroneous 
'view of the law. I hold, therefore, that 
the order of the District Judge is open 
to revision. 

As stated already the learned District 
Judge has rejected the appeal of the 
,. on the mere ground that the 
auction-purchaser had not been im¬ 
pleaded within 30 days of the sale. Now 
there is no provision in the Civil Proce- 
dure Code or the Limitation Act or any 
other Statute which makes it obligatory 

a rr n« ho is ob i ectin g to a sale 

i d !, r ?u r ' 89,90 . or 91 of °- 21, to im¬ 
plead the auction-purchaser within a 

NfS? period All that is laid down 
m R. 92 is 

Rr h 89 5>°J^iV?, applica “<>»‘ made under 
thA .■ 91 ® hal ‘ be made unless notice of 

the application ha9 been given fcn ail 
affeoted thereby. 8 t0 a11 pot60us 

th Jt° ? th r° matte 5 briefl y ‘W* means 
that an order under R. 92 cannot bo 

hld d noH Qj ‘ f th fi auofcion -Purchaser has 
had notice of these proceedings It i 3 

nowhere stated that it is obligatory on 
oS® a „ PP 1Canfc . fc0 make the auction-pur- 
s Tne Party bbe ^Plication, P nor 

13 it necessary that the notice to the 
aaotion-pnrchaser must be served in a 

Seriod U a Thl ann0r r Or WithiD a P ar ‘«cPlar 
Simm' ? auction-purchaser may be 

jeoTo?or°h ab tb ° iQafcanc0 the ob- 

nto th« h k mter7eae io the enquiry 
into the objections of his own aocm-rf 

*°r y b ° b ™f** before theC„n° 

mote AuSV 5 ' 31103 by - that Courl 800 
, , All that 13 required iq fckof 

b t ra t ri- 

was n^o th ! auofc i I on 'purchaser’s oounsel 

U» £ S b “ , “ t °Ct » K»h 

«« «. AM. 
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posed of. It must, therefore, be held that 
the provisions of R. 92 have been fully 
complied with. 

I am not unmindful of the fact that in 
Ajiuddin Ahmed v Khodabux (8) and 
Sumitra Kuer v. Damri hall (9) the 
Calcutta and the Patna High Courts 
have respectively ruled that the auction- 
purchaser was a necessary party to the 
proceedings for setting aside the auction 
sale and that he must be impleaded with¬ 
in the period of 30 days prescribed in 
Art. 166, Limitation Act. But the view 
taken in both these cases was not ac¬ 
cepted in subsequent decisions of those 
Courts, vide Raj Chandra Das v. Kali 

( 5) and Zainab Bibi v. Paras 
Nath (10). The Bombay High Court in 
Ganesh Bal Natk v. Vithal Waman (11) 
has also held that there is no period of 
limitation prescribed within which the 
auction-purchaser should be brought on 

the record in such proceedings. The 
same view has been taken in Qhazanfar 
Husain v Ram Ratan (12), Abdur Rah¬ 
man v. Har Narayan (13), Ishtcardas 
Marwart v. Btseswar Lai Marwari (14) 
and also in a ruling of the Punjab Chief 
Court in SexvakRam v.Kundan Lai (15). 

Mr. Justice Zafar Aii has discussed this 

Lal \Z a m 5 >pa Ram v ' Nand 
an 1 u 6 da . Cld | d on 25th November 1927 
a " lved afc th 0 same conclusion. 

sion bv , th fi er . < ’ n h6ld thafc the deci ‘ 
sion by the lower Court on this point is 

SZ ana , lh “‘application o? the 

dIysonL a saL liO “' PUr0haSer Withi " 80 

This being my view on this point it is 
Lai Puri that under Art 1 fifi r • ,° kand 

mmm 

flO A • T - 1921 p at. 498. 

u ’ 

'15 U8971 B s p 2 ^ PatQa 266 ’ 

'lfil l 8 P * R - 1897. 

16 ) Al l - 1928 Lah. 418. 
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judicial authority, but on ray decision 
above, the question does not arise and I 
need not discuss it any further. 

For the foregoing reasons I accept the 
petition for revision, set aside the judg¬ 
ment and deoree of the learned District 
.Tudgo and re nand tlie case to him for 
rehearing the appeal and disposal in ac¬ 
cordance with law. Costs shall be costs 
in the cause. 

I shall now deal with Civil App3al 
No- 491 of LD27 filed by Manigir etc., 
minors against the order of rein and 
passed by the learned District Judge. 
Mr. Zafrulbah Khan for the respondents 
raises a preliminary objection to the 
maintainability of this appeal which 
has been preferred under 0. 43, R. 1 (u) 
That Rule authorizes an appeal against 
an order of remand made under 0. 41, 
R. 23. In this case the learned District 
Judge has not mentioned the section 
of the Code under which ho ordered the 
remand, but both counsel are agreed 
that the remand was one under S. 15L, 
Civil P. C. Orders undor that section 
are admittedly not appealable. It 
follows, therefore, that this appeal is itr 
oompetent and mu9t be dismissed with 
costs. I can find no ground for interfer¬ 
ence on the revision side. 

N.K. Appeal dismissed. 
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Harrison, J. 

Bahhshi Sain Das— Judgraout-dobtor 
—Appellant. ' 

v. 

Punjab National Bank Ltd., Sargodha 
and others —Respondents. 

Miso. First Appeal No. 1419 of 1927, 
decided on 3rd January 1928, from order 
of Sub.-Judge, 1st Class, Sargodha, 
D/- llth April 1927., 

(a) Civil P. C., 0. 21, R. 90—Auction-pur¬ 
chaser is not a necessary parly to proceedings 
under R. 00. 

It is not necessary to implead, in the sense of 
showing as a party in the heading of the appli¬ 
cation undor R- 90,.the successful auotion-pur- 
ohaser : A. I. R. P*28 hah. 410, A. I. R. 1927 
hah. 681 ; A. I. R. 1928 Lali. 114, Foil. : 82 
I. C. 776 ; 50 I. C. 5. List. [P 418 C 2] 

(5) Civil P. C.. 0. 21, R. 92 ( 2 )-Sufficiency 
of notice illustrated. 

Where the auotion-purohasor happened to 
have come to Court to deposit the auotion price 


and was thero informed by the Court and 
given ample time to reply to the application, 

Held: that this was quite sufhoient notice. 

[P 419 Cl] 

Kishen Dyal —for Appellant. 

Hargopal, Murari Lai, Zafrullah 
Khan and Lala Sardha Ram—lot Res¬ 
pondents. 

Judgment. —Bikhshi Sain Das, judg¬ 
ment-debtor, appeals agiinst an order of 
the Seuior Subordinate Judgo of Sargodha, 
dismissing au objection lodged by him 
agiinst an auction sale in execution of a 
decree, or rather two auction sales by 
which his property in Sargodha and 
Bhera was disposed of. He has impleaded 
in his appeal the decree-holder Bank and 
also the successful auction-purchasers at 
the sale. I will first deal with the ob¬ 
jection taken by some of these auc'ion- 
purohasors in the trial Court and urged 
afresh in this Court by counsel for the 
purchaser of the Sargodha property, Lala 
Gobind Lai. This is that they were not 
made parties to the proceedings under 
0. 21, R 90, Civil P. C., although they 
had been made parties by oouusel in this 
Court on appeal. Ho relies on Ajuddin 
Ahmed v. Khoda Bux (L). Sumitra Kuer 
v. Damri Lall (2) and Bapuji Krishna v. 
Janardhan Govind (3) these being res¬ 
pectively authorities of the Calcutta, 
Patna and Bombay High Courts. This 
point has been fully considered by Tek 
Cband, J., in Manigir v. Bazarigir (4), in 
which he has takon the opposite view, 
namely, that it is not necessary to im¬ 
plead, in the sense of showing as a party 
in the heading of the application, the 
successful auction-purchaser. The same 
view was taken by Jai Lai, J , in Haji 
Mahomed v. Ghulam Husain Khan (o), 
though the finding, as pointed out, was 
au obiter dictum and also in Kirpa Ram 
v. Nand Lai (6). In Raj Chandra Das 
v. Kala Kanta Das (7), the Calcutta High 
Court appears to have changed its viow. 
I do not think it necessary to add any¬ 
thing to tho roi3oning contained in the 
judgment of Tek Chand, J., except to say 
that tho very wording, or rathor I should 
say tho existence of tho proviso to R. 92, 
loads mo to a conclusion precisely con- 

(1) [1919] 50 I. C. 5. 

2) A. I. R. 1921 Pat. 498. 

3) A. I. R. 1924 Bom. 130. 

4) A. I. R. 1923 Lah. 414. 

(5) A. I. R. 1927 Rah. C81. 

(C) A. I. R. 1928 Lah. 413. 

(7) A. I. R. 1928 Cal. 394. 
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trary to the one deduced from the same 
premises in Ajuddin Ahmed v. Khoda Buz 
(1). The reasoning in that rating ap¬ 
pears to have been: because it is neces¬ 
sary to serve notice of the application on 
the auction-purchaser and because such 
notices are always served as a matter of 
course upon the parties to ao application, 
the meaning of the rule or the proviso 
can only be that such anotion-purchasers 
must previously have b eu made parties. 
The existence of the proviso points to 
my mind to precisely the contrary con¬ 
clusion. If it were neoessary to make 
the auction-purohasors parties, they 
would be served as a matter of course, for 
no proceedings and no appeal can proceed 
until the parties have been served There 
would, therefore, be no reason for the in¬ 
sertion of the proviso. The insertion of 
the proviso points to my mind to the 
conclusion that it was inserted just be¬ 
cause it was not necessary to make the 
auction-purchaser a pirty and for no 
other reason The ordinary law provides 
that all parties shall be served and if it 
be necessary to serve anybody over and 
above such parties it is necessary to make 
provision for such service. The existence 
of such provision requiring the service of 
any particular individuals can only mean 
as I read it that such individuals need 
not be parties to the proceeding. Agree¬ 
ing, therefore, with the view taken in 
Maiugir v. Hazarigir (4j, I hold that it 
was unnecessary to make the auction- 

purchaseraparty. Oounsel then urged 

theJ han 7 r Tr ,V6 u D ° PrOp0r notice a9 
they happened to have come to Court to 

deposit the auotion price and were there 

informed by the Subordinate Judge and 

t,wn ample time to reply to the appli- 

ouit°e n <» ffi h ‘ 9 l® a °- ic0 in my 0 P>nion £nd 
quite sufficient notice. 

anni 8 ! 1°*- P ° int arises of wh «ther the 
appeal is m proper form and whether 

counsel should or should not have added 

tho auction-purchasers in this Pnmf 

“?" y 1 tU ‘° k «“ “P-Hs no 0 t a 'i‘ n 
proper form and the auction-purchasers 
not having been made parties in the trial 

h° U d ° Q y be mado P ar bies in this 
Court by a proper order by a Judge No 

suoh order was obtained. The rtSS 

course I think would have been to ioafci- 

tute an appeal against the decree-hold^ 

who waa respondent in the trial Coart’ 

chas er h n ° tic ? 0Q th0 ^otion-pu r : 
chasers on the analogy of the provisoin 


R. 92 (2). This is not a question of any 
importance to my mind and the real thing 
to be seen is whether they have had pro¬ 
per notice of the appeal. 

This brings mo to the subject-matter 
of the applioition which is so worded 
that two meanings or more can be formed 
from almost every sentence used from 
start to finish. An ingenious objeo ion 
has been taken to the form of the notice 
attached to the Court-house—an objec¬ 
tion which does not seem to have struck 
oounsel in the trial Court. The person 
entrusted with this responsible work of 
drawing up and putting up notices was. 
an unpaid candidate and his work does 
not appear to have been supervised in 
any way even by the Clerk of Court. Ha 
says that the form of uotice was not the 
correct form as given on p. 1U49 of 
Mulla’s Civil Procedure Code, namely, 
form No. 29, but was form No 27. On 
the other hand, where he 9peaks of there 
being writing on both sides of the form, 
he would appear to be referring to form 
No 29 which is printed on both sides as 
opposed to form No 27 which is only 
printed on one side, though in this oaso 
the necessary details were written on the 
back I do not think it necessary to go 
into this somewhat technical point, as 
the all important contention of the judg¬ 
ment-debtor is conceded by the other 
side, and this is that the proolamation 
posted on a coDspiouous part of the pro¬ 
perty was so posted not more than five 
days before tho auction salo and this 
refors equally to the property sold in 
bargodha and the property sold in Bbera. 
Not only was this so, but the proola- 
raation by beat of drum was made on the 
actual date of the auction. The property 
to be sold consisted of several lots of 
shops and houses. The auotion at Bhora 

tn ? IS S . ° WQ by the au °tioneer 

7 n ak . 0 \ £ aC0 on 29th * 30tl > 

28th C^ at f. Sar 8° dha °° 27th and 
3oth. Counsel for the judgment-dehtnr 

as urged that the bids began and onded 

at Bhora on 31st. The pos tion is very ‘ 

while 8 f' r Tv 6T than is sfcated by him . hr 

rT“rge numb h “ tS f° aVer ' 11 is thlt 
auction ^ ° f persona attond<rtV e 
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two only bade for two other lots, while 
three bade for the last lot. In Sargodha 
also there were four bidders only. Now 
the utter inadequacy of the notice given 
to the public generally by affixation on 
the property leads in ray opinion to the 
inevitable inference that the fact of the 
sale not being sufficiently published the 
judgment-debtor was prejudiced and 
materially prejudiced. This inference 
could of course bo rebutted but so far 
from the evidence of what actually hap¬ 
pened on the dates fixed rebutting that 
inference, it confirms and strengthens it 
•in every way. It appears to me, there¬ 
fore, that a material irregularity or ir¬ 
regularities, did leid to substantial in¬ 
jury and it is, therefore, necessary to order 
a re-sale. Counsel for the auction pur¬ 
chasers have represented that their 
olients have lost the interest on their 
money for a considerable time and they 
ask to have restitution made by the 
decree-holder. The decree-holder, I should 
mention, does not resist the application 
for a fresh sale. This contention appears 
to me to be perfectly sound. The auction- 
purchasers are not to blame for the ir¬ 
regularities committed and I, therefore, 
order that the decree-holder refund the 
sums realized by him in consequence of 
these auction sales on or before 1st Feb¬ 
ruary 1928. He will also refund the 
difference between the sum and the sum 
actually deposited by the auction-pur- 
chasers without prejudice to any rights 
he may have to recover this difference or 
portion of it from the auctioneer. I do 
not adjudicate on the question of whether 
this order sets aside the order of confirm¬ 
ation, which must precede the payment 
of a fee to the auctioneer. Under the 
peculiar circumstances of the easel order 
that all parties bear their own costs, 

N.K. Order accordingly. 
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Shadi Lal, C. J., and Bhide, J. 

Arjan Das—Ralu Mai— Defendants— 
Appellants. 

v. 

Walaiti Ram-Jahru Mai —Plaintiffs 
—Respondents. 

First Appeal No. 672 of 1925, Decided 
on 13th December 1927, from decree of 
Sr. Sub-Judge, Ludhiana D/- 4th Feb* 
ruary 1925. 
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(a) Contract Act. S. 30— Settlement of ac¬ 
count—Setting off losses against profits— 
Transactions do not differ from payments and 
repayments in cash. 

To set oil the losses against the profits on 
the purchases and effect a settlement does not 
in any way differ in substance from actual pay¬ 
ment and repayment in cash ; 79 P. Ii. 
1903 (F. D.) % Foil. [P 421 0 2] 

(b) Contract Act S. 30— “ Dadni transac¬ 
tion ”—Heatiing explained . 

Where the transactions included sales and 
purchases by the same dealers for a fixed 
date, coupled with the failure to deliver in 
practically all cases, Held : thero was no 
doubt that the transactions were badni. 

[P 421 C 2 ; P 422 C 2) 

(c) Contract Act , S. 30 -Badni or wagering 
transactions—Common intention to wager- 
Liabilities in respect of such contracts are 
unenforceable . 

There can be no badni or wagering transac¬ 
tions unless there is a common intention of 
wager : (.4. I. B. 1917 P. C. 101, Foil.) and 
the finding that the transactions were badni 
means that the parties had the common inten¬ 
tion to wager. The liabilities incurred on 
such wagering transactions would, therefore, 
be obviously unenforceable. [P 422 C 1] 

(d) Contract Act , Ss. 30 and 222—Agent 
entering into wagcrvig contract on behalf of 
principal % and incurring liability to third 
party in the transaction — ^iccounfj settled 
with third party and liability of agent to 
third party becoming enforceable—Principal 
is liable to agent. 

Where the agent has, in wagering transac¬ 
tions on behalf of his principal, incurred 
losses in dealing with third parties and as 
between the-third party and the agent, ac¬ 
counts have been -settled and tho agent has 
incurred a liability which has become enfor¬ 
ceable in principal is liable to the agent to the 
extent of such liability : 79 P. It. 1903 (F . B.) r 
Foil. IP 422 C 1] 

D. C. Ralli and Shiv Charan Das — 
for Appellants. 

Badri Das ‘and Basant Erishen —for 
Respondents. » 

Bhide, J—Th3 plaintiffs, who were 
commission agents, entered into certain 
transactions.for sale of cotton bales on 
the instructions of the defendants as 
follows: 

(1) 25 bales to Charat Singh-Attar 
Singh at Rs. 35-6*0 per maund ; 

(2) 25 bales to Dayal SinglrChamba 
Singh at Rs. 35-6-0 per maund ; and 

(3) 50 bales to Basbi Lal-Tirath Das 
at Rs. 35-7-0 per maund. 

The transactions were entered into in 
June and July 1917, but delivery was to- 
be made in January 1918. The defen¬ 
dants failed to deliver the bales on the 
due date and as a result the plaintiffs 
had «to pay to third parties the loss 
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suffered by them, the market rate on the 
due date being much higher than the 
rate at which the sales had been effected. 
The plaintiffs claimed Rs. 5,028-8-3 on 
account of the amount so paid. 

The defendants admitted having in¬ 
structed the plaintiffs to enter into sale 
transactions as alleged but pleaded that 
the transactions were badni and denied 
that the plaintiffs had actually suffered 
any loss. The learned Senior Subordi¬ 
nate Judge, who tried the suit, held that 
the transactions were badni, but that 
this made no difference as the defendants 
were liable to recompense the plaintiffs 
for the loss incurred by them as their 
agents. Finding Rs. 3,378-6-0 as the 
losses actually so suffered, he passed a 
decree for that amount in favour of the 
plaintiffs. From this decree the defen¬ 
dants have appealed. 

The main points urged on behalf of 
the appellants were the following : 

(l) The plaintiffs had entered into 
transactions of sales and purchases of 
cotton on behalf of a number of persons 
and settlement was made by setting off 
the total transactions of sales and pur¬ 
chases against each other and adjusting 

the balance, if any. It has not been 
shown that any loss was actually in¬ 
curred in respect of the particular tran- 
sactmns which were entered into on be- 
halfof the defendants and hence the 
plaintiffs suit must fail. 

hlv Th ? ,O3303 * any, were not ac¬ 
tually paid or adjusted before the insti¬ 
tution of the present suit. The transao- 

° f a 5 adni naturo ' fche Piain- 

tiffs had mcurrod no liability enforcea- 

laid dV™' ^ c ' ordin 8 ^ the principles 
laid down in Behart Lai v. Parbhu Lai 

vU the plaintiffs had no cause of action. 
(3) It has not been proved thaf n,„ 

zx Tu'z° lt ° a ° a th ° £ & 

wastts. 4o-ll-0 per maund and hence 

the decree of the bwer Oourt passed at 

thie rate cannot, at any rate, be justified 6 

he in • confc T en * ion a PP0ars to me to 
e fallacious. It is clear from the evi- 

deuce that, owing to the non-delivery of 

tfffa h^° h ° n the i • due dat0 ’ the Pon¬ 
tiffs had become liable to pay to th rd 

parties losses on aocount of certain 

t p o rJiii 


who bad purchased the cotton. It was 
obviously convenient in the circum¬ 
stances from a business point of view to 
set off the losses against the profits on 
the purchases and effect a settlement 
with the third parties. This is all that 
the plaintiffs are allored to have done. 
As pointed out in Dehari Lai v. Parbhu 
Lai (l), such a settlement does not in 
any way differ in substance from actual 
payment and 'repayment in cash. The 
sales made on behalf of the defendants 
along with others are said to have been 
taken into account in making the settle¬ 
ment and this seems to be tantamout to 
saying that the actdal losses incurred 
on their behalf were adjusted or paid up 
in the settlement. 

The third contention also appears to 
have no force. The defendant Bhagwan 
Das (P. W. 3) has himself admitted that 
the market rate was higher on the due 
date than the rates at which the sales 
had been effected and that the plaintiffs 
therefore suffered losses. He gives the 
market rate at Rs. 40 or Rs. 41 but no 
reliable evidence has been given in sup¬ 
port of this figure. The plaintiffs' wit¬ 
nesses on the other hand including Lala 
(jurdhari Lai, a member of the Karachi 
Merchants Association, apparently a 
disinterested witness, have stated that 

5 J e . m n ark l rate . on the due dat0 was 
Ks. 59. The plaintiffs have only olaimed 

at Rs. 45-11-0, the rate fixed by the 

Karaobi Merchants* Association, which 

is much less than the actual rate. 

The second contention requires con¬ 
sideration. The -.learned Senior Sub¬ 
ordinate Judge has found the transac- 
tions to be badni and has deoided the 
suit on this basis. It is true that he 

of a9 H? lV fi D ^° r °? SOns iD detail in support 

tran.ni- S ’ b ?‘ fc . he V6ry nafcure <5 the 

5““' f lo “* In °l ud mg sales and pur- 
ohases by the same dealers for* a fixed 

date, coupled with the failure to deliver 
in practioaHy aH oases, leaves no room 

badn?° Q Th« h f thG . transactions were 

ssUnxrr*-* int ° by the p i&in - 

Of thl * ff ? re ? t persons, but the names 

fhi » f Pn w ,pa 8 wero aob ' d 'solosed and 
the actual transactions took place as bet- 

Thor« th8 P lamti L ffs and third parties 
There oan be no badni or wagerine fnm.' 

S"* 10 " ™le» ‘here i, a ooXo“ S inC 

““ 0t vide Bha smn \T*. 
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Burjoji Rusttonji (2), and the finding 
that the transactions were badni means 
in this'case that the plaintiffs and the 
third parties had the common intention 
jto wager The liabilities incurred by the 
plaintiffs on these wagering transactions 
would, therefore, be obviously unenfor¬ 
ceable as between them and the third 
parties. It was urged that the liability 
was enforceable and the best proof of 
this consisted in the fact that two de¬ 
crees wore subsequently obtained by the 
plaintiffs against third parties on the 
basis of that liability. No copies of any 
decrees have been produced and it is not 
known on what basis the decrees were 
passed. The probability is that, al¬ 
though the transactions were of a wager¬ 
ing character, the plaintiffs did not raise 
the plea and hence the Court did not 
enter into the question. The mere fact 
that decrees wore passed is, therefore, by 
no means conclusive ovidence that the 
liabilities were legally enforceable. 

According to the principles laid down 
in Bchari Lai v. Parbhu Lai (1), if the 
plaintiffs ’made any payments or ad¬ 
justed the accounts in the manner statod 
therein on the basis of a liability in¬ 
curred on wagering transactions the 
plaintiffs would no doubt bo entitled to 
recover the amount from their principals. 
In the prosent instance, it is admitted 
that the loss incurred on the defendants' 
transactions was not paid 'in cash, but 
only by adjustment in accounts. In two 
cases, however, even this adjustment in 
accounts had not boon made boforo the 
institution of the present suit. I under¬ 
stand that in these two cases in which 
accounts were not adjusted, the accounts 
at the date of institution only showed 
that plaintiffs had become liablo to pay 
losses on certain wagering transactions, 
while on others they had become en 
titled to realise profits. The parties had 
not yet decided to set off the transac¬ 
tions of sale and purchase against one 
another and no dobit or credit entries 
had yet been made. Even the market 
rate had not been agreed on. In the 
circumstanoes it does not appear to me 
that the case could properly be treated 
to be at par with case No. 4, in Bchari 
Lai v. Parbhu Lai (l), as urged on be¬ 
half of the respondents. Case No. 4 is 

(2) A. I. R. 1917 P. C. 101=42 Bom. 373= 
45 1. A. 29 (P. C.). 


stated- as follows in Bchari Lai v. Par * 
bhu Lai (1) : 

If in such a case the agent already has deal¬ 
ings with the third party and 'is owed money 
by him on accounts with which the principal 
has no concern and the sura lost, as aforesaid 
being less than the sum due to the agent is 
settled by a credit in the agent’s books, and ; a 
debit in the third party’s books, the amount 
so crcditod and debited is recoverable by the 
agent from the principal. 

and the answer given, is in the 
affirmative. In the present case the 
plaintiffs became simultaneously liable 
to pay losses and entitled to realise pro¬ 
fits on certain wagering transactions. 
The liability could be repudiated in law 
by either party and neither party had 
apparently taken any steps before the 
institution of the suit to adjust the 
accounts at least in two cases. It, there¬ 
fore, seems to me that the plaintiffs -had 
only incurred an unenforceable liability 
in these two cases and nothing further 
having happened before the institution 
of the suit the plaintiffs are not entitled 
to claim any thing from the defendants 
so far as these two cases are concerned. 
In the third case the accounts were 
settled before the institution of the suit 
in tho manner shown at p. 27 of the 
printed record and this case appears to 
to bo covered by Bchari Lai v. Parbhu 
Lai (1). 

It will appear from the judgment of 
of tho learned Subordinate Judge that 
the amount due from the defendants in 
tho two cases referred to above, namely 
Charat Singh, Attar Singh and Dayal 
Singh-Cbamba Mai was Rs. 767-6-0 and 
Rs 165-4-9 respectively. Tho amount of 
loss docrood must, therefore, bo reduced 
by these amounts with interest thereon, 
and ‘the amount of the miscellaneous 
expenses must also bo proportionately 

reduced. . 

The loss suffered by tho plaintiffs on 
account of the debts, in connexi n with 
the transactions with'Bashi Mal-Tirath 
Ram was Rs. 2,357-8-0. Tho plaintiffs 
had already received an advance of 
Rs 500. The balance duo, was there¬ 
fore Rs. 1,857-8 0. . 

The plaintiffs became entitled to re¬ 
alize tho above sum only on adjustment 
of aocounts with Bashi Mal-Tirath Ram 
on 26th Juno 1918 (vide p. 27 of tbe 
printed record). They are, therefore, en¬ 
titled to claim interest at Re. 1 per cent 
per mensem from that date. This is not 
disputed. The amount of interest up to 
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the date of institution of the suit works 
out to Rs. 287-14*6. 

The plaintiffs claimed Rs. 162-12*6 
on account of miscellaneous expenses in¬ 
curred in connexion with the transac¬ 
tions with all the three firms. They 
may bo allowed a proportionate sum for 
the transactions with Bashi Mal-Tirath 
Ram. This amount works out to 

Rs. 116 10 3. 

Plaintiffs are, therefore, entitled to a 
decree for the following amounts : 

Rs. a. p. 

1.S57 8 0 on account of loss suffered. 

287 14 6 interst, 

116 10 3 miscellaneous expenses. 

2,262 0 9 Total 


I would, therefore, accept the appeal 
and sotting a9ide the decree of the lower 
Court award a decree for Rs. 2,262 0-9 
only with proportionate costs through¬ 
out in favour of the plaintiffs. ; Plain¬ 
tiffs will also get interest at Rs. 6 per 
cent per annum on the decretal amount 
from the date of institution to the date 
of realization. 

Shadi Lai, C. J.—I concur. 

9,J - Appeal accepted. 
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Zafar Ali, J. 

Munshi Ram — Auotion-Purchaser— 
Appellant. 

v. 

Sheikh Ghulam Dastgir, Official Recei¬ 
ver and others —Respondents. 

Misc First Appeal No. 1134 of 1927 
Decided on 9th December 1927, from 

March°1927 8t ' JUdS0 ’ Jullundur - 

m by P urch *»«r of an insol- 
Order Jiw /?r rec ? oory °f Purchase noney- 
nmZ , ? ela ' m and making over all 

P T»J n tV °1 tni ? lvcnt 10 Official Receiver—ip- 

mSllVnd'jL* ^ Str l C - t Jade °‘ P aased «««- 

in wl *koufc making adoquato enquiry 

chaJer •* dlS , mi88 , iDg th0 0lai ® 0 * thoW 
Of Kfimf.S ,n8oIvent 8 bouse for the recovery 
and £ hB8e “°? ey io high, y unsatisfaotorj 

undet s i Provin^i^ 0311 , 011 ° f tUle 14 fal18 
And A rovinoial Insolvency Aot of 1920 

“ 4 £S ‘Htb’ .r 

[P 434 0 1] 


Badri Das —for Appellant. 

Sardha Ram for Jo.<jgan Nath Aggar- 
wal —for Respondents. 

Judgment. — One Amar Singh of 
Jnllundur City authorized three gentle¬ 
men of that City to sell bis property for 
the parpose of paying off his debt9. 
These gentlemen who are described as 
trustees sold by auction a house of Amar 
Singh to Munshi Ram, appellant, for 
Rs. 5,200. A deed of sale was now to be 
executed by the trustees and registered. 
Munshi Ram deposited Rs. 5,200 with 
Lala Dwarba Das, Treasurer, to be paid 
to the trustees before the Sub-Registrar 
but* no deed was executed beoause the 
trustees refused to enter therein an in¬ 
demnity olause. 

Long after that Amar Singh was ad¬ 
judged an insolvent and the Official 
Receiver applied to the District Judge for 
orders about the money that was in the 
hands of Lala'Dwarba Das. The District 
Judge endorsed the following order on 
that application : 

All moneys in hand should be made over to 
the Oflioial Recoiver. 25th February 1927. 

On 4th March 1927, Munshi Ram pre¬ 
sented a petition to the District Judge 
stating that the money was his, and pray¬ 
ing that it may not bo handed over to the 
Official Receiver. But the District Judge 
ordered Lala Dwarba Das, who was with 
the petitioner at that time, to pay the 
money to the Official Receiver. ThiB 
order is in vernacular and runs thus : 

Munshi Ram wants to get baok the money, 
i or the reasons recorded in the order in Eng¬ 
lish the monoy be made over to the Oflioial 
-Kocoiver. 

Tho order in English referred to above 
was presumably tho order of 25th Febru¬ 
ary 1927, whioh, however, contains no 
reasons whatsoever. 

Now it is clear that it was highly un¬ 
satisfactory to dispose of in this summary 
manner, without any enquiry a matter 
a £ u , e9fcion title to a sum of 

DkfrS°T , B0fo . r8 makiog any order the 
District Judge should have deoided.whe- 

tber the monoy belonged to Munshi Ram 
or to the insolvent. 

° ffioial Receiver ob- 
ects that the order of the Distriot Judge 

is not appealable and that even if it is 
he appeal must fail beoause the creditors 
of the insolvent have not been made 

nnt P e 0 nahi nfca '^i? 0fch the80 °° a tention3 ar© 
untenable. The order of the District 

Jadge disposes of a question of title and 
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hence falls under S. 4, Provincial Insol’ 
vency Act of 1920 and is appealable under 
Cl. (2) of S. 75 of that Act. The creditors 
are not necessary parties to this appeal 
as held in East India Cigarette Manu¬ 
facturing Co , Ltd. v. Ananda Mohan 
Basal: (l). I accept the appeal, set aside 
the order of the learned District Judge 
and direct that the application of the 
appellant be disposed of in accordance 
with law after a proper enquiry. 

S-J- Appeal accepted. 

(1) [1920J 24 C. W. N. 401=53 I. C. 10. 


due from his client operates from the date of 
the payment on behalf of the principal. 

A suit by an agent to recover the amount due 
from his.client must be brought within the 
eriod of limitation prescribed by Act. 83 of 
ch. 1, Limitation Act. Limitation in such 
a case operates from the date of the payment 
on bihalt of the principal: 23 P. 11. 1915; 59 P. 
B. R. 1918; A. I. R. 1921 Lah. 1G7; A. I. R. 
1P23 Lah. 473;* A. I. R 1926 Lah. 152 and 
A. I. R. 1927 Lah. 826, Foil.. [P 425 C 2] 

Mehr Chand Mahajan—ior Appellants. 

Shiv Charan Das for Badri Das— lor 
Respondents. 

Judgment. —The plaintiff firm sued 
the defendant-firm for the sum of 
Rs. 5S5 in the following circumstances: 
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Addison, J. 

Bhagat Ram m Anant Ram— Defendants 
—Appellants. 

v. 

Harjas MabMehr Chand —Plaintiffs 
—Respondents. 

Second Appeal No. 2066 of 1927, De¬ 
cided on lyth January 1928, from decree 
of Dist. Judge, Ludhiana, D'- 18th June 
1927. 

(a) Contract Act, S. 62 —Plaintiff acting as 
comynission agent for the dcfendayit—Final 
closing of account—Plaintiff taking hundi 
for the balance due—No liability remaining 
standing—Plaintiff suing to recover money 
due on the hundi—Hundi viadmissible being 
unstamped—Plaintiff cannot fall back upon 
original transaction. 

No doubt in certain cases, where a suit on a 
hundi is not maintainable, the hundi being 
unstamped, the creditor can fall back on prior 
accounts between the parties. But each case 
has to be decided on its own facts, the question 
being whether a new contract was substitued 
or whether tht* hundi was given in course of 
performing the prior contract and on the latter 
case the creditor can fall back on the original 
transaction. 

Plaintiff was acting as commission agent 
for the defendant. The sum duo by the defen¬ 
dant to the plaintiff was settled by the plain¬ 
tiff giving up a certain sum, by the defendent 
paying Rs. 103 in cash, and by the plaintiff 
taking a hundi for Rs. 500 from the defendant. 
A separate receipt was given to the defendant 
by the plaintiff oq the same day. It recited 
that the account had been finally closed and 
that the only liability remaining was the hundi 
for Rs. 503 which was instamped. The hundi 
was not paid, and tho plaintiff brought the 
suit. 

Held: that as the hundi was inadmissible in 
evidence as it was unstamped and the plaintiff 
could not fall back upon the original tansao- 
tion: A. I. R. 1923 Lah. 396, Dist. [P 424 C 2] 

(b) Limitation Act, Art. 82 —Limitation in a 
suit brought by an agent to recover amount 


.The plaintiff-firm was acting as com¬ 
mission agents buying and selling for the 
defendant-fired. According to the plaint, 
the accounts were settled on 29th August 
1921, when a sum of Rs. 834-3-3 was 
found to be due by the defendant firm 
to the plaintiff-firm. This sum was 
settled by the plaintiff-firm giving up 
Rs. 234-3-3, by the defendant-firm pay¬ 
ing Rs. .100 in cash, and by the plaintiff 
firm taking a hundi for Rs. 500 from the 
defendant firm. In para. 2 of the plaint 
it is 9tated that the bahi account was 
finally closed on the day of this settle¬ 
ment. A separate receipt was given 
to the defendant-firm by the plaintiff- 
firm on the same day. It recited that 
the account has been finally closed and 
that the only liability remaining was 
the hundi for Rs. 500. 

The hundi was not paid, and the plain¬ 
tiff-firm brought tho present suit on 19th 
March 1926. It is a suit on the hundi, 
i. e., for Rs. 500 together with Rs. 85 
on account of interest at the customary 
rate of Re. 1 per cent per mensem. The 
trial Judge held that the hundi was in¬ 
admissible in evidence as it was un¬ 
stamped, that the plaintiff-firm could not 
fall back upon the original transactions, 
that no interest had been agreed to, and 
that the suit was within time whether 
it was considered to be a suit on the 
hundi or a suit on the original cause of 
action, as in the latter case Art. 85, Lim. 
Act, would apply The District Judge 
on appeal held that the hundi was 
inadmissible in evidence, but he held 
further that it only operated as a con¬ 
ditional disoharge of the old account, and 
that the plainti£f-firm could fall back 
upon the original transaction, tie 
further held that the suit was within 
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time on the original cause of action. a9 
Art. 85, Lim. Act, applied. He allowed 
interest at the customary rate of 12 
per cent, per annum and thus decreed 
the claim for Rs. 585. Against this de- 
cision this second appeal has been pre- 
ferred. There is no doubt that there is 
a class of cases where it has been held 
that, if a hundi is insufficiently stamped 
and is given in renewal of a prior hundi, 
etc. and the suit on the hundi is not 
maintainable owing to its not being pro¬ 
perly stamped, the creditor can fall back 
upon the prior hundi and in some cases 
upon the prior accounts. Each case has 
to be considered on its own merits. The 
real question is whether a new contract 
was substituted in fact under S. 62, 
Indian Contract Act, or whether the 
hundi was only given in the oourse of 
performing 'the former contract, i. e., 
the giving of the hundi was a conditional 
payment towards the original cause of 
action. It has been contended on behalf 
of the appellant before me that in the 
present case the original contract was 
not in the course of performance but 
that a new contract was entered into 
upon the hundi. 

According to the accounts, on which 
is based the original cause of action, 
Rs. 834-3-3 were due on 29th August 
1924. The plaintiff-firm gave up 
Rs. 234-3-0, the defendant paid Rs. 100 
and an insufficiently stamped hundi was 
taken for Rs. 500. This certainly looks 
like entering Into a new contract, because 
it was not a part of the performance of 
the old contract to give up part of what 
was due until the whole contract was 
closed. It seems to me that it was 
clearly* intended that the old con¬ 
tract should be put an end to finally aDd 
that the hundi for Rs. 500 was given a 3 
a new contract owing to the giving up 
by the plaintiff-firm of so much and the 
defendant-firm paying so much. The 
old basis was intended to be done away 
with altogether. Besides, it is admitted 
in the pliint that the accounts were 
finally closed and the receipt given by 
the plaintiff-firm on the same date also 
stated that the old account was closed 
and that no liability remained except 
on this hundi. It would be sufficient 
to revive the old account in faoe of the 
terms of the receipt to the effect that 
the old account has been cancelled. In 
my opinion 1 the lower appellate Court 


erred in holding that this was a case 
similar to that decided in Rahmat Ali 
v. Deua Singh (1). That case was to¬ 
tally different, and I hold that the suit 
only lay upon the hundi, and that the 
plaintiff-firm was not entitled to fall back 
upon the original cause of action. 

I further hold that, even if the plain¬ 
tiff - firm can bo allowed to fall back upon 
the original cause of action, the suit 
on the original cause of action is time 
barred. In a suit of this nature Art. 83 
Lim. Act, applies and not Art. 85. 
It has been held in Manghi Rain v. Ram 
Suran (2), Surab Dial v. Devi Ditta (3) 
and Eadri Pershad v. Barbhaguan (4) 
A. I. R. 1923 Lah. 473, A. I. R. 1926 
Lah. 152 and in Kirpa Ram Lachh- 
man Das v. Sawan Mal Gopi Chand (5) 
that a suit by an agent to recover the 
amount due from his client must be 
brought within the period of limitation 
prescribed by Art. 83 Sch. 1, Lim. 
Act. Limitation in Buch a case operates! 
from the date of the payment on behalf 
of the principal. In the present case 
the limitation has expired, therefore, on 
the original cause of action before the 
persent suit was brought. The period of 
limitation under?Art. 83 is three years 
from the date when the plaintiff is 
actually damnified, and it is clear from 
S. 222, Contract Act, that a person, who 
deaU with a commission agent, is bound 
to indemnify him. In these circum¬ 
stances the appeal must also succeed on 
the question of limitation, even if it 
were held that the plaintiff oould fall 
back on the original cause of action. 

I accept the appeal, set aside the 
decree of the lower appellate Court and 
restore that of the trial Judge dismis¬ 
sing the suit with costs in the trial 
Court and in thi9 Court. 

N - K - Appeal allowed. 


(1) A. I. R. 1928 Lah. 396=4 Lah. 161. 

(2J [1915] 23 P. R. 1915=100 P. L. R. 
, Q . r 191 , 5 = 26 I- O. 415=35 P. W. R.'1915. 

(3) M 69 P - L - R -1918=46 I. C. 541=139 
, . P- W. R. 1918. 

(4) A. I. R. 1921 Lah. 167. 

(5) A. I. R. 1927 Lah. 826. 
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Tek Chand, J. 

Lal Singh Plaintiff—Petitioner. 

V. 

dent* ^drtaro Defendant — Respon- 

Civi 1 Revn. No. 270 of 1927, Decided 
on 13th December 1927, from order of 

? 18t ;£j?£ ge ’ Peroze P Qr . D/* 6th Decem¬ 
ber 1926. 

P ; °:- °- 3.*. 5— Notice to duly ap¬ 
pointed pleader conducting the case amounts to 
notice to the party . 

The service of a notice on the duly appointed 
pleader of a party to a suit who had boe'n con¬ 
ducting the case up to the last hearing of the 
case when the case was postponed to a further 
date and who had not intimated to the. Court 
that ho was no longer appearing in the case, 
nor had taken any steps to get his vakalat- 
nama cancelled, is equivalent to service on the 
party and he can not withdraw morely by writ¬ 
ing on tho notice that sorvico shoufd be effec¬ 
ted on the party's agent; 13 C. XV. N. 14-2, Dist. 

[P425C21 

Mehr Chand Mahajan—lov Petitioner. 

Kishan Dayal for Respondent. 

Judgment —The plaintiff Lal Singh 
instituted a suit in the Court of the Sub¬ 
ordinate Judge, Ferozepore, for a decla¬ 
ration that ho was the owner of certain 
property. The suit wa3 fixed for hearing 
for 25th May 1926, but on that date the 
Court was closod on account of the pre¬ 
valence of plaguo. On 31st May 1926. 
separato notices were issued to the plain¬ 
tiff and his pleader, Lala Khairati Ram, 
that the case would be heard on the loth 
Juue 1926. The notice sent to the 
plaintiff could not bo served on him as 
he had gone to China hut was delivered 
to his minor son, aged 16. On the notice 
sent to Lala Khairati Ram he noted on 
the llth June 1926, that the plaintiffs 
Mukhtar should be served. No steps 
were, however, taken to sorve the plain¬ 
tiff's Mukhtar. On 15th Juno 1926, 
there was no appearance on behalf of the 
plaintiff and tho suit was dismissed 
under 0 9, R 8, Civil P C. 

On llth August 1926, the plaintiff's 
Mukhtar through the same pleader Lala 
Khairati Ram filed an application for 
having tho dismissal in default set aside, 
stating that when the case was adjourned 
on 25th May he was informed that fresh 
notices would be sent informing the 
parties of the dates on which the case 
would be heard but that no such notice 
had been received by him and that on 
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going to the Court on that morning he 
had discovered that the suit had been 
dismissed in default on 15th Juno 1926. 
inis application was dismissed by the 
Subordinate Judge an! his order was 
affirmed on appeal by the District Judge. 

* A I • revision has been filed 

in this Court and Mr. Mehr Chand Ma- 
hajan has argued that in this case there 
had been no proper service of the ad¬ 
journed date of hearing and tho lower 
Courts have acted illegally and with 
material irregularity in not restoring the 
suit. Mr. Kishen Dayal for tho respon¬ 
dent has challenged the finding of the 
learned District Judge that service on 
the minor son of the plaintiff was not 
effective, but I see no force in his conten¬ 
tion and uphold that finding. 

Mr. Mehr Chand's main contention is 
that the learned District Judge is in error 
in holding that service on Lala Khairati 
Ram was good service on the petitioner 
under 0. 3, R. 5, Civil P. C. He argues 
chat 0. 3, R. 5, Civil P. C., merely raises 
a presumption that notice to the pleader 
is notice to tho party, but that this is a 
rebuttable presumption and in this parti¬ 
cular case it had been rebutted by tho 
endorsement of the pleader on the back 
of the notice that tho plaintiff’s mukhtar 
should bo informed. In support of this 
contention the learned counsel has relied 
upon a deoision of the Calcutta High 
Court roported as Sandi/a v. Opendra 
Chandra Sinha (I). After giving full 
consideration to his arguments, I am of 
opinion that they are devoid of all force. 
Even if the ruling lays down tho law 
correctly a matter on which I wish to 
express no opinion in this judgment there 
is no doubt that in this case the airoums- 
tances are such that notice to the pleader 
must bo considered to be notice to tho 
party. Lala Khairati Ram was the duly 
appointed pleader of the plaintiff and had 
been conducting the'oase up to 25th May 
1926. He had not intimated to the| 
Court that he was no longer appearing in 
the case nor had he taken any steps to 
get his vakalatnama cancelled. On the 
other hand, we find that the application 
for restoration was signed and presented 
by him on 14th August 1926, and it was 
he who preferred the appeal against the, 
order of dismissal in tho Court of the 
District Judge. There can be no manner 
of doubt that in these circumstances 
(17 (19097130. \V. N. 142=2 1. 0, 547. 
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service on him was equivalent to service 
on the plaintiff and he could not with¬ 
draw merely by writing on the notice 
that service should be effected on the 
muhtar. 

I, therefore, hold that the decision of 
the learned District is right and accord¬ 
ingly I dismiss the petition for revision 
with costs. 

S.j. Petition dismissed. 
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Wadhawa —Dofendanfc—Appellant. 

v. 

Jai Kishan Das —Plaintiff — Respon¬ 
dent. 
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impression on the rent-deed in question 
did not tally with the admitted thumb- 
impression of the defendant. The learned 
District Judge held this evidence to be 
inadmissible bocause the experts were 
not examined in Court in respect of their 
reports. 

After hearing both counsel I am of opi¬ 
nion that the learned District Judge 
acted rightly in excluding this evidence. 
It is obvious that the reports of the ex¬ 
perts are not legal evidence unless they 
appear in Court as witnesses and ire 
examined by both parties in respect of 
their opinions. 

I, therefore, see no force in this appeal 
and dismiss it with cost9. 

S.J. Appeal dismissed. 


Sri Ram y. Mahtab Hass an (Zafar Ali, J.) 


Second Appeal No. 1063 of 1927, De¬ 
cided on LOth November 1927, from de¬ 
cree of Dist. Judge, - Sialkot, D;'- 24th 
February 1927. 

Evidence Act, Ns. 15 and 60— Reports of ex¬ 
perts arc not legal evidence unless they appear 
and are examined in Court — Evidence—Expert. 

The reports of the experts aro not legal evi¬ 
dence unless they appear in Court as. witnesses 
and are examined by both parties in respeot of 
their opinion. [P 427 C 2] 

Balkishen Mohra—ior Appellant. 

Lai Cliand and Hazara Singh — for 
Respondent. 

. Judgment.—The plaintiff instituted 
'the suit out of which this second appeal 
has arisen, for ejeotment of- the defendant 
from two houses (Nos. 89 nad 90) whioh 
he alleged the defendant had mortgaged 
to him with possession and in, respeot of 
which ho had executed rent-deeds in his 
favour. The trial Court deoroed the suit 
with regard to house No. 89 but dismissed 
it with regard to house No. 90, holding 
that the relationship of landlord and 
tenant was not proved in respect of that 
houso. On appeal the learned Distriot 
‘Judge reversed this finding and held that 
there was sufficient oral and documentary 
evidence on the record to prove that the 
deed (Ex. P. 2) relating to house NoL 
90 had been duly loxeoutod by tho defen-’ 
dant. He accordingly deoroed the plain¬ 
tiff’s suit in full. 

. 0“ second appeal the only point urged 
w that the lower appellate Court has 
acted illegally in exoluding from consi¬ 
deration tho reports of experts from the 
PVger Print Bureau at Phillnur and 
•dilahabad to the effeot that the thumb- 
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Zafar Ali, J. 

Sri Ram-Mahtab Singh —Plaiotiff— 
Petitioner. 

# 

V. 

Mahtab Hassan —Defendant—Respon¬ 
dent. 

Civil Revn. Potn. No. 405 of 1927, 
Decided on 10th December 1927 # from 
order of Sr. Sub-Judge., Hissar, D./• 14th 
March 1927. 

CiuiZ P. C., O. 17, Rr. 2 and 3— Decision of 
lower appellate Court setting aside an ex- par to 
dccrco on the ground that original decree was 
cx parte and not on merits—Court has juris • 
diction to so decide and no revision lies ., 

Whero rv Court has jurisdiction to detormino 
a question aud docs dotormino that question, 
it cannot be said to havo committed a mat¬ 
erial irregularity became it has come to au 
• erroneous decision; 11 Cal . 6 { P . C.), Applied. 

Where the lower appellate Court set aside a 
deoreo that was passed in the absenoe of tho 
defendant holdiog that it was an ex*parto 
deoroe undor O. 17, R. 2, Civil P. C. and tho 
plaintiff applied for revision of thi9 order on 
tho ground that tho lower appollate Court had 
no jurisdiction to sot aside the dooree as it was 
a deoreo on tho merits passed under 0.17, R. 3 
Civil P. C. 

Hold : that -the lower appellate Court had 
jurisdiction to.dotormino the question whether 
the “dooree was passed under <Oj 17, R. 2or under 
O. 17, R, 3, and h&vingdeoidcd that question 
it cannot bo 9aid to have exeroised a jurisdio* 
turn not vested in it evon though it oame to 
an erroneous conclusion. [P 428 O 1] 

D. O. Ralli for J. N. Aggartval —for 
Petitioner. 

Ntcu iluhavimad—ior Respondent. 

Judgment— The Court below has set 
asido a deoreo that was passed ia tho 
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absence of the defendant holding that it 
was an ex-parte decree under 0. 17, 
R. 2, Civil P. C. The plaintiff applies 
for revision of this order on the ground 
that the Court below had no jurisdiction 
to set aside the decree as it was a decree 
on the merits passed under 0. 17, R. 3, 
Civil P. C. Now there can be no manner 
of doubt that the Court had jurisdiction 
to determine the question whether the 
decree was passed under 0. 17 R. 2, or 
under 0. 17 R. 3, and having decided 
that question it cannot be said to have 
exercised a jurisdiction not vested in it 
even though it came to an erroneous con* 
elusion. Their Lordships of the Judical 
Committee have laid down in Amir 
Hassan Khan v. Sheo Baksh Singh (1) 
that it is settled law that where a Court 
has jurisdiction to determine a question 
and does determine that question, it can¬ 
not be said to have committed a 
material irregularity because it has 
•come to an erroneous decision. I, there¬ 
fore, see no reason for interference and 
dismiss this application for revision 
with costs. 

S.J._ Application dismissed. 

(i) [18S5J 11 Cal7~6=11 I. A. 237=4 Sar- 
539 (P.C.) 
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Harrison, J. 

Ghulam Muhammad and others— De¬ 
fendants—Appellants. 

v. 

Kalim Ullah and another —Plaintiff 
and Defendant—Respondents. 

Second Appeal No. 2333 of 1927, De¬ 
cided on 19th January 1928, from 
decree of Dist. Judge, Hoshiarpur, D/- 
7th June 1927. 

(a' Evidence Act , Ss. 11, 13 and 32— Docu¬ 
ment containing recitals o] boundaries of land 
in dispute—Executant not dead but not coming 
to give evidence—Document is not admissible. 

Recitals in documents regarding bounda¬ 
ries executed by third parties in favour of the 
plaintiffs aro not admissible in evidence if 
the executant is not dead and does not come to 
corroborate them: A. I. R. 1927 Lah. 448, Foil.; 

A. I. R. 1927 Cal. 230; A. ft R. 1916 P. C. 5, 
Dist . [P 429 C 1] 

(b) Civil P.C. f O. 13, R. I-Admissibility of 
evidence as opposed to its irrelevancy can be 
objected at the first hearing only. 

A document can - be objected to as irrelevant 
at any time; a document' can be objected to as 
inadmissible as opposed to irrelevant at the first 
hearing only. [P 429 0 1] 
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Muhammad Rafi—lov Appellants. 

Badri Das and Niaz Muhammad —(or 
Respondents. 

Judgment —The plaintiff in this case 
brought a suit in which they claimed the 
northern portion of a certain property as 
being their ancestal property, the middle 
portion as having beeu acquired by pur¬ 
chase, and an injunction restraining the 
defendants from interfering with their 
building a wall between the point H and 
point Iv on the map Ex. P. 2, this being 
on the boundary of the third and southern 
portion which admittedly belonged to 
them. The wall will have the effect of 
blocking two windows in the defendants’ 
house. In the trial Court the plaintiffs 
obtained a decree for both the northern 
and middle portions but their suit for 
injunction was dismissed. Both sides 
appealed and the District Judge accepted 
the appeal of the plaintiff, dismissed the 
appeal of the defendants and decreed the 
claim in full, i. e , all the three reliefs. 
The defendants have presented a second 
appeal as regards all the three reliefs. 

As far as the middle portion is con¬ 
cerned the appellants wish to attack the 
finding of fact as being based on insuffi¬ 
cient evidence and also on unsatisfactory 
evidence, and this more especially because 
they did not produce a certain witness, 
namely, their own vendor. I hold that 
this finding cannot be challenged on 
second appeal. It is based on evidence 
and it is a clear and definite finding. 

As regards the injunction, oounsel con¬ 
tends that the District Judge has failed 
to apply his mind and this is shown by 
the briefness of the passage in his judg¬ 
ment which deals with the oral evidence, 
namely, “the oral evidence produced is 
not convincing.” He decided the case on 
documentary evidence, he has not believed 
the oral evidence and I cannot see any 
reason for making a presumption contrary 
to the usual presumption that all official 
acts are regularly performed and for sup¬ 
posing that the District Judge had not 
applied his mind before giving this tersely 
expressed conclusion. I find that this 
finding also cannot be challenged on 
second appeal. 

As regards the northen portion, an 
important point of law has been raised 
and this is, that the District Judge has 
relied partly on inadmissible and irrele¬ 
vant evidence consisting of recitals in 
certain documents regarding boundaries, 
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those documents having been executed by 
third parties in favour of the plaintiffs. 
Counsel points out that not only are these 
admissions, but apart from this, as laid 
down in Lajpat Rai v. Faiz Ahmad (1), 
such recitals are wholly inadmissible. % He 
further points out that it is impossible 
for a Court of second appeal to say what 
decision would have been oomo to had 
this evidence been excluded and, therefore, 
he is entitled to a remand for a fresh 
decision. He relies upon Lajpat Rai v. 
Faiz Ahmad (1), Srinivas Das v. Meher 
Bai (2), A. B. Miller v.Mahadeo Das (3) 
and Sabdi Bepari v. S. B. Budhai (4). 
Counsel for the respondents lays stress in 
his turn on the same ruling, namely, 
Lajpat Rai v. Faiz Ahmad (1) when read 
with a certain passage in Sabdi Bepari v. 
S . B. Budhai (4) and A. 7. R. 1927 Cal . 
230. The passage in Sabdi Bepari v. S. 
B. Budhai (4) which is relied on will be 
found at p. 951 and is as follows: 

As pointed out by the Judicial Committee in 
the case of Bam Kishan Das v. Babu Madho 
Das and by a number of decisions of this Court, 
when a question is raised whether a document 
is admissible or not on the ground of want of 
registration or on the ground that the document 
is irrelevant it oan bo raised at any stage of the 
case. It is such objections as can only be re¬ 
medied if taken at the earliest stage that are not 
allowed to be raised at a later stage, e. g., the 
question of the admissibility of a copy in the 
absence of evidenoe that the original has been 
lost. 

With this counsel reads the passage in 
I. L. R. 8 Lah., which says 
as the exooutants were not produced in the 
present case nor were stated to be dead, the 
document were not shown to be admissible in 
ovidence. 

In A. I. R. 1927 Cal. 230 it was defi¬ 
nitely laid down by a Division Benoh 
that the evidence of the executant him¬ 
self is admissible and is fortified by the 
contents of the document whioh he 
exeouted in the past. Counsel for the 
appellants contends that the Privy Coun- 
oil ruling, Srinivas Das v. Meher Bai (2) 
was not brought to the notioe of the 
Judges, who decided that ease. Even if 
I accept the view put forward by oouusel 
for the respondents, it appears to me that 
in this case the test oannob be applied 
with success. A document can be objeoted 
to as irreleva nt at any time; a dooument 

IT) A. I. R, 1927 Lah. 448=8 Lah. 651. ' 

2 P * °* 5=41 Bom - 3 °Q=« I.A. 

(8) C (p!o.'). 1{5 76=23 1 ' A - 105=7 *«• 78 

(4) A. I. R. 1925 Gal. 870=82 I. 0. 949. 


can be objected to as inadmissible as 
opposed to-irrelevant at the first hearing 
only. Counsel contends that had an 
objection been raised and had he produced 
his witness, the executant, in answer to 
that objection, he could then have ten¬ 
dered his documents in support of the 
witness’ oral evidence Not only does 
the argument depend on many supposi¬ 
tions including the presumption that the 
witness, wheu produced, would have given 
evidence supporting the respondents, but 
it further treats the objection as a mere 
technicality, which has only to be dis¬ 
closed to be put right. It is true that in 
the case of a copy evidence is necessary 
to prove the loss of the original, but the 
copy has in itself a certain potential 
value from the beginning acd is neither 
irrelevant nor inadmissible but only con¬ 
ditionally inadmissible. This document 
is wholly valueless in itself, though, if 
several circumstances be presupposed, it 
does become relevant and admissible for 
a purpose wholly different from that 
claimed for it as its face value. The 
absence of the necessary circumstances 
cannot be made good at any later stage 
because they are essential antecedent con¬ 
ditions without whose presence the docu* 
ment may be said to have no reality as 
evidence. In my opinion, therefore, these 
two documents do not satisfy the inge¬ 
nious test suggested by counsel for the 
respondents and are irrelevant and inad¬ 
missible and must be ignored. 

I dismiss the appeal regarding the 
middle portion and the injunction. Re¬ 
garding the remainder, I remand the case 
for fresh decision in view of what has been 
said above so far as .this portion is con¬ 
cerned, costs will follow the result, but 
so far as the middle portion and the 
injunction are concerned, the appeal is 

with costs whioh may bo take, 
as 2/3rds of the whole. 

N.K. Appeal partly dismissed. 
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Tek Chand, J. 

Makhan LaJ—Defendant-Appellant 

v, 

M°ti Ram Plaintiff Respondent. 
Seoond Appeal No. 1446 of 1927, De 
oided on 19th Deoember 1927, from de- 
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(a) Cosharer—Plaintiff claiming to be ex¬ 
clusive owner but found to be joint owner — 
Suit should proceed on the basis of joint owner¬ 
ship. 

If a plaintiff comes into Court ol.liming to bo 
exclusive owner of certain property but he is 
found to bo ,i joint owner with the defendant, 
the Courts should proceed to decide the caso on 
tho basis of joint ownership. IP i 3 i C 1] 

(b) Cosharcr—Party Wall—Exclusive owner¬ 
ship. 

There may be cases in which a wall which is 
a party wall up to a oertain height miy above 
that be tbe separate property of one of tho 
owners: Watson v. Arnold, (1872) 8 Ch. A. 
1034, Foil. [P 432 C 1] 

Ram Lai Anand —for Appellant. 

Mehr Chand Mahajan for Jagan Nath 
Agarwal —for Respondent. 

Judgment. —The plaintiff-rospondent 
Moti Ram and o i j Nathu Sheikh were 
tho owners of t -vo adjoining houses in 
J-ullunder Cantjnment, which wore se¬ 
parated by a kacha wall 8 ft. high. 
Nathu died leaving him surviving a 
widow Mt. Manto and a brother Lai 
Mahammad. On 23rd August 1923 an 
agreement was executed between Lai 
Muhammad and tho plaintiff whereby the 
plaintiff was allowed to raise the height 
of tho aforesaid wall by building it in 
•pucca brick work and it was stipulated 
that the part so built would bo bis ex¬ 
clusive property. It appears that in 
accordance with this agreement the plain¬ 
tiff-respondent raised the height of the 
wall by 3 ft., building this addi¬ 
tional portion pucca. About a year later, 
on 18th August 192-1, Mt. Manto, widow 
of Nathu 2 sold tho house to Makhan Lai, 
defendant-appellant. This sale-deed was 
attested by Lai Muhammad and his son 
Kalian but no mentiou was made in it of 
tho agreement which Lai Mohammad 
had executed in favour of tho plaintiff on 
23rd August 1923. Soon after tho defon- 
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to build any structure over it nor to open 
any ventilators in it. The suit was dis¬ 
missed by the trial Court but has been 
decreed by tho learned District Judge. 

On second appeal the first point taken 
by Mr. Ram Lai Anand on behalf of the 
defendant-appellant is that the learned 
District Judge having found that the 
agreement entered into by Lai Muham¬ 
mad in favour of tbe plaintiff was not 
authorized by Mt. Manto and was there¬ 
fore not binding on hor or her transferee, 
(the defendant-appellant) the learned 
District Jndgo ought to have dismissed 
tho suit and not set up an entirely new 
case for the plaintiff respondent I have 
examined the pleadings in the case and 
ca-ofully considered the reasoning of the 
learned District Judge and the arguments 
of both oounsel and have reached the 
conclusion that the point on which the 
learned District Judge has deoided the 
caso against the appellant is fully oover- 
ed by the pleadings of the parties. It is 
no doubt true that in the plaint the 
plaintiff relied largely on the aforesaid 
agreement but in para. 4 of the plaint 
he put forward an alternative claim in¬ 
dependent of the agreement, and the pleas 
of the defendant and the evidence that 
he led loave no doubt that he was fully 
cognizant of this part of the plaintiff's 
claim. Moreover, grounds 6 and 7 of the 
plaintiff’s memorandum of appeal to tbe 
District Judge fully set out this point, 
which was argued bofore him without 
any objection on the part of tho dofen- 
dant-appellant. I, therefore, see no force 
in this contention and bold that tho 
decision of the learned District Judge is 
not vitiated by his having set up a oase 
not covered by the pleadings of the par- 
ties. 

It is next contended that the plaintiff 


dant Makhan Lai began to rebuild portions 
of the house which ho had bought and in 
doing so ho placed his rafters on tho 
pakka portion of tho wall intervening 
between this house and the house of the 
plaintiff, whioh portion tho plaintiff had 
built in pursuance of the aforesaid agree¬ 
ment. The plaintiff objected to tho de¬ 
fendant placing his rafters in this portion 
of tho wall and on the defendant's refusal 
to remove them the plaintiff, on 1st 
December 1925, instituted tho prosont 
suit asking for a permanent injunction 
ordering the defendant to remove his 
rafters from the portion aforesaid and not 


had claimed the wall to be his exclusive 
property and as soon as theDistriot Judge 
found that tho kacha wall was joint he 
should have at once dismissed the suit. 
I see no force in this contention also, as 
it is settled law that if a plaintiff comes 
into* Court claiming to bo exclusive 
owner of certain property but ho is found 
to be a joint-owner with the defendant, 
tho Courts should proceed to deoide the 
case on the basis of joint ownership. 

The next question which has been de¬ 
bated before me is whether the defendant 
appellant is bound by agreement which 
had been executed by Lai Muhammad in 
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favour of the plaintiff long before the 
defendant bought the house from Mt. 
Manto. As pointed out already the house 
belonged originally to Nathu, a Sheikh 
residing in the Jullunder Ciutonment and 
presumably governed by Mahomedan 
Law, under which on Nathn’s death 
iths of the house vested in Lal Mu¬ 
hammad and l/4th in bis widow. It 
is not contended on behalf of the ap¬ 
pellant, and indeed there is no evidenoe 
on this point on the record that Nathu 
was governed by customary law. The 
facts and the oiroumstances of the oase 
olearly show that when the appellant 
bought the house in 1924 he was fully 
aware of the fact that Lal Muhammad 
had executed an agreement in favour of 
the -plaintiff and in order to lay the 
foundation of future litigation with the 
plaintiff, he purposely got the sale-deed 
executed by Mt. Manto reciting that she 
was the sole owner of the house, but at 
the same time he took the precaution of 
having the deed attested by Lal Muham¬ 
mad and bis son Kalan. There is no 
doubt whatsoever that this was merely 
a device to get over the obligation whioh 
Lal Muhammad as the owner of the 
3/4ths of the bouse had inourred in favour 
of the plaintiff in respect of the interven¬ 
ing wall by the agreement of the 23rd 
August 1923. The learned District Judge 
has held that Lal Muhammad had no 
right in the house simply because in the 
aale-deed by Mt. Manto in favour of the 
defendant it is stated that she was the 
sole owner. This admission, however, is 
not binding on the plaintiff, who was not 
a party to that deed. In those oircum* 
stances the presumption that the parties 
are governed by Muhammadan Law must 
prevail and it must be held that Lal 
Muhammad owned 3/4ths share in the 
[house and the agreement executed by him 
in favour of the plaintiff was not wholly 
ineffectual. It must be borne in mind 
that the defendant-appellant purchased 
the houso with his eyes open long after 
the agreement had been executed and the 
height of the wall raised by tho plaintiff 
at his own expense in pursuanoe thereof. 
That the defendant was Gxed with the 
knowledge of this agreement is proved 
not only by tho devide adopted by him in 
ostensibly buying from Mt. Manto and 
having the deed executed by Lal Muham¬ 
mad and his son but also by the further 


fact that at the trial he asserted that he 
had placed his rafters in the pucca wall 
with the consent of tbe'plaintiff’s son 
Ganeshi Lal. This was, however, denied 
by Ganeshi Lal and has been hold to be 
unproved by the leirned District Judge. 
Then there is the p lint rightly emphasized 
by the District Judge, that in ,paras. 4 
and 5 of the jawab dawa the defendant 
de cribed the increased portion of the 
wall as “the property of the plaintiff” 
and rested his case mainly upon the con¬ 
sent obt lined from the plaintiff’s son for 
the insertion of the rafters. I must, 
therefore, hold that the plaintiff was the 
owner of the newly bailt portion of the 
wall and the defendant had no right to 
place his rafters in it, without bis con¬ 
sent, which is not proved on the reoord. 

In this view of the case it is not neces¬ 
sary to decide the legal point whether 
when one of the co-o 'ners of a jointly- 
owned party-wall raises it< height at his 
own expense, the increased portion is or 
is not owned exclusively by such owner 
or whether it becomes the joint property 
of both. 


So far as the case-law in India is con¬ 
cerned the authorities on the point are 
not uniform. In Kanakayya v. Narasi- 
multi (0, it was held by one of the 
Judges (Parker, J.) that where one of the 
two tonants-in-oomrnon of a party-wall 
raised its height with a view to build a 
superstructure on his own tenement the 
other tenant-in-oommon who had not 
oonseuted to the addition to the wall but 
had suffeved no inooovenienoe therefrom 
was ontitled to sue for tho removal of the! 
newly ereoted portion. In support of thistf 
conclusion reliance was placed upon the 
well-known English authority: Watson v.l 
Gray (2). The other Judge, Subramania 
Ayyar, J., was not inclined to support 
this view hut ultimately agreed with his 
colleague. This dooision was followed 
by the Allahabad High Court in Ikram 
Ullah Khan v. Md. Yunis Ali Khan (3) 
The Bombay High Court has, however] 
taken tho contrary view and a Division 
Bench has held iu I. L. R. 49 Bom. 686 
that where one of the owners of a party- 
wall raises its ho.ight with the oonsont 
or acquiescence of the other owner suoh 
raised portion is also a par ty-wall and 
il) iin'JGj is »ud. 33. --—— 

(2 ' HW 14 0h ‘ D ‘ 193=49 I*- J. Oh. 243- 
*. 637=28 W. R. 438=42 L. T iU 
(3) [1916] 13 A. L. J. 473=301. 0 M 
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that neither owner is at liberty to open 
windows etc., in the portion so raised. 
In that case the Madras judgment above- 
cited was expressly dissented from. This 
ruling has been followed by the Bom¬ 
bay Court in Shivputrappa Parappa v. 
Shivrudrappa Kalappa, (4) and in A.I.R. 
1926 Bom. 545. It is, however, not 
necessary to decide which of these two 
rival views is correct as Mr. Rvm Lai 
concedes that the p'int directly decided 
in Kanakayya v. Narasimhalu (1), does 
not arise here as the present is not a 
suit by Makhan Lai (defendant) for 
removal of the portion of the wall recently 
built. Similarly, before the appellant 
can get any support from the Bombay 
rulings he must establish that the party- 
wall was raised with his consent or 
acquiescence or with the consent or ac¬ 
quiescence of his vendor. Throughout the 
trial the defendant-appellant strenuously 
contended that no such consent or ac¬ 
quiescence had been given and he cannot 
now be allowed to turn round and seek 
relief on the assumption that such con¬ 
sent or acquiesceno3 existed in fact. 

Mr. Ram Lai finally argued that it 
was a legal impossibility that the lower 
portion of a wall be joint and the upper 
portion be exclusively owned by one of 
the co-owners alone, but he was unable 
to oite any authority in support of his 
assertion. For the proposition there may 
be cases in which a wall which is a party- 
wall up to a certain height may above 
that be the separate property of one of 
the owners, reference may be made to 
the leading English authority Watson v. 
Arnold (5), and the other authorities 
collected in the Peacock’s Law of Ease¬ 
ments in British India, 3rd edition, 
pp. 187 and 188. 

For the forgoing reasons I uphold the 
conclusions of the learned District Judge 
and dismiss the appeal but having regard 
to all the circumstances of the case I 
direct that the parties shall bear their 
own costs throughout. 

N.K. Appeal dismissed. 


(4) A. I. R. 1926 Bom. 387. 
(5J [1872] 8 Ch. A. 1084. 
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Addison and Johnstone, JJ. 

Feroze Din and others— Defendants— 
Appellants. 

v, 

Nawab Khan and others— Plaintiffs and 
Pro-forma Defendants—Respondents. 

First Appeal No. 21 of 1922, Decided 
on 27th June 1927, from decree of 
the Sr. Sub-Judge, Hoshiarpur, D/-1st 
October 1921. 

(<i) Custom ( Punjab)—Maliomedan Rajput of 
Garhsliankcr—Nearest reversioner can bring a 
declaratory suit. 

The nearest reversionary heirs of a deceased 
Mahomedan Rajput of Garhsbanker can bring 
a declaratory suit that a decree obtained by his 
widow and illegitimate sons is invalid. The 
daughters are not reversionary heirs and the 
fact that one of them has, since the passing of 
the decree, given birth to a son does not alter 
the situation. [P 433 c 2 ] 

( 6 ) Evidence Act, S. 101—Onus immaterial. 

Whore the parties have produced all their 
available evidence, the dispute on the point of 
onus is mainly of an academic nature. 

[P 435 C 1] 

(c) Civil P. C., 0. 13, if. 4— Admittance of 
documents by Court under the rule does not 
make unproved documents as proved. 

The admittance of documents under 0.13, R.4, 
is not binding on the parties, and unproved 
documents cannot be regarded as proved merely 
because they are so admitted by the Court. 

[P 436 C 2 3 

(d) Mahomedan Law — Legitimacy — Aclcnoto- 
ledgment raises only a presumption of mar¬ 
riage. 

Acknowledgment raises a presumption of 
marriage, but the presumption is capable of 
being set aside by contrary proof. Marriage 
will bo held proved and legitimacy established, 
unless the marriage is disproved : A. I. R. 
1922, P. C. 159 and 32 All. 345, Foil. (Case Law 
considered). [P 437 C 1] 

(<?) Evidence Act, S. 115— Attestation does 
not amount to estoppel. 

Mere attestation of deed cannot amouut to an 
estoppel, since attestation does not fix an attest¬ 
ing witness with knowledge of the contents of 
a document. [P 438 C 2] 

Moli Sagar, Jiwan Lai Kapur, Hem 
Raj a.nd'Niaz Mohammad for Appts. 

Badri Das, Jagan Nath Bhandari and 
Mohammad Shall— for Respondents. , ' 

Johnstone, J.— The parties to this 
appeal are Muhammadan Rajputs of 
Garhshankar, a small town of about 
5,000 inhabitants, in the Hoshiarpur 
District. Seven plaintiffs instituted the 
suit and were later on joined by an eighth, 
defendant 5, mentioned in the plaint. 
These eight persons claim to be, and it 
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nob denied that they are, reversioners in 
the third degree of one Chaudhri Ghulam 
Jillani Khan, who died in 1912, leaviog a 
widow Mt B isri (defendant 1) and three 
reputed sons (defendants 2 to 4) by Mt. 
Begam. There are also two daughters, 
one of whom was married but had no 
child when the suit was brought, while 
the other was at the date of institution 
an unmarried minor, but has since mar¬ 
ried and given birth to a son. 

Defendants 2 to 4 claimed to be the 
legitimate sons of the Chaudhri by Mt. 
Begam, who was formarly a tawaif, i. e., 
dancing girl or prostitute by profession. 

On the death of the Chauihri mutation 
was effected in the revenue papers and 
with the couseot of Mt. Basri defendants 
2 to 4 succeeded to half the estate. 
Against this order the plaintiffs appealed 
to the Collector who held that defendants 
2 to 4 were illegitimate and directed 
mutation bo be made in the name cf Mt. 
Basri only An appeal to the Commis¬ 
sioner against the order of the Collector 
was unsuccessful. 

The next step was taken by defendants 
u to 4, who instituted a declaratory suit 
against Sft. Basri only. The appellants 
obtained information of that suit and 
applied to be made parties. The Court 
refused to implead them and, on Mt 
Basri s confessing judgment, a decree was 
passed in favour of defendants 2 to 4 to 
the effect that they were in possession of 
half the estate as sons and heirs of the 
deceased Chaudhri. A petition for revi¬ 
sion ffled by the Collector in the Chief 
uoarfc was rejected. 

The present suit was filed by the plain¬ 
tiffs m January 1919. After explaining 
the previous history the plaintiffs prayed 
for a declaration (a) that defendants 2 to 

dhrJ 6 u° a3 of tha ^ 0cea30 d Chau- 

l h (i? d f b 0 hatth8 d6oree obtained by 
defendants 2 to 4 in collusion with Mt 

Basri is invalid and shall not affeot their 
own rights as reversioners. 

red a hlTh« re i i ? in J ary plea3 W0re P refer * 
In\h« J ? df^ants. Those relating 
to the status of the plaintiffs as rever- 

deoea8ed and to the ques- 
The l hS7a baa “ 

Plaintiffs had no locus standi 
to sue in the presence of daughters And 

an?fM ?u ly ° f the QQm arried daughter 

inluUi ^ P t rb ° f the SKS 

in suit is ancestral, the other part is self- 

1928 L/55 Sc 56 


acquired. On merits it was pleaded that 
defendants 2 to 4 were the legitimate 
sons of the Chaudhri, that they had 
been admitted by the brotherhood and 
even by some of the plaintiffs as sons of 
the Chaudhri and had been acknow¬ 
ledged by the Chaudhri himself as 
legitimate sons. It was denied that Mt. 
Begam was not the lawful wife of, and 
married to the Chaudhri. 

On these pleadings issues were framed 
and the lower Court came to the follow¬ 
ing findings : 

(a) That the plaintiffs had a locus 
standi to sue. 

(b) That there was acknowledgment 
by the Chaudhri of paternity if not of 

/ legitimacy. 

(c) That the alleged marriage between 
him and Mt. Begam was not proved, and 
was in fact disproved. 

(d) That at the time when defendants 
2 to 4 were born Mt. Begam was living 
at her own house as a prostitute, and 

(ej That they, having been born out 
of wedlock in such circumstances could 
never have acquired the status of legiti¬ 
mate sons, even if acknowledgement of 
legitimacy had been proved. 

On these findings the plaintiffs’ suit 
was decreed with costs against defend¬ 
ants 2 to 4. 

Since the passing of the deoree and in¬ 
stitution of the appeal Mt. Basri had died 
and her daughters have been brought on 
to the record as her legal representatives. 
1 he deoision in this appeal will in no wav 
affect their rights as heirs of Ghulam 
Jillam Khan. 


decision is whether the plaintiffs hai 
a locus standi to sue. There is 
my opinion, no difficulty iff providim 
the answer to that question. The plain 
tiffs are the nearest reversionary heirs o 

the deceased Ghulam Jillani Khan. The 

daughters are not reversionary heirs and 
the fact that one of them has, sinoe the 
passing of the' deoree, given birth to a 

d ? 03 Q °- alt ° r th ° situati om That son 
ffiTt a h nn« " gbt3 . as against the plaintiffs. 

but a question of that kind will have tc 
q 0V0r ’ ia a subsequent suit 

Kan Wat «*«<< 

It° was 0f h n i f ? d ?r ,i0a by a HiQdQ wid °* 

I^j_held_ _that a s- it to 

(P. oi® ° a1, 764=8 L A> 14 =* Sar. 
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adoption might, in certain circumstances, 
be brought - by'a contingent reversionary 
Kef]*, but that as a rule a suit of that kind 
must be brought*J>y the presumptive re¬ 
versionary heir. The authority cited 
does not assist the defendants’ case. 
The general rule is laid down for the 
Punjab in para 67, Rattigan’s Digest of 
Customary Law, which states that the 
^proper person to contest an alienation is 
the nearest reversionary heir. For a 
similar case I would refer to Teh Chand 
v. Soman Singh (2). That rule is equally 
applicable to the facts of the present 
appeal. 

The second preliminary contention was 
that no distinction had been made bet¬ 
ween the ancestral and self-acquired pro¬ 
perty left by the deceased. It is not 
denied that, in respect of the ancestral 
property in suit the plaintiffs have a 
right to sue, for, when the suit was 
-brought they were the persons entitled to 
succeed to the ancestral land on the 
death of the widow, whose estate was a 
limited one. It is clear, too, that the 
plaintiffs have contingent rights in the 
self-acquired property. Oa the date of 
the suit only the widow and daughters 
were in existanco, and not the daughters' 
sons. The females mentioned would take 
a mere life estate in the self-acquired 
property, though the daughters’ sons, had 
they been in existence, >vould usually 
succeed in preference to the collaterals as 
absolute owners with respect to the self- 
acquired land. There is no bar, therefore, 
to the plaintiffs’ suing for a declaration 
with regard to both kinds of property. 
It is unnecessary at this stage to deter¬ 
mine what property is ancestral and what 
is not anoestral. The suit as brought by 
the plaintiffs cannot rightly be described 
as a speculative suit and I would hold 
that both of the preliminary contentions 
urged by the defendants’ counsel must be 

overruled. . 

The question of onus with regard to 
proof of legitimacy or the contrary has 
not been argued at any length. The lower 
Court plaoed the onus on defendants 2 to 
4 to prove that they were legitimate. 
It is contended before us that the 
•onus in suoh matters is always on the 
person alleging illegitimacy. In the pre¬ 
sent case, however, after the plaintiff in 
their plaint had alleged illegitimacy, the 


l ' 2} Sfl. c. esitni P = L 8 R.m V 6. * 1916 ed them as his legitimate 
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defendants pleaded, para 2 of their writ¬ 
ten statement, that Ghulam Jillani Khan 
had admitted defendants 2 to 4 as his 
sons by words and acts. It was nowhere 
definitely stated in these pleas that Mt. 
Begam was the married wife of the de¬ 
ceased ; only the converse was denied, 
and then it was remarked that Mt. Begam 
and the deceased had all along been 
declaring themselves as husband and wife 
and treating each other as such. In view 
of the pleadings I consider that the bur¬ 
den of proof was not wrongly placed on 
the defendants. The parties having pro¬ 
duced all their available evidence, the 
dispute on the point is now mainly of an 
academic nature. 

Before discussing the evidence and the 
legal questions which arise in the appeal, 
I must advert for a moment to the 
manner in which documents were ad¬ 
mitted on to the record. It appears 
that when the documents wero filed, 
they were then and there stamped 
by the Judge as being “ admitted in 
evidence ” under 0 13, R. 4, Civil P. C. 
At that time none of the documents had 
been proved, and in the result a consi¬ 
derable number of documents <5f both 
parties was never proved during the trial 1 
of the suit. This practice is condemned 
as being entirely illegal. The position 
now is that all the documents have been 
formally admitted, though some are not 
proved. The Judge though asked by the 
defendants to do so, did not remove un¬ 
proved documents from the record, and 
the question is whether we should consi¬ 
der all the documents to be admitted or 
only those which were proved at the 
trial. I would hold that the admittance 
under 0.13, R 4, was wrong and was 
not binding on the parties, and that un¬ 
proved documents cannot be regarded as 
proved merely because they were wrongly 
admitted by the Court I shall, there¬ 
fore, when dealing with the documents, 
rely on only such as were proved at 
the trial. 

The defendants made an attempt to 
prove that a formal marriage between the 
deceased and Mt. Begam had taken place 
about the year 1894. The attempt was, 
in my opinion, a complete failure. (After 
discussing evidence and concluding that 
no marriage took place before defendants 
2 to 4 were born and that the defendants 
proved that the deceased had acknowledg- 
n. his legitimate sons, proceeded.) 



— yy. zzu* . 

Perozb Din v. Nawab Khan (Johnstone, JJ Lahore 43o 

illegitimate ■m irtn mated 


41928 

•"It will, I think, be - convenient at this 
■stage, to examine the legal position which 
•is established when a father acknowledges 
-3ons born oat of wedlock as legiti¬ 
mate. A considerable body of authority 
-has been brought to our notice, and I 
propose, as briefly as possible to discuss it. 

The first case cited before us was 
iKhajah Hidayat Oollah v. Rai Jan 
-Khanum (3). At p. 318 the view taken 
■by their Lordships was that, where a 

■ child has been born to a father, of a 
mother, where there has not been mere 
'casual concubinage but a more permanent 
-connexion, and where there is no insur¬ 
mountable obstacle to such a marriage, 
>then according to the Muhammadan Law 
•the presumption is in favour of such a 
marriage having taken place. In that 
■particular case it was. found that the 
mother of the child had been taken into 
'the father's house a year before the 
-child’s birth, that the child had been 
■born under the father's roof and that 
there had boen a consecutive course of 
'treatment for seven or eight years. On 
'those facts and the inferences drawn from 
them.it was held that acknowledgment 
had been proved and that the child was 
legitimate. The difference between the 
‘facts just mentioned and the facts proved 
in the present appeal are at once appar¬ 
ent It is evident, too, that in the 
authority cited, no attempt was made to 
•establish the existence of any "insur- 

■ mountable obstacle.” 

In Mahomed Banker Rossain Khan v. 
Shurfoon Nissa Begum (4), their Lord- 
•ahjps affirmed the general proposition 
that according to the Muhammadan Law 
the legitimation or legitimacy of a child 
•of Muhammadan parents may properly be 
presumed or inferred from circumstances, 
without proof, or at least without any 
■direot proof, either of a marriage bet- 

s^r is ° r -* 

The position is succinctly stated in a 

XXV ak6Q f o“\ Ashruffoodotolah 

to r hl0h refereace has frequently 

♦s tatus of legitimacy. Wh en, therefore, a chill 

t8j ® “• \- A - 295= 3 w. r. pToTeaT' 

11860] 8 M. I. A. 186=3 W R' P n 
[1866] n W. I. A.'94=7 W. R P ft ®!l. 
Suther 659=2 Sar. 223 (P. 0 .), ' ' 1—1 


really w w 

it is 'by forcjfftf rM; afkn^^^fpt expres, 
or implied, directly proved or presumed, - '• 

It is also laid Soirwtfa.e acknowledg’ 
meat and recognition*of children by a 
Muhammadan as sons, giving them the 
status of sons capable of inheriting 
a9 being of legitimate birth may, 
without proof of express acknowledg¬ 
ment of them, be inferred from his treat* 
meat of such children, provided that 
certain conditions negativing this relar 
tionship are absent. The concluding 
proviso to this later dictum is important 
and i9 repeated in a different way im 
Sadakat Hossein v. Mahomed Yusuf (6) 

The acknowledgment and recognition of a 
natural son by a Muhammadan as his son gives 
him the status of a soa capable of inheriting 
as a legitimate son, unless certain condition*! 
exist. 

Another way of stating the case is 
found in Muhammad Allahdad Khan v 
Muhammad Ismail Khan (7) where Mah- 
mood, J. observed : 

A child whose illegitimacy is proved beyond 
doubt, by reason of tbo marriage of its parents 
being either disproved or found to be unlawful 
cannot; be legitimatized by acknowledgment. 

Again in Ghazanfar Ali v. Kami: 
Fatima (8) it was held that there was no 
evidence of marriage between the parents, 
and that the pres mption of marriage 
which might have arisen from their 
prolonged cohabitation did not apply 
because the mother, before she was 
brought to the father's house, was admit- 
tedly a prostitute. 

There is thus a multiplicity of autho¬ 
rity for the view taken that a presumption 
of marriage, derived from a long course 

of treatment and from acknowledgment 
can be rebuttal by positive disproof of 
mamage. The latest pronounoement on 

t i 0 !' 9 ^ fo ? nd in Habibwr 

Rahman Chowdhurt v Alta/ Ali Chowr 

f?Th« 9 p ' At n d64 - 6 their Lordships 

the hlw Pf A V l Co f D ° U haV0 summarized 
r ‘ A . okQowl ®dgment raises a pre- 
sumption of marriage, bnt the presump¬ 
tion is capable of being set aside hv 
contrary proof. Marriage will be held 
proved and legitimacy established, unless 
the marriage is disproved. The SSI 
ouii£whieMhat apjeal arose “e °£ 

m=. s t,. 

{.^“l 10 All. 289. 
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similar to those which have been proved 
before us. There the woman in the case 
was definitely proved to have been 
employed as a mistress from time to 
time, being " dismissed ” at intervals 
from the man's house. 

So far it has been held that an act* 
nowledgment is proved on the record, 
and therefore, according to the auth¬ 
orities, .a presumption in favour of a 
marriage having taken place between 
Ghulam Jillani Khan and Mt. Begam has 
arisen. That presumption is, however, 
rebuttablo and the only question which 
remains to be decided in this part of the 
appeal is whether or not the plaintiffs 
have positively disproved marriage. 

Mt. Begam did not begin to reside in 
Ghulam Jillani's house until 1898 or 
thereabouts and before then she lived in 
patti Raike and was described as a 
tawaif. She admittedly had a paramour 
before she started relations with Ghulam 
Jillani and her first two sons by the 
latter were bom out of wedlock. The 
initial presumption will be that that 
illicit connexion continued, as is laid 
down in All India Reporter 1927, 
Lahore,, p. 48. In support of the pro¬ 
position that no change occurred subse¬ 
quently, at least until 1898, the following 
points deserve notice : 

1. Mt. Begam had private accounts 
long after the birth of the youngest of 
the defendants. The first document to 
which a reference has been made is ex¬ 
hibited as P. W. 1 (paper book, Part 3, 
pp. 164-5). The account is aginst the 
name of Mt. Begam, prostitute, daughter 
of Mt. Ghando (admittedly a prostitute 
also). 1 This account began in 1891 and 
continued till 1894. Then at p. 66 of 
Part 3 is another account with the same 
nhopkeeper, and Mt Begam is again 
described in the same way. It opens 
in 1899 and ends in September 1904. 
The documents are proved by Ghisu Mai 
(P. W. 3), the son of the shopkeeper 
Ganga Ram. In the middle of the period 
covering the above mentioned accounts, 
Mt. Begam executed two bonds (Part 3, 
»p. 171), one of which (P. 5) is proved by 
Salamat Rai (P. W. 73) This bond is 
dated 11th December 1895 and Mt. 
Begam there also describes herself as a 
tawaif by caste 

2 In certiin civil litigation Mt. 
Begam was a party (a) The first case is 
Chando and Begam v Uauri and others 


(part 3, p. 86). The plaintiffs describe- 
themselves as nats (jats is a misprint). 
The appellate order in that case is at 
Fart 3, p. 62 and Gauri’s application for 
execution at pp. 56-7. This suit was- 
followed up by one instituted by Ghulam 
Jillani Khan (Part 3, p. 155). 

(b) Begam v. Prabbu and others— Thie- 
litigation began in 1894. Mt. Begam 
again described herself as a tawaif (Part 
3, p. 31) and impleaded Ghulam Jillani. 
Khan as a defendant; and he says • in a 
statement appearing at p. 21. of Part 3,. 
that he lives in the house of the plain¬ 
tiff. No reliance need be placed on the 
heading of the pleas filed by Ghulam 
Jillani (Part 3, p. 175) since he had to- 
repeat the headiog of the plaint, but the- 
litigation is produoed to show that 
Ghulam Jillani Khan knew in 1694, after 
the birth of the youngest defendant, that 
Mt. Begam was still publicly admitting, 
herself to be a tawaif and- not the wife 
of anyone. It is proved -too, by the- 
evidence of several witnesses that Mt. 
Begam personally attended the Court in 
this S'lit—vide Sundar Das (P. W. 39) 
and Mangal Das (P. W. 60). 

(o) The third litigation was between 
Mt. Tabi and Mt. Begam in 1896. Here- 
also Mt. Begam is entered as a tawaif 
and no objection is made to that designa¬ 
tion. In this suit Mt. Begam not only 
appeared in person but actually cross- 
examined witnesses, as appears from a 
reference to Part 3, pp. 30 and 38 and 
Part 4, pp. 10 and 11. Her personal 
attendance is deposed to by several wit¬ 
nesses. 

(3) I would next refer to the state¬ 
ments of oertain men, since dead, who 
described Mt. Begam in 1897 as the para¬ 
mour of Ghulam Jillani. These state¬ 
ments are in-Part 3, pp- 72, 74, <5 and 
76, and there is another statement of a 
similar kind, made in 1893 at page 47. 

(4) It is proved, further, by the clear¬ 
est of evidence that Ghulam Jillani mar 
ried twice long after his intimacy with- 
Mt Begam began. I have already- 
alluded to a marriage with Mt. Barkat, 
which took place not before 1893, ai d it 
is not denied that after the close of the- 
century he married Mt. Basri. Accord¬ 
ing to respectable witnesses for tne- 
plaintiffs, these marriages were made in- 
order to enable Ghulam Jillani to beget, 
legitimate children. 
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(5) A reference was also made by the 
'plaintiffs' counsel to two other docu¬ 
ments, in order to show that Ghulam 
.Jillani did not have common interests 
with his son Firoze Din (defendant 2). 
These documents'refer to mortgages by 
Ghulam Jilani in which Firoze Din tried 
to substitute himself in place of his 
father. That is a possible interpretation 
but not the most probable, since later on 
Ghulam Jillani married off Firoze Din 
and another defendant, and the more rea¬ 
sonable explanation is that the father in¬ 
structed his son to take his place. The 
documents referred to are at Part 4, pp. 
1—3, aud Part 2, p. 152. 

(G) Finally, the plaintiffs’ counsel 
alluded to the previous history, as set 
out in the plaint and supported by some 
documents, which shows that officially 
the defendants were not regarded as legi¬ 
timate sons, until the civil suit between 
these sons and Mb. Basri, in which, it is 
• alleged, Mt. Basri colluded with them 
and confessed judgment. 

In summing up this portion of the case 
I would /emark that the facts set forth 
in the last few paragraphs are sufficient 
‘to disprove marriage. The most impor¬ 
tant factor is undoubtedly the manner in 
which the liaison began. That has al¬ 
ready been described. It is apparent 
from various passages in the evidence 
that these illicit relations between men 
and women in that locality are exceed¬ 
ingly common, and that the parties to 
them are not regarded with reprobation 
•on that account. There was, therefore, 
nothing unusual in Ghulam Jillani coha¬ 
biting with a prostitute. Indeed, he 
had already had a similar liaison with 
■another woman of the same type. There 
is no doubt that Mt. Begam was an 
ordinary prostitute at the start. Her 
subsequent conduct in appearing in 
public, living among prostitutes, conduc¬ 
ting her own litigation and other busi¬ 
ness and throughout describing herself 
ae a tawaif constitute in my view, a 
positive disproof of ’marriage. The case 
won aH fours with that which I have 
•cited above, namely, Ghazanfar Alt v 
Kamiz Fatima (8). 

It was further contended by the conn* 
**\ to * the Plaintiffs that the parties are 
•aotuany governed by the customary law 
' Ql fche p nniab aud that -the question of 


acknowledgment under the Muhammadan 
Law did not arise. There is some force 
in this contention per se, but the plea 
regarding custom was not taken at the 
outset of the suit. It is true the custo¬ 
mary law does not as a rule recognize 
the principle of acknowledgment (vide 
the Punjab Chief Court judgment appear¬ 
ing at Part 3, p. 124), but in the absence 
of a definite pleading, I am not prepared 
to hold that the plaintiffs are entitled to 
rely on a position which they did not 
take when they instituted the suit. 

The plea of estoppel, which the defen¬ 
dants perferred in their written state¬ 
ment, has not been argued before us. 
All that I need say is that the mere 
attestation, by one of the plaintiffs, of 
one or two deeds in which Feroze Die 
was described as the son of Gbulam 
Jillani cannot amount to an estoppel, 
since attestation does not fix an attesting 
witness with knowledge of the eontents 
of a document. 

In conclusion I hold that the marriage 
between Ghulam Jillani and Mt. Begam 
was not proved; that he did acknowledge 
his sons, but that marriage having been 
positively disproved the presumption 
arising from acknowledgment has been 
completely rebutted. I would accord¬ 
ingly dismiss the appeal with costs. 

Addison, J.—I concur. 

RK * Appeal dismissed . 


A. I. R. 1928 Lahore 437 

Dalip Singh, J. 

LajjaRam and others— Plaintiffs—Ap¬ 
pellants. 


v. 

Abdul Rahim Khan and another —De¬ 
fendants—.Respondents. 

Second Appeal No. 2244 of 1927, Deoi- 

d ? d t ^, 2n i. February 1928 > from decree 

?r iLr? lst ‘ Judge, Karnal, D/- 21st 

May 1927. 


ii tnuu 


jamuy — Alienation to 
JS 1 ' another property — Necessity not 
Proved Sale is not oh the son. 

A Hindu father is not entitled to sell joint 
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Judgment. This appeal arises out of 
the usual declaratory suit brought by the 
sops of a Hindu father to set aside an 
alienation by way of sale made by their 
father. The area of the land sold is 55 
bighas 11 biswas aod it was sold for 
Rs. 500 on 19th June 1911. It has been 
held by the Courts below that the land 
was theancestrai property of defendant 1, 
the father of the present plaintiffs. It 
has also been held by the trial Court 
that only Rs. 300 consideration passed 
and no necessity had at all been estab¬ 
lished and, therefore, the sale was not 
binding, except as to part of the conside¬ 
ration, namely, Rs. 300. In appeal the 
learned District Judge held that all the 
consideration for the sale was proved and 
he further held that Rs. 190 were paid 
for bullocks which were necessary for the 
Vendor who was carrying on agriculture 
nt the time. He further held that as re¬ 
gards the remaining sum of Rs. 300 a 
house had been purchased by the vendor 
and this was done in order to better him¬ 
self because he could not manage the 
house property that he acquired. Rs. 10 
which is the rest of the consideration 
money, counsels on both sides before me 
agree, might well be put for expenses. 

In second appeal here the items of 
Rs. 190 and Rs. 10, i. e , Rs 200 have not 
been contested and indeed it is a finding 
of fact that the bullocks were ’necessary 
and that the mouey passed. The argu¬ 
ment has centred round the question 
whether a Hindu father is entitled to sell 
joint ancestral property in order to get 
a better house for himself in addition to 
the one that he already possessed. It is 
admitted and I have been through the 
record and seen that there is no evidence 
whatsoever, that the vendor could not 
manage the alienated property and was 
entitled to acquire house property. In 
these circumstances as it is proved on the 
record that the vendor had another house 
which he is occupying as a residential 
house and as he had only one son living 
at the time there is nothing whatever to 
show that there was any necessity for him 
to alienate for acquiring a fresh house. 
It is true that the vendor admits that 
his old house was only thatched house, 
but there is nothing whatever to show 
that this house was insufficient for his 
needs. 

I, therefore, accept the appeal, set aside 
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the decree of the learned District Judge, 
and give the plaintiffs a decree for pos-, 
sion of the land subject to payment of- 
Rs. 200 to the vendee, defendant 2. I' 
leave the parties, in the circumstances tc* 
bear their own costs throughout. 

t w 

K.K. Appeal accepted. 
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Dhanpat Mal Lablia- il/a/—Plaintiff— 
Petitioner. 

v. 

Agent, B. B . & G. I . By. Co., Bombay — 

Defendant—Respondent. 

Civil Revn; Pdtn. No. 552 of 1927, De¬ 
cided on 15th March 1928, to revise de- 
cree of Senior Sub-Judge, Gujrat, D/~ 
7th June 1927. 

Railways Act (9 of 1890), S. 77-Claim for 
damages for loss oj goods—Notice given to one of 
thc:two railway companies and forwarded by it 
to the other—Latter company making enquiries l 
tn the matter and repudiating its liability — 
Absence of notice cannot be pleaded by the latter 
railway company—Evidence Act, S. 115. 

Where a person whose goods were lost io 
transit sued the two railway companies by- 
whom the goods were carried jointly, but gave, 
notice to only one of them who forwarded the 
same to the other upon which the other rail¬ 
way company made enquiries into the matter 
and sent reply to the owner of the goods admit¬ 
ting that the loss took place on their line but. 
repudiating their liability on the basis of risk- 
note. 

Ueld: that as the other railway had taken, 
notice of the plaintiff's claim, made enquiries, 
and sent him a definite reply repudiating their 
liability, it would have been.futile for the plain¬ 
tiff to send any separate notice to them and. 
this clearly estopped the railway from pleading, 
absence of notice as a bar to the plaintiff's suit 
as against them: A. I. B. 1926 Lah. 253; A . 
I. R. 192*2 Mad. 362 IF. B.) and 26 Bom. 669 r - 
Diet. [P 440 C llr 

B. C . Manclianda —for Petitioner. 

C. H. Garden Noad —for Respondent. 

Judgment—This was a suit for re¬ 
covery of Rs. 210 as the costs of eight 
tins of vegetable oil and damages.- The. 
plaintiff alleged that defendant 1 sent 
him a consignment of 125 tins from 
Bombay, but at the time of delivery eight 
tins were missing. He sued jointly de¬ 
fendant 1, B. B. & C. I.* Ry. and N. W. 

Ry. The trial Court passed a decree tor 
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Rs. 2L0 against the B. B. Sc C. I. Ry- on 
which the loss wasjfound to have occurred. 
On the appeal the learned Senior Sub* 
ordinate Judge held that plaintiff had 
failed to prove that he gave any notice 
of his claim to the B. B. & C. I. Ry. as 
required by S. 77, Railways Act, and on 
this ground dismissed the suit. Plaintiff 
has filed an application for revision and 
seeks to set aside this order on the 
ground that the lower appellate Court 
acted with material irregularity in dis¬ 
missing the suit on the aforesaid ground. 
The admitted facts are that no notice of 
the claim was given by the plaintiff 
direct to theB. B. & C. 1. Ry. A notice 
was sent to the N. W. Ry. and was for¬ 
warded by them to the B. B. & C. I. Ry. 
The B. B. C. I. Ry made inquiries into 
the matter and sent a reply to the plain¬ 
tiff’s counsel on 27th May 1926, admit¬ 
ting that the loss took place on their 
line between Sabarmati and Palampur, 
but repudiating their liability on the 
basis of the risk-note. The plaintiff 
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and the facts were thus more or less simi¬ 
lar to those in Devi Ditto. Mai v. Secy, of 
State (1). The facts in E. I. Ry. Co. v. 
Jethmull Ramanand (3), however, were 
similar to those in the present case. In 
that case a notice which was originally 
sent to the B B. & C. I. Ry. was communi¬ 
cated by the latter to the E. I. Ry., and- 
the solicitors of tbo E. I. Ry. bad -ad¬ 
dressed a letter to the plaintiff saying 
that they would look through the file of 
papers and write again. No further com¬ 
munication was, however, apparently ad¬ 
dressed by the E. I. Ry. or their Solici¬ 
tors to the plaintiff. In these circum¬ 
stances it was held that the notice was- 
not sufficient so far as the E. I. Ry. was- 
concerned. The present case is distin¬ 
guishable in so far as the B. B. & C. I. 
Ry. definitely treated the notice as- 
though it were in respect of a claim 
made against themselves, made enquiries 
and sent a reply to the plaintiff repudi¬ 
ating the olaim of the plaintiff. This- 
will b dear from their letter dated 27th, 


then instituted his suit-on 18th June 1926. 

It is contended on behalf ef the appel- 
fant that the B. B. & C. I. Ry. had notice 
of the claim through the N. W. Ry. and 
this was sufficient for the purposes of 
S. 77, Railways Aot. Devi Ditla Mai v. 
Secy, of State (l) and Mahadeva Ayyar 
v. S. I. Ry. Co. (2) have been relied upon 
in support of the contention. On -behalf 
of the respondent, on the other hand, 
reliance is placed ohiefly on E. I. Ry. Co. 
v. Jethmull Ramanand (3). 

In Devi Ditta Mai v. Secy, of State 
(1) tho only question deoided was that 
a notice addressed -to the “ Traffic 


Manager Claims ” was sufficient when 
the latter had been authorized by the 
agent to rcoeive applications in connexion 
with claims for compensation. In the 
present instance, it cannot b9 argued that 
the N. W. Ry to whom -the notice was 
given had been authorized by the B. B. & 
0.1. Ry. to receive notices of olaims on 
their behalf. In Mahadeva Ayyar v. S. 
I- Ry. Co. (2) it was held that it would 
be sufficient for 'the purposes of S. 77, 
Railways Act, if the agent or manager 
had notice of the olaim within the speci¬ 
fied time. But in that oase the claim 
had been addressed to the Distriob Traffic 
S uperintendent of the Railway concerned 

& f A»-1926 Lah. 253=7 Lah. 238 (F. B.), 

fai A’i?; n? 2 £ Mad - 362=46 18® (F- B.) 

(8) [1902] 26 Bom. 669=4 Bom. L. R. 495. 


May 1926, which is reproduced below: 

With refereoce to your letter of i2th Maroh. 
1926 to the address of the Agent, N. W. Ry., 
Lahoro, written on behalf of your clients 
Messrs. DhanpatRai Labhoo Mai, merchants,. 
Qujrat, I beg to inform you that I have had the 
matter oarefully enquired into and find that 
tho eight tins were stolen from a running train 
between Sabarmati and Palampur and the loss, 
was not due to any misoonduot on the part of 
the railway staff. Moreover, the sender has ex¬ 
ecuted risk-note B which indemnifies the rail¬ 
way against all liability. 

Under the ciroumstanoes your clients’ claim 
was correctly repudiated and I regret, it oau- 
not be entertained. 

The letter which was sent by the soli¬ 
citors of the E. I. Ry. in the Bombay' 
case referred to above did not oommifc- 
them in any way. The 'following obser¬ 
vations of the learned Chief Justioe of the- 
Bombay High Coart at p. 685 of I. L. R. 
26« Bom. with respect to that letter aro 
significant: 


But is not this asoribing too muoh to this- 
letter ? It must be noted (1) that according to 
its own terms it was written at a time when 
Messrs Morgan and Company had not read 
through the file of papers relating to the- 
matter: (2) that the lettor does not speak of tho 
claim, or expressly treat it as one made on the 
E. I. Ry. Co.: (3) that tho validity of the olaim 
was not reoognized then or in any subsequent? 
correspondence brought to our notice: ( 4 ) that 
it is not shown that but for this letter the- 

- eTrv 8 n 0Uld hav6 . pr ° farred * olaim on th» 
e. I, Ry. Co,, as required by S. 77, 

It seem3 to me from the above obser¬ 
vations that if the letter in tha Bombay 
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case were of the type addressed by the 
B. B.& C. I. By. to the plaintiff in the 
present case, the decision in that case 
would very probably have been different. 
The above letter from the B. B. Sc C. I. 
Rv. was received by the plaintiff before 
the institution of his suit. When the rail¬ 
way had taken notice of the plaintiff’s 
claim, made enquiries, and sent him a de¬ 
finite reply repudiating their liability, it 
would have been futile for the plaintiff to 
send any separate notice to them. It has 
not been contended before me that the 
General Traffic Manager had no autho¬ 
rity to enquire into the matter or 
that the letter referred to above is not 
binding on the railway The only con¬ 
tention put forward by the learned coun¬ 
sel for the railway in this respect was 
that no notice had been sent direct to the 
B. B. & C. I. By. and hence the letter 
from the General Traffic Manager was 
of no help to the plaintiff. For reasons 
given above, I think the letter clearly 
estops the railway from pleading absence 
of notice as a bar to the plaintiff’s suit 
as against them. 

I accept the application for revision, 
set aside the order of the learned Senior 
Subordinate Judge and remand the case 
to him for decision of the remaining 
issues. Stamp on application to be re¬ 
funded. Costs to follow final decree. 

S.J. Revision accepted. 
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Rift or make waqf in respect of the immovable 
property allotted to him till the said amount i, 
not paid off by him to the first party." One 
instalment of Rs. 7,000 was paid and no further 
instalments were paid at all. It was contended 
that by the award a charge or a mortgage was 
created in favour of J. 

Held : that the words .in the award them¬ 
selves did not create either a mortgage or a 
charge. So far as the mortgage is concerned 
the award not being an act of parties it is 
difficult to see how any mortgage could be 
created at all. A mere covenant not to alienate 
doe^not by itself create a charge on the pro- 

porflj. The more direction by the arbitrators 
not to alienate would not by itself be sufficient 
to create any charge in the property. 

( p 441 C 2] 

Sardha Ram and Jagan Nath Bhan- 
dari for Appellants. 

, Moti Sagar , Mehr Chand Mahajan t 
Gullu Ra?n and Bishen Narain —for 
Respondents. 

Dalip Singh, J. —A preliminary ob¬ 
jection was taken in this appeal that 
certain orders which are printed at pp. 42 
49 and 50 of the paper book form part 
of the judgment on which the decree was 
founded but were not filed along with 
the appeal and therefore the appeal was 
incompetent. As we decided to extend 
time and to dispense with the filing of 
the orders it became unnecessary to de¬ 
cide the question whether the appeal was 
or was not incompetent without these 
orders. 

On the merits the facts of the case are 
as follows : 
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Zafar Ali and Dalip Singh, JJ. 

Manohar Lal and others —Plaintiffs— 
Appellants. 

v. 

Ratan Lal and others— Defendants— 
Respondents. 

First Appeal No. 339 of 1925, Decided 
on 10th January 1928, from decree of Sr. 
Sub-Judge, Delhi, D - 30th January 1925. 

Deed — Construction — Aicard partitioning 
property between J and S—S to pay certain 
amount to J and not entitled to alienate his 
share till such amount is paid—No charge is 
created on S*s share for the amount. 

J and S had a disputo with eich other and 
finally their property wa9 partitioned by an 
award given by arbitrators. S was to pay 
Rs. 21,000 with interest at 0-9-G % per mensem 
in three instalments of Rs. 7,000 to J and if 
ho failed to pay any two instalments, / was 
at liberty to realize the whole sum due with 
interest by suit or otherwise. The award then 
proceeded to state ?.s follows: "5 shall not be 
competent to sell, mortgage, hypothecate or 


One Hari Ram had two sons, Jugal 
Kishore and Shadi Ram. The descen¬ 
dants of Jngal Kishore and the descen¬ 
dants of Shadi Ram had a dispute with 
each other and finally their property was 
partitioned by an award given by arbi¬ 
trators, which is printed at pp. 3 and 8 
of the paper book. The relevant clause 
in that award is at p. 6 and is Cl. 10. 
By that clause the sons of Shadi Ram 
were to pay Rs 2L.000 with interest at 
0-9*6 % per mensem in three instalments 
of Rs. 7,000 to the sons of Jugal Kishore 
and if thev failed to pay any two instal¬ 
ments the first party, i n., the descendant 
of Jugal Kishore were at liberty to realize 
the whole sum due with interest by suit 
or otherwise The award then proceeded 
to state as follows : 

The second party (the sons of Shadi Ram) 
shall not be competent to sell, mortgage, 
hypothecate or gift or make waqf in respect of 
the immovable property allotted to it till the 
said amount is not paid off by it to the first 
party. 
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It appears that one 'instalment of 
"Rs. 7,000 was paid and no further instal¬ 
ments were paid at all. Various alie- 
•nations were made by the descendants of 
*Shadi Ram, one to Niadar Mal-Rangi 
Lal by which they mortgaged a house 
and a shop and subsequently one to the 
firm of Paras Ram-Har Nand Rai. A 
money decree was also obtained against 
'them by Lakhu Mal-Mittar Sen and this 
property (house and shop) was attached 
and sold in execution of their decree. 
The question now raised between the 
parties to the present suit is that by the 
award a change or a mortgage was created 
in favour of the descendants of Jugal 
Kishore and, therefore, the descendants of 
•Jugal Kishore have priority to Niadar 
Mal-Rangi Lal and Pars Ram-Har Nand 
Rai qua the sale proceeds of the shop 

• about which alone the suit was brought. 
It appears that Niadar Mal-Rangi Lal 
recovered their dues from the sale pro¬ 
ceeds of the house and though they were 

•subsequently ordered to refund the money 
so realized it is admitted that they did 
not refund it. Their counsel urges that 
'the order to refund was set aside by 
another order passed by the executing 
'Court. But, be that as it may, it is clear 
to us that as the suit concerns itself only 
with the shop and as Niadar Mal-Rangi 
Lal are no longer contesting the position 

• of the plaintiffs, the descendants of Jugal 
Kishore, qua this shop, there is no force 

~in the appeal against them and it must 

• fail and is dismissed with costs. 

As regards the firm of Paras Ram-Har 
Nand Rai two main points have been 
argued by oounsel for the appellants 
against the decree dismissing the suit of 
r the plaintiffs. The learned Senior Sub¬ 
ordinate Judge had held that there was 
no charge and go mortgage created by 
yl. 10 of the award which has been given 
in extenso above. Counsel has contended 
that the question whether there was a 
•charge or not is a question of intention 
whioh is to be judged from the words 
of the document and the surrounding 
•circumstances and he has also referred 
to a subsequent conduct of the parties. 
So far as the surrounding circumstances 
are concerned there is some ovidenoe to 
'^owthat Sultan Singh and Rattan Lal, 
the descendants of Shadi Ram, were 
•extravagant and of bad character. The 
learned Senior Subordinate Judge held 
•that this evidence was not sufficient to 


9how that Sultan Singh and Rattan Lal 
were extravagant and immoral. But it 
is unnecessary for us to decide this point 
as we are quite clear that the words in 
the award themselves do not create either 
a mortgage or a charge. So far as the, 
mortgage is concerned the award not be¬ 
ing an act of parties it is difficult to see 
how any mortgage could be created at 
all. The only question, therefore, is 
whether the words create a obarge. Vari¬ 
ous rulings wore cited to us but the 
rulings that appear to us to come nearest 
to the words used in the present case are 
the rulings cited by counsel for the res¬ 
pondents, that is, Bhupal v. Jag Ram 
(1), Gunoo Singh v. Latafat Eos sain (2) 
and Najihulla Alulla v. Nasir Mistri (3). 
It was there held, and with all respect we 
agree, that a more covenant not to alie¬ 
nate does not by itself create a charge 
on the property. Here also the mere 
direction by the arbitrators not to alie¬ 
nate would not by itself be sufficient to 
create any charge on the property, and 
we, therefore, hold that there is nothing 
to show and it is not proved that the 
award created any chargo on the property. 

The next point argued was that so far 
as Pars Ram-Har Nand Rai were 


uuncernea in their mortgage-deed the 
hypothecation of the property by the 
award was admitted by their predecessor- 
in-interest, the mortgagor. It was con¬ 
tended by counsel that this admission of 
their predece39or-in-interest created an 
estoppel against the present firm. On 
the other hand counsel for the respon¬ 
dents pointed out that the mortgagor 
himself could have raised the objection 
that this admission was a mistake and 
that at best being only an admission it 
could not amount to an estoppel because 
the plaintiffs had not in any way altered 
their position on the strength of this 
representation nor was the representa¬ 
tion made to them. Wo are of opinion 
that at best this admission would only 
shift the onus and in this particular case 
as the matter resolves itself into a con¬ 
struction of the terms of the award the 
admission hardly makes any difference 
at all and can in no sense be considered 
to constitute an estoppel. It was next 
contended by counsel for the appellants 
that this admission was a term in the 

(1) [1879J a All. 449. ' - 

/o nol 7 } 3 ° Al ’ 88G=l °- L « 9L 

( 8 ) [1881] 7 Oal. 19G=9 0. L. R. 454 , 
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mortgage-deed and, therefore, the mort¬ 
is® of Pars Ram.rllaj- Nand Rai was sub* 
to , tbe prior mortgage to Jugal 
^'shore's descendants. It is clear to us 
that this admission was not a term in 
the contract but was a recital only. Nor 
13 there any force in the argument of 
counsel for the appellants that by this 
admission a charge was created at tbe 
time of the mortgage to Pars Ram-Har 
Nand Rai even if it had not been created 
originally by the award. The admission 
itself says that the hypothecation was 
created by the award and, therefore, if as 
we hold the award created no such 
hypthecation this admission was made 
under a mistake of fact and cannot in 
any way be held to estop the firm of 
Pars Ram-Har Nand Rai. 

Counsel for the appellants also faintly 
urged that at any rate the arbitrators 
had limited the power of the descendants 
of Shadi Ram not to alienate the pro¬ 
perty at all and therefore the alienations 
were void. But the suit was not so 
framed, the point was not raised in the 
grounds of appeal and was only finally 
taken up by counsel after he had conclu¬ 
ded his main arguments. We, therefore, 
do not think that the point can be raised 
by him now and we do not express any 
opinion on it. 

The appeal fails and is dismissed with 
costs. 

R K. Appeal dismissed. 
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the oost of construction 

thereof. Plaintiff s case was that the defen¬ 
dant had paid him Rs. 400 but refused to par 
the balance of the one-third of the cost. 

Held-, that the case would be governed bv 
Art. lib and not Art. 61. 

Melir Chand Mahajan —for Appellants. 

J. L Kapur for Respondents. 

Judgment— The question of law- 
involved in this second appeal is one of 
limitation. 

The parties having jointly acquired a. 
site from Government for the purpose of 
building a shop, entered into a contract* 
beween themselves by which the plaintiff* 
undertook to build a shop on the site- 
and the defendant agreed to pay him one- 
third of the cost of construction thereof. 
The plaintiff’s case was that the defen¬ 
dant had paid him Rs. 400 but refused to* 
pay the balance of the one-third of the 
cost. On this alleged unpaid balance he- 
claimed interest at I per cent, per men¬ 
sem. The defendant pleaded inter alia« 
that the suit was barred by time and that 
no interest was payable. The Court' 
below ovarruled both these pleas. 

As regards the plea of limitation they 
have held that the rule of limitation ap¬ 
plicable to the suit was the one embodied* 
in Art. 61, Sch. 1, Lim. Act of 1908. 
Under that Articlethe period of limitation- 
is three years but it is enhanced to six: 
years by the Punjab Limitation Act. It 
is clear that the plaintiff made no attempt 
to establish that his suit was within 
time even if the period of limitation- 
were three years. It is further clear 
that if the suit should not fall within 


Saudagar Mal-Lachman Das —Defen¬ 
dants—Appellants. 

v. 

Bahadur Chand Hari Chand —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 586 of 1927, Deci¬ 
ded on 3rd December 1927. 

Limitation Act , Art. 115 —Suit to recover 
damages caused by the breach o] contract—Art. 
115 applies. 

Art. 115 is a general provision applying to all 
actions ex-contractu not specially provided for 
otherwise. The word “compensation” in that 
Artiole as well as in Art. 116 has tbe same 
meaning a* it has in 8. 73, Contract Act, 
and denotes a sum of money payable to a 
person on account of loss or damage caused to 
him by the breach of a contract: A. I. R. 
1022 Lah. 198, (F.h.) Foil. 

Plaintiff and defendant acquired a site from 
government for the purpose of building a shop 
and entered into a contract between themselves 
by which the plaintiff undertook to build a 
shop on the site and the defendant! agreed to 


the purview of Art. 61 the only other- 
Article that applied was Art. 115. Now- 
Art. 61 applies where "money is payable- 
to the plaintiff for money paid for the- 
defendant”. In the present case it can¬ 
not be said that the plaintiff had paid' 
any money to any person on behalf of or - 
for the defendant. As it was the plain¬ 
tiff who constructed the building he and' 
nobody else was primarily liable to pay^ 
for the labour and materials used. Tho¬ 
masons, etc., and the persons who sup¬ 
plied the materials could hold the plain¬ 
tiff responsible for payment and there 
being no contract between them and the 
defendant the latter incurred no liability 
to them. So he was not liable to pay 
any money to them whioh the plaintiff 
might have paid them for him. Art. 61, 
was, therefore, not applicable at all. As 
held in Mahomed Qhasitav. Sirayud-din* 
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(1) the Article that applied was Art. 115. 
As decided in that case: 

Article 115 is a general provision applying to 
all aotions ex contractu not specially provided 
for otherwise. The word ‘compensation’ in 
that Article as well as in Art. 116 has the same 
meaning as it has in S. 73. Contract Act, and 
denotes a sum of money payable to a person on 
account of loss or damage caused to him by the 
breach of contract. 

The defendant was guilty of the breach 
of the alleged contract, inasmuch as he 
refused to pay what he had agreed to do 
and thus caused loss to the plaintiff who 
had laid out money on the strength of 
the defendant's promise to re-imburse 
him. The suit was barred by limitation 
as it was not instituted within three 
years from the date of breach. I, there¬ 
fore, accept the appeal and reversing the 
judgment of the Courts below, dismiss 
the plaintiffs’ suit with costs throughout. 

N.K , Appeal accepted. 

(If A.I.R. 1922'Lah.TOd^ Lnh. 376 (F’B.)r 
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Addison, J. 

Das Ram —Judgment -debtor—Appel¬ 
lant. 


v. 

Malik Chliabb&r Singh —Decree-holder 
Respondent. 


Misc. Second Appeal No. 2612 of 1927, 
Decided on 6th February 1928, from 
order of Dist. Judge, Jhang, Dh 12th 
April 1927. 

Limitation Act, Art. 182 —Execution of a 
decree—Mere filing of receipts by a decree- 
holder for costs on account of maintenance of 
judgment-debtor in jail, docs not amount to a 
step-in-aid. 


The mere aot of filing receipts for coats 
currod in maintaining the judgment debto 
jail and an oral application to put them 
record does not amount to a step-in-aid : 
Cal. 196; 22 Cal. 827, Bel on. [P 443 ( 

Mohammad Amir Khan—lor Adi 
I nnt. 


Bri; Lai—tor Respondent. 

. • «■ — The deoree-holder ob¬ 

tained a money decree against the judg¬ 
ment-debtor on 27th June 1917. There 
were various applications for execution 
of which I need only mention the 
application dated 29 th March 1923 
which was within time. By it the decree- 


holder applied for the arrest and deten* 
tion in jail of the judgment-debtor. The- 
executing Court ordered him to be seDt to 
jail on 29th May 1923. The judgment' 
debtor appealed to the Court of the Dist¬ 
inct Judge. His appeal was accepted on- 
31st August 1923 and his immediate 
release was ordered. 

On 1st December 1923, the mukhtar 
of the decree-holder appeared in the exe¬ 
cuting Court and put in certain receipts 
of expenditure incurred upon the judg¬ 
ment-debtor when he was in jail. There 
was no application along with these 
receipts. The executing Court passed an. 
order as follows : 

The decree-boldei's mukhtar is present and. 
has put in receipts relating to the expenditure 
upon the judgment-debtor. They will be at¬ 
tached to the'record which will be consigned tc- 
the record room. 

The present application for execution, 
was put in on 21st October 1926. On- 
3rd December 1926 a warrant of attach¬ 
ment wa9 ordered to be issued on this 
application. Thereupon the judgment- 
debtor instituted an appeal in the Court 
of the District Judge on the ground that 
the application for execution was barred 
by time. The District Judge dismissed 
the appeal, holding that the oral appli¬ 
cation of 1st December 1923, by the- 
decree-holder asking for costs of main¬ 
tenance of the jndgment-debtor in jail to 
be added to his costs in the execution 
proceedings was an application to take 
a step-in-aid of execution and saved 
limitation. Against this decision this 
second appeal has been preferred. I am 
unable to hold that the appearance of 
the mukhtar of the decree-holder in' 
the executing Court on a certain 
date, the 1st December 1923, and his' 
putting into Court receipts on account 
of the maintenance of the judg-J 
ment debtor in jail amounted to a step-i 
in*aid of the execution. Nothing was 
done towards executing the deoree. What: 
was done was that the deoree-holder 
put into Court certain receipts of his 
costs of maintaining the judgment-debtor 
in jail. He was safeguarding his own 
interests but he was not trying to exe¬ 
cute the deoree in any way, and it cannot, 
therefore, be said that his aot of pro¬ 
ducing these receipts fop the purpose - 
stated amounted to a step-in-aid. For- 
this reason alone the appeal must be ao- 
oepted. In any ease there is no proof of 
any oral application that the amounts v 
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mentioned in the receipts should be added 
to the costs of the execution proceedings. 
Nor did the Court order that th«se sums 
should be added to the costs. All that was 
said was that the receipts should be put 
on the record. Even if there was aD oral 
application that these receipts should be 
put on the record that would not amount 
to a step-in-aid of execution of the decree. 

There are no authorities in point, but 
it was held in Ananda Mohan v. Hira 
Sundari (1), that neither an application 
by a decree-holder to receive a poundage 
fee from the judgment-debtor in respect 
of the latter’s property purchased by the 
-decree-holder, nor an application by the 
decree-holder to be allowed to set off the 
purchase money against the decree, ins¬ 
tead of paying it into Court was a step- 
in-aid of execution. To a similar effect 
is Aghore Kali v. Prasunno Coomar (2). 
These acts are analogous to the act in 
the present case of the decree-holder who 
put into Court certain receipts so that 
later he could add them to his decree. 

I accept the appeal with costs through¬ 
out and set aside the orders of the Courts 
below on the ground that the application 
for execution was time barred and could 
not proceed. 

N.K. Appeal accepted. 

(1) [1896] 23 Cal. 196. 

(2) [J895J 22 Cal. 827. 
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Tek Chand, J. 

Bhagela Shah — Judgment-debtoi— 
Appellant. 

v. 

Sita Ham and others — Decree-holder 
and-Judgment-debtors—Respondents. 

Misc. Second Appeal No. 1369 of 1927, 
Decided on 15th November 1927, from 
order of Sr Sub-Judge, Jhelum, D/- 21st 
December 1926. 

(a) Civil P. C., 0. 21, R. 92 —Application 
under R. 92 dismissed—No second appeal lies 
though first appeal was purported to. bt filed 
as one under S. 47. 

Where a first appeal purporting to be one 
under S. 47 was filed from an order dismiss¬ 
ing an application under 0. 21, R. 90, 

Held; that the first appeal could lie only 
under 0. 48, R. 1 (j), and hence no second ap¬ 
peal was competent: 40 All. 122 and A. I. R. 
1924 Pat. Ill, Ref. [P 444 C 2] 


(4) Punjab Courts Act, S. 42—.Vo second an- 
peal lies in a suit of small cause nature. 

Under the Punjab Courts Act no second ap¬ 
peal lies to the High Court against a decree 
passed on appeal in a suit of small cause na- 
ture - [P 444 C 2] 

Shah Natvac —for Appellant. 

Ram Lai Anand for Respondents. 

Judgment.— In execution of a money- 
decree for Rs. 317-10 0 obtained by Sita 
Ram, respondent, against Bhagela Shah 
etc., appellants, a house belonging to the 
judgment-debtors was sold to the decree- 
holder. The sale was confirmed on 11th 
July 1924. More than a year after i. e., 
on 28th November 1925, one of the judg¬ 
ment-debtors, Sube Shah, applied under 
0. 21, R. 90, Civil P. C., to have the sale 
set aside pointing out several irregulari¬ 
ties in publishing and conducting the 
sale. About a year later, i. e., on 16th 
November 1926, Bhagela Shah also join¬ 
ed in the application pointing out fur¬ 
ther irregularities in conducting the sale. 
The application was dismissed by the 
executing Court and a miscellaneous ap¬ 
peal was preferred to the Senior Sub¬ 
ordinate Judge who dismissed it affirm¬ 
ing the order of the lower Court. The 
judgment-debtors have preferred a second 
appeal to this Court. 

I am of opinion that this second ap¬ 
peal is incompetent. The memorandum 
of appeal to the lower appellate Court 
against the order dismissing the judg¬ 
ment-debtor’s application under 0. 21, 
R. 90, was described as having been filed 
under S. 47, Civil P. C,, but in reality 
the appeal was under 0. 43, R 1 (j), as 
that is the only section under which an 
appeal could lie. S. 104 (2), Civil P. C., 
lays down that orders passed on appeal 
under 0. 43, are final and no second ap¬ 
peal lies therefrom. Reference may also 
be made to Sheo Prasad Singh v. 
Premma Kuar (1) and Mahadeo Singh v. 
Dhobi Singh (2). 

Even if it be assumed that the appeal 
to the lower appellate Court was cor¬ 
rectly filed under S. 47, Civil P, C., ..no 
second appeal lies to this Court as the 
execution proceedings in which the ap¬ 
plication was filed related to a decree 
which had been passed on a suit of small 
cause nature valued at Rs. 317. Under 
the Punjab Courts Act no second appeal 
lies to this Court against a decree passed 

(1) [1918] 40 All. 122=48 I. C. 522=15 A.L.J.' 

920. 

(2) A. I. R. 1924 Pat. 111=2 Pat. 169. 
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on appeal in such a suit. X, therefore, 
dismiss the appeal with costs. 

Mr. Shah Nawaz has asked me to in* 
terfere in revision urging that the lower 
Courts had erred in bolding that the ap* 
plication under O. 21,R. 90 was barred 
by time and that the sal© was vitiated 
by many irregularities Even if these 
contentions are correct I am not prepa¬ 
red to interfere on the revision side as 
the lower Courts have not acted without 
jurisdiction or with any material irregu¬ 
larity resulting in injustice to the judg¬ 
ment-debtor. 

N.K. Appeal dismissed. 
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Zafar Ali, J. 

S. Jai Dev Singh —Defendant—Appel¬ 
lant. 


have acted under R. 5, that rule has no • 
application. That rule contains three 
clauses and the Court while calling upon., 
the defendant to furnish security etc., 
under Cl. (1) may also order conditional 
attachment of his property. The learned 
Senior Subordinate Judge having made am 
order under Cl. (1) could make none under 
Cl. (3). 

Further under Cl. (3) 

the Court may also in the order [made under Cl. . 
(1)] direct the oonditionul attachment ..... 

But the attachment ordered by the • 
Senior Subordinate Judge waa not condi¬ 
tional. An unconditional attachment can 
only be ordered under R. 6 when the de*'. 
fondant fails to comply with an order 
made under R. 5. 

Counsel for the respondent concedes • 
that the order is irregular but contends • , 
that it is not appealable. He further 
urges that it cannot be revised. Ho * 
contends that the order should he am- 


v. 

S . Jai Singh and another —Plaintiffs— 
Respondents. 

Misc. First Appeal No. 1698 of 1927, 
Decided on 18th November 1927, ‘from 
order of Senior Sub-Judge, Rawalpindi, 
D/- 18th May 1927. 

Civil P. C., O. 38, Rr. 5 and 6 — Attachment 
before judgment — Unconditional order is 
under R . 6 though purported to be made under 
/*. 5 —Appeal from such order is competent . 

Aq unconditional attachment can be 
ordered under R. G only and where attachment 
ie unconditional it may bo taken that the order 
is under R. 6 even though the Judge passing 
the order purports to have acted under R. 5 and 
such an order is appealable under O. 43, R. I 
(q), CivA P. C. 

An unconditional attachment oan only be 
ordered uoder R. G when the defendant fails to 
comply with an ordor made under R. 5. 

[P 445 C 2] 

Bhagat Govind Das —for Appellant. 

Har Gopal —for Respondents. 

Judgment.— This is a miscellaneous 
first appeal against the order for attach¬ 
ment before judgment made by the Senior 
Subordinate Judge of Rawalpindi. The 
order runs thus : 

.... under the circumstances I think 
that it is necessary to attnoh the kothi before 
judgment under O. 38* R. 5, Civil P. 0., and I 
order it accordingly. 

Now, an order under the said R. 5 is 
not appealable while O. 43, R. 1 (q). 
Civil P. 0., gives the right of appeal 
against an order nnder R. 6. In the pre¬ 
sent oase, however, though the learned 
Senior Subordinate Judge purports to 


ended by this Court and should not be ■ 
set aside. On the other hand, the counsel 
for the appellant argues that the order is • 
irregular and illegal but all the same it is 
an order under R. 6 because there is no 
other provision in the Civil Procedure 
Code empowering a Court to order attach¬ 
ment before judgment. 

As unconditional attachment could be 
ordered under R. 6 only and as the at¬ 
tachment was unconditional it may be 
taken that the order was under R. 6. 
But it was irregular and illegal because 
the circumsUnoes under which it could 
be made'did not exist. I, therefore, ac¬ 
cept the appeal and set aside the order 
with costs. 

* S.J. Appeal accepted. 
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Zafar Ali, J. 

Fateh Muhammad and others —Acoused ' 
—Appellants. 

i 

v. 

Emperor Opposite Party. 

Criminal Appeal No. 928 of 1927, De¬ 
cided on 24th November 1927, from order 
of Addl. Sess. Judge, Shahpur, D/- 18th 
July 1927. 

Penal Code, S. 390— 1 "Restraint” explained— 
Person when asleep cannot be subjected to any ■ 
restraint . " 

' Restraint n implies abridgement* of the 
liberty of a person against bis will. Where ho is . 
deprived of his will power by sleep or otherwise 
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he caunot while in that condition be subjected 
•to any restraint. [p 44 c C 2] 

Mohsin Shah —for Appellants. 

Dev Raj Sawhney for the Government 
-Advocate—(or the Crown. 

Judgment. The four appellants in 
■this case are : — 

(1) Fateh Muhammad of village Anga, 
■caste A wan ; 

(2) Atta Muhammad of Khuihab, ciste 
Mallah (boatman) ; 

(3) Ali of village Kund ; and 

(4) Hakim of village Kufri, ciste 
barber. 

They were tried together—Nos. (l), (2) 
and (4) on a charge of dacoity and No. (3) 
for receiving property stolen in the 
commission of the dacoity and they have 
been convicted by the learned Sessions 
Judge of Mianwali and sentenced as 
below : — 

Fateh Muham-"| Rigorous imprisonment 
mad, Atta Mu-1 , , 

baramad, andf for sei ™ year3 0aoh 
Hakim J under S. 395, I. P. C. 

Ali. . . . Rigorous imprisonment 
for three yeai-3 under S. 412, I. P. C. 

It may be noted here that the joint 
trial of Ali and others was unlawful 
under Cl. (4), S. 239, Criminal P. C. 

The four convicts have appealed jointly 
through Mr Mohsin Shah. 

The convictions are based mainly on 
the testimony of an accomplice who 
turned King’s evidence and the evidence 
about the recovery of some stolen articles 
.from each appellant. 

Mr. Mohsin Shah contends— 

(1) that the offence committed was 
burglary punishable under S. 458, I. P. 
C., and not dacoity ; 

(2) that the approver did not appear 
to have taken part in the burglary at all 
as the details of the occurrence given by 
him were found false in several respects ; 

(3) that no stolen property was found 
in the possession of Ata Muhammad, Ha¬ 
kim or Ali ; and 

(4) that Fateh Muhammad in whose 
possession some stolen property was 
found could be convicted under S. 412, 
and not under S. 395, I. P. C. 

The scene of the occurrence was one of 
the four shop3 situated in a serai which 
is half a mile from the town of Khushab. 
There is a police station in the town 
which,is also about half a mile from the 
serai. It is in evid nee that the owners 
of the four shops employed four chauki- 
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dars or night watchmen to keep watch 
oyer the shops at night. It was on the 
night of the 28tb December 1926, that 
the shop was broken into, and as the 
culprits were engaged in looting it one of 
the chaukidars, namely, Nur Muhammad, 
repaired to the residence of the owner 
thereof in the town and after informing 
him of what was happening he then went 
to the police station and gave informa¬ 
tion to the Sub-Inspector and the Ins¬ 
pector of Police who were there. These 
officers with some constables proceeded 
to the serai and met on the way the com- 
• plainant Ganda Mai and one Ishor Das 
who were firing guns to scare away the 
burglars. The latter had, however, de¬ 
camped with the booty before the arrival 
of the police officers and others on the 
spot. It was found that the iron safe 
that was in the shop had been broken 
and a large quantity of pioce goods was 
missing. One of the four chaukidars, 
namely Muhammad Azim, P. W. 11 and 
a tailor were sleeping in a kothri near 
there and the Inspector found the door 
of this room fastened from outside. Ho 
opened it and brought out the tailor and 
the chaukidar. After having done so he 
wrote a ruqqa to the clerk of the police 
station giving therein a description of 
the occurrence but in this ruqqa he did 
not mention that a chaukidar and a 
tailor were found locked up in a kothri. 
The chaukidars gave at the trial a gra¬ 
phic account of their encounter with the 
burglars and stated that they did not in¬ 
terfere with what they did because they 
threatened them with large kniv'es and 
guns that -they possessed. The learned 
Sessions Judge, however, found that they 
were all asleep when the robbers came 
and that the chaukidar Muhammad Azim 
and the tailor were also lying asleep when 
the door of their room was looked from 
outside. But he came to tho conclusion 
that the offenoe committed was dacoity 
because the culprits had in order to com¬ 
mit the theft caused wrongful restraint 
to the chaukidar and the tailor by lock¬ 
ing up the door of their room. This they 
cannot be said to have done ‘ Restrain^” 
implies abridgement of tho liberty of a 
person against his will. Where he is 
deprived of his will power by sleep or 
otherwise he cannot while in that condi¬ 
tion be subjected to any restraint. In 
the present case therefore no restraint 
was caused to the chaukidar and the 
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Tiailor when they were lying asleep. The 
learned Sessions Judge did not refer to 
any other act of the culprits to bring 
their offence under S. 391, I. P. C. I, 
would, therefore, hold that the offence 
fell under S. 458, I P. C. 

Now as regards Fateh Muhammad, 
; there is ample evidence to bring the 
offence home to him. He was caught on 
•the ensuing morning on the road going 
from Khushab to the village Kuradi driv- 
•ing away a camel on which a large quan* 
tity of stolen goods were found laden. He 
•confessed to his captors and others and 
mentioned the names of some of his ao* 

• complices. Therefore there can be no 
manner of donbt that he was one of the 
burglars. 

As regards Hakim, Fateh Muhammad 
did not name him when he was arrested. 
On the other hand he named one Qaim 
Din. It was the next day that Fateh 
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•'recovery was made on 13th March, i. e., 
two and a half months after the theft. If 
the tin-box had.been there for the whole 
or even half of this period it would cer¬ 
tainly have soiled. The counsel’s argu¬ 
ment is therefore not devoid of force. 

There remains the approver’s testi¬ 
mony against Hakim, but with regard to 
it the learned Sessions Judge has found 
that history is false in several material 
particulars. His testimony is, therefore, 
not only tainted being that of a criminal 
but is also unreliable for the reason that 
he has proved himself to be unworthy of 
credit by making false statements. 

I am, therefore, of opinion that as 
against Hakim there is no satisfactory 
evidence to justify his conviction Turn¬ 
ing now to the case of Ata Muhammad, 
it may be observed that he was not named 
either by Fateh Muhammad or the ap¬ 
prover. Fateh Muhammad, however, 


Muhammad substituted the name of 
Hakim for that of Qaim Din, and it was 
Fattu, brother of Qaim Din, who got 
Hakim arrested. It was urged that Fattu 
■had to serve an object in implicating 
Hakim. He wanted to marry a niece of 
Hakim, but Hakim was opposed to the 
imatch. After his arrest Fattu succeeded 
•in marrying the girl. 

As regards the production of property 
by Hakim it was stated that he and the 
•approver had deposited some stolen goods 
in the house of Yarn. But Yaru stated 
that he was blind and could not identify 
Hakim, aooused, as the man who had come 
to him with the approver and given his 
name as Hakim. Therefore there is no 
•conclusive evidence to show that the ap¬ 
prover’s campanion was Hakim when the 
stolen goods were deposited in the house 
of Yaru. Further it is stated that Ha¬ 
kim dug out from a zakhira or forest 
some goods that lay buried there under¬ 
ground in a tin box. But the zakhira 
was neither in his possession nor under 
his control, and the witnesses made dis¬ 
crepant statements with regard to the 
•spot in the forest where the box lay 
buried. Further these witnesses deposed 
that the tin-box when dug out was quite 
clean and free f om dust. Counsel for 
'the appellant, therefore, argues that the 
box must have been buried there under- 
i^Bt then in order to have it pro- 
•duoed by Hakim because otherwise it 
must have been by lapse of time soiled by 
•earth. It may be observed here that this 


stated that one of hi9 accomplices was a 
Mallah of Khushab. All the Mallahs of 
that town were, therefore, collected by the 
police and Siraj Din approver singled out 
Ata Muhammad from among them as 
one of his accomplices. This took place 
on 2nd January 1927. The same day Ata 
Muhammad produced a stolen piece of 
Japan silk and a lungi. The silk piece 
bore the complainant’s signature. One 
of the culprits named by Fateh Muham¬ 
mad as well as Siraj Din approver was 
Mian Muhammad who, however, could not 
be got hold of. Siraj Din stated that it 
was Mian Muhammad who introduced 
him to Ata Muhammad and that he (Siraj 
Din) had put up with Ata Muhammad in 
his house at Khushab for two days before 
the occurrence. After a oarefnl consider¬ 
ation of the evidence against Ata Mu¬ 
hammad I come to the conclusion that he 
was undoubtedly one. of the burglars ' 

As regards Ali who is the father of 
Mian Muhammad absconder, there can be 

no manner of doubt that he produced a 

heavy bundle of stolen goods—ooupled 
with this fact is the evidence of approver 
that All received .these goods from his 
son Mian Muhammad. He has. therefore, 
been rightly oonvioted under S. 412,1. P 
C., and his sentence is -not excessive, i 

therefore maintain his conviotion as well 
as sentence. 


x-ne result is that I accept the appeal 
so far as Hakim is concerned and setting 
a^de his conviction and sentenoe direct 
that he be released forthwith. ‘ 



443 Lahore 

[ alter the conviction cf Fateh Muham¬ 
mad as well as that of Ata Muhammad 
from that under S. 395 to one under S. 
458, I. P. C., but maintain their sen¬ 
tences. 

N - K * Appeal partly accepted . 


* A. I. R. 1928 Lahore 448 

Fforde and Aga Haidar, JJ. 

In the matter of F. K Byrne , Bar-al- 
Law , Lahore. 

Civil Misc. Case No. GOL of 1927, De¬ 
cided on 22nd December 1927. 

* Legal Practitioners Act (1879), S. 13— (Aga 
Haidar, J.) Pleader enganed in death appeal 
tf unable to attend Court personally should 
spend whole fee received bn him in procuring 
his substitute — (Fforde, J.) llis absence can 
be excused on the ground of physical inability 
only. 

Aga Haidar, J. —It may sometimes happen 
that a counsel may find himself in a position 
of unforeseen difficulty when with all the best 
intentions in the world it may become impos¬ 
sible for him to appjtr onbibilt of his client 
in a case aud ho may be loft no alternative 
except to hand ov c r his brief to another coun¬ 
sel so that his client's interests may not sutler. 
But in a murder case whun a counsel has 
reason to believe that he would not be avail¬ 
able at the time when the case would be cal¬ 
led ou for hearing, because he has other en¬ 
gagements elsewhere, it is his duty to com¬ 
municate with the person who had engaged 
him and to return the fee to him. If it is not 
possible for him to do so aud the pressure of 
ovorridiag circumstances is beyond his poutrol, 
then ho should try his very best and spend 
the whole of the fee that he has received in 
briefing a oounsel who would do full justice 
to his client's case for the remuneration : 3 
Bur. L. T. 131, lief. (P 450 C 2] 

Fforde, J. —It is not practicable or indeed 
desirable to lay down rigid rules ol conduct for 
the Bar. The independence and sense of 
responsibility of the legal profession should 
be encouraged rather than the reverse. But 
when a practitioner has undertaken the duty 
of appearing to defond a man for his life, he 
should give exclusive attention to that case, 
and nothing should be deemed to exonerate 
him from that obligation except physical in¬ 
ability to attond at the hearing. [P 452 C 1] 

C. H. Carden Noai —for tho Crown. 

C. Bevan Pitman —for Mr. Byrne. 

Agha Haidar, J.— Tho facts of this 
case are as follows 

Five persons wore convioted under 
R. 302, I. P. C . and sentenced to death. 
They filed a joint appeal on the 25th 
May 1927, in this Court through 
Mr. Byrno, a Barrister-at-law and Advo¬ 
cate of this Court. Tho case came on the 


1928> 

list for the week commencing from 
Monday, 26th September 1927. and stood 
sixth on the said list. The days on, 
which criminal appeals and murder re¬ 
ferences are heard are only the first four 
days in the week and the last of these four 
days was Thursday, 29th September,. 
1927. The case, Criminal Appeal No. 559 
of 1927, Gangi and others v. Crown was- 
not put up on the daily list during that 
week. On Friday the 30th September, 
according to the practice of this Court,, 
the list for the following week was pre¬ 
pared and it was open to Mr Byrne to 
have the list adjusted”, on a reference 
to the Deputy Registrar. The Court was 
closed for the Dusehra holidays from the- 
2nd to the 6th Ootober, 1927, both days 
inclusive, and, therefore, the case re¬ 
mained on the w'eek’s list as heretofore. 
The Court reopened after the Dusehra 
holidays on Friday, the 7th October 1927.. 
and, as the list for the following week 
was being prepared in the office on that 
day, it was again open to Mr. Byrne to- 
get such an adjustment of the list as 
would have the effect of putting off the 
hearing of his appeal until he was able to- 
argue it before tho Court. 

According to Mr. Byrne's own affi¬ 
davit, the Punjab Government had en¬ 
gaged him to appear on behalf of the- 
Crown in a certain forgery case at Pak- 
pattan and tho dates for the hearing of 
that case were originally fixed from the- 
10th to the 15th October 1917, both days 
inclusive. Inspite of his knowledge of 
these days, and although he had two Fri¬ 
days, namely Friday, 30th September, and 
Friday, the 7th Ootober 1927, on either 
of which ho could have made suitable- 
arrangements for the appeal, still Mr. 
Byrne took no steps to keep out the 
case out of the list for the dates on 
which he was to appear at Pakpattan. 
On Monday, the 10th October 1927,. 
Mr. Byrne's case stood fifth in the- 
weekly list but did not appear on the 
daily list. Mr. Byrne says that he 
was to bo engaged in the oase at Pak¬ 
pattan from the 10th October onwards- 
but that ho obtained the permission of 
the Magistrate to leave Lahore a day 
later, i. e., on the 11th October. His 
point is that up till the 10th October be- 
was wai’ing for his appeal to bo taken 
up by the High Court and was anxious 
to conduct it personally. However, some¬ 
time on tho 10th October 1927, Mr. Byrne 
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handed over his brief in the murder ap¬ 
peal (Gangi and others v. Crown ) to 
Mr. Muhammad Amin, a Barrister-at- 
law and Advocate of this Court, paying 
him a sum of Rs. 32. The case stood 
third on the day’s list for the 11th Oc¬ 
tober 1927, and it appears that it was 
called on for hearing almost at the end 
of the day, when the counsel who was 
holding Mr. Byrne’s brief, opened the 
case on behalf of the appellants. Soon 
after the Court rose for the day. It ap¬ 
pears that, as a result of a telegram 
despatched by Mr. Saunders, who was 
also representing one of the appellants 
in the ctse, the clients reached Lahore 
on the morning of the 12th and came to 
know from Mr. Byrne’s clerk that, as 
Mr. Byrne was engaged on Government 
work, he had engaged another counsel 
for them and furthermore “ that 
Mr. Byrne had told Sir Shadi Lai that 
he was sending another man in his 
place.” On the following day the case, 
which had been left over as part heard 
on the previous day, was called on for 
hearing and, as Mr. Muhammad Amin 
opened the case, one of the clients, 
namely, Munshi, who had instructed 
Mr. Byrne and had paid him a sum of 
Rs. 1,000 as his fee and another Rs. 100 
as his clerk's fee, stood up and addressed 
the Court in the following words : 

We engaged Ur. Byrne to conduct our ca 9 a. 
But he has not put in an appearanoe today. 
Another Barrister (pointing to Mr. Muhammad 
Amin Advocate) has appeared on his behalf. 
We do not want Mr. Muhammad Amin to con¬ 
duct our case. The Court may either direct 
Mr. Byrne to appear or it may decide the case 
as it deems proper. • 

R. O. A. O. 

Dated 12th October, 1927. 

Sd/- Munshi, 

(with his thumb mark). 

A notice was issued to Mr. Byrne under 

the provisions of Cl. 8 of the Letters 

Patent °f the Lahore High Court and 

i flvoi P 9g ? 1 Praofcit i° Q ers Act (Act 18 of 
A0 ? a ,' to show cause why his name should 
not be removed from the Roll of Advo¬ 
cates of this Court. The charge against 

bl rm. was fts Allows : 

baWHof aVing 5 cce P‘ ei a fee of Rs. 1,000 on 
Sn'cIlmL i° U ! 8d p . et * oas sentenced to death 

^Tou^’.F ^ ve»u ( s M (3n1;; 
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as above you were guilty of grossly improper 
conduct in the discharge of your professional 
duty. 

Mr. Byrne put in an affidavit in his 
defence and was represented by Mr. Bevan 
Petman at the hearing. The affidavit, 
which Mr. Byrne has filed, is a crude 
document, coached in very defective 
language and originally contained at 
least seven paragraphs which had to be 
deleted under the orders of the Court 
inasmuch as they contained allegations 
some of which were false and others were 
of a highly scandalous character. Some 
of the allegations in the deleted para¬ 
graphs did not give the source of 
Mr. Byrne’s information as to the facts 
that he was swearing to and were ap¬ 
parently hearsay and could not form part 
of an affidavit which a Court of Justice 
would look into I may observe that 
the paragraphs, which refer to a con¬ 
versation which Mr. Byrne had with 
his Lordship the Hon’ble the Chief 
Justice iu his chamber, are in very bad 
taste and contrary to all the recognized 
rules of etiquette in that they purport to 
reproduce part of a private conversation, 
and a distorted version of that conver- 
satioQ too. 

Paragraph No 7 of Mr. Byrne's affi¬ 
davit runs as follows: 

That the Forged Notes Conspiracy case was 
fixed for hearing at Pakpattau from the 10th 
to the 15th October, 1927 and that I was 

Prosecutor° pr ° ceed t0 P^Pattan as Publio 

Paragraph No. 18 is to the following 
effect : 

That the murder appeal was fifth on the 

S’*i a ,?u 1 did not “ ce Pt ifc to be heard 
before the 11th, by whioh tims I expected to 
return from Pakpattan* 

These two statements seem to be con¬ 
tradictory of each other, for if Mr. Byrne 

b ® 0a f a f° d Pa kpattan from the 
10th to the 15th it is not easily intel- 

tha? W S fh 0 W i h A fc u he ^ meant when he 8aid 
that by the 14th Ootober he expected 

to return from Pakpattan. 

an . ofch . 0r matter in the affi- 
davit which is important. Mr. Byrne 

J? h J®. says that * he gave 

thebn 0 f to Mr. Muhammad Amin, he 

had discussed the case thoroughly with 
him, thus making out that he had pre¬ 
pared the case and imparted to Mr Mu- 
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before the Registrar, Mr. Muhammad 
Amin was perfectly clear and definite 
when he stated : 

Ho (Hr. Byrne) said he was going on Gov¬ 
ernment work to Pakpattan or somewhere. He 
recommended that I should thoroughly pre¬ 
pare the case as it was a question of life and 
death for the aocused. He gave me no in¬ 
structions at all boyond giving me this paper 
book. 

This statement was made on the 12th 
October 1927, immediately after the in¬ 
cident in the Court when the whole 
affair mu^t have been fresh in Mr. Mu¬ 
hammad Amin’s mind. Mr. Muhammad 
Amin has filed an affidavit which has 
been placed before us. In para. 2 of this 
affidavit he says that Mr. F. K. Byrne 
handed me the printed paper book relat¬ 
ing to the said appeal and that Mr. F. K. 
Byrne and I discussed the case and de¬ 
cided on the course of argument for the 
defence. As already stated. Mr. Byrne 
too in his affidavit says that he had 
thoroughly disoussed the case with 
Mr. Muhammad Amin. Mr. Muhammad 
Amin was sent for by the Court at the 
hearing and the statement whioh he 
made before the Registrar was read over 
to him and he admitted that it was cor¬ 
rect. The contradictions in the two sets 
of hi 3 statements are too palpable and 
cannot possibly be reconciled. When 
asked by the Court as to how the two 
statements made by him could be re¬ 
conciled, Mr. Muhammad Amin tried to 
explain them away by saying that what 
he stated beforo the Registrar merely 
meant that no written notes of argu¬ 
ments were handed over to him by 
Mr. Byrne when the brief was passed to 
him. This explanation does not appeal 
to me, and I regret to say that it is an 
afterthought. Nor do I accept the affi¬ 
davit of Mr Byrne on this point. In 
my opinion Mr. Byrne simply gave the 
brief to Mr. Muhammad Amin sometime 
on the lOch October and a sum of Rs 32 
as his fee or compensation for the time 
and labour that he was to devote to 
the oase. _ 

At the hearing Sir Muhammad Shafi 
asked the Court if he could bo allowed 
to raise the general question of the pre¬ 
vailing practice whereby a counsel can 
hand over his brief to another counsel 
when he himself is unable to look after a 
particular oase in Court. The issue be¬ 
fore the Court was a very narrow one, 
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and I do not think that we are called 
upon to express any opinion upon the 
larger question of counsel’s general rights 
and liabilities in the matter of handing 
over their briefs toothers. The question 
before us for decision is simply this : 
whether in a murder case it is competent 
to a counsel, who has received a fee from 
his client for arguing his appeal, to hand 
over the ca^e to another counsel at the 
eleventh hour, giving him a negligible 
portion of his fee simply because he was 
engaged elsewhere. As already pointed 
out, Mr. Byrne knew that the case was 
on the weekly list as long ago as the 
26th September, 1927. He could have 
made arrangements with the Deputy 
Registrar e ther on the 30th September, 
1927, or the 7th October 1927, but he 
took no steps. He had accepted the oase 
on behalf of the clients in the murder 
case on the 5th May 1927, and had re¬ 
ceived a very substantial fee both for 
himself and for his clerk. Afterwards 
he acoepted a criminal case from the 
Government in which he was to appear 
at Pakpattan sometime in the middle of 
October. Undoubtedly he oould have 
communicated with the persons who had 
instructed him on behalf of the appel¬ 
lants and explained to them the situation 
as it stood. He could either have re¬ 
turned the fee or explained the circum¬ 
stances to the olients and mentioned to 
them that it was just possible that he 
may not be available at the time when 
the case would come up for hearing. 

In that oase it would have been open to 
the persons who had engaged Mr. Byrne 
either to take back the fee and make 
their own arrangements or to ask Mr. 
Byrne to make some suitable arrange¬ 
ment about the case on payment of an 
adequate fee to a proper locum tencns. 
Anyhow the whole thing should have 
been done in a fair, frank and straight¬ 
forward manner. Instead of this we find 
Mr. Byrne engaging a counsel on 10th 
and paying him a miserable sum of 
Rs. 32 which is less than one third of the 
fee whioh his clerk got from his unfor¬ 
tunate clients. While handing over the 
brief to Mr. Muhammad Amin and giving 
him .Rs. 32 Mr. Byrne took care not to 
mention the total sum which he had 
received from the olients in ,the case. 
Even if it is assumed that Mr. Byrne 
had no time to communicate with his 
clients, the least that he could have done 
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in common fairness in order to safeguard 
the interests of his clients, was to have 
engaged a counsel occupying the front 
rank on the criminal side of the Bar of 
this Court. This he could have easily 
managed with the sum of Rs. 1000 which 
the clients had put into his hand in 
order to have the appeal properly and 
thoroughly argued. As an English Bar¬ 
rister he ought to have lived up to the 
high traditions of the English Bar whoso 
standard of honour is not inferior to that 
of any other profession or class of men 
in the world. 

It was argued by Mr. Bevan Petman 
on behalf of Mr. Byrne that he is an in- 
eiperienoed and junior member of the 
Bar. This sort of argument doe 3 not 
appeal to me. There might be oases when 
it is difficult for a mao to understand his 
osaot legal position but to act honestly 
and fairly in our dealings with our fel* 
lowmen does not require either experi¬ 
ence'or familiarity with any abstruse 
principles of law or rules of practice pre¬ 
vailing at the Bar. The ordinary moral 
equipment of a gentleman is quite suffi¬ 
cient to meet all contingencies which 
may arise in the praotice of an advocate’s 
profession. It may sometimes happen 
that a counsel may find himself in a 

K Ua °- reSe0a diffioalfc y when 
with all the best intentions in the world 

it may become impossible for him to a D - 

pear on behalf of his client in a case and 

hL? 37 b l- le u D ? alfce rnative exoept to 
hand over h! 3 brief to another counsel so 

Thnsi 8 ,' afcere9ts may not suffer. 
Those cases would stand upon a different 

footing and would depend upon their 

special facts and oiroumstanoes. As a 

matter of ordinary practice, it may bo 

cal ST f ° r aH thafc ia a ®onhr 

h° n a o . o , an901 has reason to believe 
Hml h u W0 ”! d no6 ba available at the 
L the oa8 . e woaId ba called on 
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any consideration then he mast see to it 
that he is a counsel who would be able to 
conduct the case with as much thorough¬ 
ness and industry as any .other counsel 
would do on the receipt of the whole fee. 
In para. 31 of his affidavit Mr. Byrne 
says 

that my engagement in the appeal was not 
made subject to any express condition that I 
should appear in person and not avail myself 
of instructing other counsel should the neces¬ 
sity arise. 

The proper question that ariseg out of 
this allegation is whether his clients 
would have engaged him for the fee that 
he received if he had told them that it 
was po9siole that he may not appear on 
behalf of the appellants and that the 
appeal might be argued on behalf of the 
appellants by somebody else. The answer 
ia perfectly clear. The clients would 
never have engaged him on such a con¬ 
dition. 

I waited throughout the arguments to 
see if the counsel, who appeared on be- 
half of Mr. Byrne, would express regret 
before the Court on behalf of his ohent 
and admit that his client had made a 
mistake and did not exeroise proper judg¬ 
ment m the matter ; but I am sorry that 
this step was not taken, and in my opi- 
mon Mr. Byrne was badly advised in not 
adopting this oonrse which would have 
been extremely proper. On the contrary 

°r sel up t0 fcha eQd tried 

^ yrQas °onduot and merely 
saxd that he followed the prevailing prac¬ 
tice. Well, if such a praotioe prevails 
as would countenance Mr. Byrne's con¬ 
duct in the present case then all that 
I can say is that it is a dishonest prao- 

to°the hltf bat fch t, 8t ? on ® r ifc is put an end 
Of S > b0 r W ? uld . ,fc be for the honour 

o P . rofess, l ° l l ? and tba interests 

and h« nli, a s ? U ° who3Q ignorance 

and helplessness in most cases is pathetio 

000 " fl xion I may 


ssrsars«r ? ~ s 

raaaioafce with Tl Si”'*" W-l ia a oivfl EX 


r°r d ,a hi with a tha p8rs °" -*» *5 

a- 


_L* I _ , , r *- « U1VU OUlC 

Tafnn^ n br °° ghfc by a oliaQt for the 
refund of fee against his oounsel who did 

lUnfT . Uim at the baa *ng bit 

appointed a substitute for himself The 
passage is to be fouud ia a case reported 

i-WBE!- Mauna Po w. 

It might ba for the interests of the i OD n? b 
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this rule was binding on them, but the interests 
and rights of the client appear to be curiously 
disregarded. A man is as much at liberty to 
choose his legal as his medical adviser. In- 
structions to an advocate often involve the 
reposing of trust in him and the disclosure of 
confidential matters. No authority is quoted 
for holding that either by law or custom the 
trust may be transferred to another advocate 
without the client’s consent. 

Having regard to what I have stated, 
I have no doubt in my mind, that Mr. 
Byrne had been guilty of grave derelic¬ 
tion of his professional duties towards 
his clients and his conduct in the present 
case did not bear the hallmark of that 
absolute good faith and rectitude which 
I expeot of every member of the Bar. 
The question of punishment in a case 
like this is not an easy one to decide, but 
it is a case in which I should like to 
emphasize ray strong disapproval of Mr. 
Byrne's conduct and the most lenient 
penalty that I can impose upon him is 
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Mr. Byrne had done, the best possible 
arrangement for himself only. Mr. Byrne 
on finding that the murder appeal was 
to be heard on 11th October should have 
either tried to postpone the Pakpattan 
case or transferred his brief in that case. 
His first overriding duty was to the 
clients whose lives he had been engaged 
to defend. 

In my judgment Mr. Byrne has acted 
with grave impropriety in the discharge 
of his professional obligations towards 
his clients, and it is both significant and 
regrettable that he appears to be unable 
to appreciate that his conduct has beeD 
in any way blameworthy. 

D.D. Order accordingly. 

A. I. R. 1928 Lahore 452 
Jai Lal, J. 

Beli Ram —Insolvent—Appellant. 


that he should be suspended from prac¬ 
tice for a period of one month from today. 

Fforde, J. —I have had the advantage 
of reading the judgment just delivered by 
my learned brother, and have little to 
add beyond saying that I find myself in 
complete agreement with the conclusion 
arrived at by my learned brother and the 
reasons which he has given for coming 
to that conclusion. 

It is not practicable or indeed desir¬ 
able to lay down rigid rules of conduct 
for the Bar. The independence and sense 
of responsibility of the legal profession 
should be encouraged rather than the 
reverse. 

But there is one rule which common 
fairness and common decency requires 
that the Bar should observe, and that is 
that when a practitioner has undertaken 
the duty of appearing to defend a man 
for his life he should give exclusive at¬ 
tention to that case, and nothing should 
be deemed to exonerate him from that 
obligation except physical inability to 
attend at the hearing I don’t say that 
there may not be exceptional cases for 
instance, as Sir Muhammad Shafi has 
pointed out counsel may find that two 
murder appeals in which he has been 
engaged have simultaneously come into 
tne list for hearing. Such cases are in¬ 
frequent, and counsel faced with a diffi¬ 
culty of this kind can only make the best 
arrangement possible for his client but 
he must of course make the best possible 
arrangement for his client, and not as 
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yiangal Das and others —Creditors— 
Respondents. 

Misc. First Appeal No 1902 of 1927, 
Decided on 9th February 1928, from order 
of Dist. Judge, Gujranwala, D/• lltb 
May 1927. 

Provincial Insolvency Act, (5 o] 1920), S. 10 
(2)— Insolvency petition—Creditors not taking 
steps to receive rateable distribution out of the 
sale proceeds—Insolvent also not applying for 
discharge — Order annulling adjudication — 
Application for leave to present fresh insol¬ 
vency petltson should be granted. 

Where a person was-adjudicated an insolvent 
and was ordered to apply for an order of his 
discharge within six months and bis assets 
were taken charge of by the Official Receiver, 
which were sold and the amount was deposited 
with him but none of the oreditors appeared to 
receive the same, and so he suggested that as 
the insolvent also had not applied for his dis¬ 
charge as directed by the Court, the adjudica¬ 
tion should be annulled, whereupon the Dis¬ 
trict Judge, without giving any notice to the 
insolvent or to the other parties concerned 
annulled the adjudication and so the applicant 
presented an application for leave to present a 
fresh insolvency petition. 

Ueld: that leave to present fresh petition of 
^insolvency should be granted as the estate of 
the insolvent was still under administration by 
the Official Receiver and consequently the in¬ 
solvent might have been under a reasonable 
impression that he need not apply till the 
assets held by the Official Receiver had been 
distributed to the creditors. [P 453 C 1) 

Manohar Lal —for Appellant. 

S. C. Chatterjee—lor Respondents. 

Judgment. —Beli Ram, appellant was 
adjudicated an insolvent on 2nd May 
1925 and was ordered to apply for an 
order of his discharge six months after 


» 
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the date of his adjudication. Hie assets 
were taken charge of by the Official 
Receiver and it seems that none of the 
creditors took any steps to receive a 
rateable distribution out of the sale pro' 
ceeds of such assets. The consequence 
was that on 20th March 1926 the Official 
Beceiver reported to the District Judge 
that the entire assets of the insolvent had 
been sold and that Rs. 105-14-5 were in 
deposit with him but that none of the 
creditors had appeared to receive the 
same. He also suggested that as the in¬ 
solvent had not applied for his discharge 
as directed by the Court the adjudication 
should be annulled. The District Judge 
thereupon without giving any notice to 
the insolvent or to the other parties 
concerned annulled the adjudication on 
25th March 1926. 

On 10th May 1927 Beli Ram presented 
an application under S. 10 (2), Provincial 
Insolvency Act, for leave to present a 
fresh insolvency petition. Thi9 petition 
was rejected by the District Judge on 
11th May 1927. Beli Ram has conse¬ 
quently presented this appeal with the 
sanction of the District Judge. 

After a careful consideration of the 
facts of this case I consider that this is a 
fit case in whioh the learned District 
Judge should have granted leave to present 
a fresh insolvency Petition. A 9 I have 
stated the estate of the insolvent was 
still under administration by the Official 
Receiver and consequently the insolvent 
might have b£en under a reasonable 
impression that he need not apply till the 
Assets held by the Official Reoeiver had 
■been distributed to the creditors. 

It appears, however, that during the 
pendency of this appeal the amount held 
hy the Official Reoeiver was paid over to 
the, insolvent who has offered to refund 
the same if so ordered by this Court. I 
I consider that under the ciroumstancestbe 
< proper order should be that the appellant 
; be allowed to present an insolvency 
petition provided he deposits the amount 
received by him from the Offioial Reoei- 
iver in Court along with his insolveuoy 
petition. Consequently I accept this 
appeal and grant leave to Beli Ram to 
present a fresh insolvency petition on the 
condition specified above. Under the 
peouliar riroumstances of the oase I leave 
ihe parties to bear their own costs. 

'• a ‘ 3 ‘ Appeal accepted. 
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Addison, J. 

Bagi Bam and another —Defendants 
Appellants. 

v. 

Chanan Mai and others —Plaintiffs— 
Respondents. 

First Appeal No. 1669 of 1927, Deci¬ 
ded on 3rd February 1928, from order 
of Dist. Judge, Ferozepore, D/- 8th 
June 1927. 

Provincial Insolvency Act, Ss. 37 and 39— 
Persons vested with property can sell it. 

Persons vested with property under S. 37 or 
trustees under S. 39, Insolvency Act, have full 
power to deal wish the property vested in them: 
A. 1. R. 1925 Sind 159, Foil. [P 451 C 1] 

Anant Ram Khosla—ior Appellants. 

Fakir Chand — for Respondents. 

Judgment. —Two brothers were ad¬ 
judicated insolvents at the instance of a 
creditor. They did not apply within the 
time fixed for their discharge and accord¬ 
ingly the District Judge annulled the ad¬ 
judications under the provisions of S. 43, 
Insolvency Act. After he had done so he, 
on 10th July 1926, aoting under the pro¬ 
visions of S. 37, Insolvency Act, ordered 
the property of Bagi Ram, one of the 
insolvents which had vested in the 
Receiver to be restored to him. This 
deoision was appealed against and, on 
12th January 1927, I held, following 
Roop Narain v. King King & Co. (1), 
that with a view to protect the cre¬ 
ditors the Court should have passed 
an order under S. 37 vesting the property 
of the debtor in a person appointed by 
it for the benefit of the creditors. I, 
therefore, aooepted the appeal and direc¬ 
ted that the property of the debtor Bagi 
Ram should vest in the old Reoeiver. I 
further directed that that order would 
continue for six months within whioh 
time the petitioning oreditor or creditors 
should have been able -to take further 
steps to protect their interests in the 
property. 

Accordingly when the case went baok 
the creditors applied to the Insolvency 
Court for the sale of the property vested 
in the Receiver and for the distribution 
of the proceeds amongst the scheduled 
creditors. The Insolvency Court sanc¬ 
tioned this on 8th June 1927, and the 
present appeal is from that order. 

In the meantime the old Reoeiver in 

whom I vested the property under 9.37 

of the Ac t has sold it. and aistrihnfcftd 

(I) A. I. R. 1926 Lab. 370. -- 
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tbe proceeds proportionately amongst the 
scheduled creditors. 

It is contended before me that my 
order was not a complete vesting order 
but was only one vesting the property to 
a limited extent so as to allow the 
creditors to proceed against it by way 
of suit. No such words as these occur 
in my order. It is true that in the last 
sentence I said that the order would only 
continue for six months which I con¬ 
sidered sufficient time for the creditors 
to take further steps. It might have 
been the case that they did not wish to 
have the property sold. The only ques¬ 
tion, therefore, is whether the person in 
whom I vested the property had power 
to sell it at the request of the creditors 
and to distribute the proceeds amongst 
the creditors. 

It is quite clear that persons so vested 
with property under S. 37, or trustees 
under S. 39, Insolvency Act, have full 
power to deal with the property vested 
in them. This view was aoceptod in 
Motharam v Pahlajrai Gopaldas (2), a 
^decision of the Court of the Sind Judicial 
Commissioners. The same view is taken 
in Rustomji’s Insolvency and Bank¬ 
ruptcy, 2nd edn , p. 206. 

It seems to me, therefore, that the 
orders that the property be sold 
and the proceeds distributed to the 
creditors is legal and correot and I dis¬ 
miss this appeal with oosts. 

N.K. Appeal dismissed. 

(V) A. I. R. 1925 Sind 159. 
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Broadway, J. 

Mt. Kirpi and another —Applicants— 
Appellants. 

v. 

Chuni Lai —Defendant—Respondent. 

Misc. First Appeal No. 1930 of 1927, 
Decided on 13th December 1927, from 
order of District Judge, Rawalpindi, D/- 
18th May 1927. 

Civil P. C., 0. 9, R 9 —Application for can¬ 
cellation of letters of administration—Dismissal 
for default—Absence of one of the applicants 
for fetching counsel and of other duo to blind¬ 
ness—Absence can be excused and application 
can be restored. 

Where the applicants were present outsido 
the Court on the date on which the case came 
for hearing, and when tbe case was called on, 
on of the applicants went ofl to fetch his 
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counsel but by tbe time he had returned h* 
found that the application bad been dismissed 
and where tbe other applicant was unable to go 
into the Court room when the case was called 
on for the reason that she was blind. 

Hdd\ that restoration might well have been 
ordered in this case. [p 454 q 2 ] 

Shamair Chand —for Appellants. 

Judgment. Tbi9 i9 an appeal from the 
order of the District Judge, Rawalpindi, 
refusing to restore an application for 
cancellation of letters of administration 
which had been dismissed in default. 
The fact9 are these:—Two persons Mt. 
Kirpi and Bodh Raj filed an application 
in the Court asking that certain letters 
of administration that had been issued 
by the Court should be cancelled on the 
ground that tbe said letters had been 
obtained by fraud The 3rd March 1927 
was fixed for hearing of this application 
but was dismissed for default. 

On the same date an application under 
0. 9, R. 9, Civil P C, was filed by tho 
applicants, the present appellants, in 
which it was stated that the applicants 
were, as a matter of fact, present outsido 
the Co"rt on the date in question and 
that when the ca9e wa9 called on for 
hearing one of the applicants, Bodh Raj 
went off to fetch his counsel but by the 
time he had returned with his oounsel 
found that the application had been dis¬ 
missed. It was further stated that Mt. 
Kirpi, the other applioaut, was unable 
to go into the Court room when the oase 
wa9 called on for the reason that she 
was blind. A reference to the applica- 
tioc shows that it was signed by both 
the petitioners, tbe advocate for the 
petitioners and certain witnesses who 
were present to give evidence for the 
petitioners in tho application prooeedingB. 
From this it may be gathered that the 
absence of the petitioners in this case 
was by no means intentional. It cer¬ 
tainly would have been better had Mt. 
Kirpi been able to enter the Court room 
when the case was oalled on, but the 
faot that she was blind and that her co- 
applicant had gone off to call his oounsel 
is one that, I think, may be regarded as 
an excuse or reason for her failure to go 

into the Court room. 

After a careful consideration of all tho 
circumstances in this case, it seems to 
ine that restoration might well have 
been ordered in this case, the applicants 
being made to pay Buch costs as the trial 
Court considered reasonable. I, there- 
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(ore, accept this appeal and, setting aside 
the order dismissing the application in 
default direct the restoration of the said 
application whioh should now be disposed 
of in accordance with law. I leave the 
parties to bear their own oosts in -this 
Court. 

S.J. Appeal accepted. 
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Jai Lal, J. 

Ghania and another— Plaintiffs— Ap¬ 
pellants. 

v. 

Santa and others —Defendants — Res* 
pondents. 

Second Appeal No. 3126 of 1925, Deci¬ 
ded on 25th January L928, from decree 
of Sr. Sub-Judge, Hoshiarpur, D/- 26th 
August 1925. 

(а) Landlord and tenant—Abandonment de~ 
pends upon the intention 0 / the parly con' 
cerned. 

Abandonment depends upon the intention of 
the party ooncerned. The mere fact that such 
party is residing in another village does not by 
itself amount to abandonment. It must, be 
shown that he migrated to the other village 
with tho intention of not returning to the for¬ 
mer village and therefore that he intended to 
relinquish his rights there. [P 455 C 2] 

(б) Landlord and tenant—A non-proprietor 
ia not ordinarily entitled to sell a house built 
and occupied by him—Lease is not prohibited 
—Lease by a non-proprietor does not amount to 
an assertion of title adverse to the proprietors. 

Ordinarily a non-proprietor is not entitled to 
sell a house built and oooupied by him but no¬ 
thing prohibits him from granting a lease of 
suoh a house to another person. It is possible 
that m the case of kamins who are given 
or permitted to build houses in considera¬ 
tion of their doing sorvice to the proprie¬ 
tors, there is an implied , covenant that tho 
grantees shall ocoupy ; ,the»- houses personally. 
■' Where It was not. established that it was 
an essentml condition, express or implied 

a Jon P « rm - B !° n 8 f anted b ? the proprietors to 

a non-proprietor that the latter shall occupy 
tne house personally. 

Jv at t ha aot of a non-proprietor in 
* ho house to another person did not 

teSnrn ° f th<J ^ndltion of his 

tenure and therefore to an assertion of title 

iuha? °* e pt °P riat ° r8 - 01 that the possession 
of that person was adverse to the. proprietors, 

Faqir Ghand —for Appellants. ^ 

* 8 nofc withoQfc some 

hesitation that I have deoided to aooept 
this appeal, especially as the respondent 
aid not appear before me. 




The only question raised by the counsel 
for the appellant is of limitation. The 
plaintiffs who are some of the proprie - 
tors in the village, instituted the suit 
out of which this second appeal has 
arisen to eject defendants 1 to 3 from the 
house in suit. It was alleged that the 
land on which the house stands, was ori* 
ginally given to one Shadi, a Rawal, for 
purposes of residence, that subsequently 
Shadi built the house and lived 'therein, 
but after his death, his son Bbola rented 
the hou-e to Ganda Ram, father of defen* 
dant I, who resided in it as the tenant of 
the descendants of Shadi till about ten 
months before the suit when be sold the 
house to defendants 2 and 3. The descen¬ 
dants of Shadi were also impleaded as 
defendants. It appears that the descen¬ 
dants of Shadi have migrated to another 
village and in 1876 when the lease was 
granted by Bhola to Ganda Ram, the 
former was residing in that village. 

The learned Senior Subordinate Judge 
on appeal has held that the plaintiffs' 
suit is barred by time. He holds that 
Bhola when he rented the house to Ganda 
Ram, had no interest in it as he had al¬ 
ready abandoned the house whioh had 
consequently reverted to the owners of 
the site and, therefore, possession of 
Ganda Ram became adverse to the plain¬ 
tiffs, the proprietors, from the date of his 
lease. 

In the first instance the view of the 
learned Senior Subordinate Judge that 
the house was abandoned by Bhola does 
not appear to me correct. Abandonment 
depends upon the intention of the party 
ooncerned. The mere faot that suoh 
party is residing in another village does 
not by itself amount to abandonment. It 
must further be shown that he migrated 
to the other village with the intention of 
not returning to the former village and, 
therefore, that he intended to relinquish 
his rights there. The faot that Bhola 
rented the property in 1876 to Ganda 
Ram, shows that he never intended to re¬ 
linquish it. The faots. disolosed, there¬ 
fore, do not amount to legal proof of 
abandonment and consequently must be 
assumed that in 1876 Bhola was owner 
of the house in its original tenure. 

The question then is whether a non¬ 
proprietor is entitled to give on rent the 
house built and ocoupied by him. There 
oan be no question that ordinarily he is 
not entitled to sell it (he oan sell only 
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the materials which must be removed by 
the purchaser), but I have not been able 
to discover any authority which prohi¬ 
bits him from granting a lease of such a 
house to another person. It is possible 
that in the case of kamins who are given 
or permitted to build houses in considera¬ 
tion of their doing service to the proprie¬ 
tors, there is an implied covenant that 
the grantees shall occuy the houses per¬ 
sonally. But it has not been established 
in this case that it was an essential con¬ 
dition, express or implied of the permis¬ 
sion granted by the proprietors to Shadi 
that the latter shall occupy the house 
personally. Under these circumstances I 
am unable to hold that the act of Bhola 
in renting the house to Ganda Ram in 
1876 amounted to a breach of the condi¬ 
tion of his tenure and, therefore, to an 
assertion of title adverse to the proprie¬ 
tors, or that the possession of Ganda Ram 
was adverse to the proprietors. That be¬ 
ing so Ganda Ram’s son, defendant 1, be¬ 
ing a mere tenant, and no title in the 
house which he could sell to defendants 
2 and 3, and the sale about ten months be¬ 
fore the suit, was the first infringement 
of the plaintiffs’ rights. It follows from 
this that the plaintiffs' cause of action 
arose about ten months before the suit 
and that their suit is not barred by time. 

Another test to determine the question 
of limitation is, whether, in 1876 when 
Bhola' put Ganda Ram in possession of 
hie house as his tenant, the proprietors 
Were entitled to put an end to the rights 
of Bhola and eject Ganda Ram, as a tres¬ 
passer. I do not think they were entitled 
to do so, if my view is correct that Bhola 
by creating a tenancy in favour of Ganda 
Ram did not break any of the conditions 
under which his ancestors were granted 
the site on whioh the house stands. 

. The consequence is that this appeal 
must be accepted and the plaintiffs' suit 
decreed with costs throughout. 

N.k. Appeal accepted. 
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Tek Chand, J. 

• Mt. Sakina Begam— Appellant. 

v. 

Muhammad Waliullah Khan— Respon- 
dent. 

' Miso. First Appeal No. 1407 of 1927, 
Decided on 22nd November 1927, from 
order of Senior Sub-Judge, Kangra, D/* 
7th March 1927. 


(а) Civil P. C., 0. 22, Hr. 1 and S—Proceed¬ 
ings regarding appointment of guardian—Ori¬ 
ginal applicant dies—Application abates. 

A person applied to be appointed as guardian 
of the property of a minor. During the con¬ 
tinuance of the proceedings, applicant died 
and no application to continue the proceedings 
was made by any one interested in the minor. 

Held: that the proceedings had abated and 
the Court had no jurisdiction to pass the order 
appointing a guardian: 135 P. It. 1893; 23 Bom 
719; 116 P. L. R. 1917; A. I. R. 1924 Mad. m 
Re f- [P 458 C 1] 

(б) Guardian and Wards Act, Ss. 7 and 8— 
A person who has not applied cannot be ap¬ 
pointed a guardian. 

It is not open to the Court acting proprio 
motu to appoint as guardian of the property of 
the minor a person who had not applied to be 
so appointed: 135 P. R. 1893; 38 Cal. 783, Foil.-, 
A. I. R. 1924 Oudh 126, Dist. [P 458 C 1] 

(c) Practice — Court should not enter into 
correspondence with any one in the matter 
pending judicially before it. 

It is objectionable for a Court to enter into 
correspondence with regard to a matter pending 
judicially before it, and it is illegal to take 
notice of the statements made in such corres¬ 
pondence by a person who has not chosen to 
substantiate them either by himself going into 
the witness-box or by leading other evidence. 

[P 458 C 2] 

Muhammad Tufail—for Appellant. 

Niaz Muhammad—tor Respondent. 

Judgment. —This is an appeal by Mt. 
Sakina Begam against the order of the 
Senior Subordinate Judge of Kangra, ap¬ 
pointing the respondent Raja Muhammad 
Wali Ullah Khan as the guardian of the 
property of her son Farrakh Muhammad 
minor, aged nine years The proceedings 
which led to the appointment of the res¬ 
pondent as guardian are not described in 
the order under appeal. It is, therefore, 
necessary to give them in some detail in 
this judgment. 

It appears that one Faiz Muhammad 
Khan of Rehlu died about eight years 
ago, leaving him surviving his widow 
Mt. Sakina Begam. appellant, and a 
minor son Farrakh Muhammad who was 
then about one year old. His property 
consisted of two squares of land in the 
Lyallpur District and some immovable 
property in the Kangra District, to which 
the minor succeeded. On 12th October 
1926, Ali Muhammad, who was a first 
cousin of Faiz Muhammad Khan deceased 
applied to be appointed as the guardian 
of the property of the minor. It was 
alleged that the mother of the minor had 
not been managing the property satis¬ 
factorily. The mother opposed the ap- 
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plication and contended that she had 
been managing the property in the best 
interests of the minor. 

An issue was framed as to whether 
it was necessary to appoint a guardian 
at all, and, if so, whether the appli¬ 
cant Ali Muhammad was a fit person 
to be so appointed. Ali Muhammad, 
however, led no evidence to prove this 
issue but Mt. Sakina Begam produced two 
witnesses. On 21st December 1926, the 
learned Senior Subordinate Judge instead 
of proceeding to adjudicate upon the ap¬ 
plication of Ali Muhammad sent a robkar 
to Raja Muhammad Wali Ullah Khan, 
respondent, Honorary Magistrate, Rehlu, 
who is an uncle of the deceased father 
of the'minor, asking him to make sug¬ 
gestions for the protection of the pro¬ 
perty of the minor. No reply having 
been received from the Raja a reminder 


made by Ali Muhammad for appointment 
as guardian of the property of the minor 
had or had not abated on the date that 
the order under appeal was passed. 

As already pointed out, Ali Muham¬ 
mad had died on 4th February 1927, and 
no application had been made to substi¬ 
tute any other person in his place. Mr. 
Muhammad Tufail for the appellant 
urges that the proceedings under the 
Guardians and Wards Act are personal to 
the applicant and on his death the “right- 
to sue *’does not survive and the Court 
has no power to proceed with that ap¬ 
plication any further, but that it is open 
to any other person to apply for his own 
appointment as guardian on a fresh ap¬ 
plication. Mr. Niaz Muhammad for the 
respondent contends, on the other hand, 
that the “ right to sue ” in such a case 
survives and that the proceedings can be 


was sent to him. On 21st February, the 
Raja replied saying that the lands of 
the minor were not being properly 
managed, that it was necessary to appoint 
a guardian for the protection of his pro¬ 
perty and that he was prepared to assist 
in the management of the estate if a 
paid guardian ” was appointed. He 
suggested that one Munir Ullah Khan 
was a fit person to be appointed the 
paid guardian ” on Rs. 15 per mensem. 
This reply was laid before the Court on 
7th Maroh 1927. 


In the meantime the original appli 
oant Ali Muhammad bad -died on 4t 
February 1927, and no application ha 
been made either by Raja Muhamma 
Wali Ullah Khan or by any other perso 
to be substituted on the record in hi 
place with a view to continue the pro 

ceedings started at bis instance. On 7t 
Maroh, neither Raja Muhammad Wa] 
Ullah Khan nor any agent on his behal 
was present but the Court, on readin 
the reply received from him to the rob 
kar sent by it, proceeded to appoint th 
Raja as guardian of the property of th 
minor. In the order it was stated tha 
it was not necessary to take any seourit' 
from the guardian, and that he oould en 

tertam a paid manager on a suitabl 
salary. 

Against this order 'the present appea 
has been preferred by Mt. Sakina Began 
and various objections have been takei 
on her behalf against the appointment o 

fl .n O ' r /f 8PO j ad . 0afc - Th0 fir8t P° int b. 

considered • is whether the applioatior 


continued by any person interested in the 
minor. The rulings on the point as to 
whether the “ right to sue ” in such pro¬ 
ceedings survives or not are not uniform.. 
In Badr Bakhsh v. Jangbaz Khan (1) 
and Gangatai v. Khashabai (2) it was 
held that the right to sue does not sur¬ 
vive, but a contrary view was taken in a 
Single Bench judgment of the Chief 
Court in Arjan Singh v. Gujri (3) whioh 
has been cited with approval by the 
Madras High Court in Sami Chetti v. 
Adaikalam Chetti (4). I do not think it 
necessary for the purposes of this oase to 
decide which of this rival views is correct 
for, in my opinion, the procedure adopted 
by the lower Court is erroneous—accord¬ 
ing to either view. If the law was oor* 
rectly laid down in Arjan Singh v. Gurji 
(3) and in the Madras case above oited 


and it be presumed that the • right to 
sue” survives, it would be necessary 
under 0. 22, Rr. 1 and 3, Civil P. C., for 
some one to apply to be made a represen¬ 
tative of the deceased applioant and the 
prooceeding3 could be continued only 
after suoh application had been granted. 
In this case no suoh application wa 9 ad¬ 
mittedly made. Indeed, as pointed out 
already, Raja Muhammad Wali Ullah 
Khan, the respondent, was not even pres¬ 
ent in Court .personally or by agent, and 
of oourse, there was no representation 
on behalf of any of the heirs or legal re- 
11S93J 13S P. R. 1893. . , 

2) [1899J 23 Bom. 719=1 Bom. L. R. 863 
(3J [1917] 116 P. L. R. 1917=42 -170. 410= 

• • 160 P. W. R. WIT. ‘ 410 

(1) A. I. R. 1924 Mad. 481=47 Mad. 469 
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pre s entatives of the original applicant 
All Muhammad. In the absence of such 
substitution, there being no applicant 
efore the Court, the proceedings had 
terminated and it had no jurisdiction to 
proceed further with the case. If, on 
the other hand, the contrary view be 
correct, that the “ right to sue ” was per¬ 
sonal to the original applicant and did 
not survive after his death, the proceed¬ 
ings automatically abated on 4th Feb¬ 
ruary 1927, and should have been con¬ 
signed to the record room. In this view 
‘Iso, it must be held that the proceedings 
had abated and the learned Senior Sub¬ 
ordinate Judge had no jurisdiction to pass 
ithe order appealed against. 

The appointment of the respondent is 
irregular for the additional reason that 
no application had been made on his be¬ 
half for his appointment as guardian. 
Under the leading authority of the Chief 
Court, Badr Bakhsh v. Jangbaz Khan (1) 
which has, so far as I am aware, not been 
doubted in any subsequent ruling of the 
Chief Court or of this Court, it was not 
open to the Senior Subordinate Judge 
acting proprio motu to appoint as guar¬ 
dian of the property of the minor a per¬ 
son whe had not applied to be so ap¬ 
pointed. The Calcutta High Court has 
also taken the same view in Jaiwanti 
Kumari v. Gajadhar Upadhya (5). I am 
not unmindful of the fact that a contrary 
view has been taken by the Judical Com¬ 
missioners of Sind and Oudh in Haji 
Hirji v. Kasim Uirji (6) and lslaman 
v. Magbulan (7). But after giving the 
matter my fullest consideration, and hav¬ 
ing regard to the dear wording of Ss. 7 
and 8, Guardians Wards Act, I venture 
to think, with all respect, that the 
sounder view is that taken in Badr 
Bakhsh v. Jangbaz Khan (l) I, there¬ 
fore, hold that the appointment of the 
respondent was irregular for this reason 
also. t i r 

There is yet another ground on which 
the order of the lower Court cannot be 
sustained. The lower Court had of its 
own motion sent a robkar to the res¬ 
pondent, but he had not expressed his 
willingness to be appointed as guardian of 
the property of the minor and all that he 
had stated was that he would be prepared 

(5) [lull] 38 C.il. 783 = 14 C. L. J, 226=10 I. 

C. 994 - 15 C. W. N. 676. 

6 ) [1909J 3 S. L. R. 115=4 I. C. 603. 

(7) A. I. R. 1924 Oudh 126. 


to assist the paid ” guardian (whatever 
that expresssion might mean) if one wa3 
appointed by the Court. In his reply the 
Raja had made allegations of mismanage¬ 
ment against the appellant and the 
Court seems to have accepted them as 
proved without even calling upon the 
mother to meet these allegations, if she 
could. It seems to me that the entire 
procedure followed by the learned Sub¬ 
ordinate Judge in this matter was mis¬ 
conceived. It is hardly necessary to 
point out that it is objectionable for a 
Court to enter into correspondence of this 
kind, with regard to a matter pending 
judicially before it, and it is illegal to take 
notice of the statements made, in such 
correspondence by a person, who has not 
ohosen to substantiate them either by 
himself going into the witness-box or by 
leading other evidence. In these cir¬ 
cumstances there were no materials on| 
the record to justify the conclusion that 
the mother was incapable of managing 
the property and the appointment of a 
guardian was necessary. It may be 
noted that similar allegations had been 
made by the original applicant Ali Mu¬ 
hammad in his application but he had 
failed to support them by any evidence 
and had closed the case on 27th Decem¬ 
ber 1926. Therefore, even if the Senior 
Subordinate Judge had jurisdiction to 
proceed with the matter after the death 
of Ali Muhammad and to consider the 
respondent as eligible for appointment 
as guardian without any application by 
him, it was necessary to make a proper 
enquiry in accordance with law on the 
issue which arose in the proceedings. 

For the foregoing reasons I accept the 
appeal and set aside the order appointing 
the respondent as guardian. As the res¬ 
pondent through counsel has strunously 
opposed this appeal, he must pay th§ ap¬ 
pellant her oosts in this Court. 

I wish to make it clear that this order 
is not intended to indicate in any way 
that Raja Muhammad Ali Ullah Khan, 
respondent, is not a fit person to be ap¬ 
pointed guardian of the property of the 
minor or to preclude him or any other 
person from applying to be appointed as 
such in proceedings instituted and con¬ 
ducted in accordance with law. 

N.k. Appeal accepted. 
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Tek Chand, J. 

Jai Ram Singh Bhag Mal— Plaintiffs 
—Appellants. 

v. 

Sardari Mal —Defendant—Respondent. 

Second Appeal No. 1133 of 1927, De¬ 
cided on 12th December 1927, from order 
of Dist. Judge, Ferozepur, D/- 1st Feb¬ 
ruary 1927. 

Limitation Act , Art . G4— Accounts stated — 
Partnership—Defendant admitting in writing 
in plaintiffs' booh a debit balance —Suit to 
recover the balance is governed by Art . 64 and 
not by Art. 106. 

Plaintiffs and defendants were partners in 
certain transactions and all accounts relating 
to these transactions were entered either in the 
books of the commission agents or in those of 
defendants. After examining the accounts on 
3rd August 1920 an entry was made in tho 
books of the plaintiffs in two columns. On the 
credit side was shown the plaintiff's share of 
the profits. On the debit side was shown the 
plaintiff's share of loss incurred. This was 
followed by a writing in defendant's own hand 
to the effect that the above mentioned accounts 
were correct as having been arrived at as the 
plaintiff s share of the profit after division. 

On 15th Juno 1925 the plaintiffs instituted a 
suit against the defendants for recovery of • the 
sum duaon foot of this entry, 

Held : that the suit was within time, the 
Artxole applicable being 6i and Art. 10G had no 
application to the case: A. I. R. 192i Lah. 
425, Poll . [p 4 60 o 2 ] 

Ram Chand Manchanda—tor Applta. 

Mohsin Shah —for Respondeat. 

Judgment.— The plaintiffs and defen¬ 
dants were partners in certain grain tran¬ 
sactions which they jointly oarried on 
with the firm of Bhaga Ram Sri Ram, 
commission agents of Jalalabid. The 
transactions were all conducted by the 
aforesaid firm of commission agents, and 
all accounts relating to these transactions 
were entered either in the books of the 
commission agents or in those of defen¬ 
dants. The partnership lasted from 5th 
April 1920 to 31st August 1920 and it 
appears that it comprised eight transac¬ 
tions in all. On 3rd August 1920 the 

parties and the commission:agents met • 

acoondts' were gone.into and profits and 
loss determined. It was discovered that 
there had been profit in seven trausao- 
tions bat loss in one. Accordingly on 
that date an entry was made in the books 
Pontiffs in two oolumns. On the 
credit side being shown the plaintiff’s 
Bharo 0 f the profits °f ^h 0 f the seven 

transactions, the total of whioh was re¬ 


corded as Rs. 451-15-3. To this Rs. 50 
was added as interest at 1 per cent, from 
5th April 1920, ap-to-date. On the debit 
side the sum of Rs. 119 was shown as 
representing the plaintiff’s share of loss 
incurred on 8th transaction. Below these 
columns it was written that the entire 
account of the dealings with Bhaga Ram 
Sri Ram, commi.-sion agents, had been 
examined, according to which the above 
mentioned items indicated the share of 
the plaintiffs. This was followed by a 
writing in Sardari Mai’s own hand to the 
effeot that Rs 501-15-3 above-mentioned 
were correct as having been arrived at as 
the plaintiff’s share of the profit after 
division (Nafa rvand kar lagaya). This 
entry is dated 6th Bhadon 1977 (31et 
August 1920). 

On 15th June 1925 the plaintiffs in¬ 
stituted the present suit against the de¬ 
fendants for recovery of Rs. 600 due on 
foot of this eotry, Rs. 382-15-3 being the 
principal and Rs. 117-0 9 interest at 
1 per cent. The defendants denied the 
execution of the entry and raised various 
other defences including limitation. The 
learned Sub-Judge overruled all those 
objections and held that the execution 
was proved and the suit was within time 
under Art. 64. He accordingly passed a 
decree for the full sum olaimed against 
the defendants. 

On appeal the learned District Judge 
agreed with the Snb-Jndge in holding 
that the defendants had exeouted the 
entry in question bat dismissed the suit 
as barred by time, holding that it was 
governed by Art. 106 and not by Art. 64, 
Lim. Aot. The learned Distriot Judge 
also held that there was no proof of any 
oral agreement by the defendants to pay 
interest 

The plaintiffs have come ap in seoond 
appeal and it has been urged on their 
behalf that the entry in question is an 
account stated and the suit is within time 
under Art. 64. I have heard the oase; 
argued at length by-the.Jearned ooun&els' 
of both; parties and* am of opinion that 
this appeal ought, to sneoeed. The learned 
Distriot Judge has held that the entry in 
question is not an aooonnt stated and that 
Art. 106 applies to the suit based on it. 
In ooming to this conclusion the learned 
Judge has expressed the opinion that the 
aooount stated within the meaning of 
Art 64 implies oross demands and it is 
mutual surrender of those oross demand 8 
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that creates a new contract between the 
parties when an account is stated between 
them. As in the present case there was 
no proof of any cros3 demands or of the 
creation of a new contract, the aforesaid 
article was held inapplicable. There is 
no doubt that conflicting views have been 
expressed by the various High Courts as 
to the meaning of the word “ account 
stated, ” and both counsels have cited a 
number of rulings in support of their 
respective contentions. I do not, however, 
propose to discuss these rulings at length 
as I am of opinion that so far as this case 
is concerned the matter is concluded by 
the leading authority of this Court re¬ 
ported as Nand Lal v. Partap Singh (l) 
which was a case very similar to the 
present one. There, as here, the parties 
were partners in certain business, had 
gone into the account of the partnership 
and as a result of that scrutiny the de¬ 
fendants had admitted in writing in the 
plaintiffs’ book a debit balance. It was 
held that considering that the parties 
were partners and consequently there 
must have been debit and oredit entries 
between them and that the present 
balance was struck between them in 
supersession of the detailed debit and 
credit entries in the earlier account, the 
entry in question was an account ren¬ 
dered and that it adjusted the relations 
of the parties and was a promise to pay. 
The present case is, it seems to me much 
stronger inasmuch as here the previous 
accounts were entered either in the books 
of the commission agents or of the de¬ 
fendants, and the entry in suit was made 
by the defendants in the plaintiffs’ book. 

Mr. Mohsin Shah for the respondents 
argues that the net amount due to the 
plaintiffs had been stated in the entry in 
question, and only the credits and the 
debits are entered in separate columns. 
I cannot, however, see that this ought to 
make any difference, as the amount of the 
items on the credit side is clearly stated 
to be Rs. 501-15-3, while that on the 
debit side there is a single item of 
Rs. 119. The mere fact that Rs. 119 had 
not been deducted from the former item 
and that the balance specified does not, 
in my judgment, make any difference. 

Article 106 on which the learned Dis¬ 
trict Judge has relied relates to a suit for 
account and a share of the profits of a 
dis solved partnership. The present suit 
(1) A. I. R. 1922 Lab. 423 = 3 Lah. 325. 


on the plaint or on the findings is not a 
suit of that kind. Article No. 106 does 
not, obviously apply and Mr. Moshin Shah 
has not really sought to support the judg¬ 
ment on that ground. 

I must, therefore, hold that the plain-] 
tiffs’ suit is within time and they are 
entitled to claim the principal sum 
Rs. 382-15-3 secured by the entry. I do 
not, however, see how they are entitled 
to interest in view of the fact that the 
entry in question does not state that the 
defendants had agreed to pay any interest 
and the plaintiffs had relied on a separate 
oral agreement which the learned District 
Judge has held to be unproved. For the 
foregoing reasons I accept the appeal, set 
aside the decree of the District Judge and 
pass a decree in favour of the plaintiffs 
for Rs. 382-15*3 with proportionate costs 
throughout. 

N.K. Appeal accepted. 
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Jai Lal, J. 

Amar Nath —Accused—Petitioner. 

v. 

Emperor— Opposite Party. 

Criminal Misc. Petition No. 219 of 
1926, Decided on 10th February 1927, for 
transfer of the case from Court of Magis¬ 
trate, First Class, Lahore. 

Criminal P. C., S. 526 —Bona fide apprehen¬ 
sion by resonable man that accused will not re¬ 
ceive fair trial is sufficient ground for 
transfer—Magistrate convicting other persons 
on similar evidence is no ground for transfer. 

The policy of law is to inspire confidence in the 
minds of the accused persons in the administra- 
tion of justice and in the integrity of the Magis¬ 
tracy. The superior Courts are expected to havo 
due regard to the susceptibilities of the accused 
persons and if they are satisfied that there are 
reasonable grounds, that is, grounds whioh a 
reasonable person placed in the position of an 
accused person considers to be sufficient for 
entertaining apprehension that the accused 
will not have a fair trial in the Court of the 
Magistrate then an order for transfer should be 
made. 

The mere fact that the Magistrate has on a 
previous occasion tried other oases against 
other accused on similar evidence and convicted 
them is no ground for transfer : A. I. R . 1924 
Lah. 257 and 4 C. IP. N. 824, Dist.; 83 All. 583; 
31 Cal. 715 and 36 Cal. 101, Foil. [P 461 C 2] 

Bhagat Ram Puri— for Petitioner. 

Ram Lal —for the Crown. 

Order—This is an application under 
S. 526, Criminal P. C., for transfer of a 
case under S. 477-A, I. P. C. pending 
against the applicant in the Court of 
Lila Nand Lal Manchanda, Magistrate 
First Class, and is made on the ground 
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that in a previous case against others 
under the same section and almost on 
identical facts the Magistrate convicted 
the accused then before him and sentenc¬ 
ed them to various terms of imprison¬ 
ment and, therefore, that the Magistrate 
having already expressed an opinion on 
the merits of the case the applicant does 
not expect an independent and unpre¬ 
judiced expression of opinion in this oase. 
This was the only ground urged before 
me, the other grounds of the application 
having been abandoned. 

It appear that the applicant Amar Nath 
was a Director of the Amritsar-National 
Bank Limited which has gone into liqui¬ 
dation. As a result of investigation held 
during the liquidation proceedings it was 
decided to prosecute the Directors and 
others connected with the management 
of the Bank under S. 477-A for preparing 
a false balance sheet and for making 
wrong entries in the statutory report. 
The applicant, it is alleged, absconded 
but the others were tried and convicted. 
He has now been apprehended and sent 
up for trial under S. 477-A for preparing 
a false balance sheet and for making 
wrong entries in the statutory report be¬ 
fore the same Magistrate. The question 
that I have now to decide is whether by 
the mere fact that the Magistrate ha9 in 
the case of other persons held on the 
evidence then produced before him that 
the balance sheet was false and 
that the entries in the statutory report 
were wrong debars him from trying the 
present applicant. It is not denied that 
evidence in this case will mainly be the 
same that was produced in the previous 
cases though it may be possible for the 
present accused to raise pleas in his de¬ 
fence which were not raised by the ac¬ 
cused in the previous oases. My atten¬ 
tion has not been drawn to any passage 
in which the Magistrate in his previous 
judgments directly dealt with the oase of 
the applicant'or expressed a definite opin¬ 
ion against him. It was at the same-time 
inevitable that the name of Amar Nath 
should incidentally be mentioned in con¬ 
nexion with certain entries whioh were 
to be disoussed in those cases. On the 
facts, therefore, I hold that the Magis¬ 
trate has not expressed any definite opin¬ 
ion' anywhere in the> previous cases 
against Amar Nath directly, though 
there is no doubt that the faots of the 
previous cases and this oase are practical¬ 


ly identical and that case will have to 
be decided mainly on the same prosecu¬ 
tion evidence. A large number of autho¬ 
rities were cited on both sides. So far 
as the principles underlying the transfer 
of criminal cases from the Courts of 
Magistrates are concerned there appears 
to be no controversy. The policy ofj 
the law is to inspire confidence in the 
minds of the accused persons in the ad- 
ministation of justice and in the integri¬ 
ty of the Magistracy. The superior 
Courts are expected to have due regard 
to the susceptibilites of the accused per¬ 
sons and if they are satisfied that there 
are reasonable grounds, that is, grounds, 
which a reasonable person placed in the 
position of an accused person considers 
to be sufficient, for entertaining an ap¬ 
prehension that the accused will not 
have a fair and impartial trial in the 
Court of Magistrate then an order for 
transfer should be made. It is the ap¬ 
plication of this principle that is the sub¬ 
ject of controversy in the case before me. 
Counsel for the applicant cited the oase 
of Dhanna Lai v. Crown (Criminal Mis¬ 
cellaneous No. 146 of 1925) in whioh 
Zafar Ali, J., transferred a case from the 
Court of a Magistrate under almost iden¬ 
tical ciroumstances. The full faots of 
that case are not mentioned in the judg¬ 
ment of the learned Judge in view of the 
fact that the counsel for the Crown wa 9 
unable to say that the apprehension on 
the part of the accused person wa9 un¬ 
reasonable. Moreover, in that oase the 
Magistrate in bis former judgment had 
expressed the opinion that there was 
ample evidence against the petitioner for 
transfer of the oase. This by no means 
is the case in the present oase. In Badan 
Singh v. Emperor (1) a oase was trans¬ 
ferred from the Court of the Magistrate 
as he had on a previous ocoasion expressed 
his opinion against the acoused who was 
the petitioner for transfer and in Chand' 
ramani Sarma v. Runja Bendi (2) the 
Magistrate had expressed an opinion on 
the defence evidence in another oase and 
suoh evidenoe was proseoution evidenoe 
m the subsequent oase between the same 
parties whioh was sought to be trans¬ 
ferred from his Court. Order for trans¬ 
fer was made in this oase also. The faots 
in both these oases are distinguishable 
from the present o ase. 

~U) A. I. R. 1924 Lah. 257. 

12) [1900] 4 0. W. N. 824. 
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On the other hand Emperor v. Hari m 
gobind (3), Johoruddin Sarkary. Emperor 

(4) and Rajani Kanta Dutta v. Emperor 

(5) , appear to be authorities against the 
applicant. The first of these judgments 
related to two cross cases of riot, in 
which the Magistrate having disposed of 
one of the cases commenced the trial of 
the second. An application for transfer 
was made on the ground that in the first 
case the Magistrate having expressed an 
opinion unfavourable to the accused in 
the second case was not competent to try 
the latter case. The application fortrans* 
fer was dismissed. In the second of the 
cases cited above the facts were identi* 
cal with those of this case. It appears 
that some of the accused had already 
been convicted on the same evidence by 
the Sessions Judge before the remaining 
aocused were placed before him for trial 
and convicted by him. An objection was 
taken before the appellate Court that the 
Judge haying expressed an opinion on the 
evidence in a previous case was not com¬ 
petent to try the second case. The ob¬ 
jection was overruled. The only distinc¬ 
tion that it may be possible to draw 
between that case and the case now be 
fore me is that in that case there was no 
application for transfer made to the High 
Court bat an objection to the competency 
of the Sessions Judge to take cognizance 
of the case was taken on appeal On 
p. 719 [o/31 Cal.] of the report, how¬ 
ever, the learned Judges held that an 
application for transfer under the cir¬ 
cumstances mentioned would have been 
rejected. In the last of the cases cited 
above it was held that the mere expres¬ 
sion of opinion against the acoused on 
other evidence in another case does not 
debar a Magistrate from trying a crimi¬ 
nal case against the same accused. In 
my opinion I would not be exercising a 
sound discretion, if I were to transfer the 
present case merely because the Magis¬ 
trate has an a previous occasion tried 
other cases against other accused on 
similar evidence and convicted them. 

I must, therefore, dismiss this applica¬ 
tion. 

A.L./r.K. Application dismissed. 


(3) [1911J 33 All. 583=12 I. C. 652=12 Cr. L. 
J. 564. 

(4) [1904] 31 Cal. 715=8 C. W. N. 910. 

(5) [1909] 30 Cal. 90-1=3 I. C. 88=10 Cr. L.J. 
244. 
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Fforde and Agha Haidar, JJ. 

Raju and another— Accused — Peti¬ 
tioners. 

v. 

Emperor— Opposite Party. 

Criminal Revn. Petn. No. 147 of 1927 
Decided on 3rd April 1928, for review of 
order of Agha Haidar, J., D/* 8th Febru- 
ary 19^7. 

*(a) Criminal P.C., Ss. 5 61-A and 369- 
i here is no conflict between the two sections. 

Section 561-A does not confer any new 
powers but merely declares that suoh inherent 
powers a9 the Court may possess shall not be 
deemed to be limited or affected by anythin* 
contained in the Code. There is no oonfliot 
between that section and S. 369. [P 463 C 2J 

* * (6) Criminal P. C. t S. 561 -A — High 
Court has no inherent powers to alter or review 
its own judgment except in cases of default or 
want of jurisdiction . 

There has never been an inherent power in 
the High Court to alter or review its own judg¬ 
ment once it has been pronounced or signed 
except in oases where it was passed without 
jurisdiction or in default of appearance without 
an adjudication on merits. [P 463 C 2] 

A petitioner was convicted bv the trial 
Magistrate under S. 457, Penal Code. His ap¬ 
peal was rejected by the District Judge. He 
applied to the High Court in revision against 
the conviction. The application was rejocted. 
He again made an application to tho High 
Court to reoonsidcr the caso. 

Held : that tho previous order could not b° 
reviewed : A. I. It. 1927 Lah. 139, Dtss. from\ 
34 Cal 860 and Stephenson v. Qarnett , (1889) 1 
Q. D. 677, Ref. (P 464 C 1] 

# (c) Criminal P. C., S. 561-A— Meaning of 
the words “or otherwise to secure the ends of 
justice " mean such other inherent power as 
High Court possesses is preserved , 

The words “or otherwise to secure the ends 
of justice" can only mean that such other in¬ 
herent power as the Court possesses is likewise 
preserved. The High Cour. i9 not given, nor 
did it ever possess, an unrestricted and un¬ 
defined power to make any order which, it 
might please to consider, was in the interests 
of justice. Its inherent powers are as much 
controlled by principle and precedent as are its 
express powers by statute. [P 464 C 1] 

Mahtab Singh —for Petitioners. 

C. H. Carden Noad— for the Crown. 

Fforde, J.— This is a petition purport¬ 
ing to be brought under the provisions 
of S. 561-A, Criminal P. C. f for revision 
of an order of my brother Agha Haidar 
made on 8th February 1927, rejecting an 
application in revision presented by the 
petitioners in which they asked to have 
their convictions altered and their senten¬ 
ces reduced. The faots of the case are 
shortly these : 
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The petitioners, Raju and Sadap, and 
three other persons, Waryami, Taju and 
Mohammad Bikhsh, were convicted by 
the trial Magistrate under the provisions 
of S. 457, I. P. C., and were sentenced to 
various terms of imprisonment and fines. 
They appealed to the Sessions Judge and 
their appeals were rejected on 15th Jan - 
uary 1927. Two of the convicts, namely, 
the present petitioners, Raju and Saian, 
then applied to the High Court in revi¬ 
sion against their convictions and sen¬ 
tences. The application was rejected by 
my brother Agha Haidar, J., by the above- 
mentioned order of 8th February 1927. 

Two of the other convicts, Waryami 
and Taju, likewise applied at a later 
date to the High Court in revision. Their 
applications came before Zafar Ali, J., 
on 10th Juoe 1927, and their petitions 
were accepted to the extent that their 
fines were reduced. The remaining con¬ 
vict, Mohammad Bakhsh, has not moved 
this Court. The petitioners Raju and 
Sadan, again came up to this Court asking 
my brother Agha Haidar, J., to reconsider 
his decision of 8th February, and the 
first -question whioh my learned brother 
had to decide was whether he had power 
to reoonsider a decision in which judg¬ 
ment has been pronounced and signed. 
As my brother Agha Haidar, J., was not 


to give effect to any order under this Code, or 
to prevent abuse of the process of any Court or 
otherwise to secure the ends of justice. 

It seems to me clear that all that this 
section does is to deolare that such in¬ 
herent powers as the High Court may 
possess have not been taken away or ab¬ 
ridged by any of the provisions of the 
Code of Criminal Procedure. It does not. 
confer any new powers, but merely de-! 
dares that such inherent powers as the 
Court may possess shall not be deemed 
to be limited or affected by anything con¬ 
tained in the Code. There is no conflict 
between that section and S. 369. The 
latter section provides that : 

Save as otherwise provided by the Code of 
Criminal Procedure or by any other law for 
the time being in foroe or, in the case of a 
High Court established by Royal Charter, by 
the Letters Patent of such High Court, no 
Court when it has signed its judgment shall 
alter or review the same, except to correct a 
clerical error. 

This does not affect any powers in¬ 
herent in the Court, as there never has 
been an inherent power in the High 
Court to alter or review its own judg¬ 
ment in a criminal case once it has been, 
pronounced and signed exoept in cases 
where it was passed without jurisdiction 
or in default of appearance without ant 
adjudication on the merits. With this! 
view all the Courts in India are in ac- 


satisfied that he had.power to entertain 
the application he admitted it for the 
purpose of having that question argued. 
The case having come up for argument 
the attention of my brother was drawn to 
a oase reported in one of the unauthorized 
reports, Mathra Das v. Emperor (l), in 
which Broadway, J., held that S. 561-A, 
Criminal P. C., was not in any way limi¬ 
ted or governed by S. 369 of that Code, 
and that he had power to reoonsider the 
question of sentence after he had already 
rejected an application in revision in 
thfct behalf. 

It is urged on behalf of the petitioners 
that the High Court has inherent power 
to make any order it may think fit to 
seoure the ends of justice, and that this 


power was expressly conferred by S.66I' 
Criminal P. 0. This seotion was adc 
to the Code by the Code of Crimii 
Procedure (Amendment) Act (18 of 192 
ana reads as follows : 

«£&*** in this Code shall ba deemed 
limit or affeot the inherent power of the H: 
uoart to make snoh orders aa m ay be necossi 

(lj A. li R. 1927 Lah. 189. ~ 


cord, and it is not disputed that this was 
the law prior to the addition of S. 561-A 
to the Criminal Procedure Code by the 
Act of 1923. Mr. Mohtab Singh oontonds 
that the introduction of this section has 
altered the law and given to tho High 
Court power to do something whioh it 
could not do before. As I have already 
pointed out this is not the oase. The 
instances of inherent powers possessed by 
the High Court given in S. 561-A, namely, 
to make snoh orders as may be necessary 
to give effeot to its decisions, or to pre¬ 
vent an abase of the process of any 
Court, have always been assumed by 
Courts of reoord. 

The first class of oases comes under 
the well-established prinoiple that when¬ 
ever anything is required to be done by 
law, and it is found impossible to do that 
thing unless something not authorized 
in express terms be also done, then that 
something else will be supplied by neces¬ 
sary intendment. This is a prinoiple of 
the oommon law embodied in the maxim 
quando lex aliquid alictii concedit, con - 
oedere videtur id sine quo res ipsa esse non 
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potest. An example of the application of 


this principle is to be found in Jagendra 
Chandra Sen v. Wazidunnissa Khatun 
(2) in which it was held that when a 
Court has made an order which it has 
jurisdiction to make, and there is no 
provision in the Civil Procedure Code 
which applies directly to the case, there 
is inherent power in the 'Court to have 
that order carried into effect. 

As an instance of the exercise of the 
inherent power of the Court to prevent 
an abuse of its process, I may refer to 
Stephenson v. Garnett (3), where the 
Court of appeal stayed as frivolous and 
vexatious and an abuse of the process of 
the Court an action in the High Court 
which raised a question already decided 
by a Court of competent jurisdiction. 
The Lords Justices took care to observe 
that they did not rest their decision upon 
the ground that the matter was res 
judicata, but upon the principle that it 
would be an abuse of the process of the 
Court to allow a suitor to litigate over 
again the same question which has been 
already decided against him. The prin¬ 
ciple is, by S. 531-A, Criminal P. C., 
deemed to apply in criminal matters, and 
as an example of the application of this 
rule, I have no doubt that the High 
Court would, in the exercise of its in¬ 
herent jurisdiction, reject an application 
for the transfer of a criminal case, where 
such an application based upon the same 
facts had already been refused. 

The concluding words of the section 
“or otherwise to secure the ends of 
Justice”, can only mean that such other 
inherent power as the Court possesses is 
likewise 'preserved. The High Court is 
not given nor did it ever possess, an un¬ 
restricted and undefined power to make 
any order which, it might please to con¬ 
sider, was in the interests of justice. Its 
inherent powers are as much controlled 
by principle and precedent as are its 
express powers by statute. 

For these reasons I think that the 
order passed by my learned brother in 
revision cannot now be reviewed and I 
would accordingly dismiss the petition. 

I may add that I have consulted my 
brother Broadway, J., who has considered 
the matter further since his decision in 
Mathra Das v. Emperor (1), and he has 

(2) [1907] 34 Cal. 800=11 C. W. N. 85G. 

(3) [1889] 1 Q. B. G77=G7 L. J. Q. B. 447= 
4G W. R. 410=78 L. T. 371. 
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authorized me to say that he is not satis¬ 
fied with his judgment in that case and 
is inclined to the view which I have just 
expressed. 

Agha Haidar, J.—I entirely agree. 
A.L G.B. Petition dismissed. 
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Addison, J. 

Daldev Singh— Plaintiff—Appellant. 

v. 

Rasilla and another — Defendants— 
Respondents. 

Second Appeal No. 2309 of 1926, De¬ 
cided on 14th February 1928, from decree 
of Dist. Judge, Hoshiarpur, D/- 1st 
July 1926. 

(а) Custom (Punjab)—An ala malik has by 
custom no right of challenging an alienation by 
a sonless male adna malik. 

An ala malik has by custom no right of chal¬ 
lenging an alienation by a sonless male adna 
malik though he is entitled to succeed to the 
land left by such a person in the absence of 
heirs, near or remote; a male adna malik has 
full power of alienation which is not subject to 
the control of the ala malik: 9 P. R. 1898; 129 
P. L. R. 1912; A. I. R. 1925 Ldh. 34; A. I. R . 
1923 Lah. 626; A. I. R. 1927 Left. 11; 72 P.R. 
1907; and A. I. R. 1932 Lah . 217, Ref. 

[P 467 C 2] 

(б) Custom (Punjab)—Ala malik having right 
of reversion has a right to challenge an alie¬ 
nation made by the widow of an adna malik 
in order to protect his interest. 

. An ala malik, if he has ‘the right of rever¬ 
sion in the absence of heirs, is entitled to chal¬ 
lenge an alienation made by the widow of an 
adna malik in order to protect his interests, 
as the widow only holds a limited estate, 
while the fact that she has no heirs in the 
proper sense of that word, does not extend in 
any way her powers over her limited estate: 
A.I.R. 1922 Lah. 217 and 8 M. I. A. 529 (P. C.)> 
Foil. [P 468 Cl] 

Judgment. —There are four connected 
appeals in which a question of custom is 
involved. The Raja of Guler in the 
Dehra tahsil of Kangra District i9 the 
plaintiff in the four suits. He is the ala 
malik of the land while the defendants 
are either the adna maliks or the widows 
of adna maliks. In Appeal No. 2309 of 
1926 the defendants are Rasilla, son of 
Jahla, and Kalu. The original adna 
malik was Piru. He mortgaged the land 
to Jahla and Kalu in 1697. He then sold 
it to Kalu and Rasilla, Jahla’s son, in 
1914. Piru died later. In January 1925, 
the Raja claiming a9 ala malik sued 
Rassilla and Kalu for possession of the 
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land on the ground that Pirn died with¬ 
out heirs aad that the land for that 
reason reverted to him, i. e., that he wa9 
entitled to succeed and to ignore the 
alienation made by Pirn. It was further 
alleged that adna maliks bad no power 
to alienate in derogation of the ala 
malik’s rights. The trial Court decreed 
possession of the land in favour of the 
Raja, holding (1) that the suit was within 
time, (21 that there was estoppel as mere 
receipts of the rent by the Raja from the 
defendants was not enough for this 
purpose, (3) that the ala malik had a 
locus standi to sue, (4J that the defendants 
had failed to prove that they were col¬ 
laterals of Piru, and (5) that there was 
no necessity for the sale which appeared 
to be for a 8 nail amount. 

The second appeal is No. 2310 of 1926. 
In it the defendants were Sohnu and two 
widows of deceased adna maliks who sold 
the land to the other defendants in 1922. 
The ftija in this case sued for a declara¬ 
tion that the sale should not affect his 
rights to succeed to the lane in suit on 
the death of defendants l to 3 who had 
no heirs. It was established that there 
were six previous unchallenged alienations 
of bits of the holding in which the land 
in suit was comprised. These took place 
in 1893, 1899, 1919, and 1920. I mention 
this to show that there have been many 
alienations by adna maliks which were 
never challenged by the ala maliks. The 
history of the land involved in the first 
appeal also shows the same. The trial 
Judge held: (IJ that the Raja had a loous 
standi to sue, (2) that no collaterals were 
proved to be in existence and (ijj that 
there had been acquiescence on the part 
of the ala malik, in that he had not chal¬ 
lenged the previous alienations of part of 
the holding. It was also held that full 
- consideration had passed but that there 
was no necessity for the sale. On the 

finding as to acquiescence the suit was 
dismissed. 


The third appeal is No. 2311 of it 
In this Oise Mt Gulabi, the widow of 
Mna malik, was in possession. She gif: 
the land in 1922 to the other defenda. 

he h r° hf, e K h T Q3 - ° f her dlu S hter and 

her husband s sister. This was also 
aatn & d f° Ur * tion The land v 

actually purchased without objection 

? b n 6 . Pa T‘ ° f fc he Raja by the widoi 
husband in 1905, while before that 
field the mortgage rights from 
1928 L/o9 & 60 


These are again two instances of previous 
a'ieaatioDS not challenged by the ala* 
nr.lik. The trial Judge held: (1) that the 
plaintiff was estopped from suing as he 
did not object to the purchase of the land 
by the husband of defendant 1, (2J that 
the gift was valid as it was made to 
obtaiu the services of the donees and was 
thus for legal necessity, (3) that the 
sister’s son and daughter’s son were not 
heir9 in jagir village, but that there were 
collaterals of the husband in existence 
and (4J that the Raja had still a right of 
suit though he had not impleaded these 
collaterals. He, however, dismissed this 
suit on his findings as to estoppel and the 
validity of the gilt. 

The fourth appeal is No. 2312 of 1926. 
In this case Mt. Lahasanun, widow of 
Suba, an adna malik, gifted the land to 
her daughter's son. Suba had himself 
purchased the land from other adna 
maliks in 1892, a fact wbioh should again 
be noted. This also was a suit for a 
declaration. The trial Judge held: (l) 
that the daughter’s son was not the legal 
heir, (2J that there were no collaterals of 
Suba and (3) that the plaintiff had a 
loom standi to sue, but he dismissed the 
suit on the fourth finding that the land 
wa9 gifted so that the donee should pro¬ 
vide for the widow and that this was a 
necessary purpose. 




--- ^ UC1U OUttb 

adna maliks could alienate without con¬ 
trol of the ala maliks as the Raja was a 
mere taluqdar and not the real owner of 
the soil. Towards the end of his judg¬ 
ment he fortified himself in his conclu¬ 
sion in the case of the third and fourth 
appeals by stating that daughter and 
daughter’s son were certainly within the 
line of heirs, this being the general rule 
under custom. This, however, is not a 
finding of the Distnot Judge who in fact 
did not disou-s this question and negleoted 
to see that the trial Judge had quoted 
the riwaj ram of the distiiot which is to 
the effeot that in jagir villages daughters 
and daughter s sons are not heirs. On 
his boding that adna maliks could alienate 
without the oontrol of the ala malik, he 
dismissed the appeals from the deolata- 
tory suits whioh had been dismissed and 
accepted the appeal in the suit for posses¬ 
sion whioh had been deoreed in favour of 
the Raja. He granted certificates for 
second appeal on the question whether 
an adna 'malik or a sonless adna malik 
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had a right of alienation in the presence 
of ala inalik. On the certificates granted 
these four second appeals have been 
admitted. 

In 9 P. R. 189S two classes of ala 
maliks were defined. In some parts they 
are the real proprietors and the adna 
malik is little more than a tenant with a 
right of occupancy. In other parts, the 
adna maliks are the real proprietors and 
the ala malik is merely a taluqdar receiv¬ 
ing a certain percentage on the revenue. 
In the case then before the Chief Coart it 
was held that the ala malik was a mere 
taluqdar and that the estate did not 
revert to the ala malik on the death of an 
adna malik without issue but to the 
collaterals of the deceased and where there 
were no collaterals to the pattidars of his 
patti. 

The same distinction was noted in 
Hira v. Changa (1), in which it was held 
that where the ala maliks were the 
original proprietors of the soil and called 
in outsiders and settled them on the land 
they were entitled to succeed on the death 
of an adna malik without issue, the 
collaterals of the adua malik having no 
right of succession when the land was 
not held by the common ancestor of the 
deceased. It must be noted, however, 
that in that case the wajib-ul-arz was 
against the collaterals so that the case 
was decided on its own special facts. 
Khurshid Alain v. Phangu (2) was a 
case where the ala malik was held to be 
merely a taluqdar and it was held that 
he did nut succeed to the adna malkiat 
when the line of the adna malik became 
extinct in the absence of a provision to 
that effect in the wajib-ul-arz or other 
evidence in proof of such a custom. Dal 
Singh v. Pluiman (31 and L.ibh Singh v. 
Ahmad Shah (4) are cases of a ‘similar 
nature. In Gurditta v. Jaisingh (5), 
where the Jagirdar of Dada Siba in the 
Kangra District was the plaintiff, it was 
held that the defendant had failed to 
establish a custom whereby a sister’s son 
inherited in preference to the ala malik. 
This was in accordance with the general 
rule of custom that a sister or her son 
does not come within the category of 

(1) f 191-2] 129 P- L. R. 1912=16 I. 0.116=99 

P. W. R. 1912. „ , 

( 2 ) A. I. R. 1925 Lab. 31=5 Lab. 382. 

3) A. I. R. 1923 Lah. 626. 

4) A. I. R 1927 Lab. 11. 

5) [1907] 72 P.-R. 1907. 


heirs and this authority doe3 not help in 
the decision of the present appeal. 

- The trial Judge and the District Judge 
have discussed at length certain remarks 
of various Settlement Officers when deal¬ 
ing with the settlement of ordinary jagirs 
of the Kangra District. Most of these 
remarks seem to me to be beside the 
point as they with one exception do not 
concern the jagir in question whioh was 
not settled till 1891-92. They are also 
mere expressions of opinion. 

The first wajib-ul-arz dealing with this 
jagir was drawn up in 1891-92, and the 
second wajib-ul-arz, which is praotically 
to the same effect as the first, was prepared 
in 1911-12. Para. 12 of the wajib-ul-arz 
is as follows : 

The Raja Sahib is the ala malik and the 
other owners are the adna maliks of their hold¬ 
ings. The Raja Sahib realizes taluqdar does on 
the whole of the land inolnded in the owner¬ 
ship of the adna maliks at the rate of 25 per 
oent upon tho land revenue (in addition to the 
land revenue which he gots as jagirdar). In 
this percentage all the rights of the Raja Sahib 
whatsoever have been included, suok as ban 
waziri, gadiana etc., and tho Raja Sahib has 
received full compensation with regard to these 
rights. The adna malik* have full power of 
sale and mortgage of their lands. 

Again, according to para. 16 of both 
the wajib-ul-arzes it is said that should 
any owner of land (the reference is to the 
adna malik) die without heirs, either 
near or distant, then the ala malik will 


cceed. 

It is clear from these provisions of the 
ijab-ul arz that it has been recognised 
r a long time that adna maliks have 
11 power to sell or mortgage their lands, 
iile the ala malik has the right to 
cced an adna malik who dies without 
wing an heir, either near or distant. 
ie ala malik is, therefore, entitled to a 
jht of reversion in certain circum- 
inoes and is not a mere taluqdar. This 
in accordance with the customary 
w of the Kangra District (riwaj i-am) 
epared by the Settlement (Sfficor in 
14 — 18 . According to question o4 ot 
is riwaj-i-am, whioh is applicable; to 
e whole of the Kangra District, if a 
dios without male lineal descendants 
’ leaving no widow, daughter or der 
Uuts through a daughter, then the 


• « - n 


(I) Donees by will. 

{I! K? ton whom th. raoaivei 

the land in gift. 
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(4) Ala maliks 

(5) Descendants of the founders of the tika. 
This rule, however, is subject to the 

reply given io question 49, according to 
which daughters and their sons are given 
the right of succession in certain circum- 
stances, bat the last sentence of this 
answer is as follows : “in jagir villages 
■daughters arc not allowed to succeed at 
all.” It was on account of this state¬ 
ment of custom in the riwaj-i-am which 
the District Judge neglected to notice, 
that the Subordinate Judge held that 
daughters’ sons were not heirs. 

It follows from what has been said 
above that the Raja is entitled to succeed 
a sonless adna malik dying without heirs, 
near or remote, but that widows and 

■collaterals certainly succeed before him 

Whether daughters or,their sons succeed 
before hum has not yet been decided by 
the District Judge, while the rights of 
the other persons mentioned in question 

of the riwaj-i-am do not arise in 
these appeals. It does not however, 
•follow (and this has been frequently held; 
^that he has the right to challepge or con¬ 
sol the alienations of a male adna malik 

This wfp . hei - 1 ' 9 0r oollat erals. 

This was pointed out, inter alia, at the 

<md of para. 1 on p. 453 in Gobinda 

?' Nandu(6) It was, therefore, neoes- 

‘i 6 P ai , ntiff . aIa to estab- 
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b founders of the tika. to jbe Chief Court where it was pointed 
:, is subject to the °, nt that the wajib-ul-arz allowed a 
on 49, according to ^ ^ or “ ort g a ^ by an adna 

their sons are given be dled la , w . ar,s - L the estafc0 

>n in certain circum- to the a a The case of 

■st sentence of this a T‘ d .° W was dl8 t«ngmshed as she was 
: "In iaair villaces ™?‘ y ! Q P° 8S08S,OD of the estate for life. 

3 wed to "succeed at oHhav^aTh nofc in favoar 

aunt of this state- of fche ™w that the Bija has any control 

e riwaj-i-am which 237“ aheQafc » 0Q u b y a “> a l 0 adna malik 
neglected to notice d ?® 9 8 ®® m to h ? a ? a athoritty for the 

Judge held that 7 u h °.f Q cballenge an alienation 
not heirs. “ ade . by a widow, at least, in the absence 

rhafc has been said ° n^fhA A v'A r u 

3 entitled to succeed • V ,$• 6 e ^ de ° c i 0 1 have no hesitation 

lying Without heirs, "J bol . dlQ e[that the ala malik, the Raja 
that widows and , 0 ®5’ bas aofc been ab,e to Prove that 
noosed before him he ba8 by custom the right of challenging 
their sons succeed a soales3 male adna 

t been decided by JJ , 19 eat,tled to succeed to 

bile the rights of :?* and ] ef L fc . by suoh a Person in the 

itioned in question 5™°® °, f «««. near'or remote, and 

i do not arise in ™ afc a ma J e adna maUk has full power 
loes not however. ® 110 nation, which is not subject to the 
sen frequently held! a3amalik - This disposes 

io challepge or con* • PP 04 ! N°- 2309 of 1926 whioh is dis- 
a male adna malik “f* 3 w,tb 009fc8 - 
ms or collaterals, oj* 9 ; e f arda app ®al No. 2310 of 1926. 
inter alia, at the ^ °, ollat ® raI of Mfc. Nazko 

• 453 in Gobinda i \ ov .^ s husbands, jointly owned 
, therefore, neoes- th ° f d '7 ltb tbe widows ; this may, 
la malik to estab- 0r0for0 < be looked upon as a sale by 

u * . a rrula twin* _-1 *i_ -r J 


liBh/w K T a ma,ik t 00 stab- T'lr'i 3 loo f. 0d u P° Qa * a3a i® by 
Ishthat he had a right to control the 7 maI ® adna mahk - In these oircum- 

ahenations of a heirless male adna malik ?“oes tbls ca8e « not distinguished 

who, accordmg to the wajib-ul-arz has ! fcb ® firat and I dismiss this appeal 

full powers of sale and marko * a * so Wlfc h oost9. 


'vajiu-urarz nas 
-full powers of sale and mortgage In 

duL°° nn6X,( i n th0 °“ ly 0v ^ eaC0 he pro¬ 
duced was to summon three judicial 

TZ p W ?u W0re fr ° m his iagir of 
Goler. Both were deoided in 1919 The 

Sa’sTuhfc ° aS ® °a “ orfc S a 8 0 a nd the 
•Kaja s rights were admitted by the mort¬ 
gagee who stated that as the debt due 

the I7t 8 Th he tK ad n0 Wi9h t0 G0 ^t 
suit. The other was also decided 

upon an admission. Those t°vo cast 

therefore, are of little value The third 

7?” W f ! '° m tb » sfba iwi/ J 

it was decided in 1916 ThnJ 8 ‘ r . and 

SSrSSfS 

was the widow of n ° t0 j fchat tbe aIie “°r 
w 6 Uh - - 


also with costs. ™ appeaI 

„ J h ® re . r0maiQ appeals 2311 and 2312 in 
" ? h „ W,dow , s . made Sifts to their daugh- 

a bandl f3 ,°“ 6 ° f th ° ° a3Q3 to 
“ r9, °- . It has now to be deoided 

« s 

mg 

that of a widow under Hindu law The 
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decision of the Privy Council in Collector 
of Masulipatam v. Venkata Narainappa 
(7) was relied upon, especially the follow¬ 
ing remarks : 

The restrictions on a Hindu widow’s power of 
alienation are inseptrable from her estate, and 
their existence does not depend on that of heirs 
capable of taking on her death. It follows that 
if, for want of heirs, the right to the property 
so far as it has not been lawfully disposed of by 
her, passes to the Crown, the Crown must have 
the same power which an heir would have of 
protecting its interests by impeaching any un¬ 
authorized alienation by the widow. 

It is also noted in Rattigan’s Custom¬ 
ary Law, tenth edition,‘remark 6, at p. 
167, that the next reversioner, however 
remote, is generally entitled to object to 
an alienation by a female and numerous 
rulings are given of this power. On a 
proper construction of the wajib-ul-arz 
and the riwaj-i-am the plaintiff would be 
the person entitled to succeed in these 
appeals provided there are no heirs, near 
or remote, in existence. Following the 
above authorities I hold that, though the 
present case is governed by customary 
Law, the ala malik if he has the right of 
reversion in the absence of heirs, is cer¬ 
tainly entitled to challenge an alienation 
made by the widow of an adna malik in 
order to protect his interests, as the 
widow only holds a limited estate, while 
the fact that she has no heirs in the pro¬ 
per sense of that word, does not extend 
'in any way her powers over her limited 
estate. It still remains to be deoided if 
he has this right of challenge «in the pre¬ 
sence of heirs. It follows that the general 
finding o' the learned District Judge that 
the plaintiff oannot challenge in any cir- 
onmstances alienations of the widows of 
adna maliks is wrong and appeals 2311 
and 2312 must be partly accepted. 

In the case of appeal 2311 there is 
finding by the trial Judge that two 
branches of collator ils are inexistence, 
while the e is another question not yet 
decided by the District Judge, namely, 
whether the daughter’s son is an heir, 
one of the donees being a daughter’s son. 
These questions have not been gone into 
by the District Judge in appeal. Appeal 
2311 must, therefore, be accepted and 
the case remanded to the Di-trict Judge 

under 0. 41, R. 23, Civil P. C., to decide 
whether there are two branches of colla¬ 
terals in existence and whether the 
daughter’s son who is one of the donees, 
j-i) [1860J 8 M.l.A. 5 1'3—i W.K. 1. ». 


is an heir and, if so, whether the Raja 
has the right to challenge the alienation 
in question as there are heirs in existence 
who would be entitled fo succeed and 
whc have not objected or been impleaded. 
Of course, if this point is decided in 
favour of the Raja the other po nts which 
arise in the appeal and which have been 
mentioned by me at the commencement 
of this judgment must also be decided by 
the District Judge. Court-fee in this 
Court will be refunded and other costs 
will abide the event. 

Appeal 2312 is also accepted on the 
same ground and the case remanded under 
0. 41, R. 23, Civil P. C., to the District 
Judge to deal with the other points ne¬ 
cessary to be decided. In this case tha 
trial Judge held that there was no colla¬ 
teral in existence, but that finding oan 
be challenged before the District Judge. 
If collaterals are found to be in existence, 
or if it is held that the daughter’s son, 
who is the donee, is the heir, it will also 
have to be decided in this case whether 
the ala malik can sue in their presence, 
seeing that they are heirs entitled to 
succeed to the land and his right of suc¬ 
cession or escheat has not opened out. If* 
however, it is held that there are no col¬ 
laterals in existence and that the daugh¬ 
ter’s son is not an heir, the plaintiff Raja, 
has certainly a right of suit in this 
and the preceding appeal on the strength 
of Collector of Masulipatam v. Ven¬ 
kata Narainappa (7) and Gohinda v. 
Nandu (6). ^ have already mentioned at 
the commencement of this judgment the 
other points whioh arise if it is decided 
that the plaintiff can challenge the alie¬ 
nation. Court fee on appeal will be re¬ 
funded ; other costs will abide the event. 

I desire to note that the learned counsel 
who appeared on behalf of the appellant 
before me conceded that the Raja would 
have no power of challenging an alien¬ 
ation made by an adna .malik with male 
lineal descendants and that he only con¬ 
tended that he had this power in tbe case 
of a sonless adna malik or in the case of 
the widow of an adna malik. 

N.K. Appeals Nos. 2309 and 2310 

dismissed. 

Appeals Nos. 2311 and 2312 

partly accepted. 
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Dalip Singh, J. 

• 

Sundar Singh —Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 1771 of 
1927, Decided on 22nd February 1928, 
from order of Dist. Judge, Amritsar, D/* 
1st August 1927. 

*(a) Civil P.C., O. 16, 0, 12— No attach - 
mentor proclamition — Fine can still be im - 
posed, 

A was summoned as a wituess on 7th March 
1927 for 7th April 1927. He was duly served 
and reported that he could not attend for 9ome 
reason. The case was adjourned to 4th May 
1927, and fresh summonses were issued. An 
intermediate d ito for report of service of sum¬ 
mons was fixed, namely, 22nd April 1*27. On 
15th April 1927 the process-server reported 
that A bad refused to accept the service of sum¬ 
mons. Btiltble wirrants were issaed against 
him and he appeared on 4th May 1927, the 
date fixed, in obedienco to them* Notice was 
issued to him to show cause why he should 
not be de±!t with under 0. 16, R. 12, for wil¬ 
fully refusing to accept summons and he was 
fined Ra. 50. 

Held', that though tho Court had issued 
no proclamation and made no attachment of 
property, still the order imposing a fine under 
•O. 16, R. 12, was within jurisdiction: A. I. R. 
1925 Mad. 1247 Appr .; 31 C. L. J. 363 and 67 
I.C. 802, Dias front ( cf. Rev. No. 70i/27=,4. 
I. R. 1928 Lah. 473— Ed.] [P 169 0 2] 

* (6) Civil P. C., 0. 16, R. 12— Witness re¬ 
fusing to accept summons but attending Court 
on the date fixed—Fine cannot be imposed. 

Order 16, R. 10 only oomes into play where 
a person has failed to attend to give evidenoe 
or to produce a dooumont whioh has been 
summoned from him. If a person refuses to 
aooept a summons, but attends the Oourt ou the 
date fixed, R. 10 does not apply. [P 469 q 2 ] 

Durga Dis— for Petitioner. 

Judgment—Tbe petitioner in this 
case has been sentenced to pay a fine of 
Rs 50 under O. 16, R. 12. Civil P. 0. 
The facts are that the petitioner was 
summoned as a witness on 7th Maroh 
1927, for 7th April 1927. He was duly 
served and reported that he had a civil 
'* at Lahore and could not attend 
The oase was adjourned to 4th May 1927 
and fresh summonses were issued. An 
intermediate date for report of service 
of summonses was fixed, narndy, 22nd 
April 1927. On 15th April 1927 the pro¬ 
cess-server reported that Sander Singh 


had refused to accept the service of sum¬ 
mons. Bailable warrants were issaed 
against Sander Singh and Sander Singh 
appeared on 4th May 1927, the date fixed 
in obedience to them. Notice was issaed 
to him to show cause why he should not 
be dealt with under 0. 16, R. 12 for wil¬ 
fully refusing to accept summons. 
Sunder Singh raised various pleas, but it is 
sufficient for me to say that I agree with 
the judgments of the Courts below that 
his pleas are false and that the story of 
the process-server is correct. The Court 
therefore fiued him Rs. 50. On appeal 
Ram Gopal v Secretary of State (l) and 
Ashutosh Mullick v. Secretary of State 
(2) which are single Bench rulinges of 
the Calcutta High Court were cited on 
behalf of the appellant to show that as 
the Court had issued no proclamation 
and made no attachment of property 
the order was without jurisdiction. 
These rulings have been dissented from 
in Nagayya Peta, In re (3) as pointed 
out by tbe learned Distriot Judge, and 
with all respect 1 agree with the inter¬ 
pretation given in the Madras ruling and 
disagree with the interpretation given in 
the Calcutta rulings. It has, however, 
been contended before me by counsel that 
0. 16, R. 10 only comes into play where 
a person has failed to attend to give evi¬ 
dence or to prodnoe a document whioh 
has been summoned from him and as the 
date fixed for the hearing and for the 
evidence of the petitioner wa9 4th May 
1927 and on that date the petitioner did 
appear, therefore, the order of the Court 
under 0. 16, R. 12 was without jurisdic¬ 
tion. This contention seems, to me to 
have force and, however reluctant I may 
be to allow the petitioner to take advan¬ 
tage of this technical defect, the seotion 
seems to me to be too dear to allow of 
any other interpretation I, therefore, 
aooept the revision and set aside the 
sen ten *.e of fine. The fine, if t aid, will 
be refunded. 

N - K - Application accepted. 


JiJ tlMOl 31 0. L. J. 863=55 I. C. 425. 
(2) (1970) 67 I. 0. 802. 

(3J A. I. R. 1925 Mad 1247=48 Mad. 941. 
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Jai Lal, J. 

Raghbar Dial —Appellant. 

v. 

L. N. Gadodia —Respondent. 

Misc. First Appeal No. 3176 of 1927, 
Decided on 30th March 1928, from 
order of Dist. Judge, Delhi, D,'- 29th 
November 19-7. 

(а) Succession Act (1925), S. 229— Citation 
issued—Absence of executor docs not amount to 
renunciation- English law is different. 

Mere failure of an exeoutor to appear in 
Court in pursuance of the citation issued to 
him does not amount to his renunciation of 
the executorship. If he fails to appear, his 
conduct may amount to renunciation in 
England, but not in India. (P 471 C 2 ] 

(б) Succession Act (1925), S. 230— Intermed¬ 
dling with estate by an executor does not am¬ 
ount to acceptance of office. 

The liability to account for interference with 
the estate stands on a different footing to the 
right to obtain probate wheu tho application 
for grant is opposed on tho ground of renuncia¬ 
tion. The English practice of allowing retrac¬ 
tion of renouncement by an exeoutor need not 
be followed in India and renunciation by a 
person who has intermeddled with the estate 
of tho deceased is not invalid in law : A. I. R. 
1924 Lah. 543 ; 32 Bom. 364; 35 Cal. 156 ; and 
A. I R. 1926 Mad. 605, Dist.: A.I.R. 1924 Cal. 
864, Foil. [P 472 C 1] 

gj (c) Succession Act (1925), S. 230— The 
tneanino of " Judge ” explained. 

Tho “ Judge ” referred to in S. 230 means the 
Judge of tho probate Court who is seised of 
probate or administration proceedings. It does 
not mean any other Judge. [P 471 C 2] 

* (d) Succession Act, S. 230— "By a writing 
signed by the person "—Statement written by 
Court and signed by executor is covered. 

Tho expression “ by a writing signed by tho 
person renouncing " used in S. 2S0 does not 
mean that tho writing should be in the hand¬ 
writing of such person or that it should be 
addressed to any particular person. No form 
of such writing is provided by law and con¬ 
sequently a statement written by the Court and 
signed by the executor comes within the 
purview of S. 230. (P 4il C _ ] 

Moti Sagar and Bishen Narain— for 

Appellant. 

Badri Das and Lok Nath — for 
Respondent. 

Judgment.—This is an appeal against 
the order, dated 29th November 1927, of 
the District Judge of Delhi, granting 
probate of the will of the late Seth 
Rad ha Kishen of Delhi to the respondent, 
Lachhmi Narain Gadodia. The appel¬ 
lant is Raghbar Dial who also is an ex¬ 
ecutor of the will and has already ob¬ 
tained probate thereof. • 


Radha Kishen died on 2nd December 
1924, leaving a will dated 23rd June 
1924, whereby he appointed four men in¬ 
cluding the appellant and the respondent 
as his executors. The deceased used to 
carry on business, and under the will he 
left it to the discretion of the executors 
either to continue it or to wind it up. 
The legatees were his widow, Mt. Inchi,, 
and a daughter and two minor sons. It 
appears that no application for grant of 
proba'e was made by any of the ex¬ 
ecutors mentioned in the will during tho 
lifetime of Mt Inchi, who, on 2oth 
January 1926, made an application for 
her being appointed guardian of the 
person and the property of the minors, 
and alleged that tho respondent had 
misappropriated certain funds which 
formed Dart of the estate of her deceased 
husband. Lachhmi Narain Gadodia was 
duly notified of these proceedings and,, 
having appeared in Court, made a state¬ 
ment on 6th August 1926 in which he 
definitely stated that he was not prepared 
to act as a *" trustee, ” presumably he 
meant a9 an “executor.” and alleged that 
whatever money belonging to tbe estate 
was in his possession had been deposited 
with him in trust by the appellant 
Raghbar Dial who had actually realized 
the same. He ascribed his unwilling¬ 
ness to act as an executor to his inabi¬ 
lity to work with Raghbar Dili. In 
this statement he was supported by 
another executor Lachhmi Narain of 
Bhawani. 

Thereupon Mt. Inchi presented an 
application on 16th August 1926, for 
grant of letters of administration of the 
estate of her deceased husband to her 
and on an application being made by her 
the respondent was directed to deposit 
in Court all the monys in his possession 
which belonged to the estate of the 
deceased. This he did on 20th October. 

Mt. Inchi died on 22nd October and 
thereupon an application was made 
by Raghbar Dial on 4th November 
1926 for grant of probata of the will of 
the deceased Radha Kishen to him. In 
pursuance of this application a citation 
was issued to tbe respondent on 20th 
January 1927, but he did not appear in 
Court though he was served, and con¬ 
sequently the probate of the will wa ® 
granted to Raghbar Dial on 22nd March 
1927. On 10th May 1927, Lachhmi 
Narain Gadodia applied for grant o_ 
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probate to him. This application was 
opposed by Raghbar Dial on various 
grounds, the principal of which is that 
be had disabled himself from obtaining 
the grant because he had already re¬ 
nounced his executorship. The District 
Judge, however, granted the probate to 
the respondent and consequently this 
appeal has been presented by Raghbar 
Dial. 

Before me it is contended by Mr. Moti 
Sagar on behalf of the appellant that 
the failure of the respondent to appear 
in Court in pursuance of the oitation is¬ 
sued to him on the application for pro¬ 
bate made by Raghbar Dial amounted to 
renunciation of the executorship, and 
secondly that he expressly renounced the 
executorship by virtue of the statement 
made by him on 6 th August 1926. With 
regard to the first contention relianoe 
was placed on 8 . 283, Succession Act, 
That section merely confers on the Dis¬ 
trict Judge the power to issue citations 
calling on all persons claiming to have 
any interest in the estate of the deceased 
to come and see the proceedings before 
the grant of probate or letters of admin¬ 
istration. It does not provide for any 
penalty against the person so interested 
if he does not attend the Court in pur- 
|Suance of the citation Reliance was 
also placed on paras. 262 and 301 of 
Halsburys Laws of England, Vol. 14, and 
also on Williams on Executors, Vol. 1 , 
p. 222. In my opinion no support oan 
properly be sought by the learned coun¬ 
sel from the English authorities on this 
point, because the manner of renunoia 
tion of the executorship is expressly 
provided for in S. 230, Succession Act, 
whioh lays down a law which appears to 
be different to the English law and pro¬ 
vides that the renunciation may be made 
orally in the presence of the Judge or by 
a writing signed by the person renounc¬ 
ing and when made shall preclude him 
ever thereafter from applying for probate 
of the will appointing him an executor. 
The provisions of English law that the 
absence of a person entitled to probate 
to whom oitation has been issued to 
attend the Court in pursuance of an ap¬ 
plication for grant of probate or letters 
of administration made by another per¬ 
son amounts to renunciation is not, 
jherefore, applicable to this country. 
The objeofc of oitation is to give a chance 
to the executor to appear in Court and 


either to obtain probate Qr to renounce 
his executorship. If he fails to appear 
bis conduct may amount to r(.nun‘ 
ciation in England, but not in India 
by virtue of the express provisions 
of S, 230, Succession Act. I am, there¬ 
fore unable to hold that the mere failure 
of tbe respondent to appear in Court in 
pursuance of the citation issued to him 
on 20th January 1927 amounted to 
renunciation. 

The next question is whether the state¬ 
ment made by the respondent on 6 th 
August 1926, amounted to renunciation. 
The appellant’s counsel contended that 
this statement having been made before 
a Judge though made orally was a suffi¬ 
cient compliance with the terms of 
S. 2i0 In my opinion, however, the 
Judge referred to in that section mean* 
the Judge of the probate Court who is 
seised of probate or administration pro¬ 
ceedings. It does not mean any Judge as 
contended by the learned counsel. I, 
however, agree that the statement dated 
6 th August 19^6, made by the respondent 
amounted to renunciation because that 
statement was signed by him. The ex¬ 
pression “by a writing signe I by the per¬ 
son renouncing” used in S 230 does not 
mean that the writing should be in the 
handwriting of such person or that it 
should be addressed to any particular 
person. No form of such writing is pro¬ 
vided by the law of this country and 
consequently a statement written by 
the Court and signed by the exeoutor 
comes within the purview of S. 230 I 
hold, therefore, that the respondent did 
renounce his executorship on 6 th August 
1926. It is, however, contended by Mr. 
Badri Das, counsel for the respondent, 
that his client having intermeddled with 
the e-tate before he made his statement 
of 6 th August 1926, was not entitled 
to renounce the executorship. In support 
of this contention the leirned oounsel 
relied on A. I. R. 1924 Lah. p. 543, 
Ayeshabai y. Itrahim Haji ( 1 ), and para 
261 of Halsbury's Laws of England. In 
tho Lahore oase the question was whether 
a decree obtained against the heir of the 
deceased testator without impleading.the 
exeoutor was binding on the estate. It 
was found that the exeoutor had actually 
intermeddled with the estate and had * 
thereby aooepted the executorship, and 
was therefore held accountable as such • 
(l) [1908J 82 Bom, 364=10 Bom. 117 , 
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aal with reference to a further plea that 
ho had renounced it wag hold that he 
could u it renounce his execut irship so as 
to escipo li ability and must, therefore, be 
deemed to be the proper person to rapre- 
seat the estate aal theref >re the decree 
obtained iu his absence was not binding 
on the estate, fn A'jeshabai v. 'Ibrahim 
Haji (l) also the question was of the 
liability of the executor to account to the 
heirs of the deceased, it hiving been 
found that he bal actuilly intermeddle! 
with the estate, a con iuct which amoan* 
ted to a :oept’.nce of the orfice. In ray 
opinion botn these ci3eg do not help the 
learned counsel. The liability to account 
for interfer ence with the estate stands 
on a different footing to the right to 
obtain probite when the application for 
graat is opposed on the grouad of roaun- 
diation. Tnere is no provision of law in 
this ountry under which the Court can 
compel an executor who has once accep* 
ted oifice, to take out probito whatever 
may be the effect of such acceptance 
with regard to his liability to account. 
Withregird to the quotation from para 
26L of Halsbury’s Laws of Eigland it is 
again to be observed that there is no 
analogy between the Eaglish law and 
the Indian law on this subject. It may 
bo that the Court his the power to allow 
an executor to withdraw tiis renuncia¬ 
tion in England, hut that is not so in 
India because 6. 23J expressly provides 
that 

the ronunoiation when mide shall preolude 
the persoa renouncing from ever thereafter 
applying for probate of the will appointing him 
executor. 

Manick Lai Seal, In re (2), also cited 
by the respondent's learned counsel, does 
not help him Ln that case it was held 
that an intention to renounce is not the 
same thing as aotual renunciation. In 
the present cise there is no question of a 
mere intention, as in ray opinion the 
statement already referred to am muted 
to absolute renunciation by the respon¬ 
dent. Similarly A I.R L92ilf*d. p 6)o, 
has no bear.ng on the present cise. 
There it wishald thit the Court must 
respect the ch)ice of the testator and 
cinno r i refuse to grint probite to an 
executor appointed by the testator on 
any such grounlasthe unsuitability of 
the persoa concerned for the o lice of an 
executor. Sere the question is whether 
the r esom lent has preoluled himself 

(2/ ildJdj 33 dal. 153. 


from obtaining grant by virtue of renun 
ciation. 


I may here mention that the learned 
District Judge has not held that the 
respondent had aitually accepted office 
during the lifetime of Nit. tnchi and with 
that finding I agree. There i- no allega¬ 
tion that he intermeddled with the estate 
after her death. Oaly three instances of 
the respondent’s interference with the 
estate during her lifetime have been 
given by his counsel. It is alleged: (a) 
that he sigaed a compromise in a dispute 
between Mt Inchi and oertiin debtors of 
the estate but a reference to the compro¬ 
mise shows that he signed as a witness 
and not as an executor;(bJ that he invested 
a large amount of money belonging to the 
estate in the form of a fixed deposit in 
the bank. It is, however, explained that 
the respondent himself was (a banker and 
the money was given to him not as an 
executor but as a banker; it is no doubt 
true that Mt. Inchi at one time made 
allegations against him that he had mis¬ 
appropriated the funds of the estate but 
then the respondent when examined 
cleared his position by stating that he 
hid not acted as an executor but as a 
binker and (o) that some difficulties arose 
as to the manner in which this money 


bould be invested in the bink and the 
espondent consulted a counsel in the 
latter. The matter has not been made 
[ear but it seems that this act of the 
espondent also was connected with his 
unctions as a banker. I am unable to 
old that the above acts of the respondent 
mount to intermeddling with the estate 
s an executor signifying an intention to 
crapt the office. On the other ban l it 
ppeirs to me that so long as Mt. Inohi 
ras alive it wis deoided by all the execu- 
ors mentioned in the will not to inter- 
are with the administrate ' of the estate 
,nd to let her do the needful. They as 
riends of the fanily assisted her by 
dvioe and actual co-operation in several 
yays but they never asserted their 
ights as executors, b it by common con- 
ant refrained from acting as such. The 
tato nent dated 6th August 1926 and the 
ionluot of the respondent in not appear¬ 
ed in o rsuinoe of the citation issued to 
ii n and his signing the compromise as a 
witness are all indications of this. 

I hold, therefore, that there has been 
,o interme Idling with the estate by the 
•espondent and that ho was not in any 
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\yay precluded from renouncing the ex- 

mentorship. # 

la Brojo Ldl Bnnerjee v. Sarajubala 
Debi (3), it was held that an executor 
having once renounced the executorship 
cannot thereafter apply for probate the 
retraction of such renunciation being 
precluded under the provisions of the 
Probate and Administration Act. It was 
also held that the English practice of 
allowing retraction of renouncement by 
an executor need not be followed in India 
•and further that renunciation by a person 
who has intermeddled with the estate of 
the deceased is not invalid in law. This 
authority praotically covers all the legal 
points involved in the case and I feel no 
hesitation in following it. I Bod that 
there had been an effective renunciation 
by the respondent of his executorship in 
this case and consequently he was pro* 
eluded from applying for grant of the 
probate In view of the above findiugs it 
is not really necessary to decide whether 
the respondent was by virtue of his con¬ 
duct an undesirable person to be appoin¬ 
ted an executor but I do not think that 
any case has been made out for refusal 
of the application on that ground and the 
observations made in A. I. R. 1926 Mad. 
605 apply to this part of the appellant’s 
contention. 

The result is that I accept this appeal 
and setting aside the order of the District 
Judge dismiss the application of Uaohmi 
Narain Gadodia for grant of probate of 
the will of the deceased Radha Kishen 
to him. I le we the parties to bear their 
own costs throughout. 

A.Ti.fp.B. _ Appeal accepted. 

(3; A.I.R. 1921 Oil, 864=51 Oal. 745. 
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Harrison, J. 

Amir Chand —Accused—Petitioner. 

v. 

Jotvahar Singh Harbhajan Singh and 
another— Defendants—Respondents. 


ceding rules and that person cannot be fined 
unless and until there has been proclamation 
which he has disobeyed: 31 C. L. J. 3^3 and 57 
I.C. 302. Ref-.A.i. R. 1925 Mad. 1247, D»s- 
scried front [cf^Cri. Revn. 1771/27— A. I. 

1928, Lah. 469 —Ed}. CP 474 C 2] 

L. C. JUehra— for Petitioner. 

Judgment.—This case has been un¬ 
satisfactorily dealt with by all concerned. 
Tbe necessary facts are that in a civil 
case one Amir Chand was named as a 
witness and an application was made for 
him to be summoned with his books for 
7th April 1927. On 6.h April 1927, he 
refused to accept service for 7th. he be¬ 
ing a resident of tho place, in which the 
case was to be heard. On 7th a warrant 
for his arre9t was issued aud an order was 
pas : ed, but never carried out, that a pro¬ 
clamation under 0. 16, R. 10, should be 
issued along with a notice to him to show 
cause why he should not be fined. On 
4th May 1927, Amir Chand appeared, but 
he did not bring any books. An order 
was first written in English to the effect 
that he stated that the books were not in 
his possession, but that the Subordinate 
Judge held this to be prevarication and 
gave him three hours in which to pro¬ 
duce them from his shop. Three hours 
later the proceedings continued Under 
S 175,1. P. C., Amir Chand was sentenced 
to pay & fine of Rs. 20 or in default to 
suffer simple imprisonment for two days. 
He is then shown as having stated that 
he would produce his partner Kesho Das, 
who had the books, the following day. 
The sentence was suspended by the Sub¬ 
ordinate Judge. On the following day 
Kesho Das 'appeared with some but not 
all the books and the Subordinate Judge 
revived the sentence, aod said that it 
would be enforced He then proceeded to 
take aotion under O. 16, R, 12. on ao- 
count of the failure of Amir Chand to 
appear on 7th April and fined him Rs. 30 
From both orders ha appealed to the 
Sessions and District Judge respectively. 
Both appeals were dismissed and revi¬ 
sions have been admitted in this Court. 


Petition No 704 of 1927, Deoided on 
2nd Maroh 19'8, from order of Dist. 
■Judge, Amritsar, D/- Lst August 1927. 

Civil P. C., O. 16, R. 12—“ Such person " is 
the person referred ^throughout the preceding 
rules—Such person cannot be lined •unless and 
until there has been proclamation which he has 
disobeyed, 

Suoh person " desorlbed in 0. 16, R. 12, is 
*“ 6 person referred to throughout the two pre- 


I first take the oonviotion under S. 175. 
The trouble with this oonviotion is that, 
peither in the record of the trial Court 
nor in that of the Sessions Court, can X 
disoover a finding or a reason of any sort 
or kind for finding as a positive faot that 
Amir Chand was in possession of any of 
books. He is oonvioted of refusing to 
produoe the books and the Sessions 


474 Lahore Amir Chand v. Jowahar Singe (Harrison, J.) 

Judge, who has complicated the case still that the words " such 
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further by signing as " District Judge,” 
says that the conviction is under S. 175 
read with S. 480, Criminal P. C. S. 480, 
deals with contempts of Court committed 
in the view or presence of the Court. 
Even if there were a finding, which there 
is not, that Amir Chand was in possession 
of the books the offence would not have 
been committed in the view of the Court. 
What happened was that Amir Chand, 
when he did appear, said that he had not 
got the books, but that he would produce 
Kesho Das who had. Next day Kesho Das 
appeared and did not produce tho books. 
There would, therefore, have been this 
much evidence against Kesho Das, had ho 
been on his trial, that his partner Amir 
Chand said that he had the books Against 
Amir Chand there was nothing beyond 
tho fact that he is a partner, and both 
the Subordinate Judge and the Sessions 
Judge have argued that, because he was in 
close touch—to use tho expression of tho 
Sessions Judge—with Kesho Das, they do 
not believe that Kesho Das refused to let 
him have them, i. e., that Kesho Das had 
them and not Amir Chand. Therefore, 
by a process of reasoning, which I cannot 
follow, and without an express finding 
thai Amir Chand had the books he has 
been punished for Kesho Das’s contumacy. 
No sort of case ha9 boen established 
against him. I accept the application for 
revision and acquit him. 

I next take up tho case under 0. 16, 
R. 12. Tho process-server states that he 
tried to serve Amir Chand, who refused to 
accept the summons. This statement has 
been held to be true and Amir Chand has 
been convicted and fined under 0. 16, 
R. 12. The question which has to be de¬ 
cided is whether on these facts the order 
can 9tand or whether the words " such 
person ” used in the rule refer to the 
person regarding whom Rr. 10 and 11 are 
framed Three authorities have been 
quoted: Ram Gopal v. Secy of State (1), 
Ashutosh Mullick v. Secy of State (2), and 
yagayya Peta, In re (3). In the last a 
Division Bench of the Madras High Court 
took a different view from that taken in 
the two Single Bench Calcutta cases. It 
cannot be said to “ overrule ” the deci¬ 
sion of the other Court as stated by the 
District Judge. Now, it appears to me 

(1) [1920J 31 C. L. J. 363=55 I. C. 425. 

(2) [1920] 57 I. C. 302. 

(3) A. I. R. 1925 Mad. 1247=49 Mad. 941. 


person can only 
mean the person described iraraedately 
above. 0 16, R. 10, lays down the pro- 
ceiure where a witness fails to comply 
with the summons: “ Where a person to 
whom a summons has been issued etc. ” 
That person is described during the whole 
of the rule and during the whole of the 
next two rules as " such person, ” and the 
consequences are explained and the pro¬ 
cedure given for punishing him. If he 
fails to obey the order a proclamation, 
and, in lieu of proclamation or in addi¬ 
tion to it, a warrant of attachment, may 
be issued. The attachment may bp 
withdrawn and if, in addition to disobey¬ 
ing the first summons, he also fails to 
obey the proclamation, he will be fined 
unless he shows that he did not receive 
notice. There are, therefore two alterna¬ 
tive methods of proceeding. A proclama¬ 
tion or a warrant or both may issue. In ad¬ 
dition there may, but need not, be an order 
for attachment. If a proclamation issues 
and the witness fails to obey it and fails to 
show, the burden being on him, that he 
did not receive notice, a fine may bo im¬ 
posed. But as I read the rule the fine 
may not be imposed in the first instance 
under this order for failure to obey the 
original summons. This is the view 
taken by the Calcutta High Court, though 
at the conclusion of Ram Gopal v. Secy, 
of State (1) it is stated that there can be 
no fine, except where there has been an 
attachment. This, in my opinion, goes 
beyond the rules and would have the 
effect of making it impossible to punish 
a recalcitrant witness who has no pro¬ 
perty to attach. With all respeot to the 
decision of the Madras High Court, for 
the reasons given above, I hold that such 
person, ” described in 0. 16, R. 12, is 
the person referred to throughout the two 
preceding rules and that person cannot be 
fined unless and until there has been pro¬ 
clamation which he has disobeyed. 

This being my view on the legal aspect 
I accept the application for revision and 
remit tho fine. 

N.K. Application accepted. 
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Jai Lal, J. 

Chanan Ram — Judgment-debtor — 
Petitioner. 

v. 

Devi Dai/al and another — Decree- 
holder and Vendee Respondents. 

Civil Revn. Petn. No. 584 of 1927. De¬ 
cided on '27th February 1928, from order 
of 1st Cl. Sub-Judge, Shahpur, D/* 15th 
June 1927. 

(a) Punjab Tenancy Act, S. 141— Collector 
4 s merely a ministerial officer. 

The Collector, in pursuance of an order of a 
civil Court under 8 . 141, Land Revenue Act, 
is merely a ministerial officer of the Court and 
does not perform any judicial functions. Ob¬ 
jections with regard to proceedings connected 
with the sale of land under the seotion must 
be made to the Court and not to the Collector. 

[P 475 C 2] 

(b) Civil P. C., Ss. 72 and 71(2)— Collector is 
deemed to be acting judicially. 

Paragraph 74 of the Punjab High Court, 
Vol. 1, of the Rules and Orders, applies to 
cases whioh are governed by S. 72, Civil P. C. 
Under sub-S. (2). 8 . 72, read with 8 . 71, Civil 
P. C the Collector is to be deemed to be acting 
judicially, and all objections relating to the 
proceedings before him must be disposed of 
by him. [P 476 01) 

(c) Civil P. C., Ss. 68 to 71— Sections do not 
apply to the Punjab. 

Sections 69 to 71, Civil P. C., have no »ppli- 
cation in the Punjab as no notification by tho 
Local Government has been issued as is con¬ 
templated under 8 . 69. [P 476 C 1] 

Ram Lal Anand—iov Petitioner. 

J. L. Kapur —for Respondents. 

Judgment.—In execution of a deoree 
the decree-holder applied for the attach¬ 
ment and 9ale of the judgment-debtor’s 
land. Tho Court, acting apparently 
under S. 141, Land Revenue Act, asked 
the Collector to sell the land, the attach¬ 
ment thereof having beeQ effected by 
the Court itself. The Collector there¬ 
upon directed the Tahsildar to sell the 
land. In the meantime an application 
was made to the Collector by the judg¬ 
ment-debtor, on 2nd November 1926, 
stating that no notice had been issued to 
him of the intended sale and that he 
should be given time to arrange for the 
deposit of the deoretal amount in Court. 
The sale, it may be mentioned, was fixed 
for 3rd November 1926. The Colleotor 
sent this application to the Tahsildar for 
report, but apparently it was received by 
him after the sale had taken plaoe. 
Therefore, on 4th November 1926, this 
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application was returned by the Tabsil- 
dar to the Collector with the report that 
the sale had already taken place. On 
13th November 1926, the Collector passed 
an order that proceedings be returned to 
the Court; but, on 10th December 1926, 
an objection was filed before the Collec¬ 
tor by the judgment-debtor objecting to- 
the sale on the ground of irregularity iD 
publishing and conducting it and conse¬ 
quent loss to tbe applicant. This appli¬ 
cation was sent by tbe Collector to tbe 
Tahsildar for report and the latter sub¬ 
mitted a report on 21st January 1927, 
stating that there was no ground for ob¬ 
jection. Thereupon the Collector passed 
an order on 19th February 1927, to the- 
effect that he had already d-sptsed of 
the case and that the judgment debtor 
could tile an application setting forth 
his objections in the Court concerned and 
that, therefore, it would be better to- 
send back the record to the Court con¬ 
cerned. He directed that the objector 
be informed that if he had any objection 
he should present the 9ame in the Court 
concerned. The sale wa9 confirmed by 
the executing Court, on 28th February 
1927, and in the order of that date the- 
following sentence appears: 

No objections regarding irregularity of auo- 
tion sale form part of the present objections. 

It seems to me that if the executing 
Court was referring to the objections sent 
to it by the Collector on 19th February 
1927, then the learned Judge was wrong,, 
because there is an objection to the sale 
on the ground of irregularity of ai.ction. 
proceedings. On the other hand it is 
quite possible that tbe objection pre¬ 
sented by the judgment-debtor to tbe 
Collector had not been received by the 
Court when the order confirming the sale 
was passed by it. I have no material 
before me to ascertain this faot. 

It is quite clear that objections with 
regard to proceedings connected with the 
sale of land, whioh have taken plaoe in 
pursuance of an order of a oivil Court 
under S. 141, Land Revenue Act, mast 
be made to the Court and not to the 
Colleotor, because the Colleotor in snob 
cases is aoting merely as a minis¬ 
terial officer of the Court and does not 
perform any judicial functions. This 
is apparent from the wording of S. 141, 
which lays down that orders by any 
oivil Court for the attachment, sale or- 
delivery of land shall be addressed to the» 
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’Collector and be executed by him in 
accordance with the provisions of the 
law applicable to the Court issuing the 
orders and with any rules consistent 
therewith made by the Financial Cora* 
raissioner with the concurrence of the 
Fiigh Court and the previous sanction of 
the Local Government. 

^ Paragraph 64 of the instructions of this 
Court, Vol. 1, also is to the same effect. 
This will be found at p. IL1 of the Rules 
• and Orders, Vol. 1, published in 1927. 
That rule provided that in such cases the 
^decree-holder or any person whose pro* 

■ Party has been sold may apply to the ex* 
•ecuting Court to set aside the sale on 
'the ground of a material irregularity in 
publishing or conducting it. 

Counsel for the respondent contends 
that it is para. 74 printed at p. 113 which 
is applicable to this case. But that 
paragraph applies to cases, which are 
governed by S 72, Civil P. C , and that 
section applies to cases where the Col¬ 
lector represents to the Court that the 
public sale of the land attached is ob¬ 
jectionable and that satisfaction of the 
decree may be made within a reasonable 
period by a temporary alienation of the 
land and the Court agrees with the re¬ 
presentation of the Collector and autho¬ 
rizes him to provide for such satisfaction 
in the manner recommended by him. It 
is to such cases that para. 74 applies. No 
doubt, under sub-S. (2) of S. 72, read 
with S. 71, the Collector is to be deemed 
to be acting judicially in such cases and, 
therefore all objections relating to the 
proceedings before him must be disposed 
of by him. 

The learned counsel then contended 
that the sale could take place only under 
Ss 68 to 71, Civil P. C. But these sec¬ 
tions have no application to this pro* 
vince as no notification by the Local 
Government has been issued 9uch as is 
contemplated by S. 68. Tbit section 
provides that the Local Government may 
declare, by notification in the local 
official G izette, that in any local area 
the execution of decrees in cases in 
which a Court has ordered any immova- 
able property to be sold, or the execution 
of any pirticulai^ kind of such decree, or 
the execution of deorees ordering the 
sale of any particular kind of, or interest 
in, irarn>vible property, shall be trans¬ 
ferred to the Collector. No noti6oitioa 
having been issued by the Local Govern- 
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ment, no question .of transferring the 
application for execution arises in this 
case. Therefore, as I have already stated, 
the proceedings by the Collector were 
under S. 141, Land Revenue Act, and 
to such proceedings paras. 58 to 69 of 
the instructions of this Court relating 
to the execution of decrees as contained 
in the Rules and Orders above referred 
to apply. 

In the present case an application was 
made by the judgment-debtor on 10th 
December 1927, but it was presented to 
the Collector and presumably forwarded 
by him to the executing Court. This ap¬ 
plication was on the face of it barred by 
time, but it \$ alleged on bohalf of the 
petitioner that he had no notice of the 
proceedings before the Collector or of 
the fact that his property wa9 being sold 
by that officer. In view of the above 
allegations it will be best under the 
cirumstances to remand the case to the 
executing Court to determine the follow¬ 
ing issues: 

1. Whether there was any reasonable cause 
for the judgment-debtor for not presenting his 
application to set aside the sale till 10th De¬ 
cember 1926 and whether suoh application was 
forwarded by the Collector to the Court. 

2. Whothor there was any irregularity in 
publishing and conducting the sale and, if so, 
whether it has resulted in loss to the judg¬ 
ment debtor. 

Accepting this appeal I remand the 
case accordingly. The Court below will 
heir evidence of the parties and then 
decide the issues remanded to it. The 
costs of those proceedings will abide 
the result. 

A.L./g.B. Case remanded. 
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Addison and Coldstream, JJ. 

Bulaqi —Accused —Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 830 of 1027, .De¬ 
cide! on 22nd March 1928, from order of 
Se 33 -J''dge, Multan, D/• 21st July 1927. 

al Evidence Act, S. 27-S.27 qualifies 
S. 21 at well as Ss. 25-ani 26. 

The broad ground for not admitting confes¬ 
sions made under inducement or to a poliea 
offiier is iho danger of admitting f .Ise confes¬ 
sions, but the necessity for the exclusion dis¬ 
appears in a case provided bv S. 27 when the 
tru'.h of the ooofession is guaranteed by the 
discovery of facts in consequence of the infor¬ 
mation given. CP 478 0 *1 
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(6) Evidence Act, S. 24- Proceeding from a 
verson in authority'-Meaning explained. 

Where a third person was sent by police to 
make the accused confess by an inducement 
that he would be dealt with leniently if he 
oonfessed, 

Held : tl»afcthe inducement proceeded from a 
person in authority. I F4{JU1J 

(c) Penal Code . Ss. 302 and 201. 

Band S were oh*rged uoder S. 302, Penal 
Code, for the murder of R t who, according to 
the village rumour, was in intrigue with Gs 
wile, A/, sister to 3. S was the brother of G. 
A traoker followed the traoks with directions 
from villagers to the Ahata of S and G. Shoes 
of R were recovered at the instance of B. The 
traoker found tracks of B and S, leading to the 
place where the body was later found buried. 
Dead body of R was found at the instance of 
the confession made by S. 

Held : that the evidence was not sufficient 
to establish charge under S. 802 but was ample 
to establish an oflenoe under S. 201, Penal 
Oode. [ p 4 ? 9 0 ^ 

M. Sleem and Obedulla — for Appel¬ 
lant. 

Abdul Rashid —for the Crown. 

Addison, J. — Bulaqi and Saltan have 
been sentenced to transportation fur life 
under S. 302, [. P C., for the murder of 
Bamzau on the night of 21st/22ad April 
1927, and have appealed. 

Sultan is the brother of Ghulam, and it 
is said that it was rumoured in the vill¬ 
age that the deceased had an intrigue 
with Ghulam’s wife, Vlb. Malkani. Ghulam 
was absent from the village that night 
aooordiog to the evidenoe of the lambar- 
dar Sajawal Mt Ylalkani is the sister 
of Bulaqi. The deceased went out in the 
evening and had not returned when his 
wife awoke at midnight. Searoh was 


appellants, which he knew before, leav¬ 
ing. He thought that they must have 
been carrying something heavy and they 
stopped twice on the way to the square 
of Bulaqi and Massu to which they were 
traced. Id fact the tracker had definitely 
said that they led up to the place where 
the body was later found buried The 
tracker and the lambardar further stated 
that they heard another relative, Rah¬ 
man, telling Ghulam’s wife to sweep 
away the tracks in the ahata when they 
reached there. 

Nest morning, i. e., on 23rd April 1927, 
Sajawal, lambardar, went to ibe police 
station and reported the above story in¬ 
cluding the rumour as to the alleged inti¬ 
macy whioh the witness however, had 
not heard about till the ‘disappearance of 
the deceased. The Sub-Inspeotor was not 
at the police station and the information 
reached him on 24th when he went to the 
village. Apparently he discovered noth¬ 
ing on 24th and 25bh. One Baqra told 
the Sub-Inspector at about 10 p. m on 
25th that the appellants had confessed. 
Tnis witness belongs to another village 
and has had a somewhat chequered career. 
He is the sort of person likely to bo made 
use of by the police for their own pur¬ 
poses. He said that he was called by 
both parties but this oaunot be believed. 
It is clear that he was called by the Snb- 
Iospeotor and this has been found also by 
the learned Sessions Judge. His evidence 
is that immediately after he joined the 
panohayat of villagers, wljioh was sitting 
to help the police in the investigation of 
the arime. the two annnllanta told him 


made for him The lambardar was told 
next day. He called in Gahna, tracker, on 
the afternoon of the 22ad. This traoker 
did not know Rimzin's tracks before but 
he pioked them up oear the tobaooo field 
iu Rimzin’s square. He was able to 
follow the tracks, with some direotions 
from certain villagers who had seen 
Ramzan the evening before, to the ahata 
of the brothers, Saltan and Ghulam, to 
which they led after making a detour. 
Later when oertain shoes were recovered 
from the oaual at the iastauoa of Bulaqi, 
the traoker was able to say that the traoks 
must have been those of the owner of the 
shoes whioh have been identified by the 
deceased’s wife to be his. Ramzan’s 
traoks leaving the ahata could not be dis¬ 
covered but where his traoks had entered 
the traoker fouad the traoks of the two 



that they were the oulprits and that he 
should ask the Sub-Inspeotor to deal 
lightly with them. No one also was pre¬ 
sent when this ‘confession was made to 
Baqra. Baqra then went to the Sub-Ins* 
peotor who said that if they pointed owttbe. 
oorpse he would see what he oould do for 
the appellants later. Sultan then took 
the witness and another person to the 
spot where the body was buried and later 
Bulaqi did the same. The whole party 
then went to the spot, whioh had been 
pointed out, sometime in the early morn¬ 
ing of 26th when the oorpse was dug up 
from where it was buried near the en¬ 
trance of the bhaini in the square of 
Bulaqi and Massu. Baqra admitted that 
he knew at the time that Bulaqi, Sultan 
and Rahman were then auBpeoted by the 
police and had been sent for by them. 
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They were not under formal arrest then, 
but they were, it is clear, sbarnil taftish’ 
i. e , to all intents and purposes, under 
detention The witness further admitted 
that the Sub-Inspector was only 40 or 50 
karams away when the appellants made 
their admission to him. It is, therefore, 
diifioult to escape from the conclusion 
that this witness was in reality an agent 
of the police and professing to act as 
such. Besides, a lambardar L»1 Khan 
throws grave doubts on the independence 
-of Baqra. He stated that Baqra arrived 
at 10 a. m. on 25th to join the panchayat 
which was helping the police. The lam¬ 
bardar then left and on his return at 5 p. 
m. did not see Baqra there. He next saw 
Baqra when the corpse was being dug up. 
This witness further stated that the Sub- 
Inspector told Baqra to join the pancha¬ 
yat and recover the corpse. 

When the body was dug up it had 
reached an advanced stage of decomposi¬ 
tion and the evidence of the doctor is 
that death could have been due to natural 
• causes. Death in his opinion might-have 
been duo to strangulation as the tongue 
was protruding—a result which follows 
firom decomposition as well. Death 
might also have been due to snakebite. 
This evidence, therefore, is not -conclu¬ 
sive as to the cause of death. The body 
was naked except for a shirt. The other 
••clothes have not been discovered, but 
Bulaqi told the police that he had thrown 
the shoes of the deceased into the canal 
and they were found near the place indi¬ 
cated by him in the canal. This part of 
the evidence has already been touched 
•tipon by me. 
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this circumstance would have been rele¬ 
vant under S. 27, Evidence Act, but it i 3 
urged that it is excluded by S 24 because 
of the inducement. This subject is dis¬ 
cussed at length at pp. 279 and 280 of 
Amir Ali and Woodroffe’s Evidence Act, 
8th edition, where numerous authorities 
are given to the effect that S. 27 qualifies 
S. 24 as well as Ss. 25 and 26. The broad 
ground for not admitting confessions 
made under inducement or to a polioe 
officer is the danger of admitting false 
confessions, but the necessity for the ex¬ 
clusion disappears in a case provided for 
by S. 27 when the truth of the confession 
is guaranteed by the discovery of facts in 
consequence of the information given. I 
would, therefore, hold that the discovery 
of the buried body at the instance of Sul¬ 
tan is admissible against him. It is 
clear, however, that the pointing out of 
the same spot by Bulaqi is inadmissible 
in evidence as the place was already 
known before he did so and was not dis¬ 
covered as a result of his pointing it out. 

I would accept the tracker’s evidence 
and that of the lambardar as to the tracks 
being traced at once a circumstance men¬ 
tioned by the lambardar in the first in¬ 
formation report which he made to the 
police. Bulaqi did show where the shoes 
were in the canal and Sultan showed the 
place where the corpse was buried, both 
these discoveries being relevant and ad¬ 
missible in evidence. The traoks of both 
appellants went to the square where the 
body was buried. It has been proved that 
Ramzan's tracks went to Ghnlam and 
Sultan’s ahata, while no tracks of his 
leaving it were discovered. It has been 


I have mentioned before that the 
•tracker, who appears to be a good wit¬ 
ness, stated that the tracks of the appel¬ 
lants led up to the spot where the body 
•was ultimately found buried. It is curi- 
:ous that no attempt was made to dig 
there. If this had been done in time the 
cause of death might ha\e been discovered 
at the post-mortem examination with cer¬ 
tainty. It is quite possible, however, 
that this was not thought of at the time, 
and in any case the police arrived late. 
There seems to me to be no reason to 
doubt that Sultan did show the place 
whore the body was found buried and 
that he had been told before that the 
Sub-Inspector would attempt to do some¬ 
thing for him if he did so. If there had 
•been no such inducement it is clear that 


established that the rumour about the 
intimacy with Mt. Malkani, Ghulam’s 
wife, was, at any rate, in common circu¬ 
lation immediately after he disappeared. 
The fact that he was buried only in his 
shirt is also not without significance. 

I would, however, reject the confession 
alleged to have been made to Baqra by 
the appellants as being irrelevant under 
S. 24, Evidence Act. It appears to me 
from the oircuinstances that it was caused 
by Baqra holding out an inducement as 
from the Sub-Inspector whose man he 
undoubtedly was. It is true that tho 
direct evidence as to the inducement 
being offered by the Sub-Inspector is 
subsequent to the confession and prior to 
the discovery of the corpse, but the cir¬ 
cumstances all point to tho fact that the 
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inducement was offered prior to the con¬ 
fession. I would hold that Baqra was 
sent iu order to make the appellants con¬ 
fess by an inducement than the Sub-Ins¬ 
pector would treat them leniently if they 
confessed. That is an inducement pro¬ 
ceeding from a person in authority and 
the confession is, therefore, irrelevant. 

Without the confession the evidence is 
not sufficient to establish that the two ap¬ 
pellants murdered the deceased. Without 
the confession, however, the evidence 
appears to me to be ample to establish an 
offence under S. 201, I. P. C. The medi¬ 
cal evidence, though not conclusive as to 
the oause of death, is to the effect that it 
might have been by strangulation. Had 
the deceased not been murdered he would 
not have been buried secretly in the field 
of Bulaqi and Massu. It is the only 
possible inference that he was murdered 
by somebody in the ahata but it cannot 
be said that he was murdered by the two 
appellants as other relatives reside there. 
I would hold that the two appellants are 
guilty under S. 201, I. P. -C., i. e., of 
causing the disappearance of evidence of 
the offence of murder of the deceased. 

I would, therefore, aooept the appeals 
so as to set aside the convictions of the 
appellants under S. 302, 'I. P. C., but I 
would confirm their conviotions under 
S. 201,1. P. C. 

I would sentence them ? under that sec¬ 
tion to five years’ rigorous imprisonment 
whioh in my opinion, is sufficient in the 
oircumstances of this case. 

Coldstream, J.—I agree. 

A.L./g.B. Conviction modified. 
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officer considered to be established by the looal 
investigation and he should never deliver his 
iudg neat relying upon that investigation with¬ 
out giving an opportunity to tho parties to re¬ 
but his opinion: 37 Cal. 340, Foil. [P 483 C -] 

Bhagat Ram Puri— for Petitioner. . 

' Judgment.—Jawala Singh has peti¬ 
tioned on the revision side for the setting 
aside of his oonviotion under S. 61 (1) 
(o), Punjab Excise Act, and sentence of 
two years' rigorous imprisonment to¬ 
gether with a fine of Rs. 500. One Mehr 
Singh, an admitted enemy of the peti¬ 
tioner, stated that he saw the petitioner 
go at night to his sugaroane field iu order 
to work a still. He went and informed the 
Excise Sub-Inspector, but when the ex- 
oise party reached the spot they found 
nobody present though there was a still 
working in the sugaroane field of the 
petitioner. Lahan and some illioit liquor 
were also found there. The learned Ses¬ 
sions Judge recognized that the evidence 
of Mehr Singh had to be received with 
oaution, but he considered that it could 
not be entirely ignored as Mehr Singh 
told the Exoise Sub-Inspector before the 
party went to the spot that Jawala Singh, 
was in his fields. It seems to me that 
this does not amount to corroboration of 
Mehr Singh’s statement as nobody else 
saw Jawala Singh in the field. I must, 
therefore, reject completely the evidence 
of Mehr Singh who is undoubtedly inimi¬ 
cal to the petitioner. This leaves us with 
the solitary fact that an excise raiding 
party found a still working at night in 
the sugaroane field of Jawala Singh. 
Obviously this in itself is not suffi¬ 
cient for the oonviotion of the peti¬ 
tioner as anv enemv can set un such a 
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Addison, J. 

Jawala Singh —Acoused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 129 of 1928, 
Decided on 16th April 1928, from order 
of Sess.; Judge, Jullundur, D/- 4th 
January 1928. 

❖ Criminal P. C., S. 539-J3 —Local inspection 
by trying Magistrate—Memorandum of relevant 
facte observed not recorded—Reference to such 
facts In judgment cannot be allowed. 

It ia very desirable that a judloial offioer con¬ 
ducting a looal investigation should plaoe upon 
rtoord the result of his inspaotlon at onoe so 
that the parties may havo an opportunity of 


still without difficulty. 

The learned Sessions Judge, however, 
has relied upon the inspection of the spot 
made by the Magistrate. The still was 
discovered on the night of 19th September 
1927. The Magistrate went to the spot 
after recording the proseoution evidenoe 
on 11th November 1927. He did not, 
however, reoord any •memorandum of the 
relevant facts observed by him at his in¬ 
spection as he was bound to do in aooord- 
anoe with the provisions of S. •589-B, 
Criminal P. C., which states that a Magis¬ 
trate oan view the place Jfor the purpose 
of properly appreciating the evidenoe 
given at the enquiry or trial, but that if 
he does so he shall without unnecessary 
delay reoord tho memorandum referred 
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to. This memorandum shall form part 
of the record and the accused is entitled 
to be furoishe 1 with a copy free of 
cost. 

More than that, the petitioner applied 
to the Magistrate that he should record 
the memorandum in question so that he 
could see how the visit of the spot had 
affected the mind of the Magistrate and 
so that he might be in a position to rebut 
any impression caused in the mind of the 
Magistrate by bis inspection. The Magis¬ 
trate refused to record any memorandum. 
In his judgment dated 12th December 
1927 the Magistrate, however, used a 
oircurastance observed by him on 11th 
November when inspecting the spot 
against the petitioner. He noted in his 
judgment that the still appeared to him 
to have been in operation for a consider¬ 
able time as the clay of chulah, etc , had 
turned red with use. The learned Ses¬ 
sions Judge appears to have principally 
relied on this circumstance in coming to 
the conclusion that the petitioner was 
guilty. It certainly is a most important 
circumstance ; for if the still had been 
in operation for a long time there would 
be a presumption of the guilt of the peti¬ 
tioner to whom the field belonged. Not 
one witness mentions this circumstance 
and there is no evidence on the record to 
the effect. 

It is argued before me that the failure 
of the Magistrate to record a memorandum 
of his looal inspection and -to supply the 
petitioner with a copy was an illegality 
vitiating the proceeding and, in any case, 
an irregularity by which the defence was 
prejudiced. It is the case that the ap¬ 
pellant has been convicted upon the re¬ 
sult of the local inspection which was 
kept from bis knowledge That certainly 
is an irregularity by which the petitioner 
was prejudiced in his defence and it may 
be oven an illegality. In Forbes v. Ali 
Haider Khan (11 an -admission of this 
nature was held to be an irregularity but 
in Hriday Govinda v. Emperor (2j it was 
held to be an illegality. In the present 
case it is not important to decide whether 
it is an irregularity or illegality as clearly 
the petitioner has been prejudiced in his 
defence by the memorandum not having 
been recorded by the Magistrate. The 
Magistrate only went to the spot two 
months a'ter the still was found there, 

U) A.I.H. 19*6 Cal. Ivi6=53 Cal. 46. 

( 2 , A.l.R, 1924 Cal. 1035=52 Cal. 148. 
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and the chulah may have been used for 
other purposes in the interval. In any 
case, there is no evidence that the clay of 
the chulah was red from -use on 19th 
September. It has frequently been held 
that it is very desirable that a judicial 
officer conducting a local investigation 
shruld place upon record the result of his 
inspection at once so that the parties may 
have an opportunity of seeing what the 
facts are which the judicial officer con¬ 
sidered to be established by the local in¬ 
vestigation. It was laid down in Babhon 
Sheik v. Emperor (6) that a Magistrate 
should not after making a locil investi¬ 
gation deliver his judgmeot relying upoo 
that investigation without giving an op 
portunity to the parties to rebut his opi 
nion S. 539-B, Criminal P C., shows 
that the object of a local inspection is to 
allow the Magistrate properly to appre¬ 
ciate the evidence given at the enquiry or 
trial and not for the purpose of the Magis¬ 
trate becoming the principal witness in 
the case on a question of fact. It may 
be the case that the Evidence Act does 
not prohibit the use of facts observed by 
the Judge, but it is clearly illegal for the 
Judge to beoome the principal witness in 
the case, to keep all knowledge of the 
facts that he had noted to himself and 
then to convict the accused upon such 
knowledge. 

For the reasons given I have no besita- 
tation in rejecting the result of the Ma¬ 
gistrate’s looal inspection iu the present 
case. This means that against the peti¬ 
tioner the only evidence is that in the 
middle of the night in September an illicit 
still was found working in his sugaroane 
field. That is not enough for his oon- 
viction. 1 accept the*petition, set aside 
the conviotion of the petitioner and direct 
that he be released forthwith. 

S.j.' Petition accepted. 


(3) 11910, 37 Cal. 3lO=il C.L.J. 33 o=j 1.0* 
3b5=14 O.W.N. 422. 
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which was in favour of the consignors, 
was endorsed by them to the Chartered 
Bank of India at Amritsar who were to 
deliver the receipt to the purchaser on 
payment of the price by him. It ap¬ 
pears that the bale arrived at Amritsar 
on 7th January 1921, and that it was 
stolen from the goods shed at Amritsar 
on 10th January. On 13th January the 
plaintiff paid the money to the bank and 
obtained the railway receipt ; but when 
he went to the railway station he found 
that the goods had been stolen. 

The question for determination is whe¬ 
ther the loss arising from the theft of 
the goods should be borne by the seller 
or the buyer. Now S. 86, Contract Act 
lays down that when goods have become 
the property of the buyer he must bear 
any loss arising from their destruction or 

Ifc is - however, clear that, on 
10th January 1921, when the goods were 
lost they had not become the property 
of the buyer; and he could not, there¬ 
fore, bear the loss. 

• °? r . ■5, an ‘*°“ has ' however, been in¬ 
vited to Cl. 10 of the contract by which 
the buyer promised not to hold the seller 
responsible for loss or damaee tn I 

left tie 

It is contended that, in vie* of this 

nT-h ag f re Tu ent the buyer b "ame res 

K? fK le f ° r fc . he nsk as S00n as the goods 
left the premises of the Mills at Badnora 

There is no doubt that the parties are at 

perfect liberty to agree, if they please 

that the risk shall pass to the buy®; 

before the passing of the property but 

ft is necessary that the property must be 

appropriated to the oontract. There is 
not a sointilla of evidence on 6 

sSSSsessS 

show that the eooi f W&9 no . thin 8 *>■ 
meant for the plaintiff 0 J 1 " 0861011 WQre ' 
trader. I accordingAffirm ° tber 

SSirthSt Jndga “ a 

Broadway, J.-i COQOUr/ 

Appeal dismissed. 
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Shad: Lal, C. J., and Broadway, J. 

N. S. Billimoria — Defendant — Ap¬ 
pellant. 

v. 

Gauri Mal-Narain Das — Plaintiff— 
Respondent. 

Letters Patent Appeal No. 285 of 1925, 
Decided on 5th April 1928, from decree 
of Jai Lal, J., D/- 20th July 1925, in 
Civil Appeal No. 717 of 1924. 

7 * Contract Act, S. So —Theft of goods from 
railway goods shed before its delivery to buyer — 
Buyer is not responsible for the loss. 

The plaintiff agreed to purohase 3 od the 
defendant to sell ten bales of doth, of which 
nine bales were delivered and paid for at Amrit¬ 
sar, and on 15th November 1920 tho Barer 
Manufacturing Company at Bidnera consigned 
one bale from that place to Amritsar and the 
railway receipt, which was in favour of the 
consignors, was endorsed by them to the Char- 
tered Bank of India at Amritsar who were to 
deliver the receipt to the purchaser on pay¬ 
ment of the prioe by him. It appeared that tho 
bale arrived at Amritsar on 7th January 1921 
aud was stolen from tho goods shed at Amrit- 
sar on 10th January, and on 13th January the 
plaintiff paid the money to the bank and ob¬ 
tained the railway receipt, but when he went to 
the railway station he found that the bale had 
beon stolen. It was then contended that by a 
speoia 1 agreement the buyer became responsible 
for tho risk as soon as the goods left the Dra- 
mises of the mills at Badnera. P 

Held : that, on 10th January 1921, when the 
Dertv 3 nfTh 1 K St ' they had n0t beoome pro- 

Held : further, that though the nartie, 

tha P risfc°t n b0tty t0 agrea ' if th °y Please, that 

inff nf fV ha pass to the buyer before the pass- 
mg of the property, still it is necessary that the 

traot! rty mUSt fitSt b ® ap P r °P riat ed to ^the con- 

Pakir Chand—lor Appellant. 

Badri Das— for Respondent. 

n a£ hadi ^ aI *, C - ^ '~ Tbe facts of this 
case are simple and do not admit of anv 

tK 6 ‘ 2ad ° Cfcob0r 1920 > the Plain 5 - 
BUHmorf t0 pur0ba9e - and ‘bo defendant 

SSh ? agr60d t0 sel1 ’ t0Q bales of 

f!° fcb * certain specified prioe The 

a Amr°L' he C ° atra0fc ’ was made 

at Atari gar, were embodied in a docu¬ 
ment which is oalled an “indent.- lfi 8 

common ground that nine bales of 

: n 7tt H r a r d pM °°° 

TqL t ,., 8 railway ««ip‘ 
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Tek Chand and Bhide, JJ. 


Khan Beg and others —Plaintiffs—Ap 
pellants. 


v. 


Mt. Fateh Khatun and another —Defen¬ 
dants —Respondents. 

First Appeal No. 2310 of 1923, Decided 
on 25th January 1928, from decree of Sr. 
Sub-Judge, Shahpur D - lafc May 1923. 

Custom ( Punjab)—Entries in Riwaj-i-am 
—Initiative presumption in favour of, should 
be made—Custom recorded opposed to rules 
generally prevailing — Presumption becomes 
weak—Custom recorded affecting adversely the 
right of females—Presumption •becomes still 
weaker. 

The Courts in the Punjab are bound to make 
an initial presumption in favour of the entries 
of the Riwaj-i-am, irrespective of the faot 
whether the custom, as recorded, is in accord 
with the general custom or not. Where the 
Riwaj-i-am lays down a custom, which is in 
consonance with the agricultural custom of 
the Punjab, very strong proof will have to be 
produced to displace this presumption, but 
where this is not the case and the custom 
recorded in the Riwaj-i-am is opposed to the 
rules generally prevailing, the presumption 
will be considerably weak. Where the Riwaj- 
i-am afiects adversely the rights of females 
who have had no opportunity whatever of ap¬ 
pearing before the revenue authorities, the pre¬ 
sumption will be weaker still and only a few 
instances Aight suffice to rebut it : A. 1. B. 
1910 P. C. 129 and Other Cases Beferred. 

[P 483 C 2] 

Badri Das, J. L. Kapur and Muham¬ 
mad Alam —for Appellants. 

fffanak Chand—tor Respondents. 

Tek Chand, J— One Jahan Khan, an 
Awan of Mauza Mardwal in the Khushab 
tahsil of the Shahpur District, died son- 
less many years ago, leaving him survi¬ 
vin'* two widows, Mt. Fateh Khatun and 
Mt.^Jawai, and daughters from each of 
them. On his death Jis property was 
taken possession of by Mt. Fateh Khaton 
and Mt. Jawai jointly. Subsequently 
they partitioned it among themselves and 
effect was given to this partition in the 


venue papers. 

On 9th November 1921, Mt. Fateh 
aatun gifted her entire estate to her 
arried daughter Mt. Bhag Bhar. by a 
gistered deed. The plaintiffs, who are 
e collaterals of Jahan Khan in the 
sth degree, instituted a suit alleging 
,at the land was ancestral and claiming 
declaration that the gift shall not 
feet their reversienary rights after the 
•ath of Mt. Fateh Khatun. The defen¬ 


dants denied that the land was ancestral 
and contended that the gift by the widow 
to the daughter was in the nature of 
acceleration of succession and that the 
plaintiffs had no locus standi to maintain 
the suit. The trial Court dismissed the 
suit and the plaintiffs have appealed 
(C. A. No. 2310 of 1923). 

On 6th June 1923 the other widow 
Mt. Jawai also gifted the entire land held 
by her to her married daughters, Mt. Nek 
Bakht, Mt. Mughlani and Mt. Bakht 
Bhari. The collaterals instituted another 
suit to contest this gift, which was resis¬ 
ted by Mt. Jawai and the donees on pleas 
similar to those which had been put for¬ 
ward by the defendants in the first case. 
This suit was also dismissed by the same 
Subordinate Judge and the plaintiffs 
have preferred a first appeal to this Court 
(C. A. No. 902 of 1924). As the points 
involved in both the appeals are the 
same, they have been heard together. 

The first question to be deoided is, 
whether the land in dispute was ancestral 
of Jahan Khan deceased and the plaintiffs. 
In support of his contention Mr. Badri 
Das has largely relied on the remarks 
in the pedigree table of the village pre¬ 
pared in the settlement of 1865, where it 
is stated that 16 or 17 generations back 
one Murdo Awan founded a village on a 
hillook in the jungle to the north of the 
present village Abadi, but that it was 
afterwards abandoned. Subsequently the 
ancestors of the present proprietors foun¬ 
ded the present village and gave it its 
old name Mardwal, alter the name of the 
original founder, and that since then it 
had remained abad and had never been 
deserted. Counsel suggests that Shah 
Alam was among the persons who re 
founded the village and that it must be 
presumed that; the land in dispute has 
descended from him. But there is nothing 
on the record to show when Shah Alam 
lived. It is conceded that cnly a small 

part of the land in dispute descended to 

Jahan Khan from his father Nawab and 
the remainder was acquired subsequently. 
We, therefore, agree with the learned 
Subordinate Judge's finding on this point 
and hold that the land has not been 
proved to be ancestral of the plaintiffs 
and Jahan Khan. 

The next question for decision is 
whether the plaintiffs have a locus standi 
to contest the gifts. As thedoneesi* 
each case are the daughters of the donors, 
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the .decision of this question will be 
determined by the rule of succession to 
non-ancestral property prevailing in the 
tribe. The onus of issue 3 which 
covered this point was placed on the 
•plaintiffs. In the case relating to the gift 
by Mt. Fateh Khatun no oral evidence 
was led by the parties at all and the 
only documentary evidence produced by 
the plaintiffs consisted of an extract from 
the Wajib-ul-arz of 1865, while the de¬ 
fendants relied on a decision of Lala 
Sakhir Chand, Munsif Frst Class, dated 
11th October 1920, in a suit instituted 
by these very collaterals against the two 
widows of Jahan Khan, who had sold a 
portion of his property to one Mir 
Abdulla. The Munsif had decided against 
the collaterals and the decision was up¬ 
held on appeal by Mr. Tapp, District 
■Judge. 

In the suit relating to the gift by 
Mt. Jawai, the plaintiffs produced 16 
witnesses, who made bald statements that 
according to the custom prevailing among 
'the Mahomedans of the Sun tract gener¬ 
ally married daughters were excluded 
by collaterals irrespective of the fact 
whether the property was ancestral or 
not. The testimony of these witnesses 
was rejected by the Subordinate Judge 
as worthless as none of them was able to 
•cite a single instance in whioh the 
collaterals had succeeded in preference 
to daughters in respect of non-ances- 
-tral property.' The plaintiffs, however, 
mainly relied on answers to questions 16 
and 17 printed at pp. 48 and 49 of the 
General Code of the Tribal Custom in 
the Shahpur District compiled by Mr. 
•(afterwards Sir) James Wilson in 1896 
and argued that, having regard to the 
decision of their Lordships of the Privy 
Council in Beg v. Allah DitU (l), these 
-entries were presumptive proof of the 
- oustom being in their favour. The de¬ 
fendants, on the other hand, urged that 
the entries in the riwaj-i-am were un¬ 
supported by any instances and being 
opposed to the general custom of the 
province, according to which daughters 
are preferential heirs to collaterals in 
respect of non-anoestral property, no pre- 
• sumption of correctness attached to them 

3 9 * ea . rn ^ d Subordinate Judge accepted ' 
the defendants contention and relying . 
" upon the interp retation of the aforesaid 
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decision of the Privy Council as given in 
TVazira v. Maryam (2), he decided the 
issue against the plaintiffs. 

On appeal it has been strenuously 
argued that in view of the statement of 
the tribal custom in the riwaj-i*am, the 
onus of issue 3 was wrongly placed 
on the plaintiffs and it has been urged 
that the view taken in Wazira v. Maryam 
(2) is no longer regarded as sound in 
this Court. Reliance has been placed on 
two recent Division Bench decisions in 
Labh Singh v. Mi. Mango (3) and Kahan 
Singh v. Gopal Singh (4) in the former 
of which the question has been discussed 
at great length. The respondents on the 
other hand have strongly relied on 
Wazira v. Maryam (2), Mangal Singh v. 
Budko (5), Budha v. Fatima Bibi (6), 
Gurdit Singh v. Malan (7) and Pohlo v. 
Naurdhan (8), and contend that the re¬ 
marks of their Lordships in Beg v. Allah 
Ditta (l) must be confined to the facts of 
that particular case. There can be no 
doubt that there exisCs a serious conflict 
of judicial opinion on the point -and the 
question shall have some day to be deci¬ 
ded by a larger Bench. As at present 
advised, I am inclined to the view that, 
the Courts in this province are bound tol 
make an initial presumption in favou 
of the entries in the riwaj-i-am, irres¬ 
pective of the fact whether the oustom, 
as recorded, is in aooord with the general 
custom or not. The quantum of evidenoe 
necessary to rebut this presumption will, 
however, vary with the faots and oiroum- 
stances of each case. Where the riwaj- 
i-am lays down a oustom, whioh is in 
consonance with the general agricultural 
custom of the province, very strong proof 
will- have to be produced to displaoe this 
presumption, but where this is not the 
case and the custom recorded in the 
nwaj-i-am is opposed to the rules 
generany prevailing, the presumption 
win be considerably weak. Again where, 
the Rman-am affects adversely the 
rights of females who have had no op- 
portumty whatever of appearing before 

the. revenue authorities, (jbe presumption 


(2) Wl" P : P - 1917 = 3 L.R. 1018=42 
A* P - w - R -1917. 

4 i' J’ 2- J? 37 Lah. 241=8 Lah. 281. 

r • 1927 Lah. 677=3 Lah. 527 

gj ? 9 t 18 1 4 P - R -1918=161. a 798. 

}»{ f R -1*23 Lah. 401=4 Lah, 99 
ill f ’ *• R -1925 Lah. 85=5 Lah. 884 ' 

(8) A. I, B. 1925 Lah. 208=3 Lah. 400 
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will be weaker 3till and only a few in¬ 
stances might suffice to rebut it. 

In the present case we find that a 
general answer is given to questions 16 
and 17 as governing all the Mussalman 
tribes of a predominantly Mussalman 
district like Shahpur and yet it is signi¬ 
ficant that not a single instance has been 
cited either in the riwaj-i-am or proved 
at the trial where married daughters have 
been excluded from succession to non- 
ancestral property. The respondents, on 
the other hand, had referred us to at 
least three instances in which the riwaj- 
i-am was not followed : 

(1) In Ghulam Mahomed v. Guahar 
Bihi (9), which was a case among Sipras 
of Tahsil Bhera, a Division Bench of this 
Court held that daughters excluded 
nephews in succession to non-ancestral 

property. 

(2) In that case reference was made to 
C. A. No. 665 of 1905, which was a ciso 
among majokas of this district. VN e sent 
for the record of that case and found that 
the Wajib-ul-arz entry of .1665 (which 
was relied upon in the present case also) 
was held to bo applicable to succession to 
ancestrallproperty only and the daughters, 
though married, were allowed to succeed 
to non-ancestral property’. 


(3) The judgment of Mr. Sakhir Chaud 
Munsif, affirmed on appeal by Mr. Tapp. 
District Judge, printed in the supple¬ 
mentary paper-book iu respect of the 
estate of Jahan Khan deceased, where the 
decision was contrary to the entry in the 
Riwaj-i-am. 

It is contended that these instances 
sufficiently rebut the initial presumption 
arising from the riwaji-i-am. I am, 
however, of opinion that in view of the 
fact that the issue as framed had placed 
the onus on the plaintiffs and at the tune 
when the judgment of the Subordinate 
Judge was delivered, the trend of rulings 
in this Court was in favour of limiting 
the effect of the Privy Council decision 
in Beg v. Allah Ditta (l) to those cases 
only, iu which the Riwaj-i-am was in 
consonance with the general agncul ural 

custom, it is lair to the part.es that the 
issue be re-framed and they be given 
farther opportunity to lead fresh evi¬ 
dence. I would accordingly re-frame the 
issue in the following terms and under 


(9) [1920] 1 Lah. 281=10 P.L. R. 1920—51 
' T. C. 419=19 I\ W. B. 1920. 


O. 41, R. 25, Civil P. C., remit it to the 
lower Court for enquiry and report: 

Whether according to custom, collaterals of 
the last mile holder have no locus standi to 
contest the gift of non-ancestral property by 
his widow to her daughter ? 

An effort should be made to place on 
the record the relevant entries in the 
Riwaj-i-am of this particular village and 
tribe and to place copies of as many deci¬ 
ded cases and mutations, which might 
throw light on the question, as may be 
possible 

The return will be made in three > 
months. 

Bhide, J.—I concur. 

N.K Case remanded - 
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Harrison and Dalip Singh, JJ. 
Sharam Singh —Plaintiff—Appellant. 


v. 

# 

Saihu Singh — Defendant—Respond- * 
ent 

First Appeal No. 2230 of 1922, Deoided' 
on 29th February 1928, from decree of 
1st Class Sub-Judge, Amritsar, D/- 8th 
July 1922. 

(а) Punjab Courts Act, S. 31— Judge receiv¬ 
ing plaints for distribution is acting not as - 
Court but ministerially—His discretion over¬ 
rides the provisions of Civil P. C., S. 15. 

Where a Judge receives plaints for distribut¬ 
ing to proper Courts, he is acting not in the 
capaoitv of a Court but ministerially for the 
convenience of the litigants. His discretion 
overrides the provisions of S. 15, Civil P. C. f in 
so far as he can direct a suit which might be- 
tried by a Court of lower jurisdiction to be 
tried by a Court of higher jurisdiction, but no 
suoh discretion is conferred on the suitor who 
remains bound by the provisions of 

(б) Punjab Courts Act, S. 34 -Presentation 
for purposes of limitation and kindred matters ■ 
,s the date on which plaint is presented to dis¬ 
tributing officer—But presentation is not the 
same as institution . 

When tho plaint distributed under S. 84 has - 
reached the Court of the Judge who will -dis¬ 
pose of it. the date of presentation for P^P™* 
of limitation and kindred matters is taken o be 
that on which it was presented to the distribut 
ing officer in the 'first instance. But this is 
not the same as saying that it is instituted m 
the Court of such distributing officer, for once 
he or any other Court takes cognisance o» 
plaint and makes the necessary entries in the 
register he remains seized with that plaint and 

cannot send it elsewhere ' 

transferred by competent authority. [B 466 11J 
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(c) Civil P. C., O. 7, R. 10— R. 10 has not been 
overridden by Punjab Courts Act.- 
There is nothing in the Pnnjab Courts Act to 
show that 0. 7. R. 10, Civil P. *C., has been 
• overridden or made of no effect in the Puujab. 

[P 48G C 1] 

^ (d) Civil P. C*, O. 7, R • 10— Plaint pre¬ 
sented—Valuation amended—Plaint returned 
—Plaintiff cantiot be considered agent of Court 
while presenting it to the proper Court. 
j Where the plaint was presented and on ob- 
ection by defendant, the plaintiff amended the 
valuation of the plaint and the plaint .was then 
returned to plaintiff for presentation to proper 
•Court: 

Held: that the plaintiff was not acting as 
agent of the Court: 18 P. W. R. 1916, Diet. 

(e) Civil P. C., O. 7, R. 10-Co Jrf *££2 
jurisdiction originally discovering at the time 
of passing decree that it has no jurisdiction 
do pass it — R. 10 does not apply. 

Order 7, R. 10 does not apply to cases where 
a Court originally had-jurisdiction to try the 

• suit but discovers at the time of passing a do- 

• oree that it is incompetent to pass the deoreo 
' rfT, 0 oi P ecun *ary valuation: 18 P.W. 

R 'P ( 1 ^ R l . Sl : T T [1* 486 C 2] 

Law — J °™t family—Father, 
.joint with minor son—Father major at the time 
adverse possession began against him—Time 
runs even against minor son—Limitation Act, 

'u ?° 7al *^t_ reason for df awing a dis¬ 
tinction between the powers of a manager to 
sue on behalf of the joint Hindu family f or a 

with™!?*-. the ,. fam,1 J ,n h »® own name alone 

• without imploading the other members and to 

•«ue for possession of immovable property h e - 

'plefdioV ? th fl a T tHiadU family wi&out.ii 

J „ other coparceners. At any rate 

^peo ally m the case of a father of a joint 

r-l 

aa^ost llnd ' * Uecaf0Te ' imitation runf e ’en 
ago, ort a minor member of a joint Hindu 

poillnt < " 1 ’' a0d Ghand for Ap- 
Das ‘ Jaoan Natk Aaaarwal 

Zto JZ Ma '‘ a,aU a ” d Bm 

ofashopNo. 1253 situate afcfcSSSS 

_5 afc *?f N, ? Bk Mandi on tbe ground that 
the at rt n n a “L had . giv0nu ? “• «8ht in i 


-shop under a registered Seed 3 
lease dated 11th Jnly 1907 and had k 
separate thereafter 

da^oite the <Jefendant in which it 
unnecessary to enter because the 


11 learned Subordinate Judge who tried the 
3 case states in his judgment that the 
a counsel for the plaintiff has admitted 
'• that the adverse possession of the defen- 
1 dant began on the date he executed the 
' deed of release, namely, the 11th July 
t 1907. There is no affidavit against 
the statement, and not even a ground 
of appeal that no sueh • admission was 
1 mado. The plaintiff had sued alleg¬ 
ing possession and dispossession. The 
only question, therefore, to be decided is 
i whether the suit is within time, having 
regard to the admission of the counsel 
for the plaintiff that the defendant had 
been in exclusive possession of the pro¬ 
perty since the 11th July 1907. 

The plaint was presented in the Court 
of the senior Subordinate Judge on 11th 
July 1919. The valuation of the suit as 
originally brought made it triable by a 
Subordinate Judge of tho Second Class, and 
the senior Subordinate Judge accordingly 
sent it to the Subordinate Judge, Second 
Class for disposal who proceeded to re¬ 
gister the suit in his Court. On objec¬ 
tion taken by the defendant that the suit 
was improperly valued a local commis¬ 
sioner was appointed and he valued the 
property at Rs. 12,000 odd. The 
plaintiff himself admitted that it was 
worth over Rs. 5,000. Upon this the 
Second Class Subordinate Judge returned 
the plaint to the plaintiff, for the 
presentation to the competent Court, 
presumably acting under O. 7, R. 10. 
The order of the Subordinate Judge is 
dated 6th January 1920. The plaintiff 
made up the deficiency in the Court-fee 
and altered the valuation of the plaint, 
and represented it in the Court of the 
senior Subordinate Judge ou 5th Febru¬ 
ary 19-0. It is obvious that if the suit 
>9 taken to have been instituted in the 
Court of the senior Subordinate Judge 
at the time when the plaint was first pre- 
sented to him, namely, on 11th July 
1919, then the first plaintiff’s suit is 
within time, and equally if the plaintiff’s 

SSL» t0 be in the 

nn Senior Sub o^inate Judge 

not lL S?? 1920 ’ the »it would 
within tima unless the plaintiff 
oould establish any plea of disability. 

read?m» ?? seems .^? Q s perfectly dear on 

c proVlslona °f S. 16, Civil p 

gather S* J?* 3 ’ 9' . 4 of tb at Code to- 

37 * Pnniah r h * pr °! 1810n8 of Sa ’ 34 aud 
’ ™ jab Courts Aot, that plaints ar 0 
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presented to the senior Subordinate 
Judge as he is the person appointed to 
receive plaints because he distributes 
plaints to the proper Courts. His dis¬ 
cretion overrides the provisions of S 15, 
Civil P. C. in so far as he can direct a 
suit which might be tried by a Court of 
lower jurisdiction to be tried by a Court 
of higher jurisdiction, but no such dis¬ 
cretion is conferred on the suitor who 
remains bound by the provisions of the 
Code. 

The senior Subordinate Judge in re¬ 
ceiving plaint is, therefore, acting not 
in the capacity of a Court but minis¬ 
terially for the convenience of the liti¬ 
gants, who otherwise would be put to 
the trouble of first presenting a plaint in 
a competent Court, then finding that that 
Court had sent it to the senior Subordi¬ 
nate Judge for distribution, and then 
discovering to what Court the senior 
Subordinate Judge had sent that -oase 
for disposal. From all this, however, it 
does not follow that all suits can be said 
to be instituted in the Court of s the 
senior Subordinate Judge. It is true 
that when the plaint has reached the 
Court of the Judge who will dispose of 
it the date of presentation for purposes 
of limitation and kindred matters is 
taken to be that on which it was pre¬ 
sented to the distributing officer in the 
first instance But this is not the same 
as saying that it is instituted in the 
Court of such distributing officer, for once 
he or any other Court takes cognizance 
of a plaint and makes the necessary 
entries in the register he remains 
seised with that plaint and cannot 
send it elsewhere unless and until 
it is transferred by competent authority. 
The argument, therefore, of counsel for 
the appellant that the suit must be taken 
to have been instituted in the Court of 
the senior Subordinate Judge on 11th 
July 1919 and that, therefore, the Court 
of the Subordinate Judge Second Class* 
erred in haading the plaint back to the 
plaintiff for presentation to a competent 
Court whereas he should have sent it 
himself to the Court of the senior Sub¬ 
ordinate Judge has no force whatsoever. 
There is nothing in the Punjab Courts 
Act to show that 0. 7, R. 10, Civil P. C., 
has been overridden or made of no effect 
in the Punjab, and we do not consider 
that this was ever the intention of that 
Act. We, therefore, consider that tbo 


Subordinate Judge was correct in hand¬ 
ing back the plaint to the plaintiff for 
presentation and the date of the institu¬ 
tion of the suit must be taken to be the 
5th February 1920. 

Further in this particular case the 
plaintiff proceeded to alter the Court-fee 
and to amend the valuation of the plaint. 
The argument, therefore, that the plain¬ 
tiff was acting as the agent of the Court 
of the Subordinate Judge, which is based 
on Aiam Ali v. Akhtar Hussain (1) would 
not apply in the circumstances of the 
present case, the plaintiff having by his 
own act terminated the agency if ever 
there was one. Moreover Azam Ali v. 
Akhtar Husain (l) relates to a different 
class of cases to which 0. 7, R. 10 does 
not apply, namely where a Court origin¬ 
ally has jurisdiction to try the suit but 
discovers at the time of passing a decree! 
that it is incompetent to pass the decree 
because of the pecuniary valuation. To 
such class of suits 0. 7, R. 10 on its 
wording does not apply. Therefore, Azam 
Aii v Akhtar Husain (l) has no applica¬ 
tion to this case for this reason also. 

The next point urged by counsel for 
the appellant is that no limitation can 
run against a minor member of a joint 
Hindu family as regards adverse posses¬ 
sion even though his father who was- 
joint with him was a major at the time 
that the adverse possession began. For 
this argument counsel relies on Jawahir 
Singh v. Udai Parkash (2),a Privy Council, 
ruling, in which it was held that in order 
to set aside an alienation of joint family 
property by the father of two minor sons 
it was immaterial for the purposes of 
limitation that the elder son had not 
sued within three years of attaining 
majority. This case seems to us to be 
altogether on a different footing from the 
present class of case. The right to set 
aside an alienation made by a member of 
a joint Hindu family-is a right personal 
to all the members of the family and it 
cannot affect the rights of any one mem¬ 
ber of that family that some other mem¬ 
ber of the family has chosen to acquiesce 
in that alienation. Totally different con- 
siderations arise where the question is of 
adverse possession against the joint Hindu 
family treated as a legal persona. If the- 
argument of counsel for the appellant^* 

m rioici is p. w. r. 1916=331. c. sos. 

(2) A. I. R. 1926 P. c. 16=48 All. 152—53^ 
I. A. 36 (P. C»). 
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correct then, provided a joint Hindu 
family kept on having fresh members 
added within an interval of thirty years 
or thereabouts, whether by birth or by 
adoption, there never could be adverse 
possession of immovable property against 
such joint Hindu family. The proposi¬ 
tion so stated is so startling that it would 
need considerable authority to compel 
this Court to come to that conclusion. On 
the contrary, however, no authority has 
been cited in support of such a proposi¬ 
tion. Assuming, therefore, for the pur¬ 
poses of argument that the plaintiff and 
his father were joint, the adverse posses¬ 
sion against the joint Hindu family com¬ 
menced on 11th July 1907 and as the 
father was a major at the time, time ran 
against the whole joint Hindu family 
from that date and the minority of the 
plaintiff could not prevent the running of 
time. Of course the case might be differ¬ 
ent if the so-called adverse possession was 
really a disguised form nf a gift or an 
alienation by the adult members of the 


joint Hindu family in which case the 
principles of Jawahir Singh v. Odai 
Parkash (2) might apply But even at 
its best, if Jawahir Singh v. Udai Par¬ 
kash (2) were taken to apply to this case 
then, on the reasoning which was ap¬ 
proved by their Lordships of the Privy 
Council contained in Ganga Dayal v. 
Mani Bam (3), the test as to whether 
time ran or did not run would be whether 
the managing member of the family could 
or oould not sue on behalf of the whole 
family without joining all the members 
of the family. There is a conflict of 
rulings on this point as noted by Mulla 
in his book on Hindu law. It seems to 
ns that the better opinion is that con¬ 
tained in the rulings reported in Mahomed 
Sadiq v. Ehedan Lai (4) and Ammachal 
v. Vythialinga (5), which was approved 
by the Privy Council in Eishen Prasad 
v. Ear Narain Singh (6). There seems 
to be no valid reason for drawing a dis¬ 
tinction between the powers of a manager 
to sue on behalf of the joint Hindu family 
for a debt due to the family in his own 
name alone without impleading the other 
members and to sue for possession of 

8) 62 WyJ 81 AU ' 166=1 L °* 824=8 A ‘ L * j: 

111 p.”l. w P aM' 151=30 L a 197= ^ 

[1888] 6 Mad. 37. 

0 « 9 (P?cf AH * 272=9 11 C ‘ 739=38 L A. 
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immovable property belonging to the 
joint Hindu family without impleading 
the other coparceners. At any rate espe¬ 
cially in the case of a father of a joint 
Hindu family it seems that the con¬ 
sideration is even stronger in favour of 
holding that he could sue both on behalf 
of himself and his minor sons without 
impleading the minor 30 ns. The position, 
of course, will be different where co- ( 
parceners other than the father or the! 
managor were suing, but into that point 1 
we need not enter. We, therefore, con¬ 
sider that time ran against the plaintiff 
from 11th July 1907 and the suit is, 
therefore, barred by limitation. 


It is next contended by counsel for the 
appellant that it should be held that the 
father of the plaintiff and the plaintiff 
were no longer members of a joint Hindu 
family after the defendant had been sepa¬ 
rated by the deed of release on 11th July 
1907. Various rulings have been cited 
on the question a3 to what the presump¬ 
tion is in the absence of any evidence as 
to the separation of all the members of a 
joint Hindu family when admittedly one 
has been separated. It is unnecessary to 
consider all the rulings in detail because 
the plaintiff is out of Court on the short 
ground that ho never pleaded that he was 
separate from his father. On the con¬ 
trary his suit was based on the assump¬ 
tion that he was joint with his father 
and, therefore, was entitled to the whole 
of the property as against the defendant. 
In the trial Court, it was distinctly so 
stated as found by the trial Court at 
p. 58 of the paper book, and there was no 
ground of appeal in this Court challeng¬ 
ing that finding or admission before him. 
vye, therefore, do not oonsider that the 
plaintiff is entitled to raise this point 
now before us. The plaintiff’s appeal, 

therefore, fails and is dismissed with 
oosts. 




1Q0 A\ - I, 7. A. A ua* 01 

1924] is really disposed of by the find- 
ings of fact arrived at above. The plain- 
tin in this case sued certain parsons who 
had exeouted a mortgage in favour of his 
father. The plaintiff’s brother, alleging 
that he also was an heir of his father 
apphed to be impleaded as a party also. 
The oase was compromised by the plain- 
, », a ° d hl8 brother, who had been im¬ 
pleaded as a defendant, urged that the 
compromise oould not bind him 
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Tho trial Court held that the brother 
had been separated from the family by 
•the deed of release dated 11th July 
1907. This is correct and cannot seri¬ 
ously be contested. The only question, 
therefore, that remains is whether the 
plaintiff was also separated at the same 
time from his father. 

Now, bearing in mind the fact that the 
plaintiff was a minor of some six or seven 
years of age, at the most, at the time, 
and bearing in mind that the deed of 
release specifies no shares of the parties 
and obviously was drawn up only with 
the object of getting rid of one member 
of the family who was having disputes 
with the others, it seems to us fairly 
■clear that the inference in the circum¬ 
stances of this case should be that the 
plaintiff remained joint with his father 
even after the disruption of his brother. 
We must not be taken as laying down 
any proposition or any general rule on 
this point. What we hold is that under 
the peculiar circumstances of this case 
the only reasonable inference from the 
fact is that the plaintiff remained joined 
with his father. 

The appeal, therefore, fails and is dis¬ 
missed with costs. 

Harrison, J.—I agree. 

R.D. Appeal dismissed. 
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Bhide, J. 

Mt. Pana Dibi — Applicant—Appel¬ 
lant. 

v. 

Mahla and others —Defendants Res¬ 
pondents. 

Misc. First Appeal No. 2815 of 1927, 
Decided on 2nd April 1928, from order 
of Senior Sub-Judge, -Montgemory, D/- 
■27th July 1927. 

# (a) Guardian and Wards Act (8 of 1890), 
S. 47— Appeal under—Limitation Act, Art. 156 
applies. 

Though it is true that in an appeal filed 
under S. 47, Guardians and Wards Act, the 
Aot appears to be silent both as regards the 
procedure to be followed in respect of appeals 
and tho period of limitation for the same, still 
as the general provisions of the Civil Procedure 
•Code as regards procedure are applicable to 
cases under the Guardians and Wards Act, the 
procedure in respect of appeals under S. 4i, 
•Guardians and Wards Act must be taken to be 
governed by the provisions of the Civil Proce¬ 
dure Code, and the period of limitation in 


. Mahla (Bhide, J.) 1928 

respect of the appeal under S. 47, Guardians and 
Wards Act, would therefore seem to be 90 days 
from the date of the order under appeal: 7 
P. B. 1698 and 43 Af ad. 51, Fell, [P 489 C 1] 

(b) Civil P. C., S. 141—" Suit ” includes 
appeal , 

The word “ suit ” in S. 141, Civil P. C., i s 
used in a comprehensive sense, so as to include 
appeals, which are only continuations of suit; 
39 Mad. 195, Ref. to. [P 469 c 1] 

(c) Limitation Act (9 o] 1908), S. 5-Mistake 
of counsel's clerk is not sufficient ground for 
extension of time. 

Mistake on the part of counsel’s clerk can¬ 
not be considered a sufficient ground for exten¬ 
sion of time under S. 5, Lim. Act: A.I.R. 
1924 Lah. 401, Foil. [P 489 C 2] 

Muhammad Amin —for Appellant. 

Deo Raj Sawhney for J. G. Sethi —for 
Respondents. 

Judgment.—This is an appeal from 
an order of the Senior Subordinate Judge 
Montgomery, appointing the respondent 
a guardian of the property of two minors. 
The order of the senior Subordinate 
Judge is dated 27th July 1927. The ap¬ 
peal was filed on 28th October 1927. The 
learned counsel made a note under the 
grounds of appeal that, excluding the 
time spent in obtaining the copies, the 
appeal was within the time, as 27th 
October 1927 was a holiday. It appears, 
however, that only one day was admis¬ 
sible for the copy and the last day for 
filing the appeal was 26th October 1927. 
The learned counsel for the appellant 
conceded that his note referred to above 
was wrong and that the appeal would be 
time barred if the period of limitation 
were 90 days. He, however, raised a 
new point, viz , that there is no period 
of limitation prescribed * by the 1 law 
for an appeal under the Guardians and 
Wards Act. His contention was that the 
present appeal is filed under S. 47, Guar¬ 
dians and Wards Aot, and that there is 
no period of limitation prescribed for it 
either in that Act or in the Indian Limi¬ 
tation Act. As regards Art. 156, Sch. 1, 
Lim. Action which the learned counsel 
for the respondent relied, he urged that 
that article applied only to appeals 
under the Civil Procedure Code, and 
secondly even if the later expression were 
to be interpreted to mean appeals, the 
procedure with respeot to which is gover¬ 
ned by the Civil Procedure Code, there is 
nothing in the Guardians and Wards 
Act or the Civil Procedure Code to show 
that the procedure in the case of the pre¬ 
sent appeal is governed by.the latter Code 
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There seems prima'facie some force in 
the above contentions, but I do not think 
they are sound. It is true the present 
appeal is filed under S. 47, Guardians 
and Wards Aot, and the Act appears to be 
silent both as regards the procedure to be 
followed in respect of appeals and the 
period of limitation for the same. There 
are, however, various allusions to the 
Civil Procedure Code in the Guardians 
and Wards Act, which suggest that the 
procedure laid down in that Code was 
intended tc be followed:see e, g., S. t 43 and 
48). It was held by Sir Charles Boe, 
Chief Judge of the Punjab Chief Court 
in Muhammad v. Muhammad (l), that 
the general provisions of the Civil Pro* 
cedure Code as regards prpcedure are ap* 
plioable to cases under the Guardians 
land Wards Act. 

Moreover S. 141, Civil P.C., lays down 
that the procedure provided by the code 
in regard to suits shall be followed as far 
as it oan be made applicable in all pro¬ 
ceedings in any Court of civil jurisdic¬ 
tion. It has been held by their Lord- 
ships of the Privy Council in Thakur 
Prasad v. Fakirullah (2) (at p. 3), that 
the proceedings to which this seotion 
applies are “ matters ” in the nature of 
suits such as 'proceedings in probates, 
guardianship and so forth, etc. It seems 
thus clear that the procedure with res- 
peot to suits will apply to the proceed¬ 
ings in guardianship cases. It was urged 
that S. 141, Civil P. C., only refers to the 
procedure in respect of suits. But it 
seems to me that the word “ suit " is 
used here in a comprehensive sense, so 
as to include appeals, whioh are only 
continuations of suits: of. V. Atchayya v. 
Venkata Seetarama Chandra (3), and the 
procedure in respect of appeals in the 
Code must 'be taken to govern ap¬ 
peals arising out of any proceedings 
in a Court of civil jurisdiction, in the 
absence of any statutory provision to 
the contrary, 

I hold, therefore, that the procedure in 
respeot of appeals under S. 47, Guardians 
and \yard8 Act, must be taken to be 
governed by the provisions of the Civil 
Procedure Code. It has been held in 
~ti amasivami Pilla i v. Tahsildar of Ma- 

(1) [1898] 7 P. R. 1898. ' 

52 8 6(P.O) A11 ' 106=22 I,A * 44=6 Sar ‘ 

(3) [1918J 89 Had. 1<J5=18 I. 0. 555=24 SI. 

u j. na (p. b.). 
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dura (4), that Art. 136, Scb. 1, Lim. Act’ 
applies to appeals under special Acts the 
procedure in respect of which iB gover¬ 
ned by the Civil, Procedure Code. The 
period of limitation in respect of the 
appeal under S. 47, Guardians and Wards 
Act, would, therefore, seem to be 90 days 
from the date of the order under appeal. 

The learned counsel for the appellant 
has filed an affidavit of his olerk owing to 
whose mistake the counsel is said to 
have been misled. But mistake on the 
part of counsel’s clerk cannot be consi¬ 
dered a sufficient ground for extension ol 
time under S. 5, Lim. Act: vide Shphadat 
v. Hukum Singh (5), and the learned 
counsel also did not press this point. 
He, however, urged in the end that ex¬ 
tension may be granted on the ground 
that the interests of a minor are con¬ 
cerned. The present dispute is, however, 
between two persons who want to be ap¬ 
pointed guardians. In every appeal 
under the Guardians and Wards Aot, 
the interests of a minor will usually be 
involved and I do not think this fact by 
itself can be considered to bean adequate 
ground for extension of time. I am un¬ 
able to see that there are any other spe¬ 
cial circumstances justifying extension 
of time in this oase. I dismiss the ap¬ 
peal, but leave the parties to boar their 
costs. 

S J. Appeal dismissed. 


(4) 


(o) 


[1920] 43 Mad. 51=37 M. L. J. 110=10 
M.L.W. 226=53'I. C. 405=(1919) M.W.N. 
5G5. 

A. I. R. 1924 Lab. 401. ' 
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Addison, J. 

Fazal Khan— Plaintiff—Appellant. • 

v. 

Anwar Defendant—Kespondent. 

Second Appeal No. 1571 of 1926, De¬ 
cided on 14th March 1928, from decree of 
Dist. Judge, Jhelutn, D/- 8th March 1926. 

* H Ci ?* 1 P ’ C -' S - 11 M-D*ughter's minor 
son inheriting property bequeathed to hie mother 
restator s brother suing for possession oh the 
ground of invalidity of will—Minor's guardian 
compromising the suit by giving up property in 
the brother s favour—Minor successfully suing 
to set aside the compromise—Brother institute 
ing suit for the land left by the testator on the 
samo allegations as in his first suit—Tho last 
suit was held not barred on the principle of 
res judicata. '• * * 

A 9on 1039 Gakkhar of Jholum tahsil made a 
will bequeathing his land in favour of UU 




■190 Lahore Fazai. Khan v. Anwar (Addison, J.) 


192$ 


daughter. She was succeeded by her sou. The 
testator’s brother instituted a suit against his 
minor grandson for possession of the land on 
the ground that the will was not executed when 
the testator was of a disposing mind and that 
he had no power to make a will under oustom. 
The guardian ad litem of the minor com¬ 
promised the suit and gave up the land in 
favour of the brother. The brother accordingly 
obtained a compromise decree for possession of 
the land in question. Later, the minor’s suit 
to set aside this compromise was decreed in 
his favour. Thereupon, the brother instituted 
a suit for the land left by the brother on the 
same allegation as in his first suit: 

Held : that the suit by the brother for the 
land was not barred on the principle of res 
judicata. [P 491 C 1] 

❖ (6) Custom ( Punjab) — Gift—Power of alien¬ 
ation and power of testation go together—Will. 

It is a well recognized principle of law that 
the power of alienation inter vivos and the 
power of testation go together, and that if the 
former is proved to be governed by custom the 
latter is presumed to follow the 3ame rule. 

IP 491 C 1] 

(c) Custom (Punjab)—Sonless Ghakkar of 
Jhelum can will away ancestral property in 
favour of his daughter in presence of his 
brother. 

Under customary law of the Jhelum District 
a soDless Ghakkar of tahsil Jhelum can make a 
will disposing of his ancestral property in favour 
of his daughter in the presence of his brother: 
48 P.R. 1903; A.I.R. 1924 Lah. 452; 122 P.R. 
1916; 22 P. R. 1904; 107 P.R. 1887:85 P.R. 
1904;-71 P.R. 1904; 56 P.R. 1881; 53 P.R. 1884; 
122 P.R. 1884; 93 P.R. 1885; 108 P.R. 1891; 53 
P.R. 1902; A.I.R. 1921 Lah. 221; and A.I.R. 
1923 Lah. 125; Rel.on: 57 P.R. 1896 and 28 P.R, 
1896; Dist. £P 493 0 1] 

Anant Ram —for Appellant. 

Zafrullah Khan —for Respondent. 

Judgment.—Allah Ditta, a sonless 
Gakkhar of Badlot, Jhelum tahsil, made 
•a will bequeathing his land in favour of 
his daughter Mt. Daulat Begam on 17th 
August 1921. He died shortly afterwards 
and the land was mutated in favour of 
his daughter. She died and was succeeded 
by her son Anwar, mutation being effected 
in his favour on 15th June 1922. On 
5fch July 1922, Fazai Khan, the brother 
of Allah Ditta, instituted a suit against 
Anwar through his father Bahadur Khan, 
as his guardian ad litem for possession of 
the land on the ground that the will was 
not executed when Allah Ditta was of a 
disposing mind and that he had no power 
to make a will under custom. On 18th 
July 1922, the guardian ad litem of the 
minor Anwar compromised the suit and 
gave up the land in favour of Fazai Khan. 
Fazai Khan accordingly obtained a com¬ 
promise decree for possession of the land 


in question. On 8th December 1922, 
Anwar,by his next friend Dasaundhi Khan,’ 
instituted a suit against Fazai Khan for 
a declaration to the effect that the com¬ 
promise decree for possession against 
Fazai Khan wa3 not binding upon the 
minor and haj no effect on his rights as- 
it wa3 obtained by the collusion of his 
father and Fazai Khan. It would appear 
that the minor’s father, who was his guar¬ 
dian ad litem, obtained a daughter of 
Fazai Khan in marriage, and on appeal to 
the Court of the District Judge the 
minor’s suit was decreed. 

Fazai Khan thereupon, on 22nd October 
1924, instituted the present suit for the- 
land left by Allah Ditta, his brother, on 
the same allegations as in his first suit. 
Both the Courts below held that the will, 
by Allah Ditta was duly made in favour 
of his daughter and that he had power ta 
make it under custom. The learned Dis¬ 
trict Judge, however, granted a certificate 
under S. 41, Punjab Courts Act, on the 
question as to whether a sonless Gakkhar 
of Baldot, Tahsil Jhelum, could make a 
will of his ancestral property in favour 
of his daughter in the presence of his 
brother. On this certificate Fazai Khan 
has preferred this second appeal. 

A preliminary objection was taken that 
the suit was barred on the principle of 
res judicata. What was argued was that, 
in the minor's suit for a declaration that 
the compromise decree was not binding 
on him by reason of his father’s collusion, 
the defendant Fazai Khan could haver 
pleaded that in any case the will was not 
duly made and that it was invalid by 
custom and in this way have resisted the- 
suit. As he did not do so, it was claimed, 
that under Expln. 4, S. 11, Civil P. C., 
the matter had become res judicata a 3 - 
these matters might and ought to have 
been made grounds of defence in the 
former suit. It seems to me, however, ( 
that the objection must fail. The minor’s, 
suit was only to the effect that the decree 
in Fazai Khan’s first suit should be set 
aside because it was obtained against him. 
through the collusion of his father. If 
collusion was proved he was entitled to 
his decree. It might have been better if 
it had been ordered that the first suit by 
Fazai Khan should be reopened when the- 
minor obtained his decree, and that the- 
first suit should then have been proceeded- 
with and decided on the merits. This* 
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'has sometimes been done. As it was not 
'done in the present case, Fazal Khan was 
certainly entitled to bring the present 
suit which is in eSect the same as his 
first suit. I am unable to hold that the 
merits should have been fought out in 
the minority suit. 

It was held by a Full Bench in Mt. 
Bano v. Fateh Khan (1), that the distinc¬ 
tion under Punjab customary law bet¬ 
ween the power of gift inter vivos and the 
power of testation is a matter of degree 
and form only, and where the power to 
gift is shown to exist an initial presump¬ 
tion arises that there is a co-extensive 
power of testation. This Court, in Mt. 
Rakhi v. Baza (2), accepted this princi¬ 
ple, but allowed the presumption which 
arose to be rebutted by an express entry 
in the riwaj-i-am. It was also stated in 
Taj Muhammad v. Sayad Muhammad (3) 
that it is a well-recognized principle of 
|law that the power of alienation inter 
ivivos and the power of testation go to¬ 
gether, and that if the former is proved 
to be governed by custom the Utter is 
presumed to follow the same rule. This 
principle is embodied in para. 56 (b) of 
the tenth edition of Rattigan’s Digest of 
Customary Law. For this reason, if there 
is proof of the power to-gift, it can be relied 
upon to prove the power of testation. 
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It was laid down that,, although the- 
initial presumption throughout the pro¬ 
vince is against the power of alienation 
in respect of ancestral land and the bur¬ 
den of proof at tho outset rests on the 
person asserting such a power, yet in, 
cases of Mahomedan tribes of the 
Jhelum District the presumption against 
the validity of a gift by a sonless pro¬ 
prietor to a daughter or daughter's son 
is not of great weight and may be easily 
shifted. In my opinion this is the cor¬ 
rect view. It was held by a Full Bench 
in Gujar v. Sham Das (7) that the onu& 
probandi generally lies on the person, 
asserting the existence of the power of a. 
sonless proprietor to alienate ancestral 
land. By reason, however, of the princi¬ 
ple laid down in 22 P. R. 1904 the onus, 
is very light upon Mahomedans in the- 
tract I am dealing with, especially when- 
the gift is in favour of a daughter or her 
son. I shall quote what was said at 
p. 92 of the 1904 judgment : 

Our conclusion, therefore, is that the power 
of gift in favour of a daughter’s son is one 
very commouly exercised among the Mussalmnn. 
tribes of the Jhelum District, and is rarely 
successfully contested except in some cases in 
which the entire ancestral li.lding lias been- 
so gifted, and that the burdeu laid upon the- 
person setting up the validity of suoh a gift> 
by the Full Bench ruling is of the lightest- 
and one which may be very easily shifted. 
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The learned counsel for the appellant 
relied on Muhammad Khan v. Dulla (4), 
in which it was held that a sonless 
Gakkhar of the Jhelnm District could not 
make a gift of the whole of his ancestral 
land in favour of his sister's son in the 


presence of his near collateral. He alsc 
referred to Muhammad Beg v. Bahadui 
(5), where it was held that a sonlesi 
Mughal of the Jhelum tahsil could noi 
gift the whole of his ancestral property 
under custom to his daughter’s son it 
the presence of a nephew. A more recen 
ruling which requires examination i< 
Sher Jang v. Ghulam Mohi-ud-din (6) 
It was held in it that a sonless Mahom 
edan Mair Rajput of theOhakwal tahsi 
of the Jhelum District could gift half o 
his ancestral land in favour of his daugh 
ter’s son in presence of his collaterals 


W C1903J ^48 F. R. 1903=111 P. L. R. 19C 

(2) A. i. R.' 1924 Lah. 452=5 Lah. 84. 

(8) [1917] 122 P.R. (19161=48 P.L.R. (19tf 
, L0 -126=94 P.W.R. 1916. 

(4) [1896] 67 P.R. 1896. 

(5) [1896] 23 P.R. 1896. 

(6) [1904] 22 P.R. 1904=40 P.L.R. 1904. 


The principle laid down in Sher Jang > 
v. Ghulam Mohi-ud-din (6) was ap¬ 
proved in Fazal v. Khan Muhammad 

(8) : see para. 1 at p. 313 of the- 
Report). The case of Mugbals of got 
Phaprah of Chakwal and Pind Dadan 
Khan tahsils arose in Hassan v. Jahana * 

(9) and it was held that among them a 
gift by a sonless proprietor of the whole- 
of bis ancestral immovable property te 
his relations in the female line is valid 
in the presence and without the consent 
of his male agnates. The same view was- 
taken ' in this oase also. The oase Mu¬ 
hammad Beg v. Bahadur (5) was dis¬ 
tinguished. 


There are numerous authorities to the- 
effect that the Mahomedan tribes of 
this traot have power to make wills or- 
gifts, disposing of their ancestral pro¬ 
perty in favour of daughters or their- 
sons. In Allah Bakhsh v. Muhammad’ 
Bakhsh (10) it was held that Mughals. 


! 


[1887] 107 P.R. 1887. 
f 85 P- R-1904=172 P. L. R. 1905. 
rW.l l ?- R - 1 »°4=96P. L.R. 1904. 
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'8 

(9. . -. 

(10) [1881] 66 P. R. 1381. 
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got Phapra of the Pind Dadan Khan 
tahsil of the Jhelum District could be¬ 
queath all their ancestral property in 
favour of a daughter’s son in the absence 
of male issue. 

In Charagh v. Chamman (ll) it 
was held that a sonless Mahome- 
clan Rajput of Jhelum could make a 
gift of his ancestral land in favour of his 
son s daughter. In Sabalam v. Sur- 
faraz (12), it was held that a sonless 
proprietor amongst Janjuas of Jhelum 
tahsi 1 could bequeath ancestral land in 
favour of his daughter. In Fazal v. 
-I/f. Bhagbari (13) it was held that a 
3onless Mahomedan Rajput of the 
Chakwal tahsil could make a will in 
favour of his daughter and in Karm 
Baksh v. Fatta (14) it was held that 
Chuhan Rajputs of Jhelum could make 
gifts of ancestral land in favour of sons- 
in-law in the presence of nephews Feroze 
Khan v. Amir Muhammad (15) is an 
important decision. It was held by a 
Division Bench that a gift by a sonless 
proprietor of his ancestral land to his 
daughters and their husbands in the pres¬ 
ence of first cousins was valid by the 
custom of Gakkhars in village Domeli in 
the district of Jhelum. This case is on 
all fours with the present.except that the 
village is different. Muhammad Khan 
v. Dulla (4) which I have already re¬ 
ferred to was distinguished. It was held 
in the 1896 cases that the power to gift 
to a sister’s son did not obtain among 
Gakkhars in Jhelum and it was said in 
the 1902 case that the matter was not 
very fully discussed in the judgment of 
that case, which was also not on all 
fours with the case being deoided. An¬ 
other instance among Mabomedan 
tribes of this tract is afforded by Mu¬ 
hammad Khan v. Mt. Kesran (16), where 
it was held that by custom among 
Kahuts of tahsil Chakwal of the Jhelum 
District a sonless proprietor could make 
a free disposition of his ancestral land 
to a daughter in the presence of bro¬ 
thers. The case of Gakkhars in the ad¬ 
joining district of Rawalpindi is dis¬ 
cussed in Sardar Khanam v. Amir 
Zaman (17) and it was held that a son - 

(11) [1884] 53 P. R. 1884. 

(12) [1884] 122 P. R. 1884. 

13) [1885] 93 P. R. 1885. 

(14) [1891] 103 P. R. 1801. 

(15) [1902] 53 P. R. 1902=74 P. L. R. 1902. 

(1G) A. I. R. 1921 Lah. 221=2 Lah. 170. 

■(17) A. I. R. 1923 Lah. 125=3 Lab. 392. 
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less Gakkhar could gift the whole of his 
ancestral property without the consent 
of his near male kindred. 

I have discussed the authorities near¬ 
est to the present case. According to 
the answer to question 78 of the custom¬ 
ary law of Jhelum District Gakkhars 
said that there was a difference of opin¬ 
ion as to whether a proprietor could dis¬ 
pose of his property by will. The right 
to make wills, it is stated, was not 
generally recognized, but a large minor¬ 
ity said that it might be done even in 
the presence of sons who could not, 
however, be excluded altogether. The 
cases cited were chiefly gifts and not 
wills. 

In fact wills were practically unknown 
everywhere in the Punjab until after the 
Sikh times. In view, however, of the 
authorities that I have discussed in¬ 
stances of gifts are effective in establish¬ 
ing the power to make wills. Janjuas 
gave practically the same reply as Gak¬ 
khars. The Jhelum Janjuas went fur¬ 
ther and said that there was no custom 
empowering a proprietor to make a will. 
Yet it was held by the Punjab Chief 
Court in Sabalam v. Mt. Sarfaraz (ll) 
that they had power to make a will in 
favour of daughters As regards gifts 
the Gakkhar’s reply to question 89 shows 
that there was no dispute as to self-ac¬ 
quired and moveable property being 
gifted. That was recognized by all, but 
it was added that the decisions were con¬ 
flicting as regards their power to make 
gifts of ancestral property. The riwaj-i- 
am, therefore, leaves the matter doubt¬ 
ful, but it shows that a large minority of 
Gakkhars was in favour of the power of 
gifting ancestral property and of mak¬ 
ing wills. The burden is, therefore, very 
light upon the minor defendant to es¬ 
tablish the custom. 

The first witness for the defendant 
gave an instance where his maternal 
uncle Fateh Ali Khan made a gift of his 
ancestral land in favour of his daughter. 
The suit of the reversioners failed. He 
also cited an instance of the plaintiff’s 
own family. The father and paternal 
uncle of the plaintiff gifted some land in 
favour of their sister and the plaintiff 
was unsuccessful in recovering the land 
though the suit ultimately came to the 
High Court. The fourth witness for the 
defendant, a lambardar, cited an in¬ 
stance of a gift of 64 kanals of land in 
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favour of his own wife by her father. A 
suit was brought to set aside the gift 
and was contested up to the Chief Court, 
but it failed. The other case givea by 
him was that of his paternal uncles Nur 
Khan and Amir Khan. They made a 
will bequeathing their land in favour of 
Mt. Muhammad Bi, daughter of Nur 
Khan. A civil suit was brought by one 
of the reversioners and failed. He also 
gave an instance of Khuda Dad Khan 
having made a will in favour of his 
daughter Mt. Nawab Begum. Another 
instance given by him was that of Pir 
Bakhsh who made a will in favour of his 
daughters. No suits were brought in the 
case of the last two instances. 

The sixth witness for the defendant 
gave another instance. His father mar¬ 
ried a Gakkbar woman and her father, 
who was a Gakkhar, made a gift of land 
in her favour. That land was still with 
the witness though the heirs brought a 
suit to contest the gift. 411 the wit¬ 
nesses examined on behalf of the defend¬ 
ant stated that there was a custom 
among Gakkhars by which they could 
make wills, in the absence of male issue, 
in favour of daughters. 

As against the above evidence the 
plaintiff only examined three witnesses, 
one of whom is nearly related to him. 
They do not belong to the parties' 
village but to the village of the 
plaintiff's wife. They stated that there 
was no custom amongst Gakkhars 
to make wills disposing of ancestral 
property, but could give no instances 
where wills or gifts were sot ’ aside. The 
evidence, therefore, is entirely in favour 
of the defendant and against the plain¬ 
tiff’s contention that a sonless Gakkhar 
has no power to make a will in favour 
of his daughter. 

/ After a careful consideration of the 
authorities, the customary law of the 
•Jhelum District, and of the evidence, I 
am of opinion that a sonless Gakkhar 
of tahsil Jhelum can make a will dis¬ 
posing of his ancestral property in favour 
of his daughter in the presence of his 
brother. I, therefore, dismiss the ap¬ 
peal with costs. 

Appeal dismissed* 
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Bhide, J. 

Dogar Singh and others —Plaintiffs- 

Appellants. 

v. 

Mt. Dhanti —Defendant—Respondent. 

Second Appeal No. 3099 of 1927, Deci¬ 
ded on 2od April 1928, from decree of 
Addl. Dist. Judge, Hoshiarpur, D/- 12tb 
July 1927. 

Citiif P. C., S. 11 — A finding against a pre 
form's defendant against whom no relief is- 
claimed does not operate as res judicata. 

A finding against a defendant who was joined 
only as a pro forma party ann against whom no 
relief jwas claimed cannot operate as res judi¬ 
cata. ~ [P 494 C 2] 

One P sold sonhe of his land to one G. S as - 
P’s reversioner sued for possession of the land 
after the death of R on tho allegation that the 
sale was without necessity and consideration. 

S also claimed possession on the ground that D,. 
widow of P’s son, had remarried. D was joined 
as a pro forma defeudant. The Court held that 
as a matter of fact no remarriage had taken 
place. Later D, in whose name P’s lands were 
mutated, got notices of ejectment issued toS... 
S, failing in suits to contest the notices, insti¬ 
tuted a suit for possession of property left by 
P against D who, it was alleged, had remarried » 
and thereafter executed deed of relinquishment 
in S’s favour with respect to property left by P. 

D contended that question of remarriage in the 
previous suit was decided against 5 and could 
not therofore be reopened. 

Held : that the decision in the previous suit 
on the question of the marriage did not operate • 
as res judicata,as the matter was not directly 
and substantially in issue between the same * 
parties : 12 CaL 680 ; 27 All. 69; and 25 Pom. 
589; Rtl. on.: A. I % R. 1925 Mad. 1025; A. I. P. 
1926 Cal. 80 ; A.I.R. 1921 Mad. G94; and A.IJt... 
1923 All. C13 ; Dist. [p 494 q o] 

Fakir Chand —for Appellants. 

Duni Chand —for Respondents. 

Judgment.— Civil Appeals Nos. 3099 • 
and 3100 of 1927 are connected and will 
be disposed of together. The plaintiffs in 
both the suits are reversioners of one • 
Ram Singh.. On the death of Ram Singh 
his land9 were mutated in the name of 
his son's widow, Mt. Dhanti. According 
to the plaintiffs' allegations Mt. Dhanti 
remarried and thereafter executed a deed’, 
of relinquishment in their favour with 
respect to the property left by Earn 
Singh. The plaintiffs were put in posses* 
sion of the property accordingly. The ‘ 
entries in the revenue records with res* 
peot to the lands remained nnohanged. 
The defendant taking advantage of thoso 
entries got notices of ejeotment issued to • 
the plaintiffs-. Plaintiffs instituted suits to * 
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contest the notices but failed. Thereafter 
they instituted the present suits in a civil 
Court for possession of the lands left by 
Bam Singh. 

The defendant denied the plaintiffs' 
allegations and pleaded inter alia that 
the question of remarriage raised in a 
previous suit between the parties was 
decided against the plaintiffs and could 
not, therefore, be reopened. The trial 
Court held that the decision of the ques¬ 
tion as regards remarriage was not 
barred by the rale of res judicata but 
dismissed the suits on merits. On ap¬ 
peal the learned District Judge was of 
opinion that the decision in the previous 
3uit on the question of remarriage ope¬ 
rated as res judicata and without going 
into any other issue dismissed the appeals 
on that point. The plaintiffs have filed 
-second appeals and the sole point for 
decision in both the appeals is whether 
the lower appellate Court’s deoision that 
the issue as to remarriage is barred by 
the Tule of res judicata is correct. 

The facts as regards the previous liti¬ 
gation in which the question of re¬ 
marriage arose were briefly as follows : 
Ram Singh had sold some of his land to 
one Gurdit Singh and the plaintiffs as 
his reversioners sued for possession of 
'the land after the death of Ram Singh on 
•the allegation that the sale was without 
necessity and consideration. The plain¬ 
tiffs claimed possession on the ground 
that Mt. Dhanti, widow of Ram Singh’s 
son, had remarried. Mt. Dhanti was 
joined as a pro forma defendant. She 
first stated that no remarriage had taken 
place but subsequently, when examined 
as a witness, deposed that'remarriage had 
taken place as alleged by the plaintiffs. 
The Court, however, held that, her state¬ 
ment was collusive and that as a matter of 
of fact no remarriage and taken place. 
The finding was also affirmed by the 
District Judge on appeal in that case. 
The learned District Judge has held 
that this decision in the previous case 
operates as res judicata for the pur¬ 
poses of the present' suits. 

On behalf of the appellants it is urged 
that the decisions in the previous case 
cannot operate as res judicata because 
Mt. Dhanti was only a pro forma defen¬ 
dant in that case and no relief was 
claimed against her and the matter eannot 
be said to have been directly and substan¬ 
tially in issue as between the plaintiffs 


and Mt. Dhanti. Brojo Behari v. Kedar 
Nath (1), Malhi Kunvar v. Immuddin (2) 
and Ramdas v. Wajir Sahib (3) are cited 
as authorities and appear to-support the 
contention. On behalf of the respondent 
reliance is placed on Cheria Kottavan 
Karan v. Korath Ammalu (4), Rajendra 
Nath v. Bhabini Dasi (5), P. K. V. Kalan- 
dar v. K. V. P. Kalendar (6) and Kedar 
Nath v. Sheo Shankar (7). None of these 
latter rulings seem to be in point, as the 
question whether a finding can operate as 
res judicata against a defendant, who 
was only a pro forma party and against 
whom no relief was claimed, does not 
seem to have been raised in any of the 
cases. In the present instance the ques¬ 
tion as to remarriage of Mt. Dhanti arose 
in the previous suit only because the 
plaintiffs were asking for immediate pos¬ 
session. The land had been sold by Ram 
Singh in his lifetime and Mt. Dhanti, as 
the widow of his predeceased son, had no 
right to challenge the sale. She was 
joined only as a pro forma defendant and 
had no right to appeal in respect of the 
finding arrived at by the Court on the 
question of remarriage. In such cir¬ 
cumstances it seems clear that she could 
not be held to be bound by the decision 
in the previous case: cf. Malhi Kumdar 
v. Imamuddin (2). I 

It was urged an behalf of the respon¬ 
dent that the question of remarriage 
was important in the previous suit, but 
this fact by itself is not sufficient. It is 
clear from the wording of S. 11 that in 
order that a finding may operate as res 
judicata the matter must be directly and 
substantially in issue between the same 
parties. This condition was, I think, 
not fulfilled in the present instance. 

I, therefore, accept these appeals and, 
setting aside the order of the learned 
District Judge, remand the oases to him 
for reiecision of the appeals on merits. 
Stamps on appeals to be refunded. Costs 
to follow final decision. 

Appeal accepted. 


[1886] 12 Cal. 580. 

[1905] 27 All. 59=1 A. L. 3 . 363. 
[1901] 25 Bom 589. 

A. I. R. 1925 Mad. 1025. 

A. I. R. 1926 Cal. 80. 

A. I. R. 1921 Mad. 694. 

A. I. R. 1923 All. 613=48 All. 515. 
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Shadi Lal, C. J., and Broadway, J. 

Shiv Charan Lal —Appellant. 

v. 

Bhawani Shankar and another Res¬ 
pondents. 

Letters Patent Appeal No. 114 of 1925, 
Decided on 13th April 1928, from order 
of Campbell, J., D/- 18th March 1925, in 
■Civil Appeal No. 2153 of 1924. 

(a) Guardian and Wards Act, (8 of 1890), 
Ss. 31 and 41— Death of ward puts an end to 
guardianship—Summary jurisdiction of Court 
can be invoked for recovery of money belonging 
to deceased ward from the guardian. 

The words “ any cause ” in S. 41 (3), 
Guardians and Wards Act are not restricted to 
the oauses mentioned in sub-Ss. (1) and 12) ol 
&. 41. [P 496 C 2] 

Just as the death of the guardian puts an end 
to his guardianship, so does the death of the 
ward himself. The death of tho ward does not 
pat an end to the jurisdiction of the Court over 
the guardian, and the property can be recovered 
Irom the latter without having recourse to a 
regular suit : (1918) AT. W. N. 440 ; A. I. R. 
1925 Sind 269 and 33 Bom. 419 ; Foil. ; 42 All. 
1, not Foil. [P 495 C 2] 

(b) Interpretation of statutes—Words. 

Words in a statute should be taken to have 
been used in their ordinary sense. fP 495 C 2) 

Badri Das and Jiwan Lal Kapur —for 
Appellant. 

Jagan Nath Aggarwal — for Respon¬ 
dents. 

Shadi Lal, C. J. —The facts relevant 
to the question of law debated before us 
may be shortly stated : One Thakur 
Das was appointed a guardian of the pro¬ 
perty of the minor Barkat Ram. The 
minor suspected the guardian of having 
misappropriated his property, and, in Oc¬ 
tober 1920, he applied to the Court that 
the guardian be called upon to render ac¬ 
counts. The minor died in August 1921, 
and after his death Thakur Das rendered 
accounts to the Court which found him 
liable to pay a largo sum of money to the 
minor s estate. He was accordingly 
directed to deposit in Court the amount 
due from him ; and, as he did not deposit 
the money, the Court imposed upon him 

a mif *° r QO ?' com P^ anca with its order. 

The question arises whether the sum- 
pi*ry jurisdiction of the Court could be 
invoked against Thakur Das for the re¬ 
covery of the money belonging to the 
deceased ward, or whether a regular suit 
was the only remedy available against 


Now, S. 41, sub-S. (3), Guardians and 
Wards Act, 8 of 1890, lays down that 

wheu for any cause the powers of a guardian 
cease, the Court may require him or, if he is 
dead, his representative, to deliver, as it directs, 
any property in his possession or control be¬ 
longing to the ward or any accounts in his 
possession or control relating to any past or 
present property of the ward. 

It is beyond dispute that when the 
powers of a guardian of the property 
cease in the manner contemplated by the 
sub-section, the Court is entitled to call 
upon him to render an account of bis 
stewardship and to deliver the property 
or money belonging to the ward to such 
person as the Court directs. There can 
be no doubt that, just as the death of the 
guardian puts an end to his guardianship 
so does the death of the ward himself. 
The death of the ward is one of the 
causes for which the powers of a guardian 
cease, and I consider that it comes with¬ 
in the ambit of the phrase “for any 
cause” mentioned in the aforesaid sub¬ 
section. 

It is, however, argued that the scope 
of the phrase is limited by sub-Ss. (1) 
and (2) of S. 41, which enumerate the 
causes that determine the powers of a 
guardian of the person or the property of 
a minor and, as the death of the ward is 
not one of the oauses mentioned in those 
sub-sections, the remedy prescribed by 
sub-S. (3) cannot be used against the 
quondam guardian after the death of the 
ward. I am not prepared to place this 
narrow construction upon tho words “for 
any cause” used by the legislature. The 
words when used in their ordinary dic¬ 
tionary meaning are wide enough to 
inolude all causes which terminate the 
guardianship, and it is an established 
canon of the interpretation of statutes 
that words should be taken to have been 
used in their ordinary sense. 

There is no valid ground for holding' 
that the soope of the phrase "for any! 
cause” should bo ourtained by a reference 
to the provisions of sub-Ss. (1) and (2) ofl 
S. 41. The adoption of suoh construc¬ 
tion would imply that we should read, in 
the sub-seotion, words "for any of the 
foregoing causes,” or some other word 3 
to that effect, instead of the phrase 
actually used by the legislature. 

It will be observed that S. 34 of the 
Act invests the Court with oertain sum¬ 
mary powers 'for the protection of tho 
property of the minor during the period of 
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guardianship and authorizes it to require 
the guardian of the property to exhibit ac* 
counts and to pay money due on those 
accounts in the manner directed by it. It 
is also conceded that these powers can be 
exercised when the guardianship of the 
property is determined by any of tho 
causes specified in S 41 (2). Why should 
the Court become functus officio, if the 
cause determining tho guardianship is the 
death of the ward ? Is there any reason 
for making this differentiation ? Surely, 
the Court, which has appointed the guar¬ 
dian and is acquainted with his dealings 
with tho property is in a much better 
position than any other Court to settle 
various matters relating to his steward¬ 
ship of the property. This method of 
deciding disputes about the nature and 
the extent of the property and the liabi¬ 
lity of tho guardian with respect to that 
property provides not only an efficacious 
but a cheap and expeditious remedy. 
There i3 no reason why the Court should 
be deprived of this jurisdiction when the 
guardianship i3 determined by the death 
of the ward. 

Neither the language of the statute nor 
genoral principles furnish any convincing 
argument to sustain the contention that 
the death of the ward puts an end to the 
jurisdiction of the Court over the guar¬ 
dian, and that the property cannot be 
recovered from the latter without having 
recourse to a regular suit. It was no 
doubt laid down by the Allahabad High 
Court in Chandra Bhukhan Singh v. 
Sujan Euar (I), that on the death of the 
minor the Court has no power to call 
upon the guardian to deliver up the 
minor’s property ; but the contrary view 
was taken by the Madras High Court in 
}Jataraja Pillai v. Snbaraya Pillai (2), 
in which the decision of a single Judge 
was confirmed on appeal by a Division 
Bench. The same view has been adopted 
by the Court of the Judicial Commis¬ 
sioner of Sind in Fateh Chani v. 
Parbatibai (3). The judgment of^ the 
Bombay High Court in ilurlidhar Sathu 
v. Vallabh Das Murlidhar (4) also 
proceeds upon the assumption that the 
Court has jurisdiction to pass orders 

(1) [19201 42 All. 1=52 L C. 167=17 A. L.J. 

861. 

(2) [1918] M. W. N. 440=51 I. C. 529. 

( 3 ) A. I. R. 1925 Sind 269=18 S. L. R. 85. 

(4) [1909] 33 Bom. 419=3 I. C. 172—11.Bom. 

L. R. 512. 


against a guardian whose powers have- 
ceased by reason of tho minor's death. 

Apart from tho judicial authorities, I 
am of opinion that the words “any cause" 
are not restricted to the causes mentioned 
in sub-3s. (1) and (2] of S. 41 ; and that 
the death of the ward, which ex concesso 
puts an end to the powers of the guardian 
of the property, is a cause within the> 
meaning of that expression. The appeal 
is, therefore, dismissed with costs, 

Broadway, J. —I concur. 

S.J. Appeal dismissed. 
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Dalip Singh, J. 

Valina Rama —Accused—Appellant. 

v. 

Emperor— Opposite Party. 

Criminal Appeal No. 1079 of 1927„ 
Decided on 14th December 1927, from 
order of Addl. Dist. Magistrate, Delhi, 
D/* 1st December 1927. 

Punjab Borstal Act (11 of 1926)— Accused, a 
minor, associating with'habitual criminals— 
Benefit of the Act can still be given to him. 

A minor boy cannot be denied the benefit of 
tho provisions of the Punjab Borstal Act simply 
because he associated with habitual criminals. 

[P 197 C 2] 

Judgment.—These four appeals will 
be disposed of in one judgment. Bboja, 
accused, has been convicted by the learned 
Magistrate under S. 243, I. P. C. and' 
sentenced to three years' rigorous impri¬ 
sonment. Mt. Kaili has been convicted 
under S. 243, I. P. C„ and sentenced to 
five years’ rigorous imprisonment. Vaina 
Ram has been sentenced to seven years^ 
rigorous imprisonment under Ss. 232 235 
and 243, I P. C. Mt. Sonhi has been, 
sentenced under S. 232 to two years’ 
rigorous imprisonment. 

The facts as shown by the prosecution- 
evidence are as follows ; Bhairo Singh 
alias Baioa (P. W. No. 8) is a boy of 
eight years who lives with tho four ac¬ 
cused above named who are related as 
follows ; Vaina Ram is the husband o 
Mt. Sonhi. Mt. Kalli is his paternal 
aunt and Bhoja is the son of Mt. Kalli. 
Bhairo has given evidence showing that 
all the four accused used to take part in 
counterfeiting King’s ooin. He further 
informed the police that the day before 
the arrest, which took place on 1st -June 
1927, Mt. Kalli had sold eight rupees 
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four-annas worth of counterfeit four* 
anna and two-anna bits to one Gulzari 
Lai. Gnlzari Lai has appeared in evi¬ 
dence and has corroborated the state¬ 
ment, and he further producd a box con¬ 
taining four anna and two anna bits 
which the treasurer, also a prosecution 
witness, declares to be counterfeit coin. 
The learned Magistrate also finds that 
they are counterfeit coin and that it is 
apparent to the eye. Bhairo Singh fur¬ 
ther deposes that on the day of the ar¬ 
rest Bhoja was given Rs. 3 by Vaina 
Ram accused to be taken to Shahzad 
(P. W. No. 2). 

The Inspector deposes that Shahzad 
came to him on 31st of May and told 
him that there was a gang of coiners 
about the place who were making 
counterfeit four anna bits. That same 
day Shahzad showed him two counter¬ 
feit four anna pieces. According to 
Shahzad these had been obtained from 
Bhoja. The Inspector told Shahzad to 
get some more counterfeit coin and the 
Inspector and some constables'went and 
waited on the 1st June morning at the 
shop of Shahzad who is a pan seller and 
who told the Inspector that the coiners 
would appear at his shop for the pur¬ 
pose of selling counterfeit coin. No 
coiner appeared and finally Shahzad 
went off to see what the matter was and 
returned with Bhoja and Bhairo Singh. 
On the person of Bhoja being searched 
Rs. 3 wore found and these have been 
declared by the treasurer to be counter¬ 
feit coin. Bhairo Singh proceeded to 
make a statement which has already been 
related. The police then proceeded to 
Gulzari Lai’s shop where they got 
counterfeit four anna pieces, eto., from 
him. The police then raided the house 
accompanied by some witnesses and 
Mt. Sohni and Vaina Ram were aotually 
found making counterfeit coin, and mould 
together with some metal and other 

instruments for counterfeiting coin were 
found in their possession. 

I see no reason to disbelieve this evi¬ 
dence against Vaina Ram and Mt. Sohni. 
and Varna Ram admits a previous oon- 
viotion under S. 232/235. I, therefore. 

^! r ^ 6 .° ase a S ain8fc Vaina Ram 
and Mt. Sohni fully proved under S. 248, 
and it is also fully proved against Vaina 
Ram under-S. 232/235. The sentences 

their appeal^ 119 1 dismisa 

,1928 L/63 


As regards Mt. Kalli the evidence of 
Bhairo Singh and of Gulzari Lai shows 
that she actually passed counterfeit coin 
and I do not consider that the sentence 
is severe in her case and I, therefore, 
dismiss her appeal also. She might 
have been convicted under S. 240,1. P. G. 
but the sentence is anyhow adequate. 

Against Bhoja the evidence of the 
Inspector Nur Muhammad shows that he 
was in possession of Rs. 3 counterfeit 
coin. The evidence of Bhairo showsjtbat 
he used to assist in making these coun¬ 
terfeit coins and, therefore, he knew that 
these coins were counterfeit and were to 
be passed on to Shahzad. I therefore, con¬ 
sider that he has been rightly convicted 
under S. 243. The learned Magistrate 
has refused to send him to a reformatory 
school though Bhoja gives his age as 
thirteen and the doctor who examined 
him states that bis age is between four¬ 
teen and fifteen. The reason given by 
the learned Magistrate is that the state¬ 
ment of Bhoja shows that he is an habi¬ 
tual criminal and a liar. It is rather 
hard that a boy between thirteen and 
fifteen should be called a liar because he 
did not immediately proceed to confess 
his guilt and implicate his mother and 
his other relatives. That he is asso¬ 
ciated with habitual criminals is hardly 
his fault and I should think that this 
was a fit case for applying the provisions 
of the Punjab Borstal Aot 11 of 1926. 
I, therefore, while maintaining the oon- 
viotion, alter the sentence of three years 
rigorous imprisonment passed to one of 
three years detention under this Act in 
a Borstal institution. Otherwise the 
appeal is dismissed. 

S J - Sentence altered. 


«. •». w&o L,anore 

Shadi Lal, C. J., and Broadway, J. 

Chandar and others — Defendants- 
Appellants. 

v. 

Bala Pershad and others— Plaintiffs- 
xvesponaeats. 

Letters Patent Appeal No. 37 of 1927 
Deoided on 21st March 1928, from judg 
“} q °* P Singh. J., D/• 24th Janu 

1926 1927, m ° 1Vl1 Appeal No< 1807 oi 
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Easements Act (5 of 1882), S. 13--<2ua$i ease¬ 
ment—Property on slope — Partition—Person 
holding quasi dominant position possesses 
casment to drain • water through the lower 
portion. 

Where the entire property stood oa a slope 
and before partition all the rain-water which 
fell on the property was allowed to pass over 
the courtyard in its entirety aud thence into 
the municipal drain through an outlet: 

Held : that, on partition, it is reasonable to 
hold that the person to whom the quasi domin¬ 
ant portion of the premises was allotted was 
given the right to continue to drain his water 
on to the courtyard and this right of easement 
was not only continuous but, having regard to 
all the circumstances, apparent. 

[P 493 C 2, P 499 C 1] 

Kishen Dayal—lor Appellants. 

Anant Bam Khosla and Jagan Nath 
Aggarwal —for Respondents. 

Broadway, J. — Ooe Kalwa owned 
certain property in Delhi. In 1919 this 
property was partitioned at the instance 
of one Rupa, a grandson of’Kalwa, who 
was entitled to a 15th share. The pro* 
perty, whioh consisted of certain build¬ 
ings with a courtyard in the middle, was 
situate in a slight slope, the upper level 
being abouc 18 inches to 2 feet higher 
than the lower. Rupa was allotted the 
buildings and part of the courtyard 
which existed on the upper level. He 
sold his property to one Thakar Das in 
1920. Thakar Das, however, lost this 
property as a result of a pre-emption 
suit brought by Lala Bala Pershad and 
others, and in August 1922 these pre- 
emptors as plaintiffs instituted a suit 
against the owners of the property on 
the lower level claiming an easement 
entitling them to discharge their rain¬ 
water and water for daily use through 
the courtyard of the -defendants and an 
injunction prohibiting the defendants 
from ‘interfering with this easement. 
It appears that a wall had been erected 
by the defendants across the courtyard 
which interfered with the flow of water, 
rain or for daily use, from the property 
of the plaintiffs. The trial Court de¬ 
creed the plaintiffs' suit which was 
however dismissed by the learned Dis¬ 
trict Judge on appeal. The plaintiffs 
thereupon came up to this Court ,! n 
second appeal when Mr. Justice Dalip 
Singh maintained the order of the learned 
District Judge so far as the water for 
daily use was concerned but granted the 
plaintiffs a decree for an injunction res¬ 
training the defendants from preventing 
the rain-water from the plaintiffs' pro¬ 


perty passing into the courtyard of the 
defendants and discharging itself at a 
certain point X marked in the plan into 
the municipal drain. The defendants 
thereupon preferred an appeal under 
Cl. 10, Letters Patent, through 
Mr. Kishen Dayal. Mr. Jagan Nath 
Aggarval appeared for the plaintiffs- 
respondents. 

Now the easement claimed by the 
plaintiffs was one of those, termed quasi 
easements and 

may be described as conveniences to which an 
owner subjects one part of his property for the 
benefit of another. Whenever such parts are 
separated by grant or devise on the part of the 
owner of what is called the quasi dominant 
heritage, these conveniences, in the absence of 
a stipulation to the contrary, are taken as ease¬ 
ments by the grantee or devisee. 


It was contended by Mr. Kishen Dayal 
that in this case it had not been shown 
that the easement claimed was an 
“ apparent ” one although he admitted 
that it was “continuous.” He further 
contended that in order to make an 
easement “ apparent ” it was necessary 
that some drain or outlet should bo visi- 
ble either on the dominant or servient 
tenement, and that an easement could 
not be acquired for a flow of water over 
the surface of a servient tenement, with¬ 
out a definite channel for its carriage. 
This latter contention is however 
opposed to Munshi Missar v. Bhim Raj- 
man (l). 

It having been admitted that the right 
to drainage which has been decreed was 
a continuous easement the question for 
determination is whether it was an 
*' apparent ” one. Now having regard to 
the fact that before partition the entire 
property stood on a slope there can be 
no doubt that before partition all the 
rain-water which fell on the property 
was allowed to pass over the courtyard 
in its entirety and thence into the muni¬ 
cipal drain through the outlet # at point 
X referred to above. On partition, 
inasmuch a 9 there wa9 no stipulation to 
the contrary, I think it reasonable to 
hold that the person to whom the quasi 
dominant portion of the premises was 
allotted (in this case Rupa) was given 
the right to continue to drain his water 
on to the oourtyard whioh still remained 
iu possession of the defendants, and I 
agree in the view taken by th e learned 

«8=17 0. L. J. SG8= 1S 

1 ‘ i. C. 821=17 C. W. N. 306 (F. B.) 
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Judge in Chambers that this right of 
easement was not only continuous but, 
having regard to all the ciroum stances, 
apparent. The plaintiffs 9tood in the 
shoes of Rupa and I would, therefore, 
dismiss this appeal with costs. 

Shadi Lai, C. J —X concur. 

S.J. Appeal dismissed. 
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Harrison and Dalip Singh, JJ. 

Tara Singh —Plaintiff—Appellant. 

v. 


Ganpat Rai executed a will which is 
printed at p. 23 in First Appeal No. 756 
of 1924 (Harjas Bai and Shiv Bam v. 
Bam Saran and others). In this wil 
Ganpat Rai stated that he was owner, 
and in possession of certain property, 
some of which was ancestral and some of 
which was self acquired. He also stated 
that his son Nathu was not a good char¬ 
acter ' and wa9 disobedient and, there- 
fore, would not be able to keep the ances¬ 
tral property intact or pay the debts due 
by Ganpat Rai and perform the death 
ceremonies according to Hindu law. 
Therefore, he made a will declaring that 


Bam Saran and others —Defendants— 
Respondents. • 

First Appeal No. 3040 of 1922, Decided 
on 29th February 1928, from decree of 1st 
Class Sub*Judge, Sialkot, D/- 16th No¬ 
vember 1922. 

(a) Hindu Law^Coparcenery of father and 
son—Father can not ozclude son from survivor¬ 
ship by will . 

A Hindu son, if be is a coparoener with his 
father, acquires by birth a right in the joint 
family property and the father cannot, by will, 
exclude him from the right of survivorship. 

[P 500 C 2) 

(5) Will —• Construction — An invalid will 
cannot be ratified. 

A will is not a voidable alienation which can 
be ratified or consented to, and if a will was in¬ 
valid from the start, it would remain invalid, 
though, of oourse, a person entitled to take pro¬ 
perty disposed of by the will may waive his 
right to take that property at any time. 

, . y . [P 501 C 1] 

(c) Limitation Act , Art. 144 — Assertion of 
exclusive right by one cosharer against the other 
— Art. 144 applies. 

Where two coparceners have.separated but 
before the property is divided by metes and 
bounds, one of them asserts an exclusive right 
of the whole property in himself, a suit by a 
usufruotuary mortgagee from the other for pos¬ 
session would be barred if brought after 12 
years, limitation commencing from the date of 
assertion of adverse title. Art. 144 applies and 
not Art. 127. [p 502 C 1 ] 

Sardha Bam t Bishen Narain and M. L. 
Puri for Appellant. 

G. G. Narang and C. Bai—ior Respon¬ 
dent No. 1. 

Singh, J—These three appeals 
oan be disposed of in one judgment as the 
facts of all three are similar. One Gan¬ 
pat Rai had two sons, the elder Nathu 
and the younger son Ram Saran. Mphan 
Jjal is the son of Ram Saran. It is con¬ 
ceded on both sides that Ganpat Rai and 
£>ib two sons at one time formed a joint 
iunda family. On 23rd March 1904. 


after his death his son Ram Saran would 
be entitled to the whole of the property 
left by him. Nathu was to get Rs. 1,000 
in cash only. Ganpat Rai died on 29th 
November 1908 Nathu made the 
following alienations to Tara Singh : 

1. Mortgage-deed dated 25th July 1909, for 
Rs. 4,500 with interest, of shops Nos. 5 and 6 
shops Nos. 263 and 264. 

2. Morfcgago-deed dated 30th September 1909, 
for Rs. 2,000 with interest, of shops No9. 8 and 9. 

3. Mortgage-deed dated 6th Ootober 1909, for 
Rs. 1,000 with interest of shop No. 10. 

4. Mortgage-deed dated 26th November 1909, 
for Rs. 3,000 with interest of shops Nos. 332, 11 
and 12 . 

AH these mortgage-deeds were with 
possession. 

The mortgagee Tara Singh brought a 
9uit on the basis of these mortgage-deeds, 
The trial Court gave a decree for Rs. 
37,840 and costs in favour of the plaintiff 
against Ram Saran, the decretal amount 
and costs to be recovered from the pro¬ 
perty of the deceased Nathu if he left any 
property. It dismissed the suit so far as 
the property mortgaged was concerned. 
Hakim Singh, the legal representative of 
Tara Singh, is the appellant in civil ap¬ 
peal No. 3040 of 1922 : 


Nathu made the following alienations 
to Harjas Rai and Shiv Ram : 

1 . Mortgage-deed dated 25th October 1909, 
for Rs. 1,000 ; Rs. 750 with interest at Bs. 2 per 
cent, per mensem and Rs. 250 without interest. ' 
o ^^Sage-deed dated 5th January 1910, 
1 °q afc Rs * 2 p0r 0Qnfe * P er mensem. 

, « A°I& ag ®' de ed dated 12th February 1910, 

for Rs. 4,000; Rs. 3,000 with interest at Re. 1-8-0 
per oent. per mensem and Rs. 1,000 without in¬ 
terest. 

4 *'i> ^n°n& agd ^ eed dated 12th February 1910, 
for Ra. 2,000 at Re. 1-8-0 per oent. per mensem. 

All these mortgages were with posses- 
8lon \ Harjas Rai and Shiv Ram brought 

* a 5 lfc tbe ba0iB oi bbea ® mortgage- 
deeds. They were in possession of one 
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shop only, namely 12 comprised in th 9 
mortgage-deed dated 25th October 1909. 
The trial Court gave them a decree for 
Rs 21,737 and costs against Ram Saran, 
defendant, as the legal representative of 
the deceased Nathu Ram, the amount to 
be realized from such property of the de¬ 
ceased Nathu Ram, as he may have left. 
It dismissed the suit so far as the mort¬ 
gaged property was concerned. Harjas 
Rai and Shiv Ram are appellants in oivil 
appeal No. 756 of 1924. 

Ram Saran brought a suit for posses- 
sion of the shop referred to above which 
was in the possession of Harjas Rai and 
Shiv Ram, alleging that they were his 
tenants. Shiv Ram pleaded that he was 
in possession as mortgagee. Ram Saran 
also asked for Rs. 180 as rent. The trial 
Court dismissed the plaintiff's suit about 
rent, holding that there was no relation¬ 
ship of landlord and tenant established, 
but it passed a decree for possession of 
the shop in dispute on the ground that 
the mortgage by Nathu to Shiv Ram was 
invalid. Shiv Ram is the appellant in 
civil appeal No. 1696 of 1926. 

On 17th November 1909, Nathu Ram 
brought a declaratory suit against Ram 
Saran praying for a declaration to the 
effect that Nathu Ram wa3 owner of, and 
entitled to, a half-share of the immo¬ 
vable property left by his father. Neither 
the plaint nor the pleas, nor the judg¬ 
ment of the trial Court in the suit is on 
any of the records in the present suit. 
The trialjCourt dismissed the suit on 2ad 
February 1910, holding, as conceded by 
both sides, that Nathu Ram was not in 
possession of any of the property and, 
therefore, could not bring a declaratory 
suit. Nathu appealed and the decision 
in the appeal is at p. 29 of the paper book 
in Civil Appeal No. 756 of 1924. The 
deoision is based on a compromise which 
is printed at p. 18 of the same paper 
book. The decision is dated the 25th 
March 1912. By the compromise Nathu 
admitted that the will made by his father 
was valid, that he had received Rs. 1,000 
left by his father for him under the will 
from Ram Saran and that Ram Saran was 
the sole owner of the entire property left 
by Nathu’s father ; but Nathu was enti¬ 
tled to have for purposes of residence 
only two shops and a baithak situate in 
Jiwan Singhwala bazar and was further 
entitled to Rs. 20 per mensem as main¬ 


tenance for life. The parties were to bear 
their own costs. 

The first question to be deoided in all 
these appeals is whether Nathu and Ram 
Saran continued to be joint until Nathu’s 
death, which seems to have occurred some 
time before 7th October 1912, or whether 
Nathu and Ram Saran and Ganpat Rai 
ceased to be members of a joint Hindu 
family during the lifetime of Ganpat Rai, 
or whether Nathu and Ram Saran con¬ 
tinued to be joint for some time after the 
death of Ganpat Rai but separated before 
the alienations by way of mortgage were 
made by Nathu. 

So far as Tara Singh’s case is con¬ 
cerned, the position is fairly clear. 
Counsel for the plaintiff in oral pleadings 
before issues printed at p. 36 of the paper 
book in civil appeal No. 3040 of 1922 
pleaded that Nathu and Ram Saran were 
joint owners as members of a joint family 
in all the 21 shops after the death of 
Ganpat Rai, but before mortgaging the 
property Nathu had become separate from 
his brother, though the property remained 
joint. The counsel jfor the defendant 
Mohan Lil, son of Ram Saran, pleaded 
that Nathu was not joint with his bro¬ 
ther at the time of mortgage either as a 
member of the joint Hindu family or as 
a co owner in the property, because Gan¬ 
pat Rai had disinherited him and the 
property was the self-acquired property 
of Ganpat Rai. There is no oral plead¬ 
ing by Ram Saran. However, on the 
evidence led in the case together with the 
admission of counsel for the defendant 
Mohan Lai, who in this matter may very 
well be presumed to represent the know¬ 
ledge of Ram Saran as well as of Mohan 
Lai it is clear that at the time of the first 
mortgage Nathu and Ram Saran were not 
members of a joint Hindu family. It is 
clear, however, that, unless it be held 
that the will of Ganpat Rai was valid, 
Nathu and Ram Saran were co-owners or 
tenants-in-common of property left by 
their father. It has not been seriously 
contended before U3, and indeed could not 
be contended, that Ganpat Rai’s will was; 
valid in its inception. A Hindu son, if 
he is a coparcener with his father, ac¬ 
quires by birth a right in the joint family 
property, and there is nothing whatever 
to show us that Ganpat Rai was entitled 
to exolude Nathu Ram from .his right of 
survivorship without giving him a share 
by-partitionjwhich admittedly was never 
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done. Counsel for the respondent Ram 
Saran faintly argued that, 'though the 
will was invalid in its inception, yet it 
became good by the agreement made by 
Nathu Ram in the compromise deed dated 
,26th July 1911 ; but a will is not a void¬ 
able alienation which can be ratified or 
(consented to, and if the will was invalid 
• from the start it would remain invalid, 
though, of course, a person entitled to 
take property disposed of by the will may 
waive his right to take that t property at 
any time. 

We, therefore, hold that Nathu 
and Ram Saran were not members of a 
joint Hindu family at the date of the first 
mortgage to Tara Singh, namely 25th 
September 1909, but they were joint 
owners in equal shares of the property 
left by Ganpat Rai. The trial Court oa 
this point had held that Nathu and Ram 
Saran had continued to be joint up to the 
date of Nathu’s death, and, therefore, one 
coparcener could not dispose of his un¬ 
divided interest in the coparcenary pro¬ 
perty by way of mortgage. On the find¬ 
ing that Nathu and Ram Saran continued 
to be joint this decision would be correct. 
It follows equally, however, that if 
Nathu and Ram Saran had separated 
after their father’s death Nathu was com¬ 
petent to alienate his share of the property 
that he held in tenancy-in-common with 
hi3 brother Ram Saran. As regards the rea¬ 
sons for our deoision, we consider that, 
apart from the oral evidence and the 
pleadings, all the circumstances of the 
case tend to show that, after the death 
of their father Ganpat Rai, Nathu and 
Ram Saran ceased to have their meals 
m common or to reside in a oomrnon 
house, and it is equally dear that Ram 
Saran asserted a right under his father's 
will to be exclusive owner of the 
property.. It is clear that when Nathu 
brought hia suit declaring that he was 
entitled to a half share he regarded him¬ 
self as owner of a specified share in the 
property. This could not be the case if 
he were still a member of the joint 
Hindu family, and we, therefore, con¬ 
sider, as held above, that the pleadings 
the evidence and the ciroumstances of 
the case show that there had been a 
disruption of the joint Hindu family 
some time after Ganpat Rai’s death and 

Nathn th S-t rBt ,- aUeaat ion ia saifc by 
P*atha . which alienation itself is of a 

Qau Bhara .oertaia properties. 


Tbe next question which was raised 
before us by counsel for the respondent 
is that the last alienation in Tara 
Singh's case, namely the mortgage dated 
26th November 1909, was made pendente 
lifce, the suit having .been brought on 
17th November 1909. In Harjas Rai’s 
case all the alienations except the first, 
namely, the mortgage dated 25th Octo¬ 
ber, 1909, were made pendente lite, and, 
therefore, as by the decree in the suit it 
was declared that Nathu had no title in 
this property, the alienees got no title 
whatsoever also. The following rulings 
have been cited in this connexion ; 
Bharat Ramanuj v. Surat Kamini (1) 
Annamalai v. Malayandi (2) and Pulla 
kal Kathurv. Chenna Jadam (3). Coun¬ 
sel for the appellants however cited 
Jhuna v. Zarachand (4), Raghubar Dayal 
v. Ghasite (5) and Tinoo Dhan v. Trai- 
lokya Saran (6). 

The Full Bench ruling of the Madras 
High Court and the Caloutta ruling are 
in favour of the respondents. It is urged, 
however, by counsel for the appellants 
that the point as to lis pendens was 
never raised in the Court below and this 
is correct. He contends that had the 
point been raised he would have raised 
the plea of fraud and collusion. This 
plea was actually raised in Tara Singh’s 
case, but was not put in issue specifically. 
No such plea was raised in Harjas Rai’s 
case. Counsel further contended that on 
the record itself the fraud and collusion 
are apparent, and his contention on this 
point, put briefly, is as follows: 

At the time of the compromise Nathu 
had only an equity of redemption in all 
the properties to whioh he might have 
been entitled on the death of his father. 
It, therefore, meant nothing whatever to 
him to acknowledge that he had no 
title in the property provided he got the 
money equivalent of his equity of re¬ 
demption, and this, according to counsel, 
he got by getting Rs. 1,000 in cash and a 
right of residence in two shops and a 

| b ifi tha mu' aQ - R3 ' 20 “ a ‘at a nanoe for 
life. There is nothing to show us that 
c ounsel is correct jn_his_estimation 0 f 

ol f. J,- ?■ 1922 G al. 358=19 Cal. 220 ~ 

2 (F°B) M Mad ‘ 426=18 M > L - J- 872 

(3) Knw' 450=20 h G - 976=U913) 

j 4 ! Bfua 6 L C. 168. 

i nV£\ 2- °’ 98=6 L °- ’50. 

(6) [1913 J 17 o. w. N» 413=18 I. 0.177, 
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the monetary value of the equity of re¬ 
demption, but it was not contended by 
the other side that this was incorrect- In 
fact counsel for the respondents con¬ 
tended that the fact that Nathu got 
good consideration for his compromise 
was proof of the bona tides of Nathu and 
the absence of fraud and ‘collusion in the 
case. It is unnecessary to decide any of 
these points in Harjas Rai’s case because 
we consider that the whole matter can be 
disposed of on another point raised by 
counsel for the respondents, namely, 
that the suit is barred by limitation. We 
jhave found, as already stated above, that 
iNathu and Ram Saran were no longer 
members of a joint Hindu family but 
were only co-owners of the joint pro¬ 
perty. It is clear that at least in Novem¬ 
ber 1909 Ram Saran asserted an adverse 
title to the whole of the property to the 
knowledge of Nathu and thereupon 
Nathu brought his declaratory suit. 
Therefore, ever since 1909 it seems to us 
that Ram Saran has been holding the 
property, of which he is in possession, 
adversely to the olaim of Nathu. Limi¬ 
tation, therefore, ran from that date 
The present suit in which Harjas Rai 
and Shiv Ram are appellants was 
brought on 10th February 1922, and 
is, therefore, barred by the rule of ad¬ 
verse possession. In the lower Court 
the article relied on appears to have 
been 127, Lim. Act, but the article ap¬ 
plicable on the above reasoning is Art. 
141 and, as all the mortgages were with 
possession, it is clear that the adverse 
possession of Ram Saran was adverse 
both to the mortgagor and the mottgagee 
and the suit is, therefore, barred. We 
therefore, dismiss 'the appeal of Harjas 
Rai and Shiv Ram with costs. 

In the case in which Shib -Ram is the 
appellant and Ram Saran was plaintiff, 
namely, civil appeal No. 1696 of 1926, it 
is clear from the findings given above 
that Nathu had a right to alienate his 
half share. The shop in dispute in that 
appeal formed part of the mortgage deed 
dated 25th October 1909, whioh was, 
therefore, ante litem. The point about 
lis pendens, therefore, does not arise. 
We, therefore, accept the appeal of Shib 
Ram in that oase and dismiss the suit of 
Ram Saran with costs throughout. 

Now, as regards Tara Singh’s case: 
similarly his appeal would have to be 
accepted on the reasoning explained above 


gua the mortgages dated 25th July 1909* 
the 30th September, 1909, and 6th Octo¬ 
ber 1909 for these are all ante litem. The 
question remains about the mortgage 
deed dated 6th November 1909. We 
consider that in the circumstances of the 
case we should allow the respondent to 
raise the point of lies pendens. It is 
obvious on the record and the fact that 
there may be a good defence to the point 
extraneous to the point itself, namely, 
fraud, or collusion on the part of Natha 
and Ram Saran with respect to the com¬ 
promise,-would, in our opinion, in this 
case entitle the appellant only to a re¬ 
mand to lead evidence to prove bis de¬ 
fence. We consider it unnecessary at 
present to decide the question of lis 
pendens and we remand the case ac¬ 
cordingly framing an issue as follows • 
Was the compromise dated 26th July 1911 
entered into between Nathu Ram and Ram 
Saran as a result of fraud or collusion and is it 
therefore, not binding on the appellants. 

Both parties will be entitled to lead 
evidence on this point, and the trial 
Court will record that evidence together 
with its finding on the point and will 
report it to this Court within a period 
of six months. The remand is under 
O. 41, R 25, Civil P. C. 
a.l./g.b, . Case remanded. 
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Shadi Lal, C. J., and Bhide, J. 
Slier Singh— Defendant—Appellant. 


v. 

Sham Kaur— Plaintiff—Respondent. 
First Appeal No. 2518 of 1925, Decided 
n 8th December 1927, from decree of 
st Class Sub-Judge, Ludhiana, D/- 4th 
uly 1925. 

Hindu Late — Maintenance—Husband willing 
o keep wife in his house but wife refusing 
the is not entitled to separate maintenance . 

A wife, who is voluntarily living apart from 
or husband for no improper motive, may at 
ny time return to her husband and claim to be 
laintained by him, but she cannot bo held to 
e entitled to separate maintenance when the 
lUsband is willing to keep her in his house ana 
he refuses to accept his offer without sulhcient 
ustification; 31 Mad . 338, Ref . [P 603 C 2} 

Moti Sagar and Badri Das for 
Appellant. 

Mohi-uJ.-din and Ghulam 


Rasul —for Respondent. 

Bhide, J— The plaintiff, Mt. Sham 
Kaur, whb is a wife of the defendant Sar- 
dar Sher Singh, sued in this oase for 
maintenance at Rs. 200 per mensem. 
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According to the allegations in the plaint* 
the plaintiff was married to the defendant 
some sixteen years before the suit and 
bore him a son two years later. The de¬ 
fendant had another wife who grew 
jealous as she had no male issue, and the 
defendant at her instance began to ill- 
treat the plaintiff. The plaintiff’s son 
was murdered when he was about 9ix 
years of age and the plaintiff suspected 
her co-wife to be responsible for the mur¬ 
der. After the death of the plaintiff’s 
son she was subjected to even greater ill- 
treatment than before and wa9 turned out 
of the house six months later. She began 
to live with her parents. Her father 
went several times with a panchayat to 
induce the defendant to give her main¬ 
tenance and-residence, but.the defendant 
refused to do so and eventually the pre¬ 
sent suit was instituted. 

The defendant denied the allegations and 
pleaded that the plaintiff was leading an 
immoral life and had left his house of her 
own accord. He expressed his willing¬ 
ness to take her back provided she led a 
chaste life. The learned Senior Subor¬ 
dinate Judge, who tried the suit, found 
that the allegation of unchastity was not 
proved and that the defendant had re¬ 
fused to keep tho plaintiff in his house 
without any justification. A decree for 
Rs. 80 per mensem by way of mainten¬ 
ance was, therefore, passed in favour of 
the plaintiff. Prom fchU decision the de¬ 
fendant has appealed. 

The plaintiff’s own-evidence shows that 
she herself left her husband’s house after 
her son’s death, probably on aocount of 
suspicions about the co-wife being res¬ 
ponsible for the death of her 9on and con¬ 
sequent ill-treating towards her. There 
is no evidence to prove that she was ac¬ 
tually ill-treated and turned out as al¬ 
leged in the plaint. All that the plaiu- 
tiirs witnesses have said is that the 
plaintiff left the defendant’s house and 
that thereafter, the defendant refused to 
take her back, although her father ap¬ 
proached him with a panchayat for the 
purpose several times. 


T he learned Senior Subordinate J u a 
has found the defendant's evidence as r 
gards the plaintiff’s alleged unohasti 

;v,««i V -i n0 i e33 aad thafc evidence hag n 
been laid stregg on before ug. It wa 

; however, argued that the plaiutiff’s ev 

defendant having r 
fuged to take her baok in hU home 


also worthless and in the circumstances 
the plaintiff having herself left her hus¬ 
band’s house without any justification is 
not entitled to claim any maintenance. 
I think this contention is justified. I 
am not impressed by the evidence pro¬ 
duced by the plaintiff as regards the at¬ 
tempts made to induce the defendant to 
take her back in his house. According 
to the plaintiff’s father’s own statement 
the defendant refused to admit her in 
his house when she was taken there only 
two months after she had left it after her 
son’s death, and althougd she went again 
four or five times, the defendant refused 
to listen to him (vide Narain Singh’s 
statement at p. 26 of the printed record). 
No explanation whatsoever has been 
offered a9 to why the present claim was 
delayed for some eight years. If the 
plaintiff was really willing to go to the 
defendant she might have been expected 
to take some prompt action. When the 
present suit was lodged by the . plain¬ 
tiff the defendant offered to take the 


plaintiff baok into his house and main¬ 
tain her, but she refused to do so except 
on certain conditions as regards being 
given a house and furniture of the same 
kind as her oo-wife. During the pendency 
of this appeal also an offer was made by 
the defendant to take her baok, but when 
he went to her village for the purpose 
the plaintiff failed to avail herself of the 
offer on a flimsy excuse. In the oiroum- 
stances I find it difficult to believe that 
the plaintiff has been genuinely anxious 
to live with the defendant and that the 
defendant has refused to allow her to do 
so. It is true that a wife, who i9 volun¬ 
tarily living apart from her husband for 
no improper motive, may at any time re¬ 
turn to her husband and claim to be 
maintained by him ; but she cannot be 
held to be entitled to separata main¬ 
tenance as claimed in the case when the 
husband is willing to keep her in his 
house and she refuses to aooepb his offer 
without sufficient justification (of. S 
Bangaramma v. S. Brambaze (l) and 
Mayne’s Hindu law and Usage, p. 651 
9th edn. ' 

I would, therefore, aocept this appeal 
and dismiss the -suit but in view of all 
the oircumstances of the oase leave the 
parties to bear their own costs throughout. 

onadi Lai, C. J.—I ooQour. 

JL K _ Appeal a ocepted 

(U U903] 31 Mad. 333=18 M. L, J, -’ 
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Bhide, J. 

Imam Din— Defendant— Appellant. 

v. 

Feroze Din and others —Plaintiffs and 
Defendants—Respondents. 

Second Appeal No. 2 of 1928, Decided 
on 26th March 1928, from decree of Addl. 
Dist. Judge, Lahore D/* 2lst October 
1927. 

Punjab Pre-emption Act (1913), S. 3 (5)— 
Mortgaged property sold in execution oj a 
decree is exempt from the right of pre-emption. 

The object of the exemption in.S. 3 (5) of the 
Act appears to be to exolude those sales which 
are not made voluntarily but by an order of the 
Court, as every person who chooses to buy the 
property has the opportunity of bidding for it 
in the latter case. Mortgaged property, as 
such, sold in execution of a decree is exempt 
from the right of pre-emption. [P 501 C 2] 

Tirath Ram —for Appellant. 

M. Obedullah and Balkrishen for 
Mohammad Hussain —for Respondents. 

Judgment. —The sole point for deci¬ 
sion in this second appeal is whether a 
sale of mortgaged property in execution 
of a decree is subject to the right of pre¬ 
emption. Both the Courts have held 
that such a sale is subject to the right of 
pre-emption and have decreed the plain¬ 
tiff’s suit. From this decision the 
vendee Imam Din has tiled a second 
appeal. 

The decision of the point turns on the 
question whether the sale can be said to 
have been made " in execution of. a 
decree for money ” (vide “ definition of 
sale” in S. 3 (5), Punjab Pre-emption Act 
1913) The learned District Judge has 
referred to certain rulings bearing on the 
interpretation of the words ‘ decree for 
payment of money” occurring in S. 73, 
Civil P.C., and following the view taken by 
the Calcutta High Court in Fazil Howla- 
dar v. Krishna Bandhoo (1) and Kartick 
Nath v. Juggernath (2) in preference to 
the view taken by the Madras High 
Court in Kommachi Kather v. Pakker (3) 
and Abdullah Sahib v. Oosman Sahib (4) 
has held that a mortgage decree is 
not a decree' 4 for payment of money. ” 
The view taken by the Calcutta High 
Court in Fazil Howladar v. Krishna 
Bandhoo (1) was not follow ed by a single 

( 1 ) [1893] 25 Cal 580=2 C. W. N. 118. 

(2) [1900J 27 Cal 285. 

(3) [1897J 20 Mad. 107=7 M. L. J. G6. 

(4) 11905] 28 Mad. 224. 


Bench Judge of the Punjab Chief 
Court in 121 P. L. R. 1908. The rulings 
of the Calcutta High Court relied upon 
by the learned District Judge appear to 
turn on the interpretation of the words 
‘‘decree for payment of money ” occur¬ 
ring in various section ot the Civil Pro¬ 
cedure Code and on the scope of S. 73,. 
Civil P. C. In the present instance the 
expression used is “decree for money” and 
it occurs not in the Civil Procedure Code 
but in a different enactment, namely, 
the Punjab Pre-emption Act, 1913. 
The rulings relied on have thus no direct 
bearing on tbe interpretation of the ex¬ 
pression ‘ decree for money ” as used in 
the latter enactment. No authority 
directly in point has been cited ; but it 
seems to me that in the absence of any 
indication to the contrary the words 
'■ decree for money ’’ occurring in S. 3 
(5). Punjab Pre-emption Act, should be 
taken in their ordinary sense, i. e., any. 
decree passed for satisfaction of a claim 
for money. 

It appears that wording of the defini¬ 
tion of sale in in the Punjab Pre-emption' 
Act of 1905 was different. Sale was- 
defined therein as follows : 

“ Sale ” shall not include sales in execution 
of a deoree or order of a civil, criminal or re¬ 
venue Court or of a revonue officer. 


This definition appears to have given 
ise to some difficulty and in Nawab v. 
awaya (5) on the wording of the defini- 
ion a sale made in execution of a decree 
jr specific performance of a contraot was^ 
eld to be not subject to the right of 
ire-emption. Asa result any person 
ould have easily defeated the rights of 
ire-emptors by first entering into a con- 
ract for sale and then obtaining a decree 
n a suit for specific performance 
f the same. It appears that the defini* 
ion was-amended in the Punjab Pre-emp- 
ion Act, 1913 to avoid this result and 
he words “ for money ” were inserted 
Iter the word “ decree. ” The object of 
he exemption in S. 3 (5), Punjab Pre- 
imption Act, 1913 appears to be to 
txclude those sales which are not made 
mluntarily but by an order of the Court, 
ls every person who chooses to buy the 
iroperty has the opportunity of bidding 
or it in the latter case. Bearing this m 
nind, there see ms to be no good reason 

(5) [1911] 40 R - 1911=203 P.L.R. 1910= 

j 81 C. 777=105 P. W. R. 19U. 
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why mortgaged property which is sold 
in execution of a decree should not be 
exempt from the right of preemption. 

In the present instance the original 
decree was for a sum of Rs. 839-5-6. It 
was directed by the decree that the sum 
should be paid by a certain date and in 
default of payment the house mortgaged 
was to be sold. It will thus appear that 
the decree was in reality for payment of 
the sum of money and could have been 
satisfied by payment on or before the 
specified date. There seem3 to be no 
good reason why the mere fact that the 
decree was to be satisfied by sale of the 
mortgaged property in the event of 
failure of payment by the specified date 
should change the character of the decree. 

I am of opinion that the sale in the 
present instance falls within the scope 
of the exemption in S. 3 (5), Punjab Pre¬ 
emption Act I accordingly accept the 
appeal and dismiss the plaintiff’s suit 
with costs throughout. 

a.l./r.k. Appeal accepted. 
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Tek Chand, J. 

Ramji Das and others —Defendants— 
Appellants. 

v. 

Harjas and others —Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 1484 of 1927, Deci¬ 
ded on 22nd Deoember 1927, from 
decree of Dist. Judge, Sargodha, D/* 7th 
March 1927. 

Transfer of Properly Act, S. 7 i—Purchaser 
under a Court auction sale by a puima mort¬ 
gagee in whose suit prior mortgagee ti not 
joined »« postponed to a purchaser under a 
Court auction sale by a prior mortgagee in 
whose suit the puisne mortgagee is joined. 

If the second mortgagee sues first without 
unking the prior mortgagee a party, the prior 
mortgagee oan, while the first suit is pending, 
sue for sale making tho seoond mortgagee and 
the mortgagor parties, in whioh onse thero oan 
be no sale in the first suit, and if there has been 
a sale pending the prior mortgagee’s suit, the ■ 
purohaser will be affeoted by lis pendens. He 
can redeem the prior mortgagee in whioh oase 
there will be no sale in the prior mortgagee's 
suit and H there is a sale, ho oan olalm the 
balanoe of the sale procoeds after payment to 
the prior mortgagee, as both tho seoond mort¬ 
gagee and the mortgagor must be presumed to 
have obtained the value of their interests in the 
property ont of tho sale proceeds in the first 
sale. In suoh a oase the purohaser under the 
second sale gets the property and is entitled to 

1928 L/64 


possession against the first purchaser : 5 Cal 
265 and 269 and 26 Mad. 486, Dist. - A.I.B 
1920 P. C. 81 ; 40 Mad. 77 ; and J. I. P-. 1926 
All. 480 ; Foil. [P 507 C 1,2] 

Jiwan Lai Kapur —for Appellants. 

Ram Chand Alanchanda —for Respon¬ 
dents. 

Judgment.—The fact9 of the litiga¬ 
tion which has given rise to this second 
appeal, are somewhat complicated and 
must be set out in some detail. One 
Harsu Ram was the owner of two shops 
which may be described as A and B. On 
9th December 1911, he executed an un¬ 
registered deed of mortgage for Rs. 99 in 
respect of shop A in favour of Harjas 
Ram and Surta Ram. The mortgage was 
without possession and was to carry in¬ 
terest and compound interest at Re. 1 per 
cent per mensem. On 5th July 1912, 
Harsu Ram, mortgagor, executed a regis¬ 
tered deed of mortgage in favour of one 
Tara Chand in respect of the shop A and 
one-half of the shop B. This mortgage 
was also without possession and was to 
carry interest at Re. 0-11-6 per cent, per 
mensem. 

On 6th July 1918, Tara Chand, the 
mortgagee under the seoond mortgage 
dated 5th July 1912, instituted a suit 
against Harsu Ram, mortgagor for recov¬ 
ery cf Rs. 926-8-0, the amount due to him 
on foot of the mortgage. In this suit he 
did not implead Harjas Ram and Surta 
Ram, the mortgagees under the first deed. 
On 27th November 1919 a preliminary 
decree was passed in favour of Tara 
Chand for Rs. 695 payable in two months 
and it was ordered that on failure of the 
mortgagor to pay the aforesaid sum with¬ 
in the specified period both the mort¬ 
gaged properties A and one-half of B 
should be sold. Nothing having been 
paid Tara Chand, mortgagee decree-holder, 
applied for the final decree being passed, 
in his favour and this was done on 14th 
July 1921. As already pointed out 
Harjas Ram and Surta Ram, the mort¬ 
gagees under the unregistered deed of 9th 
Deoember 1911, were not parties to these 
proceedings. 

A few months later but before Tara 
Chand, deoree-holder had taken any steps 
to bring these properties to sale Harjas 
Ram and Surta Ram, the mortgagees 
under the first deed of mortgage dated 
9th December 1911, instituted a suit 
against Harsu Ram,. mortgagor, for recov¬ 
ery of Rs. 320 due to them on foot of tha 
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aforesaid mortgage. To this suit Tara 
Chand, the puisne mortgagee, was made 
a party. He, however, did not file any 
written statement. A preliminary decree 
in favour of Harjas Ram and Surta Ram 
was passed on 23rd May 1922. Nothing 
having been paid within the prescribed 
period proceedings were taken by Harjas 
Ram and Surta Ram to have this decree 
made final and Tara Chand was made a 
party to these proceedings also. This 
time he appeared and filed an applica¬ 
tion on 26th March 1923, urging that the 
unregistered mortgage-deed set up by 
Harjas Ram and Surta Ram was ficti¬ 
tious and was not binding on him. He 
did not, however, pursue this application, 
and on 7th April 1923, a final decree was 
passed in favour of Harjas Ram and Surta 
Ram for recovery of Rs. 320 plus costs 
recoverable by sale of shop A. In the 
meantime Tara Chand who had, as al¬ 
ready stated, obtained a final decree in 
his favour on 14th July 1921, for sale of 
properties A and one-half of B., took out 
proceedings to sell these properties. The 
sale was accordingly held on 21st April 

1923, when both properties A and one- 
half of B were purchased by Ramji Das 
and Wishan Das. This sale was con¬ 
firmed on 26th April 1924, and the pur 
chasers, having obtained a sale-certificate 
on 8th May 1924, were put in possession 
of both the shops. 

Harjas Ram and Surta Ram who had 
obtained a final decree for sale of proper¬ 
ty A on 7th April 1923, started proceed¬ 
ings to sell it. This sale was held on 
12th December 1924, and the property A 
was sold to Harjas Ram and Surta Ram, 
the decree-holders, themselves. The sale 
was confirmed on 16th January 1925 and 
a sale-certificate granted on 23rd January 
1925. Thereupon the purchasers Harjas 
Ram and Surta Ram tried to obtain 
possession of this shop A, but they were 
resisted by Ramji Das and Wishan Das, 
purchasers under the -sale of 28th April 

1924, who, as stated above, had already 
obtained possession. On 7th May 1926, the 
plaintiffs Harjas Ram and Surta Ram ac¬ 
cordingly instituted the suit out of which 
this second appeal has arisen, claiming 
possession of shop A ■ Their suit was 
decreed by the Sub-Judge who held that 
in this dispute between the rival auction- 
purchasers the Court has to be guided by 
priority in the dates of the mortgages to 
enforce which the auction sales were 


respectively held. The defendants ap¬ 
pealed to the District Judge who affirmed 
the decree in favour of the plaintiffs in 
so far as it granted them possession of 
the shop, but added a rider that the plain¬ 
tiffs shall retain possession not as owners 
but only as prior mortgagees and that 
the defendants shall be entitled to redeem 
the shop from them if so advised. 

The defendants Ramji Das and Wishan 
Das have preferred a second appeal to 
this Court and pray for dismissal of the 
plaintiffs’ suit in its entirety. Their 
counsel, Mr. J. L. Kapur, urges that the 
determining factor in settling the relative 
rights of purchasers at separate auction 
sales held in execution of decrees obtained 
on different mortgages is not priority 
in the dates of the mortgages but priority 
in the dates of the auction sales, and as 
in this case the defendants held posses¬ 
sion under the earlier sale they cannot be 
ousted by the plaintiffs who purchased 
subsequently even though in execution of 
a decree based on a mortgage which was 
of a prior date. In support of his con¬ 
tention the learned counsel relies upon 
two decisions of the Caloutta High Court 
in Nanak v. Teluckdye (l) and Dirgopal 
v. Bulakee (2). Both those rulings are, 
however, clearly distinguishable from the 
present case as in none of them had the 
puisne mortgagee been made a party to 
the suit which had been instituted by the 
prior mortgagee to enforce his mortgage. 
In each of these cases, separate suits had 
been instituted by eaoh mortgagee against 
the mortgagor alone to enforce the mort¬ 
gage in his own favour, the other mort¬ 
gagee not having been impleaded at all 
The facts in Akalti Moidin v. Ghirayil 
(3) were also similar. But here we find 
that in the suit instituted by the prior 
mortgagee Harjas Ram and Surta Ram, 
the puisne mortgagee Tara Chand was 
made a party and, therefore, he is clearly 
bound by the result of that suit. I am, 
therefore, of opinion that the rule enun¬ 
ciated in these rulings is inapplicable to 
the present case. 

Under the explanation to R. l t O. 34, 
a puisne mortgagee can sue for sale with 
out making the prior mortgagee a party, 
but it is settled law that a decree so 
obtained by him does not in any way 
affect the rights of the prior mortgagee 

(1) [1830] 5 Oil. 265=1 C. L. R. 353. 

(2) [1830] 5 Cal. 269. 

(3) [1903] 26 Mad. 436. 
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aDd in a sale held in execution of snch a 
decree the property shall be presumed to 
have been sold subject to the rights of 
the prior mortgagee. As pointed out by 
their Lordships of the Privy Council in 
the well-known case of Radha Kishen v. 
Rhurshaid Hussain (4) the property in 
such cases can only be sold subject to the 
rights of the prior mortgagee “who had a 
paramount claim outside the controversy 
of the suit,” and, therefore, his rights are 
in no way affected. If, therefore, noth¬ 
ing further had happened, the equity of 
redemption in the property would, on 
the sale in execution of Tara Chand’s 
decree, have vested in the purchasers 
Ramji Das and Wishan Das, but they 
would have been bound to redeem the 
prior mortgage in favour of Harjas Ram 
and Surta Ram, plaintiffs. 

But before the sale in execution of the 
aforesaid decreo (obtained by Tara Chand, 
puisne mortgagee) was held the prior 
mortgagees (plaintiffs) instituted a suit 
to enforce their mortgage impleading 
Tara Chand as a defendant. As already 
pointed out, a final decree in this suit was 
passed before the sale in execution of 
Tara Chand’s decree could be held and 
there is the additional fact found by the 
learned District Judge that the defend¬ 
ants (the auction-purchasers in Tara 
Chand’s decree) bought with full know¬ 
ledge of the mortgage in favour of the 
plaintiffs. These fact3 alter the situa¬ 
tion materially and render the sale in 
execution of Tara Chand's decree ineffec¬ 
tual against the plaintiffs In these 
circumstances Tara Chand is bound by 
the sale in execution of the plaintiff’s 
decree as he was a party to that decree, 
and so are the defendants who stand in 
Tara Chand's shoes. The question has 
been considered at length in Chinnu 
Pillai v. Venkatasam Chettiar (5) in 
which the rights and liabilities of auction 
purchasers in execution of decrees obtain¬ 
ed on several mortgages are examined in 
detail and conclusions recorded at pp. 91 
and 92. The present oase falls within 
01. (6) where it is stated that 
if tho second mortgagee sues first without 
making the first mortgagee a party, the first 
mortgagee oan, while the first suit is pending 
jue for sale making the second mortgagee and 
the mortgagor a party in whioh oase there oan 

(4) A i a ii (p 2 o f' °* 81=47 0a1, 662=47 

(5) [1916] 40 Mad.*77=30 M. L. J. 847=31 
I. 0. 607=|1916) 1 M. W. N. 245. 


be no sale in the first suit, and if there has been 
a sale pending the first mortgagee’s suit, the 
purchaser will be affected by lis pendens. He 
can redeem the first mortgagee in which case 
there will be no sale in the first mortgagee’s 
suit or if there is a sale, can claim the balance 
of the sale proceeds after payment to the first 
mortgagee, as both the second mortgagee and 
the mortgagor must be presumed to have 
obtained the value of their interests in the pro¬ 
perty out of the sale proceeds in the first sale. 
In this case, the purchaser under the second 
sale get9 the property and is entitled to posses- 
sion.against the first purchaser. 

The question is also elaborately discus¬ 
sed in a recent judgment of the Allahabad 
High Court in Lachhnii Narain v. Hrt- 
day Narain (6) though the facts in that 
case were somewhat different. I must, 
therefore, hold that the sale in favour of 
the plaintiffs-respondents, though of a 
subsequent date, has, in the peculiar cir¬ 
cumstances of this case, priority over the 
sale in favour of the defendant-appellants, 
and the correct legal position is that the 
title in the shop in question has passed 
to the plaintiffs. As, however, no appeal 
or cross:objections have been preferred by 
the plaintiffs-respondents Harjas Ram 
and Surta Ram for deleting the rider 
added by the learned District Judge, I 
cannot grant them this relief. The decree 
in favour of the plaintiffs-respondents 
must, therefore, stand in the terms in 
which it was passed. Accordingly I 
dismiss the appeal, but having regard to 
all the circumstances of the case I leave 
the parties to bear their own costs 
throughout. 

A.L./R.K. Appeal dismissed. 


( 6 ) A. I. R. 1926 All. 460. 
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Dharam Singh and others —Aooused— 
Appellants. 

v. 

•Emperor—-Opposite Party. 

Criminal Appeal No. 410 of 1927, De¬ 
cided on 7th December 1927, from 
order of Sess. Judge, Lyallpur, D/- 28th 
Maroh 1927. 

b, “<• 

First information report is not substantive 

.“ nd oan only be P ro P«ly used to 
corroborate or contradiot tho maker thereof 

It oannot be used to contradiot numerous other 

witnesses who are unanimous on a partloular 

faot. A. I. R. 1928 Lah. 17, Rej. < 0 .[P 609 0 1 ] 
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(b) Criminal P. C., S. 152— Police Diary — 
Only its contents and not what Police officer 
stated that witness said or did not say can 
be used to contradict a witness — Evidence 
Act, S. 45. 

It is only what is written in the police 
diaries that can be used under S. 145, 
Evidence Act, to contradict the witness, and 
what the Police officer stated that a witness 
said • or did not say, is inadmissible. The 
way to prove those portions of the written 
statement of a witness which have been speci¬ 
fically put to him in order to contradict 
him is for the accused to mark the passage 
or passages in the copy from the police diaries 
given to him and then to ask the writer of the 
statement to say that it is a true copy : A. I. 

R. 1926 Lah. 347 and A. I. R. 1925 Lah 337, 

Ref. to. (P 510 Cl] 

(c) Criminal P. C., S. 439 — Accused tried 
for lesser as i cell as for grater offence but 
convicted for lesser offence—High Court can 
alter conviction to the graver offence—High 
Court will enhance sentence only when sentence 
is grossly inadequate. 

Where the accused is tried under Ss 302 and 
325 but convicted only under S. 325 High Court 
can alter the conviction to one under S. 302. 
High Court can also enhance the sentences 
without altering the convictions but this is not 
done usually but only when the sentences are 
grossly inadequate. [P 5C9 C 2] 

Bhagat Ram Puri —for Appellants. 

Sunder Das for Govt. Advocate—tor 
tbe Crown. 

Addison, J.— Dharam Singh and his 
three sons, Bighwan Singh, Sawan Singh 
and Mangal Singh, were tried for the 
murder of Budkan and for cansing griev¬ 
ous hurt to his elder son Labhu on 5th 
November 1926, i. e., the Dewali day, 
under Ss. 302 and 325, I. P. C., respec¬ 
tively. Sawan Singh has been convicted 
under the second part of S. 301 and 
under S. 325 read with S. 31, I. P. C., 
and sentenced to seven years’ and one 
year’s rigorous 'imprisonment in respect 
of the offences charged against him. The 
other three have been sentenced to four 
years’ rigorous imprisonment each under 

S. 325 read with S. 31. I. P. C., in con¬ 
nexion with the first offence and under 
the same sections to one year's rigorous 
imprisonment each in connexion with 
the second offence. They have appealed 
while the son of the deceased has pre¬ 
ferred a revision petition to the effect 
that all should have been convicted of 
murder under S. 302,.I. P. C., and that, 
in any case, the sentence should be sub¬ 
stantially enhanced. 

The four assessors were of opinion 
that the appellants were guilty of the 
murder of Budkaa. They accepted the 


prosecution story in its entirety. As 
regards motive, the learned Sessions Judge 
found that it had been established, quar* 
rels having commenced between the two 
families for years before, which con¬ 
tinued upto the day in question when 
there was a dispute over the trespass 
of a calf and a quarrel that very evening 
between Kalu, the younger son of the de¬ 
ceased, and Harnama on the one side and 
Sawan Singh appellant on the other 
owing to Sawan Singh extinguishing 
Harnama’s lighted'candle (it was Dewali 
night) in attempting to light his own 
candle at it. The Sessions Judge, how¬ 
ever, thought that the ‘two quarrels of 
that day were not serious enough for the 
appellants, as a result thereof, to have 
intended to murder the deceased or to 
cause such bodily injury as they knew 
to be likely to cause death. 

On the facts the learned Sessions 
Judge held it established by the evidence 
that when the deceased weut to get 
water about 7-30 p. m., ho was seen by 
Sawan Singh, appellant, and that the ap¬ 
pellants waited for him in their doorway 
till his return with the .bucket when 
they attacked him with lathis. The 
first severe blow was struck by 

Sawan Singh who had quarrelled that . 
evening with Kalu. Labhu, the elder son 
of tbe deceased was at once called by 
Sajada. P. W. No. 3, servant of the de¬ 
ceased, and he, too, was severely beaten 
when he intervened. Mt. Bishni, wife 
of the deceased, also arrived and received 
an injury. Then Kalu, the youger son, 
oame and Sawan Singh, appellant, struck 
at him but the blow was warded off and 
Kalu in self defence severely injured 
Sawan Singh’s nose with a lathi with 
an iron band at one end. 

The learned Sessions Judge further 
held that the 'defence raised by Sawan 
Singh and Mongil Singh was false. Their 
case was that Sawan Singh was attacked 
by Kalu and Harnama after the quarrel 
over the candle and that in the course 
of that fight Labhu arrived with an axe, 
whereupon Mangal Singh, appellant, 
came to help his brother and the de¬ 
ceased also arrived, received a blow 
from a lathi and fell down on a peg. He 
also rejected the alibis of the other two 
appellants. No evidence was called for 
the defence by any of the appellants. 

On these findings the Sessions Judge 
held that the oommon intention was to 


1928 


Dharam Singh v. Emperor (Addison, J.) 


Lahore 509 


beat the deceased and Labhu, when the 
latter arrived, and not to murder the de¬ 
ceased ; that Sawan Singh knew that 
the blow he inflicted was likely to 
cause death and he, therefore, was guilty 
under the second part of S. 304, while 
the other knew that the aged deceased 
was likely to suffer grievous hurt from 
the lathi blows given and were guilty 
under S. 325 read with S. 34. He further 
held all the appellants guilty under S. 
325 read with S. 34 of causing grievous 
hurt to Labhu, who suffered from severe 
concussion of the brain and did not re¬ 
cover consciousness for ten days and 
whole life was in danger. 

We have been taken very carefully 
through all the evidence by the learned 
counsel, appearing for the appellants, 
and I can see no reason to disagree with 
the main findings of the learned Sessions 
Judge. It is not necessary to recapitu* 
late all the reasons he has given for ac¬ 
cepting the evidence for the prosecution. 
The Civil Surgeon was in favour of the 
prosecution story that three, possibly 
four, blows were struck on the head of 
the deceased, though he admitted the 
possibility that they were fewer. There 
is no reason to disbelieve the testimony 
of Sajada and Sarwan, or even of Thakar 
Singh, whose name was not given in the 
first information report. This document 
is not substantive evidence and cau only 
be properly used to corroborate or con- 
tradiot the maker thereof. It cannot be 
used to contradict numerous other wit¬ 
hes who are unanimous that Thakar 
Singh was there : see Emperor v. Ibra¬ 
him (1). Thakar Singh’s evidence is 
consistent and the fact that he lives in 
the ihta of Jiwan, the father of Harnama 
who is a friend of Kalu, or that he stated 
at the trial that he had gone to the bazar 
to buy sweets while he did not say so in 
his statement to the police, was not a 
proper reason for rejecting his testimony. 
It cannot be said that there was any 
contradiction in the two statements. 
Dharam Singh arad Bhagwan Singh, ap¬ 
pellants, had no injuries.. It is not likely 
that they would have had injuries as 
the four appellants attacked one man 
at a time and it was only when Kalu 
arrived that any injuries were caused to 
, A small abrasion on the shoulder 

hoeS 84 ! S 'H 8h ‘ appellaQfc ' have 

qggnd ue to other rea sons and there is 
U) A. I. R. 1928 Lah. 17>»8 Lah. 605, 


evidence that he was struck by any one. 
Sawan Singh, however, was struck by 
Kalu who reported the occurrence. 
Though he was not an eyewitness of the 
attacks on his father and brother, the 
report he made was on the whole in ac¬ 
cordance with the present story except 
that it, as usual, omited the fact that he 
retaliated and assaulted Sawan Singh. 
In these circumstances I would hold that 
the appellants are certainly guilty of the 
offences of which they have been con¬ 
victed. 

The revision petition has been put in 
by a private person and not by the 
Crown. It must, therefore, be taken 
that the Crown is satisfied with the de¬ 
cision of the learned Sessions Judge. 
It is well recognized that this Court 
will only interfere in revision for excep¬ 
tional reasons, and all the more so when 
the petition is by a private person. There 
is no doubt that we could interfere and 
alter the convictions to murder under 
S. 302, I. P. C., vide Bhola v. Emperor 

(2) , Kampam Bali Reddy v. Emperor (3) 
and Fazal Khan v. Emperor (4) while 
we could also enhance the sentences with 
out altering the convictions though this 
is not done usually but only when they 
are grossly inadequate. In the present 
case, in my judgment, the immediate 
exciting causes of the attack, combined 
with the previous enmity, were sufficient 
to inflame to a considerable extent the 
passions of persons belonging to the 
class of the appellants. Further, the 
evidence probably establishes that the 
appellants had the knowledge that their 
attack upon the aged deceased with lathi 
was likely to cause his death. I am not, 
however, prepared to alter the convic¬ 
tions of the three appellants, who were 
not oonvioted.under S. 304, for the reason 
that the sentence awarded are substan¬ 
tial though inadequate, and this, there¬ 
fore, is not a proper case for interfering 
»n revision. 

In conclusion I would draw the atten- 
5°“ _°f the learned Sessions Judge to 
Bahadur Singh v. Emperor (5) and Labh 
Singh v. Emperor (6) as they explain 
the provision, of S. 162, Criminal P, 0„ 
wnioh he does not seem proDerlv tn 
[1904J12 P. R. 1904 Or.—110 P.L. R 19^4 

(3) (1914] 37 Mad. 119=22 I C. 756=15 Or.' 


L. J. 180. 


no 
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understand. It is only what is written in 
the police diaries that cm be used under 
S. 145, Evidence Act, to contradict the 
witness, and what the Sub'Inspector of 
Police stated that a witness said or did 
not say is inadmissible. The way to 
prove those portions of the written 
statement of a witness which have been 
specifically put to him in order to con* 
tradict him is for the 'accused to mark 
the passage or passages in the copy from 
the police diaries given to him and then 
to ask the writer of the statement to say 
that it is a true copy. For the reasons 
given above, I would dismiss the appeal 
and the revision. 

Coldstream, J —I agree. 

S.J. Appeal dismissed . 

* * A. I. R. 1928 Lahore 510 

Addison and Coldstream, JJ. 

Emperor— Appellant. 
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the true facts in his own language, and it is for 
the Magistrate to apply the law to those facts. 

[I‘ 514 C 1] 

Where a Court, while making a complaint 
under S. 476, Criminal P. C., wrongly described 
S. 477, I. P. C., though the facts disclosed a case 
under S. 465, I. P. C., and it was contended 
that the complaint was invalid on the ground 
that S. 477 was not one of those sections men¬ 
tioned in S. 195, Criminal P.C.: 

Held : that the complaint was not illegal on 
that ground: .4. 1. R. 1925 Lah. 631, Ref. 

[P 514 Cl) 

C. H. Carden Noai —for the Crown. 

B. R. Pari and Har Prasad —for Res¬ 
pondents. 

Addison, JBal Mukand of Ram- 
nagar was convicted under S. 465 and Bal 
Mukand of Kot Harazaka Ullah, Ahlmad 
of the Court of Lala Hukam Chand, 
Magistrate 1st Class, were convicted 
under S. 465/114,1. P. C., by a Magistrate 
of the 1st Class. Each was sentenced 
to 18 months rigorous imprisonment. 
On appeal to the Sessions Judge they 


v. 

Bal Mukand and others —Accused— 
Respondents 

Criminal Appeal No. 135 of 1927, 
Decided on 22nd March 1928, from 
order of Sess Judge, Gujranwala, D/- 22nd 
August 1927. 

$ $ (a) Criminal P. C., S. 476 —Complaint 
can be made against person though he is not a 
party to the proceedings. 

The presiding officer of a Court can make a 
complaint not only against persons who are 
parties to proceedings before him but also 
against persons who are not parties. 

Every person including the presiding officer 
of a Court has power to make a oomplaint as a 
rule. It is only when that general power is 
taken away by statute that a complaint becomes 
incompetent unless made by the only authority 
allowed to do so. There being nothing in 8. 476 
to the eSect that the presiding officer of a 
Court cannot make a complaint against a per¬ 
son who is not a party, it follows that the 
general power of the presiding officer to make a 
complaint is not taken away by implication, 
because he is the only person who can make a 
complaint against a party in certain circum¬ 
stances : A. I. R. 1925 Rang. 28 ; 3 Rang. 48; 
and A.I.R. 1228 Sind 69; Diss. from.: 1 Pat. 
L.J. 298; A.I.R. 1922 Oudh 220; and 40 All. 21; 
Rel. on.: A. I. R. 1922 Lah. 401, Dist. 

(P 512 C 2] 

£ (6) Criminal P. C„ S. 195 —Scope. 

Section 195 is a limiting section providing an 
exception to the general rule that anyone could 
make a Complaint of a criminal offence. 

IP 512 C 2] 

* (c) Criminal P.C., S. 4(1 ) (h)-Putting 
wrong section in a complaint does not invali- 
it. 

The essence of the complaint is the statement 
of facts relied upon as constituting the offence. 
It is sufficient that the complainant shall state 


were acquitted and against their ac¬ 
quittal the Crown has preferred this 
appeal. 

Mt. Jiwan Devi had instituted a com¬ 
plaint in the Court of Lala Hukam Chand, 
Magistrate 1st Class, under S. 465/471. 
I. P. C , against Balmokand of Kot Hara 
and certain other persons. It was al¬ 
leged in the complaint that a will which 
had been produced by Balmokand of Kot 
Hara before the revenue authorities was 
forged document. It purported to 
be the will of one Damodar Mai. In 
order to see if the thumb-mark on the 
will was that of Damodar Mai, Lala 
Hukam Chand had sent for the record 
of a civil suit as the plaint in it 
bore the thumb-marks as well as the 
signature of Damodar Mai. The cri¬ 
minal case was adjourned on 17th July 
1926 after the statement of one witness 
had been recorded. The Magistrate 
went on leave from the 1st to the 12th 
August 1926. On 6th August his reader 
was also on leave. On that day at about 
2 p. m. Balmokand of Kot Hara, who was 
an accused in the case, and Balmokand 
of Ramnagar, who was not -a party are 
alleged to have gone to Zaka Ullah, the 
Ahlmad of the Magistrate, and obtained 
the record of the civil suit from him. 
The Police Naib Court Inspector saw the 
two Balmokands with the record and 
told the clerks of Mt. Jiwan Devis 
counsel about it. These clerks and 
another person ran to the Court*room 
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and it is alleged that they saw Balmo* 
band of Ramnagar trying to rub out the 
thumb-mark upon the plaint of the civil 
suit. On their arrival the Ahlmad snat¬ 
ched the record from this Balmukand, in 
this way tearing the paper a little at the 
place where Damodar Mai’s thumb-mark 
was. The clerks told the counsel about 
it. He saw the record on 9th August. 
When the Magistrate returned on 12th 
August a formal application was put in 
by Mt. Jiwan Devi reporting what is al¬ 
leged to have occurred. The Magistrate 
held an enquiry and on 17th August 
1926 signed a complaint against the two 
Balmukands and Zakaullah under S. 477, 
I. P. C. The complaint was sent by the 
District Magistrate for trial to another 
Magistrate who convicted them as al¬ 
ready stated. It is clear that the Magis¬ 
trate made a clerical mistake in writing 
477, I. P. C., in the complaint. It seems 
that for the moment he forgot that it was 
a plaint which had been tampered with 
and not a will. The case before him was 
about a will and that is how by inad¬ 
vertence he wrote S. 477. The complaint, 
however, gave all the facts, and those 
facts, if correct, amounted to a com* 
plaint under S. 465, I. P. C. The 
learned Sessions Judge has not accepted 

•the appeal on the merits but on the 
ground that the Magistrate had no power 
under S. 476, Criminal P. C., to institute 
a complaint against persons who were 
not parties to the proceedings before him, 
It was held that it was a good oomplaint 
as against Balmukand of Kot Hara who 
was an acoused in the case before him, 
but that as he was tried along with two 
other persons who could not be tried on 
the Magistrate's oomplaint, the whole 
trial was illegal. 

It follows from S. 4 (g) and S. 190, 
Criminal P. C., that the general rule is 
that any person can set the law in motion 
by a complaint. Certain exceptions are 
however created by statute, for example, 
Ss. 195 and 198, Criminal P. C., offences 
about the stamp laws, lotteries, eta. The 

°.l 3 ° { ° r . th .° Crown is that 8s. 195 and 
476, Criminal P. C., are sections, limiting 
and confining the general rule that any 
person can prefer a oomplaint. Thus, if 
an offenoe has been committed by a 
party whioh falls under S. 195 (l) ( 0 ), 
Criminal P. 0., no Court oan take cog- 
nizance of it except upon the complaint 
of the Court in whioh the dooumeut was 


produced or given in evidence. The case 
for the Crown is that the Magistrate 
can make a complaint in the same way 
as any other individual and that in cer¬ 
tain cases a complaint can only be made 
by a particular Magistrate or Court. 
Thus, in the present case the Magistrate 
who made the complaint was the only 
person competent to make a complaint 
as against Balmukand of Kot Hara under 
the limiting S. 195, Criminal P. C., while 
under the general law he had power to 
include the two other persons alleged to 
be concerned in the offence as there was 
nothing to limit the general rule in their 
case. 

Sections 195 and 476, Criminal P. C„ 
were considerably altered in 1923.' 
Under the old S. 195 • it was competent 
for certain public servants and Courts to 
give sanction to a private person to prefer 
complaints of a particular kind, which 
could not be made without such sanction. 
For example, had the old Code been in 
existence when this case was started 
Mt. Jivan Devi could have applied for 
sanction to the Magistrate as against 
Balmukand of Kot Hara and then have 
instituted a oomplaint against him and 
the other two persons, Under the new 
Code, however, sanction has been done 
away with and the complaint must in 
these cases be by the Court. Again 
under the old S. 195 the Court itself 
could prefer a complaint. Lastly, under 
the old S. 476, the Court, after making* 

any enqmry that-might be necessary 

could send the case for enquiry or trial to 
the nearest Magistrate along with the 
aooused. In suoh a case no complaint or 

nil f ec , e ? sary - Now - UDd « the 

new S. 195 (1) ( 0 ), the complaint must 
always be by the Court in respect of an 
offence alleged to have been committed 

rLrVfn ty fo Proceeding in any 
Court in respect of any document pro ^ 

duced or given in evidence in suoh Lo- 

cpeding, while under the new S. 476 thn 

offences mentioned in S. 195, and if th?® 
is any suoh u • , a 1 * “hero 

y auan restriction it is only there by 
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implication. Bhag Singh v. The Crown 
( A. I. R. 1922, Lah 401) was referred to 
by the Sessions Judge. That was a case 
under the old Code. It was held in it 
that a Court could not give sanction to 
prosecute a person not a party to a parti¬ 
cular proceeding under the old S. 195. 
That case, however, is not in point as the 
complaint lay against such persons with¬ 
out any sanction Under the old S. 476, 
Criminal P. C., it was held by the Madras 
High Court in Govinda Iyer v. Rex (1), 
that proceedings under it could not be 
taken against a person who was neither 
a party nor a witness in a suit in respect 
of abetment of forgery of a document ex¬ 
hibited in the suit on the ground that the 
words " any offence referred to in S. 195” 
in the old S. 476 incorporate the condi¬ 
tions laid down by S. 195 as to t the of¬ 
fence being alleged to have been 'com¬ 
mitted by a party, and a Court could 
take action under S. 476 only under such 
conditions. This view, however, was not 
held by all the High Courts. The Court 
of the Oudh Judicial Commissioners held 
in Ejaz Ali Khan v. Emperor (2) that 
an order under the old S. 476 for pro¬ 
secution for an offence under S. 465, I. 
P. C., could be passed also against a per¬ 
son who was not a party to the civil suit. 
Govinda Iyerv. Rex (1) was not followed. 
In Emperor v. Ganga Ram (3) the Allaha¬ 
bad High Court took the same view as 
the Court of the Oudh Judicial Com¬ 
missioner. Jadu Nandan Singh v. 
Emperor (4) was dissented from in it. 
The matter is also mentioned in the last 
paragraph at p.310of the report [43 Bom.: 
Emperor v. WamanDinkar (5)] where it 
is said: 

Then as to the words “offence" in S. 476: 
of course where you have an offence, you must 
have an offender though you may not know who 
the offender is. But it seems to me that the 
section not only intends to, but it is expressly 
worded so that it may, confer on-a Court the 
power to inquire into a case and to take action, 
whoever may prove to be the offender, although 
months or even years may elapse before 'it 
becomes known with any degree of certainty 
who the offenders are. 


ili [1919] 42 Mad. 540=36 M. L. J. 448—-9 
' M. L. W. 422=50 I. C. 824=(1919) M. \V. 

N.'l59 (F- B.). 

(2) A. I. R 1922 Oudh 220. 

(3) [1918] 40 All. 24=42 I. C. 927—15 A. L.J. 

( 4 ) [1910] 37 Cal. 250=10 C. L. J. 564=4 I. C. 
710=14 C. W. N. 330. 

(5) [1919] 43 Bom. 300=51 I. C. 257—20 Bom. 
L. R. 998. 


In Rajkumar Singh v. Emperor (6), 
the Patna High Court also held that the 
old S. 476, Criminal P C., did not restrict 
the action of the Court to offences com¬ 
mitted within its own jurisdiction. It 
wa3 said that S. 476 was a self-contained 
section and the reference made to S. 195 
was only for the purpose of avoiding the 
enumeration of the sections mentioned in 
S. 195. It follows from this that the 
Court could proceed against persons not 
parties to the proceedings before it. 

The cases principally relied upon by 
the learned Sessions Judge were C. T. 
Guruswamy v. D. K. S. Ebrahim{l), and 
Mating Shew Pha v. Ma Me Hmoke (8), 
where it was held that it is not open to a 
Court to make a complaint under S. 476, 
Criminal P. C., in respect of any person 
other than persons who are parties to 
the proceedings before it. In those two 
cases appeals had been preferred against 
the order of the Court directing the 
prosecution of certain persons. At p. 380 
of the first report it is said : 

As no complaint by the Court is necessary in 
respect of Abdul Rahman or Guruswamy before 
the Magistrate can hold an enquiry or trial 
against them, it appears to me that it is not 
open to the Court, and it was not intended 
that the Court should lay a complaint covering 
them, as they were not parties to the proceed¬ 
ings before it. On this ground in my opinion 
the appeal must succeed. 

Again at p. 281 it is said : 

Section 476 gives the Court power with res¬ 
pect to any offence referred to in 6. 195. 

With very great respect it appears to me 
that this is the wrong way to look at the 
matter. Every person including the pre¬ 
siding officer of a Court has power to 
make a complaint as a rule. It is only 
when that general power is taken away 
by statute that a complaint becomes in¬ 
competent unless made by the -only 
authority allowed to do so. There is 
nothing in S 476 to the effect that the 
presiding officer of a Court cannot make 
a complaint against a person who is not 
a party, and it seems to me that the 
general power of the presiding officer is 
not taken away by implication because 
he is the only person who can make a 
complaint against a party in certain 

circumstances. , 

The Court of the Sind Judicial Com¬ 
missioners has followed the Rangoon 

[6J [1917J 1 Pat. L. J. 298=37 I. C. 487=3 
Pat. L. W. 33. 

(7) A. I. R. 1925 Rang. 28=2 Rang. 3<4. 

(8) A. I. R. 1925 Rang. 195=3 Rang. 48. 
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rulings referred to above : see Emperor 
v. Bahimdino (d. /. iJ. 1928 Sind 69). 
It was admitted by the Judges-who deci¬ 
ded that case that the view they took 
was attended with inconvenient conse¬ 
quences. They pointed out that it was 
obviously desirable that where a party 
to a proceeding in a Court ha9 committed 
an offence and the offence has been abet¬ 
ted by persons who are not parties, all 
the persons concerned in the offence 
should be tried and not only those who 
are parties to the proceedings in which 
the offence was committed. 

If the view of the Rangoon Court and 
the Sind Court is correct that by impli¬ 
cation it must be held that the legis¬ 
lature did not intend that the Court 
should exercise the powers conferred by 
S. 476, with regard to offences referred 
to in S. 195 (l) (o) unless they are com¬ 
mitted by parties to proceedings in such 
Courts, it is obvious that the result will 
be most inoonvenient. Of course it would 
be possible for a private complainant to 
make a complaint against the persons 
who are not parties while the Court could 
make a complaint against the party, but 
in that way there would be the anomalous 
state of affairs that two different oase3 
about the same transaction would have 
to bo heard at the same time. It is true 
that the Magistrate to whom the com¬ 
plaint of the Court goes might be able on 
reading the complaint to take cognizanoe, 
under S. 190 (l) (o), Criminal P. C., of 
the offenqg against the persons who were 
not parties, but in that case the accused 
would have the option of asking that the 
oase should be sent to another Magistrate. 
It seems to me that unless the legislature 
has specifically enacted that Courts 
should not take action against persons 
who are not parties, though they alone 
can take action against parties, it would 
not be proper to read such an intention 
into the Act especially as it gives rise to 
such inconvenient consequences. I am 
unable to discover anything in the Aot 
definitely forbidding the presiding offioer 
of a Court to make a complaint about an 
offence committed in connexion with a 
dooument produced *in his Court when 
ah person complained of is not a party, 
All that has been enacted is that he alone 
can do so if the alleged offender is a party 
to 'the proceeding. I am, therefore, 
unable to hold that the Magistrate, First 
Olass, in whose Court the offence 
1928 L/65 & 66 


complained of is alleged to have taken 
place, was only competent to make a 
complaint against the person who was 
accused in the criminal case before him. 
In my judgment he could make the com¬ 
plaint not only against him but against 
the two other persons alleged to have 
been concerned in the same offence. 

I do not think that the new proviso to 
S. 252 goes to show that the Magistrate 
can only proceed against a person who 
was a party before him. Under S. 252 
when an accused person appears before a 
Magistrate he shall proceed to hear the 
complainant and take the prosecution 
evidence. The new proviso is that the 
Magistrate shall not be bound to hear 
any person as complainant in any case 
in which the complaint has been made 1 
by a Court, but he can do so if he con¬ 
siders it desirable In the present case, 
however, the Magistrate was examined as 
a witness though he knew nothing per¬ 
sonally as to what had occurred as he was 
not present at the time of the alleged 
offence. The two persons who were not 
parties were therefore not prejudiced 
as the Magistrate was examined as a 
witness. 


i.ue learned counsel who appeared 
for respondent 1 admitted that S. 195 
was a limiting section providing an 
exception to the general rule that any¬ 
one could make a complaint of a criminal 
offence. His argument in the main was 
that when the Magistrate acted as a 
Court by holding an enquiry ha could 
only proceed against persons who were 
parties to the proceedings before him 
and that the Crown could not be allowed 
to take up the position that as regards 
the other persons the Magistrate acted as 
one of the general public. He admitted 
that the complaint in the present oase 
would have been-iegal if the Magistrate 
had held no enquiry under S. 476 I 

. di8o r. 8d this W»«on 

detail and it is sufficient to add that in 

my judgment the Magistrate had power 
to make the complaint against all the 
persons alleged to have taken part in the 

ia hTcoart 8 ‘ h8 a ° 0Ua,ent Proda ° 8a 

The fact that the Magistrate in his 
complaint by mistake wrote S 477 
instead of S. 465. Indian Penal Code, does 

™° ft fc v mak m K tha oom Pl a int illegal in any 
way. The essence of the complaint 
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[see Mt. Naurati v Emperor (9)], is the special directions on three points. Notice 
statement of the facts relied upon as was served on ths widow and she also 
constituting theoffence. It is sufficient askel that he should be given special 
that the complainant shall state the true directions on another point in case this 
facts in his own language, and it is for Court was prepared to give directions 
the Magistrate to apply the law to those Under the will one house was to go to 
facts. It might be added that it is clear the sons and the other to the widow 
that S. 477 is a clerical mistake as that The widow is in possession of the Lahore 
section does not fall within S. 19-3, Cri- house and the Administrator-General of 
minal P. C. the Gorakhpur house. According to the 

I would, therefore, hold that the com* son the Lahore house is ancestral, and 
plaint made by the Magistrate against his case is that as the two sons and their 
all three persons was legal and that the father constituted a joint Hindu family 
learned Sessions Judge erred in acquitting at the time of the father’s death, the 
the three respondents on the ground that father had no power of disposition by 
[there was not a legal complaint against will with respect to the Lahore house, 
them. As the Sessions Judge has not It is claimed, therefore, that the Ad- 
gone into the merits I would accept the ministrator-General should be directed 
appeal of the Crown, set aside the order to make over this house to the sons. It 
of acquittal passed by the Sessions Judge is not admitted by the widow that the 
on the ground that the complaint was Lahore house is ancestral. Obviously 
illegal, and remand the case to him to under S. 28 this Court can give no direc* 


.decide the appeal of the three respon¬ 
dents on the merits. 

Coldstream, J. —I agree. 

D.D, _ Case remanded. 

(9) A. I. R 1925 l.ah. 631=3 Liu. 3?5. 
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Guran Das —Petitioner. 

v. 

Administrator-General, Punjab, and 


tions in this matter. The question is 
one of evidence and is a difficult one. It 
involves questions which seriously affect 
the rights of the parties under the will. 
This Court in my judgment should not 
advise on disputed points of law and fact 
under S. 28 of the Act but only on such 
questions as advancement, management, 
change of investments, etc. In this con¬ 
nexion Samuel Marie Sreretun, hire (l), 
Lakshmibai, In re (2) and Madras Dove- 
ton Trust Fund, In the matter of (3), 
might be referred to. In these circum- 


another — Respondents. 

- Civil Misc. Petn. No. 335 of 1927, De¬ 
cided on 20th April 1928. 

Administrator-General’s Act (3 of 1913), S. 25 
—High Court should not advise on disputed 
points of law and fact. 

The High Court should not advise on disputed 
points of law and fact under S. 23 but only on 
such questions as advancement, management, 
change of investments, etc. of the estate in 
charce of the Administrator: 7 Bom. 381; 12 
Bom. 638; and 18 Mad. 443; Ref. [P 514 C 2] 

Eahan Chand—ior Petitioner. 

C. B. Carden Noad and Durga Das— 
for Respondents. 


Order—One Bishen Das died leaving 
him surviving a widow, Mt. Tara Devi, 
a daughter by that widow, and also two 
sons by a predeceased wife. The ex¬ 
ecutors of the will took out probate but 
later the administration of his estate was 
transferred to the Administrator-General. 
One of the sons has now moved this Court 
under S. 28 ,-Administrator General's Act, 
to give to the Administrator-General 


stances I refuse to give directions to the 
Administrator-General on this^foint. In 
my judgment it is a matter which should 
be decided by a suit. 

Under the will all the ornaments were 
to go to the surviving widow, except two 
pairs of karas, two chains and some rings, 
which wore to go to the sons. The son 
has asked that the Administrator-General 
should be directed to recover from tho 
widow the few ornaments bequeathed to 
the sons and hand them over to them. 
The widow, however, has stated that all 
the ornaments, including those be¬ 
queathed to the sons, were lost in a rail¬ 
way accident and that, therefore, she was 
unable to hand over to the sons those few 
ornaments which were bequeathed to 
them. The value of those ornaments is 
in dispute. The widow is unable to 
recover from the rail way the value of th e 

(1) [1833) 7 Bom. 381. ** 

(2) [ISSSj 12 Bom. 633. 

(3) ;[1S95] IS Mid. 443.] 
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ornaments lost. In these circumstances 
in my judgment this matter also ought to 
he decided by a regular suit. It would 
appear that the sons would have to claim 
and prove the value of the ornaments, 
while the question would also arise whe¬ 
ther the widow was liable to make good 
the loss in the circumstances described. 
This also is not an easy matter and is not 
one as to which I am prepared to give 
directions under S. 28, Administrator- 
General's Act. 

The third request made by the son is 
i;hat the Administrator-General should 
■be directed to hand over to the son the 
durniture in the Lahore house. Under 
the will this furniture was to go to the 
widow. There i3, therefore, nothing in 
this request. Similarly, I am not pre¬ 
pared to give any directions in the case 
•of the widow’s petition. For the reasons 
given I reject both the petitions. 

N - K - Petition rejected. 
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Tek Chand, J. 

Mangal Singh and another —Defendants 
-Petitioners. 


v. 

Bishen Singh— Plaintiff—Responded 

Civil Revn. Petn. No. 413 of 1927, D 
eided on 1st December 1927, from ord 
of Senior Sub-Judge, Amritsar. D/- 41 
June 1927. 

, O ?„\ ov ™ ia } S ’™ li Cause Courts Act (9 
1881), Sch. 2 , Arts. 2 and 23 —Suit by purchas 
foods for refund of price on being dcpriv, 

c'lTol r? ~ 5 ““ “» b ‘ ,tM b y 

* 8U , ilt l ?l the r ° fund of the m °*ey Paid 
i th ^ g °,° ds a P uto haser of stoli 
goods, who has been deprived of the goods I 

the police under the orders of the So 9 sioi 
■Judge for returning them to their owner, can ! 
^ried by a Court of Small Causes. [P 5 ig (j 

L. 0. Mehra for Petitioners. 
Bustomji for Respondent. 

r ~ Tb!s « » petition f< 

revision of the order of the Senior Sul 

+hf 1 an ta f ndg ?' Amrifc9ar - holding the 
the appeal against the decree -of the Sul 

A dge ’ Fourbh Cla ". Tarn Tarai 

Indf 8fch , Apnl 1927 - la y to the Distric 
Judge and not to him, as the suit was nc 

* , 8maI1 ° aQ3e na tare but was an uc 

S. lOO 006 ’ thQ ValU9 Pf Whi0h o?! 

The relevant faots are these : Balwan 


Singh, defendant 1, and Bur Singh, defen¬ 
dant 2, sold certain ornaments for Rs. 140 
to Bishen Singh, plaintiff. About ’two 
months later it was discovered that these 
ornaments really belonged to Mangal 
Singh, defendant 3, and Sikatar Singh, 
defendant 4, and they had been stolen 
from their house in a dacoity. Bur 
Singh, Balwant Singh and a number of 
other persons were suspected of having 
committed the dacoity and were pro¬ 
ceeded against by the police. They were 
convicted and sentenced. Some time 
after their conviction by the Sessions 
Judge of Amritsar, an application was 
presented to him by Mangal Singh and 
Sikatar Singh (the persons at whose 
house the dacoity was committed) that 
the ornaments which had been seized by 
the police during the investigation from 
Bishen Singh and about Rs. 600 in cash 
which had been taken from the dacoits 
might be made over to them. The Ses¬ 
sions Judge directed that the ornaments 
and the cash might be made over to the 
Police, who subsequently made them 
over to Sikatar Siugb and Mangal Singh. 

Bishen Singh, who had purchased the 
ornaments, instituled the present suit to 
recover Rs. 140 which he alleged he had 
paid in good faith for these ornaments to 
Balwant Singh and Bur Singh. The suit 
was deoreed by the trial Court and Mangal 
Singh and Sikatar Singh preferred an ap- 
peal to the senior Subordinate Judge who 
has held that the suit is excluded from 
the cognizance of the Small Cause Court 
under Arts. 2 and 23, Sch. 2, Small Cause 
Courts Act. 


x uu uou see now cue suit, as framed, 
falls under either of the two clauses, and 
indeed Mr. Rustomji, who had appeared 
for the respondent, has expressed his in¬ 
ability to support the judgment of the 
lower Court. Art. 2 excludes from the 
cognizance of a Court of Small Causes a 
suit concerning an act ’purporting to be 
done by an officer of the Government in 

Con?f°l a )v Ca ? a0 - fcy V 0r b y aD officer of a 
Court of Wards in the execution of his 

P., 00 , 16 1 3 obvio113 that the plaint as 
id down does not in any way concern an 

S 0 ; ° rd ”. of officer of the kind men¬ 
tioned in this olause. Similarly, Art 23 
relates to a suit to alter or set aside a 
decision, deoree or order of a Court or of 

a person acting in a judioial oapaoity 

?end P r ^ 3Qibd063 n0fc . in 

end to alter or set aside any judioial 
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decision. Indeed, the learned Subordinate 
Judge in ordering the ornaments and the 
cash to bo made over to the police, and 
the police in handing over these things 
to the persons in whose house the dacoity 
was committed, were not deciding the 
relevant rights of Bishen Singh and these 
persons with respect to the ornaments in 
question or the price thereof. The suit 
as framed is clearly cognizable by the 
Court of Small Causes, and I hold ac¬ 
cordingly. * 

For the foregoing reasons I accept the 
petition for revision, set aside the order 
of the lower appellate Court and re¬ 
mand the case to it for disposal in ac¬ 
cordance with law. Costs will abide 
the events. 

S.J. Petition accepted. 
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Broadway and Jai Lal, JJ. 
Fateh Ali Shah and others — Defen¬ 
dants—Appellants. 

v. 


Muhammad Bakhsh and others —Plain- 
titls—Respondents. 

First Appeal No. 2720 of 1923, Decided 
on 5th December 1927, from decree of Sr. 
Sub-Judge, Multan, D/- 27th August 
1923. 


(a) Custom (Punjab)—Gift of ancestral im¬ 
movable property—Property reverts to donor 
and his heirs on failure of issue of the donee. 

The ordinary custo a in the Punjab is that 
in the case of a gift of ancestral immovable 
property to a relation, on the failure of the 
issue of the donee the property reverts to the 
donor and his heirs, the presumption in such 
cases being that the object of the gift is to 
make a settlement for the benefit of the donee 
and his issue, and therefore on the failure of 
the issue of the donee the object of the gift 
fails and the property reverts to the original 
donor. 518 c 

(b) Custom (Punjab)—Gift—Rule of reverter 
does not apply to hiba-bil-iwas—Devolution 
in such cases must be regulated by the law ap¬ 
plicable to donee. 

The rule of the customary law as to reverter 
applies only to cases of pure gifts. 

What is commonlv called a hiba-bil'iwaz is 
not a gift in the technical sense of that term 
and is not governed by the rules relating to 
gifts pure and simple, but it partakes of the 
incidents relating to sales and the desolation 
of such an estate after the death of the donee 
must therefore be regulated according to the 
law which is applicable to the donee and not 
to the donor: 43 P. It. 1903; 5 P. W R 1915; 13 
C W N. 160; and A. 1. R. 1927 Cal. 308; Rel. 
on. [P 518 Cl, 2; P 519 C 2] 


£(c) Custom — Succession—Prostitute con¬ 
tracting marriage—Custom making her forfeit 
all rights in original family is opposed to 
public policy—Heirs of such prostitute, even 
xf prostitutes, are not disqualified from 
inheriting her—Contract Act, S. 23-Maho- 
medar. law —Succession. 

A custom among the prostitutes that if one 
of them contracts a marriage she forfeits all 
rights in her original family, -in other words, 
that she becomes practically an outcaste, is 
opposed to public policy and is immoral and 
consequently unenforceable in the British 
Indian Courts. Even if such a custom exists 
and is enforceable, it does not necessarily 
follow therefore that the converse proposition 
is established that the heirs of a‘prosti¬ 
tute who has contracted marriage and has dis¬ 
carded the profession of the prostitutes are 
also disqualified from inheriting her estate even, 
if they be prostitutes. [P 520 C 1] 

$ (d) Reccrd-of-Rights — Unchallenged ad¬ 
verse entry in, or an order to alter the entry 
without actual alteration, does not extinguish 
the right of the party unless the other party 
proves adverse possession or some similar reason 
support of his plea. 

An adverse entry in the Record-of-Rights, 
even if allowed to remain unchallenged, does 
not necessarily extinguish the right of the 
party against whom such entry has been made 
and a fortiori an order to alter the entry to the 
prejudice of the party without the actual alter¬ 
ation of the entry cannot by itself extinguish 
the right unless the other party can prove 
adverse possession for the statutory period or 
some similar reason in support of his plea of 
suoh extinction: 56 1. C. 931; 79 P. R. 1917 
Dist.\ 30 P. P,. i860 and 140 P. R. 1907, Rel. on. 

[P 522 C 11 

(e) Limitation Act, Art. 120— Plaintiff in 
possession need not bring a suit on first denial 
of his title—He must take proceedings within 
6 years from the time when his rights are being 
actually jeopardised. 

If a plaintiff is in possession or enjoyment of 
the property in suit ho is not obliged to sue for 
a declaration of title on the first or each suc¬ 
ceeding denial of his title by the defendant. He 
may look upon each denial with complacency 
or at his option may institute a suit to falsify 
the assertions of the other side. But when he 
finds that his rights are being actually jeopar¬ 
dized by the action or assertion of the defend¬ 
ant, then he must take proceedings within six 
years from the date of such aotions or asser¬ 
tions: A. I. R. 1922 Pah.'94; A. I. R. 1925 Lah. 
391; and 140 P. R. 1907; Dist. [P 522 C 1, 2] 

(/) Punjab Land Revenue Act (1337), S. 45— 
Ho distinction exists between a suit under S. 45 
and one under Specific Relief Act, S. 42. 

There is no distinction between a suit under 
S. 45, Punjab Land Revenue Act, and one 
under S. 42, Specifio Relief Act, because S. 45, 
Punjab Land Revenue Act, also contemplates a 
declaratory suit with or Without consequential 
relief under the provisions of the Specific Re¬ 
lief Act. It does not, create a new description 
of suit but merely indicates the remedy of a 
person who may feel aggrieved by an adverse 
entry in tho Record-of-Rights in other words, it 
specifies an occasion when a party may bring a 
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declaratory suit under the provisions of the 
Specific Relief Act. [P 522 C 2] 

(p) Civil P. C., 0, 7, R. 1 —Cause oj action. 

The plaintiff cannot be tied down to the date 
of the accrual of the cause of action -mentioned 
in the plaint. The Court is entitled to deter¬ 
mine the dato on which the cause of action 
arose from the facts alleged and proved. 

(P 523 C 1] 

Badri Das and Basant Kishen —for Ap¬ 
pellants. 

Sheo Narain, Kishan Dayal and Hem 
Raj —for Respondents. 

Jai Lai, J. —The original owner of 
the property in dispute in this appeal 
was one Muhammad Hamid Shah, a 
Gardezi Sayed of Multan City. He be¬ 
longed to the Shiah sect and had four 
■wives at the time of his death which oc¬ 
curred some time in the year 1900. Two 
of his wives namely, Mt. Moghlani Bibi 
and Allah Wasai were prostitutes before 
their marriage with Muhammad Hamid 
"Shah while the other two, Mt. Umarao 
Bibi and Mt. Jindwaddi, belonged to the 
■family of Sayads. On 1st October 1896, 
Muhammad Hamid Shah made what 
purports to be a gift of certain properties 
tooth* movable and immovable, in favour 
of his wife Mt.‘Mughlani Bibi. The 
latter gifted a part of immovable pro¬ 
perty in favour of her brother’s sen 
Muhammad Bakhsh and Ali Muhammad, 
tout we are not concerned with that pro¬ 
perty in this litigation. Mt. Mughlani 
Bibi died on 16th June 1913 -leaving 
immovable property which is the sub¬ 
ject of dispute in the present appeal. A 
part of this property had been mortgaged 
toy Muhammad Hamid Shah before the 
gift in favour of Mt. Mughlani Bibi and 
bas siuoe been in possession of the mort¬ 
gagees. After the ceath of this lady pos¬ 
session of suoh of the immovable pro¬ 
perty as was in her actual possession 
at the time of her death was taken by 
her sister Mt. Rani and mutation of the 
•same, as well as of the property in posses- 
•aion of the mortgagees, was made in the 
revenue records in her favour on 21st 
October 1913 by the Naib Tahsildar 
The order of the Naib Tahsildar was 
however, on appeal by Mt. Umrao Bibi 
and Mt. Jindwaddi, widows of Muham¬ 
mad Hamid Shah, reversed by the Col¬ 
lector of Multan on 11th November 1913 
aud it was ordered that the properties be 
■entered in the names of the aforesaid 
widows of Muhammad Hamid Shah. It 
appears that there was an appeal from 


this order to the Financial Commissioner 
but without success. The result was 
that on 4th January 1917 the name of 
Mt. Rani was removed from the proprie¬ 
tary oolumn in the revenue records in 
respect of the properties in dispute and 
the names of Mt. Umrao Bibi and Jind¬ 
waddi substituted in its place, and there¬ 
upon the two widows dispossessed Mt, 
Rani of the property which was in her 
possession and took possession thereof. 

The suit out of which the appeal has 
arisen was thereupon instituted by Mt. 
Rani and her two nephews to whom she 
had gifted portions of the property in 
suit, against Mt. Umrao Bibi and Jind¬ 
waddi, Sayad Fateh Ali Shah, Mt. Amir 
Ladi and others who claimed to have de¬ 
rived their interests in the property 
through the widows. Fateh Ali Shah 
and Mt. Amir Ladi are a brother and a 
daughter respectively of Muhammad 
Hamid Shah. The suit was for posses¬ 
sion of properties described as Nos. 1, 2, 
3 and 4 in the plaint and 'for a declara¬ 
tion of the plaintiffs' title as owners of 
the properties described as Nos. 5, 6 
and 7. These last-mentioned properties 
are those which are in possession of the 
mortgagees under the mortgages created 
by Muhammad Hamid Shah and which 
admittedly have not yet been redeemed. 
The suit was contested by .the defendants 
on various grounds some of which are 
repeated before us and will be dealt with 
presently. The learned senior Subordinate 
Judge decreed the suit. The defendant 
Fateh Ali Shah has presented the present 
appeal in this Court and the other defen¬ 


dants apparently are taking no further 
interest in this litigation. Mt. Rani 
having died during the pendenoy of this 
appeal, her legal representatives have 
been substituted in her place. 

The first question that needs deter¬ 
mination is whether Mt. Mughlani Bibi 
was a Shiah before her marriage and 
whether Mt. Rani is her real sister. 
There is overwhelming evidenoe on the 
record in support of the conclusion of the 
learned Senior Subordinate Judge that 
Mt. 'Mughlani Bibi was a Shiah and that 
Mt. Rani was her real sister. In this 
connexion reference may be made to the 
^timony, inter alia of Hashim Ali Shah 
wh <*o father aoted as agent 
Raza Ali Shah (P. 

Gulab (P. W. 3) and Khuda 
Bakhsh (P. W. 4). Mt. Rani herself went 
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into the witness-box and stated that she 
was a sister of Mt. Mughlani Bibi and 
that the latter was a Shiah. The appel¬ 
ant Fateh Ali Shah was examined as a 
witness on behalf of the defendants and 
admitted that Mt. Mughlani Bibi was 
buried in the graveyard of the Shiahs and 
that she and Mt. Rani were both daughters 
of Ghulam Muhammad though he added 
that he did not know whether they were 
from the same mother. He also stated 
that Allah Bakhsh, brother of Mt. Mugh¬ 
lani Bibi, was also buried in tbe Shiah 
graveyard. I consider, therefore, that 
there can be no manner of doubt that Mt. 
Mughlani was the real sister of Mt. Rani 
and was a Shiah. 

The next question that we have to 
consider is whether the property in dis¬ 
pute, which was admittedly given to Mt. 
Mughlani Bibi by her husband and was 
his anoestral property, descends to the 
heirs of Mt. Mughlani Bibi under the 
Shiah-law, or whether it reverts to the 
heirs of Muhammad Hamid Shah under 
the customary law. The proposition is 
not contested before us that the ordinary 
custom in this province is that in the 
case of a gift of ancestral immovable pro¬ 
perty to a relation on the failure of the 
issue of the donee the property reverts 
to the donor and his heirs, the pre¬ 
sumption in such cases being that the 
object of the gift is to make a settlement 
for the benefit of the donee and his issue, 
and therefore on the failure of the issue 
of the donee the object of the gift 
fails and the property reverts to the 
original donor. The contention of Mr. 
Badri Das, advocate, for the appellant, 
is that Muhammad Hamid Shah was 
governed by the customary law and not 
by the Mahomedan law and, therefore, 
the rule of reverter, already mentioned, 
applies to the ancestral property gifted 
by him to his wife Mt. Mughlani Bibi. 
I will assume for the present that Mu¬ 
hammad Hamid Shah was governed by 
custom and there is no dispute before us 
that the property gifted by him was not 
ancestral qua the plaintiffs. The gift to 
Mt. Mughlani Bibi was not attacked by 
the collaterals of the donor and is not 
attacked before us and the only question 
is as to the devolution of the estate on 
the death of Mt. Mughlani Bibi. It is 
to be noted, however, that the rule of 
the customary law as to reverter applies 
only to cases of pure gifts. 


The question that we have to consider 
is whether the transfer to Mt. Mughlani 
Bibi amounted to a gift or whether, as- 
contended by Mr. Kishen Dayal, counsel 
for the respondent, it amounted to what 
is ordinarily called heba-bil-iwaz. An 
examination of the deed of gift which is 
to be found on the p. 5 of the printed 
paper-book shows that the transfer of 
the property by Muhammad Hamid 
Shah was in lieu of dower due to his 
wife and her right of maintenance. The 
deed after the usual covenants recites 
that : 

she has become the absolute owner of the 
property settled upon her and I have been left 
no connexion cr concern whatever with the 
said property, nor shall I have any in future. 

It is, therefore, clear that an absolute 
title in the property in dispute was con¬ 
ferred on Mt. Mughlani Bibi in lieu of 
the dower admitted to be due to her and' 
of her right of maintenance. It is no 
doubt true that the amount of the dower 
is not mentioned in the deed and it is 
not, therefore, possible to ascertain how 
much of the consideration for the gift 
was on account of a debt due from the 
donor to the donee and how much was 
on account of her right of maintenance. 
But this, in my opinion, is immaterial 
because there is judicial authority in 
support of the proposition that oven if 
there js partial consideration for what 
purports to be a hiba or a gift, the trans¬ 
action ceases to be a gift or hiba as 
that term is used by the Mahomedan 
jurists. 

Now it has been held in several re¬ 
ported cases that what is commonly 
called a Hiba-bil-iwaz is not a gift in the 
teohnical sense of that term and is not 
governed by the rules relating to gifts 
pure and simple but is tentamount to a, 
sale and therefore confers an absolute 
heritable title on the donee or the trans¬ 
feree. In Nur Muhammad v. Mt. Allah 
Wassi (l), it was held by a Division 
Bench of the Chief Court of the Punjab 
that according to the Mahomadan law 
a gift by a husband of landed property 
in lieu of dower in favour of his wife 
amounts to a hiba-bil-iwaz which was 
held to be tantamount to a sale. 

The Calcutta High Court in Abbas Ali 
Shikdar v. Karim Bakhsh (2) held that 
a transfer of immovable property by a 

_ U7T1915J 5 P. W. R. 1915=27 I. C. 562=35- 
P. L. R. 1915. „ „ 

(2) [1909] 1? C- W. N. 160=11. C. 466. 


1928 Fateh Ali v. Muhammad Bakhsh (Jai Lai, J.) Lahore 51« 


Mahomedan to his wife purporting to be 
made in consideration of^ dower debt 
of Rs. 49 and on account of right of 
inheritance was a sale and that such a 
transaction was wrongly described as a 
hiba*bil'iwaz. It was also held in that 
case that a copy of the Koran was a 
valid consideration for a biba-bil-iwaz. 
The matter was again elaborately dis¬ 
cussed by a Division Bench of the same 
Court in Sarif-ud m din Muhammad v. 
Mohi*ud‘din Mohamed (3), and it was 
held that the transaction which was called 
by the learned Judges as a “false hiba-bil- 
iwaz” was not a hiba at all but was 
nothing more or less than sale and was 
therefore governed not by the Mahomedan 
law of hiba but was amenable to the 
general law in India relating to contracts 
and transfer of property. The transfer 
in that case was in consideration of the 
promise by the donee to maintain the 
donor and to pay her Rs. 999 for that 
purpose annually and also to arrange for 
her nursing and proper treatment in case 
she fell ill. In the deed the transaction 
was described as hiba or gift, but the 
learned Judges after a consideration of 
several authorities both textual and judi¬ 
cial arrived at the conclusion that such 
a transaction could not be considered to 
be the real hiba-bil-iwaz but was wrongly 
called as suoh by people generally and, 
therefore, they called it a false hiba-bil- 
iwaz. 


For the purposes of this case it is not 
necessary to enter into a discussion as to 
the proper legal terminology to be ap¬ 
plied to suoh transaction ; it is suffi¬ 
cient to hold that they are not governed 
by the rules relating to gifts but that 
they partake of the incidents relating 
to sales. 


The devolution of such an estate aft 
the death of the donee must therefore ! 
regulated according to the law which 
.applicable to the donee and not to tl 
l^ Qor: sea Faqir Mohamed v. Min 
Bakhsh (4), where it was held that succe 
sion to unpaid dower of a deceased fema 
among Mahomedan Rajputs governed 1 
agricultural custom of the province mu 
be determined in accordance with tl 
Mahomedan law in the absence of pro 
of special custom td the contrary. 

From th e above disoussion it follow 
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that the property in dispute must be held ’ 
to be the absolute estate of Mt. Mughlani 
Bibi at the time of her death and not 
subject to reversion to her husband’s 
heirs and consequently heritable by her 
personal heirs according to the law which 
governed her estate. It is admitted on 
both sides that if Mt. Mughlani Bibi was 
a Shiah, and if the succession to the 
property is to be governed by that law, 
then Mt. Rani is the sole heir ‘thereto. 

In view of my decision that Mt. Mugh¬ 
lani Bibi was a Shiah and that Mt. Rani 
was her full sister, it must be held that 
Mt. Rani was entitled to succeed to the 
whole of the property left by her. 

It is consequently unnecessary to decide 
whether S. Muhammad Hamid Shah was 
governed in matters of succession by the 
customary law of the Province or by the 
Mahomedan law. The material on the 
present record is inconclusive to enable 
me to express a definite opinion on the 
subject though in Gulam v. Ruku (5) 
and Rahim Shah v. Eussain Shah (6) 
it was held that in matters of succession 
the Gardesi Sayads are governed by the 
customary law of the Province. But 
this view is opposed to 5 P. R. 1888 and 
if the question is raised in any proceed¬ 
ings hereafter it will have to be considered 
in the light of the evidence produced 
therein. As it is not necessary for the 
purposes of this case to decide this ques¬ 
tion I refrain from doing so. 

A half-hearted contention was raised 
by counsel for .the appellants that Mt. 
Mughlani Bibi was governed by the Sunni 
Law in matters of succession and it wa 3 
contended that under that law Mt. Rani • 
would be entitled to only half of her 
estate. This matter must be deemed to 
have been disposed of by what I have 
stated above and it will suffice to add 
that there is absolutely no material on 
the record in support of the contention 
of the learned counsel. 

At this stage it will be convenient to 
dispose of another contention raised on 
behalf of the appellants whioh was that 
Mt. Mughlani Bibi being a prostitute 
before her marriage was governed by the 
custom relating to the prostitutes, and 
that as there is a oustom among the 
prostitutes that if one of them oontraots 
a marriage she forfeits all rights in her 
orig inal family, in other words, t hat she 

18 P. R. 1889. ‘ 

(6) [1901] 102 P. B. 1901. 
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becomes practically an outcast and, there* 
fore, it was asserted that Mt. Rani, who 
herself was a prostitute, could not inherit 
the property of her outcasted sister. The 
learned counsel put his client’s case in 
the following manner : that according to 
the Code of the prostitutes their's is a 
respectable profession and that any mem¬ 
ber of that profession who contracts a 
marriage falls from the level of morality 
as understood among them and conse* 
quently becomes immoral and therefore 
incurs a forfeiture of all her rights in 
the earnings of the members of the pro¬ 
fession. The counsel sought to support 
this proposition from an extract from the 
Wajib-ul-arz of the Multan District, but 
we declined to permit him to refer to 
this document because we found that it 
had not been proved and placed on the 
record. There is, however, the state¬ 
ment of Gulab (P. W. 3) to the effect 
that: 

according to the Riwaj-i-am governing the 
prostitutes a giri after marriage forfeits her 
share in her parent's property. Property in¬ 
herited or obtained from the husband goes to 
the husband's relatives and not to the parent's 
family. 

I am not disposed to place much value 
on this statement of a solitary witness 
to prove a custom of such importance and 
in any case would be disposed to hold 
that such a custom if proved is opposed to 
public policy and is immoral and conse¬ 
quently unenforceable in the British 
Indian Courts. Morever even if suoh a 
custom exists and is enforceable it does 
not necessarily follow therefore that the 
converse proposition is established that 
the heirs under the Mahomedan law of a 
prostitute who has contracted marriage 
and has discarded the profession of the 
prostitutes are also disqualified from 
inheriting her estate even if they be 
prositutes. 

We have next to consider the question 
of limitation. The suit as I have already 
mentioned, involves two prayers : (l) for 
possession of the property of which Mt. 
Rani was dispossessed in January 1917 ; 
and (2) for a declaration of title in res¬ 
pect of the property which was in posses¬ 
sion of the mortgagees. It is conceded 
by counsel for the appellants that the 
suit so far as the prayer for possession of 
the property first above named is con¬ 
cerned is within time, but he contends 
that it is barred by time so far as the 
prayer for declaration of title as owner 


with regard to»the second set is concerned. 
It is common ground that Art. 120, Sch. 
1. Lim. Act, governs the case so far as 
this prayer for declaration is concerned. 
Art. 120 provides : 

that the time within which a suit for which 
no other period is provided in Sch. 1, Lim. 
Act. must be filed is sis years and that this 
period must be counted from the date when 
the right to sue accrues. 

The question therefore that we have to 
decide is when th9 plaintiff’s right to sue 
accrued in this case. 

The contention of the appellants is 
that the right to sue accrued at the latest 
on the 11th November 1913 when the 
Collector of Multan ordered that the 
mutation in the name of Mt. Rani be 


substituted by one in favour of the two 
widows, Mt. Umrao Bibi and Mt. Jind- 
waddi. The case of the plaintiffs, on the 
other hand, is that the time began to 
run from the 4th January 1917 when the 
order of the Collector was actually given 
effect to and the name of Mt. Rani was 
removed from the revenue records, and 
as a result she was dispossessed of the 
properties which had been formerly in 
her possession. It is asserted that it 
was on this occasion that her rights were 
really jeopardized by any action taken by, 
or at the instanoe of, the defendants and 
that before this it was not necessary for 
her to take step9 to safeguard her interests 
as she was in actual possession of such 
of the property as was capable of being 
taken possession of and her name still 
stood in the column of ownership in the 
revenue records with regard to all the 
properties in dispute in the suit. 

It is also the case of the plaintiffs that 


the property with which we are now 
concerned being in the aotual possession 
of the mortgagees the only right which 
lescenied to the heirs of Mt. Mughlani 
Bibi was the right to redesrn it and not 
a right of immediate possession thereof 
and, therefore, that it was really an in¬ 
corporeal right that vested in Mt. Mugh¬ 
lani Bibi and her heirs which not being 
capable of being actually retained by 
either party the possession thereof must 
be deemed to be with the rightful owner 
of it. This suggestion is due to the 
phraseology of S. 45, Punjab Lan 
Revenue Aot, on whioh reliance is plaoea 
by the plaintiffs and which provides that: 

a person who is in possession of any «g?* 
and against whom an entry has been nude m 
the Record-of-Rights may institute a suit under 
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the provisions of Chap. 6. Specifio Relief Act, 
for a declaration of such right. 

It is admitted on both sides that the 
period of limitation for such a suit is six 
years and it is therefore contended 
■on behalf of the respondents and that 
Mt. Eani having been found to be the 
rightful heir to Mt. Mnghlani Bibi must 
be deemed to be in possession of the 
equity of redemption in the property 
with which we are now concerned and 
that as the entries in the Record-of-Rights 
were made against her on ’4th January 
1917 it is from that date that time for a 
•suit under S. 45, Land Revenue Act, began 
to run against her. If that view is 
correct then the present suit which was 
instituted on 10th December 19^1 must 
be held to be within limitation. 

The counsel for the appellants contends 
that it is the first denial of the plaintiff’s 
right that gave her a right to sue for a 
■declaration and that even if it be held that 
there were later denials on the appel¬ 
lants a fresh oause of action did not 
accrue in favour of the plaintiffs on each 
subsequent denial. The cases of Khushal 
Sitijh v. Kanda (7) and Qhulam Hussain 
■v. Saifullah Khan (8) were oited in sup¬ 
port of this contention. In the first of 
•these cases an adoption was made by a 
proprietor more than six years before the 
institution of the suit and later a gift of 
his property was made by him to the 
adopted son. In a suit by the rever¬ 
sioners to set aside the gift it was held by 
this Court that the right to impeaoh the 
adoption having become barred by limi¬ 
tation the suit to set aside the gift was 
also barred by time as the gift did not 
involve any further denial of the rights 
•of the reversioners than was involved in 
the adoption. This case in my opinion 

ThL* V 8818 ! 09 m fche Present case. 
J-he adoption of a son amounts to a oom- 

plete infringement of the rights of the 

reversioners and the gift to the adopted 

hrH J , m , erely an acceleration of what is 
bound to happen in course of time No 
resh oause of action in favour of the 
~ therefore arises by virtue of 

ho J l ? 5 h ® Present case it cannot 
be predicated that the defendants by 
merely asserting their title to the mod? 

tils’ tiS«7h e y . a - Qd d0Dying fche P laiQ * 

^ title thereto m any way interfered 
(7J [1019] 60 I. 0. 981. 
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with the rights of the latter and improved 
their own position with regard to 
such rights. In the second reported case 
the right of fche plaintiff to claim a 
partition of the property in dispute was 
denied by fche defendant in fche partition 
proceedings before the revenue officer 
who decided the objection in the defend¬ 
ant’s favour and declined to give a share 
to the plaintiff. The proceedings had 
however to be kept in abeyance for years 
owing to civil litigation between the 
parties about other lands, and on their 
revival the plaintiff again claimed a 
share in the same property but the claim 
was again negatived. In a suit for de¬ 
claration of title instituted by the plain¬ 
tiff more than six years from the first 
denial and adjudication thereon by the 
revenue officer it was held that the suit 
was barred by time as fche resistance 
offered to the plaintiff’s claim on the 
second occasion was merely a reiteration 
of the former resistance and not a fresh 
invasion of his rights. A revenue officer 
has jurisdiction to adjudicate on disputes 
as to title in partition proceedings and to 
enforce them. It is to bo observed that 
in this oase there was adjudication 
against the plaintiff by the revenue officer 
as a result of an objection raised by the 
defendant in fche partition proceedings 
which were not dropped but were merely 
kept in abeyance ; therefore there was a 
clear infringement of the plaintiff’s right 
on the first oocasion and fche second 
denial did not hffect the title of either 
party to the disputed property. This 
case is also, therefore, distinguishable 
from the present case as here it is the action 
of the revenue officer in 1917 and the 
consequent dispossession of Mt. Rani 
that really affeoted the plaintiff’s title to 
the property in dispute. 

Reliance was also placed by the appel- 
lauts counsel on Sheo Gopal v. Bishen 
Singh (9) and Hakim Singh v. Waryama 
UOj in which it was held that even if 
the right to ;demand a correction of an 
entry in the revenue reoord is lost by 
time, a party may be entitled to a decla¬ 
ration of his proprietary title to fche land 
olaimea. I am unable to see how these 
oases help the appellants ; they seem on 
the other hand to favour the contention 
of the respondents as it appears to follow 
f rom the lawj aid down therein that an 
JW MpOP.R. 1880.--- 

(10) [1907] 140 P. R. 1907. 
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adverse entry in the Record-of-Rights 
even if allowed to remain unchallenged 
does not necessarily extinguish the right 
of the party against whom such entry 
has been made and a fortiori an order to 
alter the entry to the prejudice of the 
party without the actual alteration of 
the entry cannot by itself extinguish the 
right unless the other party can prove 
adverse possession for the statutory 
period or some similar reason in support 
of his plea of such extinction. In the 
present case the mere assertion of a 
claim by the defendants followed by an 
order to substitute their names in place 
of the plaintiff’s name cannot be held to 
extinguish the undoubted title of the 
latter to the mortgaged property and to 
pass it to the defendents. The true test 
seems to me to be whether, if Mt. Rani 
files a redemption suit against the mort¬ 
gagees, the latter can defeat it on the plea 
that she has lost her right by the adverse 
claim of the defendants or in the alter¬ 
native whether the defendants can suc¬ 
ceed in a suit for redemption in the pres¬ 
ence of Mt. Rani. In my opinion the 
answer must in both cases be in the 
negative. 

On behalf of the respondents the cases 
of Muhammad Hanif v. Ratan Chattel 
(ll) and Bela Singh v. Lakhmi Das (12) 
and Hakim Singh v. Waryama (10) were 
cited in which it was held that each in¬ 
vasion of the plaintiffs’ right gave them a 
fresh cause action for a suit for declara¬ 
tion of title, but it is to.be observed that 
all these cases related to immovable 
property which was actually in posses¬ 
sion or in the enjoyment of the respec¬ 
tive plaintiffs and consequently each 
subsequent denial by the defendant was 
held to be a fresh infringement of the 
plaintiffs’ right. These cases therefore 
do not afford much assistance in deciding 
the question now in issue. Thus no 
judicial authority has been cited by 
either party which is exactly applicable 
to the facts of the present case. _ The 
principle, however, is fully established 
that if a plaintiff is in possession or 
enjoyment of the property in suit he is 
not obliged to sue for a declaration^ 
title on the first or each succeeding denial 
of his title by the defendant. He may 
look upon each denial with complacency 
or at his option may i nstitute a suit to 

(11) A. I. R. 1922 Lah. 94=3 Lah. 43. 

|l2) A. I- R. 1925 Lah. 391=G Lah. 132. 


falsify the assertions of the other side.! 
But when he finds that his rights are 
being actually jeopardized by the action 
or assertion of the defendant then he 
must take proceedings within six years 
from the date of such actions or asser¬ 
tions. 

Having regard to the fact that the 
defendants are not in the actual enjoy¬ 
ment of the right in dispute and have 
never been so and in view of the rule 
that possession of incorporeal rights 
must be deemed to be with the rightful 
owner unless the person who disputes 
such rights can prove his actual enjoy¬ 
ment thereof or effective disturbance by 
him of the plaintiff’s title for the statu¬ 
tory period, I consider that the present 
suit is within limitation, whether it is a 
suit under S. 45, Punjab Land Revenue 
Act or an ordinary suit for declaration of 
title under S. 42, Specific Relief Act. 

A distinction was sought to be drawn 
by the appellants’ counsel between the 
two kinds of suit, but the matter is not 
of much importance in view of what I 
have stated above, though personally I 
am unable to set any distinction, because 
S. 45, Punjab Land Revenue Act, also 
contemplates a declaratory suit with or 
without consequential relief under the 
provisions of the Specific Relief Act. It 
does not create a new description of suit 
but merely indicates the remedy of a per¬ 
son who may feel aggrieved by an adverse 
entry in the Record-of-Rights ; in other 
words it specifies an occasion when a 
party may bring a declaratory suit under 
the provisions cf the Specific Relief Act. 

In connexion with this part of his case 
the learned counsel for the appellants 
invited our attention to para. 4 of the 
plaint and contended that the plaintiff s 
did not in that paragraph base their 
cause of action on the reversal of the 
entries in favour of the defendant and 
consequent dispossession of the plaintiff, 
but that they definitely stated that the 
cause of action accrued on 13th June 

1913. , A . 

Now, it is no doubt true that in 
the plaint the plaintiffs did not men 
tion the date of the reversal of the 
entries in favour of the defendants nor of 
their dispossession by them, but the 
learned Senior Subordinate Judge has 
held that this took place on 4th January 
1917. This finding is not attacked be¬ 
fore us by the appellants. Moreover, the 
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Civil Procedure Code nowhere provides 
that the plaintiff shall state in a separate 
paragraph of the plaint the date of tho 
accrual of the cause of action. All that 
it requires is that the facts constituting 
the cause of action and when it arose 
should be stated in the plaint. Order 7, 
R. 1, Civil P. C., is quite clear on this 
point and the forms of the plaints 
and the pleadings in Appendix A of 
Sch. 1, Civil Procedure Code, do not 
contain a separate paragraph stating 
when the casue of action arose. The 
omission to mention the dates of the 
reversal of the entries and dispossession 
of the plaintiffs was not noticed by the 
parties when the issues were framed; but 
the necessary information, it appears, 
was supplied during the trial. In my 
opinion this was merely a formal omis- 
sion which does not in any way affect 
the merits of the case and the plaintiffs 
cannot be tied down to the date of the 
accrual of the oause of action mentioned 
in the plaint. The Court is entitled, as 
the learned Senior Subordinate Judge 
has done, to determine the date on which 
the cause of action arose from the facts 
alleged and proved. After an examina- 
tion of the pleadings and the finding of 

the Senior Subordinate Judge I have no 
doubt that it was on 4th January 1917 
that the right of the plaintiffs was really 
lniriogoa by the defendants necessitating 
the present suit and, therefore, the time 
must be held to run against them from 
fcnat date and not earlier. 

I therefore, hold that Mt. Rani’s title 
to the property in dispute had not been 
extinguished at the date of the suit by 
any act of the defendants and con- 
sequently that the latter had not then 
displaced her title by their own and that 

the preseqt suit was rightly held by the 

bron e C h°t arfc -^ be ^ ithiD fcime > h »ving been 
of th« nl? f-ff. 91 • y u!\ rS of the Evasion 

of the plaintiffs’ right by the defendants 
by getting their names reoorded in the 
revenue records in plaoe of the plaintiff’s 

a ??T. b »r taking P° ssess ioQ of the 
estate of Mt. Mughlani Bibi 

For the reasons stated above I am of 

Suhord- ^ at t h j? decr0e of the Senior 
Subordinate Judge must be affirmed and 

the appeal dismissed with costs. 

th« Y ay \^’ I oonour in dismissing 
the appeal with costs. 

R D- Appeal dismissed. 
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Addison, J. 

► 

Fazal Din —Plaintiff—Appellant. 

v. 

Chaudhri and others —Defendants— 
Respondents. 

Second Appeal No. 2027 of 1926, De" 

cided on 13th March 1928, from decree of 

Dist. Judge, Jhelum, D/- 19th July 1926. 

Custom ( Punjab ) — Alienation — Aioans of 
Jhelum District. 

A sonless Awan of Jhelum District can sell- 
ancestral property in the presence of his near 
collaterals to a stranger: 151 P.L.R. 1914; 72: 
P.R. 1914; Dtst.: 56 P.R. 1915; 53 P.R. 1899; 2G 
P.R. 1901 and 46 P.R. 1900; Rel. on. [P 525 C 1} 

Anant Ram —for Appellant. 

Amar Nath Chona —for Respondents. 

Judgment." Four collaterals belong¬ 
ing to different branches of the same 
family sold in 1907 the land in dispute to 
Chaudhri, the husband of the sister of 
Sharaf, one of the vendors. It would 
appear that the sale was made in order 
to give Chaudhri a better chance of being 
appointed a lambardar. No member of 
the family objected to the sale till in 
1925, Fazal, the sole plaintiff, instituted 
the present suit for a declaration that 
the sale in question being effected with¬ 
out necessity and consideration should 
not affect his reversionary rights. Ho 
was able to bring this suit so late beoauso 
at the time he was a minor. It is in 
evidence that he had at least one adult 
brother ahve at the time of the sale. 
The plamtiff is the son of Haidar, brother 
of Sharaf, one of the vendors. He is- 
thus the nephew of the vendee’s wife 
He was born just prior to the sale. Tho 
trial Court decreed the olaim, but on- 
appeal the learned District Judge dis- 

nnZ He Srantod a oertificato 

under S. 41, Punjab Courts Aot, that 

there was a doubtful question requiring 

decision regarding the validity of thl 

S7 1Dg A OQsfcom - Q amely, whether a 
* Awa “ ot the Jhelum District. 

Mrtv fn f M ah0 ° itlon of ancestral pro- 

ence n7 1?°" ° f a 9tran g 0r in the Pres- 
ence of his own near collaterals. On 

this certificate this second appeal was 
that 0r fK d ’ fche ) sole Ground of appeal being 

he Jrrfi r ? ly u t0 the ^stion stated in 
the certificate should be in the negative. 

Awl , 3 f ; 6 q r tIy been held th *fc among 

adjoining district of 

L Letters latent Appeal was 
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.Jhelum, Shahpur, Mianwali, Rawalpindi 
and Attock there is an extensive power 
of alienation especially in the absence of 
sons. It was held in Slier Mahomed v. 
All Mahomed (l), that although Awans 
of tahsil Talagang in the Jhelum Dis¬ 
trict have extensive powers of alienation 
of ancestral immovable property to their 
relatives such as daughters, sisters and 
their sons, their powers are limited when 
the alienation of the property is in favour 
of a stranger whether he is an Awan or 
not. This was a decision of a Judge in 
■Chambers and it is the principal case 
relied upon by the appellant’s counsel. 
Lai Khan v. Nura (2) was also relied 
upon by him, but it does not seem to me 
to he in point. It was held in it that 
•Customary Law did recognize a distinc¬ 
tion between the powers of alienation of 
a conloss proprietor and those of a pro¬ 
prietor who had sons and that it had not 
been proved that among Awans of the 
Talagang tahsil a proprietor who has 
sons has unlimited power to deal with 
his property as he pleases. 

It was held in Nur Ahmad v. Ghulam 
Hussain (3), a case dealing with the 
powers of alienation of Awans of tahsil 
Rawalpindi, that by custom a childless 
proprietor had power to alienate ancestral 
property in the presence of a first cousin 
without necessity. This was a case of a 
■sale, in which it wis held that necessity 
had not been established. It is thus on 
all fours with the present case except 
that it decided the custom among Awans 
of Rawalpindi, while the present case is 
concerned with Awans of Pind Dadan 
Khan tahsil of the Jhelum District. Again 
it was held in Devi Das v. Bhakra (4), 
that by custom among Awans of the 
Mianwali tahsil a childless proprietor 
had an unrestricted power of disposing 
by sale of his ancestral land. This case 
also i 3 on all fours with the present case 
except for the distinction already noted. 
It was held in Ali Mahomed v. Dttlla (5), 
that by custom among Awans of the 
Shahpur District, a sonless proprietor 
■could bequeath his land to his daughter s 
:Sons in the presence of his brothers. 


(1) [ 1914) 151 P.L.R. 1914=25 1.0.715=60 

(2) U914] 72 P.R. 1914=25 I.C. 556=233 

P.L.R. 1914. „ 

(3) [1915] 56 P.R. 1915=51 P.L.R. 1916=30 
I.C. 90=135 P.W.R. 1915. 

<4) [1899] 53 P.R. 1899. „ nAt 

^5) [1901] 26 P.R. 1901=65 P.L.R. 1901. 


The next case, Nura v. Tara (6), deals 
with Awans of the Talagang tahsil of 
the Jhelum District.- It was held in it 
that among Awans a gift by a childless 
male proprietor of ancestral land to his 
wife's sister’s son in the presence of a 
brother was valid. It is true that this 
was a case of gift, but it shows the wide 
powers of Awans to alienate their land. 

In Khuda Baksh v. Wahamali (7) it 
was held that the plaintiff had failed to 
prove that by custom among Awans of 
Talagang tahsil his father was incom¬ 
petent to make an alienation of ancestral 
property in his (the sons’) presence. 
This case goes very far and does not re¬ 
cognize the distinction usually made 
between alienations by a sonless Awan 
and those by an Awan with male issue. 
It is true that it was pointed out in 
Khuda Bakhsh v. Ahmad Khan (9), that 
the above case might have been decided 
on a different ground, but it is important 
to show the view taken by a Judge of 
this Court as to the powers of Awans to 
alienate their property. 

It was held in Nur Khan v. Sar/ruz 
(9), that by custom among Awans of the 
Talagang tahsil a childless proprietor 
could sell his ancestral property to his 
first cousin, once removed, in the presence 
of his stepbrother even without necessity. 
This again is not quite on all fours with 
the present case. This ruling shows that 
when a vendee is a near collateral the 
sale to him without necessity is valid. 
In the case before me the vendee is the 
husband of the sister of one of the vendors 
and I have already shown that there is 
little or no distinction made regarding 
alienations to collaterals and to near 
female relatives. 


Certain remarks in Khudciyar v. 
Fatteh (10), may be quoted with advan¬ 
tage. Rattigan, J., at p. 22 in discussing 
Nura v. Tara (6) said: 

A perusal of the judgment as a whole can 
leave no doubt that the Judges who decided the 
case under discussion were satisfied that Awans 

had by custom iu the Jhelum District, no loss 

than in the districts of Shahpur and Bannu 
(now Mianwali) practically unrestricted powers 


svf -alionafinn 


5) [1900] 46 P.R. 1900. 1011-in 

7 [1911] 88 P.R. 1911=144 P.L.R. 1911-10 
I.O. 36=116 P.W.R. 1911. 

[1913] 114 P.R. 1913=151 P.L.R. 1913- 
19 I.C. 459=124 P.W.R. 1913. 

[191-2] 100 P.R. 1912=249 P.L.R. 1912=* 
16 I.C. 21=238 P.W.R. 1912. 

[1906] 8 P.R. 1906=64 P.L.R. 1906. 
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He also pointed out that the gift in 
Nura v. Tara (6) was to a wife’s sister’s 
son. Again at p. 24 the learned Judge 
said: 

It has been found as the result of further and 
more exhaustive enquiry that Awans in various 
parts of the province concede far larger powers 
of alienation to the proprietor iu possession 
than are.admitted by other agricultural tribes. 

The customary law of the Jhelurn 
District is also in favour of the view that 
a sonless Awan has full power of aliena¬ 
tion other than that of gift. This is 
the reply to question 105 of Talbot’s 
customary law of the Jhelurn District 
though there is a note that there are a 
good many dissentients who say that it 
is not lawful for him to alienate without 
necessity. At p. 8 of this Customary 
Law occurs the following remark: 

But a proprietor having no sons or son’s sons 
is among Talagang Awans almost absolute 
owner of his whole estate and can gift it to any 
relative without the consent of the other. 

In view of this statement in the 
Riwaj-i-am the onus was upon the plain¬ 
tiff to establish that a sonless Awan could 
not sell his ancestral property without 
necessity. The authorities referred to 
show that this power has been conceded 
at different times to Awans in different 
parts of the country and that in all parts 
it has been held that Awans have much 
wider powers of alienation than other 
tribes. The plaintiff, however, has given 
little or no evidence to show that a son¬ 
less Awijn has not the power of selling 
ancestral property. Some of his wit¬ 
nesses have stated that there is a general 
power under oustom to make a will and 
to gift land in the case of Awans, whereas 
the customary law of the district does 
not lay down such a general proposition 
as regards gifts. One witness did state 
that a sale or mortgage by a sonless 
Awan could only be entered into for 
necessary purposes. On the other hand 
the defendants’ witness stated that the 
power of sale existed in the oase of a 
sonless proprietor as recorded in the 
Riwaj-i-am. On the reoord, therefore, I 
agree with thefinding of the learned 

Th? 6 n° d8 °- thafc a sonIess A wan of the 
Jhelurn District can sell ancestral pro- 

Perty m the presence of his near col¬ 
laterals to a stranger. 

I dismiss the appeal with costs. 

A.l./r.k. Appeal dismissed. 
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Zafar Ali, J. 

Jai Chand —Defendant—Appellant. 

v. 

Fauja and others— Plaintiffs—Respon¬ 
dents. 

Seoond Appeal No. 698 of 1927, Decided 
on 7th December 1927, from decree of 
Dist. Judge, Hoshiarpur, D/- 18th Decem¬ 
ber 1926. 

Waj\b-v.l-arz — Construction — Adna malik 
competent to alienate land by will or gift—He 
cannot be held competent to alienate it in any 
other way. 

Where according to the Wajib-ul-arz an adna 
malik can alienate his land by will or gift, it 
does not follow, in the absence of evidence to 
the contrary, that he is also competent to sell 
or mortgage or alienate it in any other way. 

[P 526 C 1] 

Mehr Chand Maliajan —for Appellant. 
Gulla Ram —for Respondents. 

Judgment. The defendant-appellant 
is the ala malik of the land in dispute 
and the land was in possession of the 
adna maliks, Indar and Shaman. In 1890 
a mutation order was made at the in- 
stance of Indar and Shaman according to 
which Sih and Bishnun were shown as 
adna maliks in possession along with Indar 
Shaman. Indar and Shaman both died 

some time before 1914, and in that year 
Fauja, etc. (the plaintiff-respondent ii» 
the present case) brought a suit for pos- 
sersion of the land stating that the land 
was ancestral, qua them, that they were 
the reversioners of Indar and Shaman and 
that the gift made to Sih and Bishnun 
was not binding upon them. This suit 
ended in a oompromise and a decree was 
passed in accordance therewith. The 
terms of the oompromise were that Sih 

wo . uld remain in possession 
of the land so long as they should live 
and Fauja etc would succeed to the 
whole of it if Sih and Bishnun should die 

fi£?"V“ d t0 ba i f of ifc if they should 

Ihildll ° ISS a UQ - Sih aad Bishmm di *l 

chil dle, 3 in August 1921, and the land 
was mutated in the name of ala malik on 

had g h r0Und thafc . the lina of adna malik 
had become extinot 

a' eto ’’ SU0 for Possession of the 

K AC0Or ? lDg to the w aiib*ul-arz the 

to the 800 r , 9 adna malik mu3t f overt 
to the ala malik unless the former should 

have ahenated jtjiv gift or will. 

diife JjK J*?- gm . 
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As regards Fauja, etc. plaintiffs, it was 
found that they were not the collaterals 
of Indar and Shaman and so the land was 
not ancestral qua them. That being so 
they had no locus standi to challenge the 
gift made by Indar and Shaman to Sih 
and Bishnun. But Fauja, etc., based their 
claim on the said entry in the Wajib-ul- 
arz and contended that the alienation by 
compromise was equivalent to a gift or 
will. This contention found favour with 
the learned District Judge and he decreed 
their suit. The defendant appeals. 

I am of opinion that by no stretch of 
language or imagination the compromise 
can be said to be equivalent to a gift or 
will. It is clear that Fauja, etc., had no 
right whatsoever to challenge the gift to 
Sih and Bishnun, but.the latter, in order 
to get rid of the litigation, brought it to 
an end by a compromise. They thereby 
.neither made a will nor a gift. They 
evidently had not the patience and capa¬ 
city, or perhaps the necessary funds, to 
fight out the case and to extricate them¬ 
selves from that predicament and, there¬ 
fore, sought refuge in a compromise. 

Evidently they did so under compul¬ 
sion. A gift or wiil is on the other hand 
a voluntary act. 

The next question is: Could the terms of 
the compromise be operative as against 
the defendant or, in other words, was an 
adna malik competent to alienate his land 
or divert succession in any way other 
-than by will or gift. Nor is it clear that 
according to the Wajib-ularz the power 
of alienation that was recognized was by 
will or gift. If an adna malik can alienate 
his land by will or gift.it does no follow, 
in the -absence of evidence to the con¬ 
trary, that he is also competent to sell or 
mortgage or alienate it in any other way. 

I, therefore, accept the appeal and, 
setting aside the order of the lower appel¬ 
late Court, restore that of the trial Court. 
The plaintiffs to pay the appellant’s costs 
- throughout. 

N K Appeal accepted. 
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Zafar Ali and Dalip Singh, JJ. 
Neki Ram— Defendant—Appellant. 

v. 

Kure and another— Plaintiffs—Respon- 

6 Se 9 cond Appeal No. 2180 of 1923, Deci¬ 
ded on 24th April 1928, from decree of 
Dist. Judge, Karnal, D/- 4th August 1923. 


$ Hindu Law—Alienation—Alienee knowing 
alienor -to be spendthrift—Alienee is bound to 
see that the money is utilized for the purpose 
for which it is borrowed. 

It is not generally the alienee’s duty to see 
that the money advanced by him was proporly 
expended for the purpose for which it was ad¬ 
vanced. But where the alienee knows the 
spendthrift character of the vendor and knows 
that money which he might advance will not 
be spent for the purpose for which it is meant, 
and he still advances money, without seeing 
that it is applied for the purposes for which 
it is borrowed, the sale is apt to be set aside. 

[P 526C2 ; P 527 C1] 

Shamair Chand— for Appellant. 

N. C. Mehra —for Respondents. 

Dalip Singh, J.—The plaintiff in this 
case brought the usual declaratory suit 
to avoid two sales dated 14th February 
1921, and 19th December 1921, respec¬ 
tively,-by hi3 father, defendant 2. The 
trial Court granted the plaintiff a decree 
with proportionate costs to the effect 
that the sale dated 14th February 1921 
would bind him to the extent of Rs. 600 
only, while the sale dated 19th December 
1921 would not bind him at all. Both 
sides appealed to the learned District 
Judge. The learned Distriot Judge dis¬ 
missed the appeal of the alienee and the 
relevant words in his judgment are as 
follows : 

Under the circumstances I entirely agree 
with the Sub-Judge, that it was Subedar Neki 
Ram's duty to see that Bharat Singh applied 
to its proper purposes the money raised by the 
second sale at any rate and he has failed to do 
so I reject his appeal. 

He accepted the appeal of the plaintiff 
holding that the alienee was well aware 
of the character of the alienor and, there¬ 
fore there was no necessity for the ad¬ 
vance of Rs. 650 which had been advanced 
for, but was not applied to redeeming the 
mortgages. He, therefore, accepted the 
plaintiff’s appeal with costs. 

In second appeal it has been contended 
that the learned Distriot Judge is obvi¬ 
ously wrong in holding that it was the 
alienee’s duty to see that the money was 
properly expended for the purpose for 
which it was advanced. This is clear and 
has not been contested by the counsel for 
the respondent. We have, however, heard 
the case as a first appeal from the judg¬ 
ment of the learned Sub-Judge. We agree 
with the learned Sub-Judge in holding 
that as regards the second 'sale the item 
of Rs. 1,900, which was advanced for the 

purpose of redemption of land, was not 
for necessity. In the previous sale o 
February 1921 the alienee had advanced 
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Ismail Khan v. Mr. Umar Jan (Jai Lai, J.) 

(a) Punjab Courts Act (1918), 5. 41 —District 
Judge failing to decide a particular issue re¬ 
lating to custom—Whether certificate necessary 
(doubted). 

It is doubtful whether a certificate is at all 
nocessary if the- party aggrieved wishes to ap¬ 
peal from the decree of the District Judge on 
the ground that he has failed to decide a 
particular issue involved in the case, even 
if that issue relates to a matter of custom. 

, % . [P 528 C 1] 

(b) Punjab Courts Act fl9l8), S. 41 (l) ( a )— 
Certificate is necessary only on grounds cov¬ 
ered by this section. 

It is only when the grounds in support of 
the appeal are covered by S. 41 (1) (a) that a 
certificate by the District Judge is necessary 
and not otherwise. [p 528 C lj 

(c) Punjab Courts Act (1918), S. 41 (3)- 
Urdxnartly xt is not the practice of the Lahore 
Hxgh Court to interfere with the order of the 
District Judge. 

The discretion of refusing or granting a cer- 
tincate has expressiy been given by the legis¬ 
lature to the Distnot Judge and ordinarily it 
is not the practice of the Lahore High Court 
to interfere with the order passed by the Dis¬ 
trict Judge, unless it appears that it is perverse 
or proceeds on an apparent error in prooedure 

° ° n . a f mis »PP rehe “ 9 >°n of the nature of the 
case before him or of his jurisdiction ; 50 I. C. 
651 and 69 I. C. 425 ; Dist. [p 503 c 2] 

Mohammad Amin— for Petitioner. 

Abdul Qadir—ior Respondents. 

Judgment. — This is a petition for 
revision of an order dated 20th July 1927 
passed by the District Judge of Rawal¬ 
pindi declining to grant a certificate to 
the petitioner under S. 41 (3), Punjab 
Courts Act From the pleadings and 
the issues framed two points arose in 
the itigat.on before the District Judge. 

aocording fco the oustom 

in thTfhfi 0 ^ 9 partie3the collaterals 
m the third degree exoluded the daugh- 

secnmJl 1 th ® i“Vi? ter of inh eritanoe and, 
secondly whether a daughter who had 

rrehtn d n 0d t0 - th0 inharifc ance lost her 
right on marriage. 

D if fcrict Judge held that colla¬ 
terals in the third degree did not exoluda 
daughters. He did not. however give 

therlhfr 8 ° Q theseoond issue. Whe- 
ther this was argued before him or not 

doe not appear from the record An 

pphoation was thereupon made to the 

gTSrSj 8 ** g^nt of a certificate 

whioh^ hfl n- I®? gh the custom on 
wmoh the District Judge has given a 

prayed for was that the marriage n T l 
d * Ughtw wh ° W loaded to ihfesLto 
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T5s. 560 for the purpose of redeeming 
land, no such redemption had admittedly 
taken place and we fail entirely to sea 
how the alienee again relied on the sim¬ 
ple word of the alienor that he intended 
to redeem the land. As pointed out by 
the learned Sub-Judge the sale -took 
•place in December and as the mortgages 
were with possession the alienor could 
not obtain possession before June at the 
earliest. The alienee states that he does 
not reside in the village, but he does 
reside in Sonepat and belongs to this 
village and the distance between thorn is 
only eight miles and as he has been pur¬ 
chasing property in his ancestral village 
it is probable that he is acquainted with 
the happenings of that village. He must, 
therefore, be taken to have known the 
oharacter of the vendor who undoubtedly 
is proved to be a spendthrift. We, there¬ 
fore, agroe with the Sub-Judge in holding 
that there was no justification for the 
advance of Rs. 1,900 to the alienor. 

As regards the first sale : we find from 
the memorandum put in by the patwari 
that at the time of that sale there was 
an existing mortgage of Rs. 500 for 
redemption of which the money might 
justifiably have been advanced. Taking 
all the circumstances of the case into 
consideration we are satisfied that the 

th^rS , ^ ud ^ w “ rigbt iQ allow »ug 

this Rs. 560 plus Rg. 40 incurred as ex- 

ragistrat ‘ on - As regards the 

other three items in the first sale we 

JnZ W ;iV h .t fia ^ g ° f fche l 0ar °ed Sub 6 

exfat that th0 d0bt3 ar0 Q0t proved t0 
the ™[ ore > restore the decree of the 

shnnM°h rt ' l 3 r9gards C03tSl fche Plaintiff 

the DiRtTf h 0 r C ^ St3 ° f hi3 appeal b0 fore 

costs ^f t Judg8 . aDd pro P°rtionate 
costs of the present appeal before us 

J b0a i ,0Qaa sboald bear the costs of hi 3 

noJtf b f f ° re the Dlsfcriofc Judge and pro¬ 
portionate costs of the appeal before l 3 . 

_ Appeal allowed. 
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r -»t, J^ 1 Lal, J. 

Ismail ffAan—Plaintjg—Petitioner. 

nSi® 0 ™- Pa6n -No. 616 of 1927 

orderSD^sfc 2 J b r? Fa £ rUary 1928 - from 

June 1927 b * Jud8 °' RawaIpi °di. D/• 7th 


528 Lahore 


Lal Chand v. Firm Dwarka Dass 


192S 


of her father had the effect of depriving 
her of her inheritance. The District 
Judge thereupon passed the order : “ I 
am not prepared to grant the certificate 
prayed for.” It would thus be observed 
that the certificate was asked for on a 
point which had not keen decided at all 
by the District Judge. It is doubtful 
whether a certificate is at all necessary 
if the party aggrieved wishes to appeal 
jfrom the decree of the District Judge on 
the ground that he has failed to decide a 
particular issue involved in the case, 
even if that issue relates to a matter 
of custom. 

In my opinion the proposed appeal 
was not governed by S. 41 (1) (a). It is 
ionly when the grounds in support of the 
^ppeal are covered by S. 41 (l) (a) that a 
certificate by the District Judge is neces¬ 
sary and not otherwise. Moreover, even 
'if such u certificate was necessary, the 
District Judge has declined to grant one. 
The learned counsel, however, contends 
that the order of the District Judge is 
very brief. That order reads as follows : 

I am not prepared to grant the cer¬ 
tificate prayed for. Reliance is placed 
on Chandot v. Sona Devi (1) and 
Nur Mahomed v. Melir Chand (2). 
In the former of these cases there 
were two matters mentioned in the ap¬ 
plication for grant of a certificate in res¬ 
pect of which the certificate was prayed 
for. The District Judge discussed one 
of the points only and without referring 
to the other points involved declined to 
grant a certificate. The Chief Court of 
the Punjab remanded the case to him 
with direction to consider the second 
point also. This was because it was 
apparent from the order of the District 
Judge that he had omitted to apply bis 
mind to one of the points involved in 
the petition. That by no means is the 
case in the present case. If a question 
of custom could arise on the petition 
made to the District Judge that was 
whether or not daughters were excluded 
by the collaterals in the third degree, as 
that was the only question of custom 
that had been decided-by the District 
Judge and it cannot, therefore, be predi¬ 
cated that that question was not present 
in the mind of the learned Judge, when 
he refused to grant the certificate.' The 
only order wri tten by the District Judge 

(1) [1919] 50 I. C. 651. 

(2] [1921] 69 I. C. 425. 


was refused”. It was held that was 
not sufficient. The learned Judge re¬ 
marked that from the order of the Dis¬ 
trict Judge refusing a certificate it must 
appear that, having regard to the nature 
of the case and the point involved, the 
District Judge had applied his mind to 
the question on which the certificate was 
to be granted or refused. I am unable 
to hold that this case supports the con¬ 
tention of the petitioner before me. 

Perhaps it would have been more 
satisfactory if the learned Judge had 
written a more detailed order, but the 
discretion of refusing or granting a cer¬ 
tificate has expressly been given by the 
legislature to the District Judge and 
ordinarily it is not the practice of this 
Court to interfere with the order passed 
by the District Judge, unless it appears 
that it is perverse or proceeds on an ap¬ 
parent error in procedure or on a mis¬ 
apprehension of the nature of the case 
before him or of his jurisdiction. 

I am, therefore, unable to«hold that in 
this case there is any ground for revising 
the order of the District Judge, firstly, 
because, in my opinion it does not ap¬ 
pear from his order that the simple point 
of custom which he has decided against 
the petitioner was not present before his 
mind when he refused the application ; 
and secondly, the certificate was sought 
on a point which had not been decided 
by him. I must, therefore, assume that 
he purported to refuse to grant a certi¬ 
ficate on the point which he had decided 
against the petitioner and which, he 
considered, did not comply with the con¬ 
ditions relating to the grant of a cer¬ 
tificate. I dismiss the petition with 

costs. . 

A.L./R.K. Petition dismissed. 
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Tek Chand, J. 

Lal Chand —Judgment-debtor Appel* 


v. 

Firm Divarka Dass-Badri Parshad— 
icree-holder Respondent. 

Misc. First Appeal No. 803 of 1927, 
jcided on 16th December 1927, from 
der of Sr. Sub-Judge, Delhi, D/- 21st 

arch 1927. 
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(а) Civil P. C. t 0 . 21, R. 50 —Summons served 
on authorized agent of partners is individual 
service on partners and the decree so obtained 
can be executed against the partners personally. 

Where the summonses issued to the firm 
were duly served upon an authorized agent who 
actually appeared in Court and produced a 
power-of-attorney executed by both partners in 
his favour which empowered him to act not 
only on behalf of the firm, but on behalf of each 
partner individually and jointly: 

Held: that the service on him was servioe 
upon each partner individually and a decree 
passed agaiust the firm can be executed against 
the partners individually: 19 C. W. N. 1003, 

fP 529 C *21 

(б) Civil P. C., 0. 30, li. G— Individually . 

The word “individually” in R. 6 is not 

synonymous with “in person”: 78 P. R. 191S, 
Fo11 • [P529C2] 

Sardha Ram—ior Appellant. 

Eishen Dayal —for Respondent. 

Judgment.— This is an appeal arising 
out of execution proceedings. The rel¬ 
evant facts are that the respondent insti¬ 
tuted a suit against the firm of Ghumandi 
Lal-Lal Chand, piece goods merchants, 
Chandui Chowk, Delhi, through Lai 
Chand and Bhondu Mai (wrongly des- 
cribed in the plaint as Bunda Mai) as 
partners. The summonses were issued 
against the firm and were served on one 
Abad Bihari who held a power-of-at- 

° n r of Lai Chand and 

Bhondu Mai. Abad Bihari appeared and 
defended the suit, but none of* the part¬ 
ners attended the Court personally at 
any. hearing. It is admitted by both 
counsel now that the lower Court is not 
right in saying that Bhondu Mai, partner 
appeared personally on some occasions’ 

A decree was in due course passed against 

the firm and the decree-holder applied for 
execution of the decree against both the 
partners personally. Each of them ob¬ 
jected that the decree could not be ex- 
ecuted against him without the leave of 

Oivi^p c t T u r d ° r °- 21 - R ' 50 - 

JnJ- -f' ho had nofc b00 a served 

individually as a partner during the 

pendency of the suit. The lower Court 

has disallowed this objection and the 
present appeal is on behalf of Lai Chand. 

It 13 contended that under 01. (1) 

fp D 5 ell^r Qtl ° n C ?, Uld proceed again9t fcb e 

appeUant peraoQ^^ only if h0 had 

failed to S8rV6d f u* parfcner and had 

opinion that there is no foroe fothforon- 

firmw' ? h f sammo nses issued to the 
rm were duly served upon Abad Bihari 

1928 L/67 & 68 


who actually appeared in Court and 
produced a power-of-attorney executed by 
both Lai Chand and Bhondu Mai in his 
favour on 27th July 1924. Now this 
power-of-attorney is in the widest terms 
possible. It empowers him to act not 
only on behalf of the firm, but on behalf 
of each partner individually and" jointly 
Service on him, therefore, was service 
upon each partner individually. More¬ 
over under 0. 30, R. 5, read with R. 3, 
where persons are sued as partners in the 
name of the firm and the summons is 
served either upon one or more of the 
partners or at the principal place at 
which the partnership is carried on and 
no notice as required by the first part of 
R. o has been given, the person served 
shall he deemed to have been served as a 
partner. Accordingly service on Abad 
Bihari must be held to be service upon 
each partner individually. Reference 
may in this connexion be made to a 

Sap; 011 Be o C , h f ulins re f° rfced as Baish- 
nabCharanShaha v. Bank of Bengal (l). 

Air. bardha warn has contended that in 
this case the appellant never appeared 

O d 30 ld hn > . as cont 6 m P Iat0 <I by R. 6 . 

.V. 30. bPt .fc has been held that the word 
individually- ,n R. 6 is not synonymous 
with in person”: see Bridges & Co v 
Shamas Dtn &Co. (2). I, therefore, find 
no force in this contention of the appel- 
laat s learned counsel. 

arcP aS M?\ L^- r * ® ar( ^ a Ram sought to 

lonluw at ?u S ° Henfc had left fch ° firm 
b | 6 ° r0 the SU,fc was ins titafced, but 

-pp-i 

Appeal dismissed. 


681=161 '°- 8l5 =wo. 

(2) [1918] 78 P. R. 1918=105 P. L. R 19ia 
=■« I. 0. 432=156 P.W.B. lilt 1 
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Tek Chand, J. 

Raja Singh —Defendant—Appellant. 

v. 

Daulat Ram and others —Plaintiffs and 
Defendants—Respondents. 

Second Appeal No 1346 of 1927, Deci* 
ded on 5th December 1927, from decree 
of Dist. Judge, Ambala, D,'- 28th Feb¬ 
ruary 1927. 

Co m sharer—Sale of a house in abadi by a non" 
2 >roprietor to one co-propriclor — Another 
proprietor suing for its possession— Decree 
directing to remove the materials of the house 
from the site cannot be passed. 

A co-proprietor can occupy a portion of the 
abadi and build a house on it. If instead of 
buildnig it himself he has -purchased from a 
non-proprietor the superstructure built by 
him, his position is not made worse in any way. 
Therefore in a suit by a co-proprietor for pos¬ 
session of a house iu the abadi purchased by 
another co-proprietor a decree directing to 
remove the materials of the house from the site 
cannot be passed: A . I.'R. 1927 Lah. 197, Dist. 

[F 530 C 2] 

Fakir Chand for Jagan Nath Agar- 
wal —for Appellant. 

Muhammad Monir —for Respondents. 


of the plaintiffs, he passed a decree for 
joint possession of the site in favour of 
the plaintiffs. 

Both parties preferred appeals to the 
District Judge who upheld the finding of 
the trial Court both with regard to the 
failure of the plaintiffs to prove the alle¬ 
ged partition and that of the defendants 
to prove the alleged custom. He accord¬ 
ingly confirmed the decree passed by the 
trial Court in favour of the plaintiff giv¬ 
ing them joint possession of the site in 
suit, but added a direction that the defen¬ 
dant-vendee must within three months 
from the date of the District Judge's 
decree remove the materials of the house 
from the site. The vendee has come up 
in second appeal to this Court and Mr. 
Fakir Chand on his behalf has made a 
faint-hearted attempt to challenge the 
finding of the learned District Judge on 
the question of custom; but as no certi¬ 
ficate had been granted, this Court is 
precluded from going into that matter. 

The only, question, therefore, is what 
is the nature of the decree that is to be 
passed in favour of the plaintiffs-respon* 
dents. The sale of the house by the non- 


Judgment *—Two non-proprietors oc¬ 
cupied a house in the abadi of mauza Jat- 
war in the Ambala District and sold it 
with the site underneath to Raja Singh 
one of the proprietors in the village. 
The plaintiffs, four in number, who are 
members of the proprietary body sued 
for possession of the house alleging that 
the site underneath the house had fallen 
to their share in a partition and that, in 
any case, the sale of the house by the 
non-proprietors was invalid according to 
the village custom. The defendants de¬ 
nied the plaintiffs' exclusive ownership 
of the site and contended that non-pro¬ 
prietors in the village had accord¬ 
ing to custom the right to alienate 
it. The Subordinate Judge held a leng¬ 
thy enquiry into the custom relating 
to the power of alienation by non-pro¬ 
prietors and found that the alleged cus¬ 
tom was not proved. He also came to 
the conclusion that the plaintiffs had 
failed to prove that on the alleged parti¬ 
tion the house in question and the site 
underneath it fell exclusively to their 
share. He accordingly held that the sale 
was invalid, but in view of the fact that 
the vendee was himself a proprietor in 
the village and had a right equal_t o th at 
• [No Letters Patent Appeal was filed.] 


proprietors in favour of the appellant 
Raja Singh gave him no right whatso¬ 
ever but at the same time this sale does 
not deprive him of the rights which he 
possessed as a member of the proprietary 
body irrespective of the sale. He is one 
of the members of the proprietary body 
and has done nothing to divest himself of 
those rights. As a proprietor he could 
occupy a portion ol the abadi and build 
a house on it, , 

If instead of building it himself he has 
purchased from a non-proprietor the 
superstructure built by him, I do not 
think that his position is made worse id 
any way. In these oircumstances all that 
the plaintiffs-respondents are entitled to 
is a‘ decree for joint possession of the site. 
Mr. Muhammad Munir for the respon¬ 
dents has referred to a single Bench 
judgment of this Court in Sultan 
Muhammad v. SurkhruKhan (l), where 
a decree for joint possession of the site 
after removal of the materials Ending 
thereon was passed, but the facts of that 
case were wholly distinguishable. There 
the sale had been originally effeoted by 

a non-proprietor in favour of a proprietor 

and the latter had re-sold the property 
to two strangers who were not among 
Tl) A. I. R' 1927 197 - 
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the proprietary body and who had no 
right to retain possession of the house 
■sold. 

Accordingly I accept the appeal and 
vary the decree of the learned District 
Judge by striking out the direction con¬ 
tained therein that the defendant Baja 
Singh should remove the materials of 
the house. Having regard to all the cir¬ 
cumstances of the case the parties shall 
bear their own costs in this Court. 

N.K. Appeal accepted. 
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Fforde and Addison, JJ. 

Amir— Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 954 of 1926, De 
cided on 15th December 1926, from ordei 
of Sess. Judge, Shahpur D/- 13th Juh 
1926. 

* Penal Code, S. 302— Murder—Youth o j 
accused is no ground for imposing losset 
penalty. 

The mere faot ; that the murderer is 1£ 
or 20 years of age is a wholly insufficient rea¬ 
son lor not imposing the extreme penalty. 

[ p 532 C 2] 

Bodh Raj Sawhney— for Appellant. 

Des Raj Sawhney —for the Crown. 

Fforde, J. The appellant Amir has 
been convicted under the provisions of 
C-i of having murdered his 
cousin Umaid Ali, a boy of 10 and 12 
years of age, and has been sentenced to 
transportation for life. The learned 
Sessions Judge gave as his reason for 
imposing the lesser penalty the fact that 
•the appellant is a youth between 19 and 
30 years of age. The appellant appeals 
against his conviotion and sentence, and 
the Crown has presented a petition under 
the provisions of S. 439, Criminal P. C. 
asking that the sentence of imprison¬ 
ment be enhanced to the death penalty. 

shortly atfTlloi” th ° Pr0Se °" ti<m is 

The murdered boy had been for some 

Mt ali* #U ! ed t0 - * C0U8ia o£ hi3 named 
Mt. Subhani, a girl of 9 or 10 years of 

age. Some couple of months or so prior 
.SlSV n ?.° 'Question the appellant 
t?i? £ i r J h0 hand of fchi8 girlinmar- 
mge b u t was refused. About seven 

«tay wiHi r 0 M> h °i ? COQrranc9 h0 oam eto 
- y ^t. Alan, who is the step¬ 


mother of the deceased and the mother 
of Mt. Subhani. 

According to Mt. Alan he on two 
more occasions asked for the hand of 
Mt. Subhani.and was again refused. On 
7th May 1926 the appellant and the 
deceased left their house to take cattle 
out grazing. They went out alone, and 
the appellant came home a little before 
sunset without the deceased. On being 
asked what had happened to Umaid Ali, 
he replied that he had left him at about 
noon in order to fetch a kahi to stop a 
breach in a certain watercourse. The 
appellant’s further explanation of the 
absence of Umaid Ali was that the latter 
told him that he felt hungry and would 
go home for his food. Mt. Alan there¬ 
upon searohed the village for deceased, 
but could find no trace of him. Sub¬ 
sequently a number of villagers joined 
together in a search and the body of the 
deceased was discovered next morning 
buried in a pit. When brought before 
the committing Magistrate charged with 
the offence of having murdered Umaid 
Ali, the appellant, after one witness 
Mehra, had been -examined, stated that 
he wished to relate the story of the 
death of Umaid Ali and he then pro¬ 
ceeded to give an acoount. His account 
is that it came on to drizzle while the 
two were together in the fields, and that 
thereupon the deceased and he agreed to 
dig a pit in which they could take shel- 
from the rain. Umaid Ali was cleaning 
the pit with a sickle while the appellant 
was levelling the walls and the banks of 
the pit with an axe. While so doing 
his axe accidentally struok Umaid Ali 
on the head and he died instantaneously 
from this injury. Being frightened at 
what he had done he buried the body in 
the pit and went home. The appellant 
further stated that one Lakhi had seen 
him digging the pit. When he again 
oame before the committing Magistrate 
on 10th June the appellant retraoted 
this statement. He then staled that he 
did not strike the deceased at all, that 
he did not bury the body in the pit, and 
in faot, denied any knowledge of the 
oiroumstances under which the deceased 
came by his death. On 10th July, how¬ 
ever, when put on his trial before the 
Sessions Judge he admitted that his 
statement made on 10th June was oor- 
reot. He repeated that he. had dug a 
pit to proteot himself and his olothea 
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from the rain. He admitted that Lakhi 
had met him and had seen him digging 
the pit, and he admitted having told 
Ahmad, son of Sajjada, that Umaid Ali 
had died as a result of having been acci¬ 
dentally struck by him with an axe; but 
ho added that the police were there and 
this statement was made to Ahmed as 
the latter had threatened to kill him and 
had himself advised him to give that 
explanation. In his appeal to this 
Court the appellant refers to the various 
statements made by him in Court and 
states that this case relates to an occur¬ 
rence which took place by accident. 

There is not the slightest doubt that 
the appellant did admit that he had dug 
a pit, and did admit that he struck the 

blow which caused Umaid Ali’s death, 
but be has throughout contended that 
this blow was the result of an accident. 
The only matter for consideration, there¬ 
fore is whether or not the injury was 
accidental. Ahmad, son of Sajjada (P. 
W 14) has stated that when he asked the 
appellant whether he killed Umaid Ali 
accidentally or intentionally, the appel¬ 
lant replied that Umaid Ali was sitting 
in the pit digging it with his sickle and 

that he himself was standing on the 
bank, that he struck the wrong end of 
of the blade of his axe in the ground to 
level the bank but it accidentally came 
in contact with Umaid Ali’s head and 
caused his instantaneous death, and, as 
he was afraid of being accused of murder 
be buried the body. Lakhi (P. W 12J 
has stated that a day before the body of 
the deceased was found buried in a pit 
he saw the appellant and the deceased 
before noon. The appellant had an axe 
in his hand and the deceased was stand¬ 
ing close to him. The appellant was 
digging a pit with the axe at the time 
that he saw him. On enquiring as 
to what he was doing the appellant 
told him that he was digging a pit to 
protect themselves and their clothes 
from rain. The witness thereupon left 
thorn The spot where this witness saw 
the appellant digging a pit was the spot 
where the body was subsequently dis- 

covered buried. . 

The medical witness who examined 

the body has stated that there was a 
1 „ ;n Jsed wound five inches long by 
t * eep f fh of an inoh wide about the 

““■Me ol tarf. mnnine from the 


jury brain matter was oozing. The skull 
and its membranes underneath had been 
cut through. This witness was of opin¬ 
ion that death was due to the smashing 
of the skull caused by a heavy blow from 
some sharp edged weapon such as an axe. 
The wound opened the scalp. The blow, 
the .witness says, was a heavy one in¬ 
flicted with great force and was neces¬ 
sarily fatal. 

There can be no doubt that the expla¬ 
nation of the appellant that this injury 
was caused by the axe accidentally 
striking the head of the deceased is 
absurd. Moreover, the explanation given 
by the appellant as to why he cjirae to 
be digging a pit is also, in my opinion, 
a wholly incredible one. I am satisfied 
on the evidence that the appellant deli¬ 
berately murdered Umaid Ali and dug the 
pit for the purpose of burying his vic¬ 
tim's body; moreover, that he prepared 
this pit for the purpose of concealing 
the orime which he intended to commit. 

The motive alleged was a desire to 
kill the person to whom the girl, whom 
he desired to wed, was betrothed. Whe¬ 
ther this be the reason for the murder 
or not it is difficult to say with cer¬ 
tainty. There is no doubt, however, that 
the appellant did desire to wed this girl; 
there is no doubt that he was refused 
her hand on more than one occasion 
when ho asked for it, and there is no 
doubt that the deceased was himself be¬ 
trothed to this girl. The probabilities- 
are that these circumstances actuated 
the appellant in committing the crime 

in question. . 

I am satisfied that the conclusion of 
the Sessions Judge'as to the guilt of 
the appellant is the only possible con¬ 
clusion which could be arrived at, and 
accordingly, I would dismiss the appeal. 

The Crown presses for an enhancement 
of sentence on the ground that no ade 
quate reason has been given by the learn¬ 
ed Sessions Judge for imposing the lesser 
penalty. As I have already said the 

learned Sessions Judge has given as his 

reason for not imposing the death pe¬ 
nalty the fact that the appellant is 19 or 
20 years of age. In my opinion that 
reason is wholly inadequate. The mur 
der in the present case was a particu¬ 
larly ruthless and brutal crime. I her 0 
are no extenuating circumstances what 
soever, and the mere fact that the 01111 
derer is 19 or 20 years of age, m m 
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'opinion is a wholly insufficient reason 
for not imposing the appropriate sentence 
provided by law. I would accordingly 
accept the petition of the Crown and 
alter the sentence from one of transpor¬ 
tation for life to that of death. 

Addison, J.—I concur. 

D.D. Sentence enhanced. 
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Broadway, J. 

Nur Din —Accused—Petitioner. 

r. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 1997 of 1927, 
Decided on 24th ■ February 1928, from 
order of Sess. Judge, Mianwali, D/- 1st 
August 1927. 

Evidence Act, S. 45 —Expert evidence on 
commission loses much of Us value. 

The evidence of an : expert has always to be 
carefully weighed, but when» given on commis¬ 
sion its value is very considerably reduced. 

^ , [P533 C2] 

Maya Das for Ram Lai Anand—tor 
Petitioner. 

Ram Lai —for the Crown. 

Judgment.— Nur Din, son of Qadir 
Bakhsh, of Khushab, District Shahpur 
was convicted by a Magistrate of the 
iirst Class of an offence under S. 409, I. 
P. C., and sentenced to four mooths 
rigorous imprisonment and the payment 
of a fine of Rs. 100 or in default to 
undergo rigorous imprisonment for a fur¬ 
ther period of three months. He appealed 
to the learned Sessions Judge who, while 
maintaining the conviction, reduced the 
sentence to rigorous imprisonment for 
? nd the P a y m0 nt of a fine 

of Rs. 50 or in default 15 days’ rigorous 
imprisonment. 6 3 

^ as now m °ved this Court 
under S. 439, Criminal P. C. The facts 

briefly, are that the petitioner Nur Din 
took oyer charge of the office of Secre- 

SZA fche . Municipal Committee of 

Sr h Di° nl f h JUD0 1923> from one 

in nL? ’ aDd ap P™ fcl y he’d the post 

m question up to October 1924. When 

Kadi?D , inZ r t00 K T 6t ° harge from 
7? n he , was hantJ ed a file regarding 
’the making of a channel connecting with 


13th June 1923, and with having crimi¬ 
nally misappropriated the same. His 
conviction is based on the testimony of 
Ivadir Din and Sultan Ahmad, one of the 
employees of the Municipal Committee. 
These two witnesses state, the former 
that he handed over the money, and the 
latter that he saw it handed over. The 
former, Kadir Din, produced, in support 
of the statement, a document marked 
Ex. P.-B, dated 11th June 1923, in the 
handwriting of the petitioner, it being a 
list of the various documents, etc., which 
were handed over to him by the outgoing 
Secretary, Kadir Din. On the last page 
but one of this document appears the 
entry relating to the file regarding the 
making of the channel in question and 
in this entry appears a reference to the 
receipt by the petitioner of the file along 
with Rs. 9-10-1. The sum is entered in 
writing as well as in figures. Kadir Din 
when he made over charge also ‘prepared 
a list of the various files, etc., that he 
was making over to the petitioner. No. 61 
is the entry relating to this file. Here 
no mention whatever is made of Kadir 
Din having made over to the petitioner 
any money whatever. The entry in 
Ex. P-B where this sum is mentioned is 
said by the petitioner to have been subse¬ 
quently made. He denied that it was in 
his handwriting. The document in ques¬ 
tion was sent down to Caloutta to one 
F. H Bennat, Handwriting Expert, who 
gave it as his opinion that the entry was 
in the handwriting -of Nur Din. F. H. 
Bennat was examined on commission and 
not in the presence of the petitioner—a 
ciroumatance whioh I do not regard as 
satisfactory. The evidence of an expert 
has always to be carefully weighed but 
when given on commission, as in this 
case, its value to my mind is very con¬ 
siderably reduoed. 

In the .present case the conviction 
of the petitioner has been based on the 
testimony of Ivadir Din and Sultan 
Ahmad supported by the opinion of 
this expert. Kadir Din is, undoubtedly, 
a very interested person, while Sultan 
Ahmad has admitted that he was con¬ 
stantly being found fault with by the pe¬ 
titioner when he was the Secretary with¬ 
out any rhyme or reason. The evidence 
of these two witnesses is, to my mind, 
not sufficient for the oonviotion of the 
petitioner and I cannot regard the opinion 
of the expert in this oase as affording 
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such corroboration of that evidence as 
would justify the finding that the peti¬ 
tioner had committed the offence of 
which he has been charged. I would 
note that the reference to the money in 
Ex. P-B appears to be an interpolation 
and its absence from Ex. P-K 'is a matter 
not without significance. 

In these circumstances I feel con¬ 
strained to accept this petition and set 
aside the conviction and sentence. The 
fine, if paid, is to be refunded. 

S.J. Petition accepted. 
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Jai Lal, J. 

Mohar Singh —Plaintiff—Petitioner. 

v. 

Daulat Ram — Defendant — Respon¬ 
dent. 

Civil Revn. Petn. No. 592 of 1927, 
Decided on 23rd February 1926, from 
decree of Small Cause Court Judge, Delhi, 
D/- 15th July 1927. 

Civil P. C., 0. 2,1?. 2— Prior suit for posses¬ 
sion of demised premises—Subsequent suit for 
recovery of compensation is not barred. 

A prior suit for possession does not bar a 
subsequent suit for compensation for holding 
over in respect of the same land as the cause of 
action in the two suits is different: A.I.It. 1922 
Lah. 118 and 129 P.R. 1839 (F.B.), Foil.; 38 
Bom. 444, Diss. from. [P 534 C 2] 

- Shamair Chand and Qabul Chand —for 
Petitioner. 

Sardha Ram —for Respondent. 

Judgment. —The only question in this 
case is whether the plaintiff’s suit for 
recovery of compensation from his tenant 
for contumacious holding over of the de¬ 
mised premises was barred under 0. 2, 
R. 2, Civil P. C., the plaintiff having 
instituted a suit for possession of such 
premises prior to the institution of the 
present suit. The Judge, Small Cause 
Court, has held, relying on Kashinath 
Ramchandra v. Natliu Keshav (l), that 
such a suit is barred under 0. 2, R. 2, 
and has consequently dismissed it. This 
view of the Judge is opposed to two 
judgments : one of a Full Bench of the 
Chief Court of the Punjab, Bikrama v. 
Prab (2); and one of a Division Bench of 
this Court, i. o., Khushi Ram v. Abdul 
Ghafur (3). In the last-mentioned case 

(1) [l‘J14j 38 _ Bom7444=25 I.C. 73=10 Bom. 

L.R. 454. 

(2) [1889] 129 P.R. 1889 (F.B.). 

(3) A.I.R. 1922 Lib. 118. 
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Kashinath Ramchandra v. Nathu Keshav 
(1) was referred to and dissented from, 
and it was held that suits for possession 
and recovery of rent by a landlord against 
a tenant on breach of a condition con¬ 
tained in the rent-deed are not suits 
based on the same cause of action, and, 
therefore,'the provisions of 0 2, R. 2 do 
not apply to such suits. In Bikrama v. 
Prab (2), it was held that suits to re¬ 
cover possession from a trespasser and 
compensation for illegal possession of the 
property are not suits which are based 
on the same cause of action, the ratio 
decidendi being that the right to recover 
profits and the right to possess property 
in respect of which a suit for profits was 
filed are distinct rights and can be claimed 
in separate suits. The combined effect 
of the two judgments cited above is that 
to a case like the present the provisions 
of 0. 2, R. 2, Civil P, C., have no appli¬ 
cation Consequently the distinction 
sought by Mr. Sardha Ram to be drawn 
between Kushi Ram v. Abdul Ghafur (3) 
and the present case does not really 
exist, because a suit for rent and recovery 
of demised pioperty and a suit for re¬ 
covery of compensation for illegal occu¬ 
pation and possession of property tres¬ 
passed upon have been treated by this 
Court and the Chief Court of the Punjab- 
on the same footing. 

I hold, therefore, that the view of the 
learned Judge, Small Cause Court, is 
wrong and consequently his decree must- 
be set aside and the plaintiff’s suit decreed, 
with costs throughout. 

N.K. Decree set aside. 


A. I R. 1928 Lahore 534 (2) 

Dalip Singh, J. 

Kalu Ram— Plaintiff—Petitioner. 

v. 

Ghazita Ram and another —Defendants 
—Respondents. 

Civil Revn. Petn. No. 603 of 1927, De¬ 
cided on 30th January 1928, from order 
of Small Cause Court Judge, Lahore, D/* 
24th August 1927. 

Civil P. C., S. 151, and 0. 9. Rr. 3 and 4— 
Scope. 

A Court has an inherent jurisdiction to res¬ 
tore a case which has been dismissed in de¬ 
fault through the mistake of the Court 

[lr Oo5 a j 

Duni Chand Kapur -for Petitioner. 
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Judgment.—The plaintiff’s suit was 
dismissed in default on 29th April 1927, 
under 0. 9, R. 3, Civil P. C. An applica¬ 
tion was filed for restoring the suit on 
9th August 1927. In that application 
the petitioner stated that the case had 
been fixed for hearing on 26th April 1927. 
On that date the presiding officer of the 
Court was absent and the petitioner was 
given 9th August 1927 as the next date 
of hearing. He, therefore, prayed that 
this case might be restored. This appli¬ 
cation was itself dismissed as time barred 
on 24th August 1927. 

The petitioner has now come on revi¬ 
sion from both the original order dismiss¬ 
ing the case in default and from the 
order dismissing the application as time 
barred. The last order is obviously correct. 
It seems to me that the Court might well 
have exercised its inherent jurisdiction 
in restoring the case if after enquiry it 
had discovered that the facts stated by 
the petitioner were correct, for in such a 
case the mistake was the mistake of the 
Court and not of the petitioner and the 
suit could not be properly dismissed on 
29tb April 1927. I allowed the petitioner 
to add a ground of revision against the 
original order. His statement as to the 
facts is supported by an affidavit of the 
pleader who appeared in the Court below 
for him originally as well as when the 
application to restore was made. The 
other side is not present though served 
and in the circumstances I restore the 
case, assuming the fact to be correct that 
the petitioner and his counsel were both 
given a wrong date on 26th April 1927, 
If this was so the ease was improperly 
dismissed in 'default under 0. 9, R 3 
which was not the date of hearing of 

which the petitioner had notice. 

The revision is accepted accordingly. 

9 J - Revision accepted. 


* A. I. R. 1928 Lahore 535 

Jai Lal, J. 

Singer Sewing Machine —Plainti 
petitioner. 

•v. 

Respondent”* ^ °^ ers—:Defend aaf 

_ Civil Revn. Petn. No. 726 of IS 
Deeded on 24th April 1928. from or 

August 19 U 27 g6 ' Ladhiana ‘ D/ ' 


$ Provincial Small Cause Courts Act , Sch . 2, 
CL (15 )—An action for the delivery of a specific 
chatteL if the right to delivery .flowed from the 
contract , differs from an action for specific 
performance and Is not> therefore , excepted 
from the jurisdiction of a Small Cause Court. 

An aotion for specific performance is appro¬ 
priate only to the enforcement of obligations of 
au executory as distinguished from an executed 
contract. For this purpose an executory con¬ 
tract is an agreement which is not intended 
between the parties to be the final instrument 
regulating their mutual relations under their 
contract; an executed contract, on the contrary, 
is a contract in which all has been already 
done to settle finally the relative position of the 
parties. [P 536 C 1} 

An action for the delivery of a specific 
ohattel, if the right to delivery flowed from 
contract, differs from an action for specific 
performance, sinoe it is based on an allegation 
not that a contraot to deliver has not been 
performed, but that the ohattel is the property 
of the plaintiff and is being wrongfully detained 
by the defendant, and, therefore, such an 
action is not excepted from the jurisdiction of 
a Small Cause Court by virtue of Cl. (15). Such 
a suit is one for the return of a chattel from 
the bailee thereof on breach of the conditions 
on which the bailment took place.(P 536 C 1, 2) 

Madan Lal —for Petitioner. 

Ram Lal —for Respondents. 

Judgment.—The plaintiffs, who are 
the petitioners before me, describing 
themselves as the firm Singer Sewing 
Machine, instituted a suit against the 
defendants for the recovery of Rs. 229 
and in the alternative for possession of a 
sewing machine alleging that they had 
given the machine on the hire-purchase 
system to Walayat Khan, predecessor*in~ 
interest of defendants 1 to 4, and that 
Walayat Khan had illegally pawned the 
machine to defendant 6. The suit was 
partially decreed by the trial Judge. The 
plaintiffs filed an appeal against the 
decree in the Court of the Senior Subor¬ 
dinate Judge of Ludhiana, who, on an 
objection being raised by the respondent, 
has returned the memorandum of appeal 
to be presented to the proper Court* on 
the ground that as the plaint involved a 
prayer for the return of the sewing 
machine, the suit was really for the 
specific performance of a contraot and, 
therefore, excepted from the jurisdiction 
of a Small Cause Court under 01.15 of 
the schedule to the Small Cause Courts 
Aofc and consequently the appeal from the 
decree passed in such a suit did not lie 
to the Senior Subordinate Judge This 

is a petition by the plaintiffs for revision 
ot that order. 
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it 19 admitted before me that if it be 
hold that the suit was cognizable by a 
bmall Cause Court, then the appeal 
vvould he to the Senior Subordinate 
■ludge. The only question, therefore, is 
whether that is a suit which is excepted 
from the jurisdiction of the Small Cause 
Court by virtue of Cl. 15 of tbe schedule 
of the Provincial Small Cause Courts 
Act. That clause excepts from the juris* 
diction of the Small Cause Courts Act 
all suits for the specific performance or 
rescision of a contract. It is contended 
that as in the plaint a prayer in the 
alternative is made for the return of the 
sewing machine, the suit is really for the 
speoific performance of the contract. 
Some authorities of the Chief Court of 
Oudh were cited by the respondents' 
counsel in support of the view of the 
learned Senior Subordinate Judge, but, 
with great respect, I am not prepared to 
agree with those cases. 

An action for specific performance is 
appropriate only to the enforcement of 
obligation of an executory as disting¬ 
uished from an executed contract. For 
this purpose an executory contract is an 
agreement which is not intended between 
the parties to be the final instrument 
regulating their mutual relations under 
their contract; an executed contract, on 
the contrary, is a contract in which all 
has been already done to settle finally the 
relative position of the parties. Halsbury 


Kallia Singh v. Parshotam Singh 


anonuxAM OIXGH 1928 

. Tl } 0 prayer in the plaint no doubt 
involves the return of a specific article 
and the expression used therein is that 
by way of “specific reliefs” the return of 
the sewing machine be ordered if for 
some reason a decree for the amount 
claimed cannot be given. The expression 
‘specific relief” as used in the plaint is 
probably unfortunate, but still it is not 
tantamount to a claim for specific per¬ 
formance of the contract. The stiit in 
my opinion is a suit for the return of a 
chattel from the bailee thereof on breach 
of the conditions on which the .bailment 
took place. It cannot by any stretch of 
language be called to be a suit for the 
specific performance of’a contract as that 
term is technically understood. 

I accept this petition, set aside the 
order of the Senior Subordinate Judge 
returning the memorandum of appeal and 
romit the case to him with the direction 
to proceed with the appeal in accordance 
with law. The costs of these proceedings 
will abide the result. 

N.K. Petition accepted. 
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Fforde andZafar Ali, JJ. 
Pallia Singh— Defendant—Appellant. 


Laws of’England, Yol. 27, para. 3, p. 3. 
Later in the same book instances are given 
of "kindred but distinct remedies,” i. e., 
remedies which do not fall within 
the purview of "specific performance,” 
and the opinion is expressed that an 
action for the delivery of a specific 
chattel, if tbe right to delivery flowed 
from contract, differs from an action for 
specific performance, since it is based on 
an allegation not that a contract to 
deliver has not been performed, but that 
the chattel is the property of the plaintiff 
and is being wrongfully detained by the 
defendant. 

These remarks fully apply to the 
present case, which involves the perfor¬ 
mance of the conditions of an executed 


Parshotam Singh —Plaintiff—Respon¬ 
dent. 

Second Appeal No. 1542 of 1923, De¬ 
cided on 20th October 1927, from decree 
of District Judge, Amritsar, D/- 13th 
April 1923. 

Civil P. C., S. 100 —Appellate Court refus¬ 
ing to entertain point not raised in memoran¬ 
dum of appeal—Second appeal does not lie. 

Where the lower appellate Court has in his 
discretion refused to allow a point, which had 
not been raised in the memorandum of appeal 
to his Court, to be taken at the hearing no 
second appeal lies against that exercise oi 
discretion unless the discretion has been impro¬ 
perly or unjudicially exercised. IFoji J 

Chandar Gupta for Fakir Chand—tov 

Appellant. _ , . 

Badri Das and Kishen Dayal for 


contract and not the enforcement of an 
executory contract and the plaintiffs’ 
action is for the delivery of the sewing 
machine alleged to be the property of the 
plaintiffs which is being wrongfully de¬ 
tained by the defendants. 


Respondent. 

Judgment.—Mr. Chandar Gupta for 
the defendant-appellant has sought to 
challenge the judgment of the lower ap¬ 
pellate Court on grounds which were not 
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raised in the memorandum of appeal to 
that Court. 

He urges that the agreement in ques¬ 
tion cannot be enforced on account of 
uncertainty. The point was not taken 
in the appeal to the District Judge. He 
further urges that the decree went be¬ 
yond the plaint in which the plaintiff 
stated his readiness to pay costs of re¬ 
gistration which have been wrongly im¬ 
posed upon the defendant by the decree. 
That is a point which was not raised be¬ 
fore the learned District Judge in the 
memorandum of appeal to his Court and 
the learned District Judge for that rea¬ 
son refused to entertain that ground 
when the appeal came before him for 
hearing. The learned District Judge, in 
refusing to allow that point to be taken 
I was exercising his discretion and it cannot 
be said that he exercised that discretion 
‘improperly or unjudicially. That being 
.'so no second appeal lies against that 
exercise of discretion. 

Another point which Mr. Chandar 
Oupta now seeks to argue is that there 
was no consideration for the original 
sale contract of 1908. That matter has 
been determined by the decision of the 

ln ,oo, iudSmenfc dGliv ered on 
^7th October 1921, and is now not open 
to the appellant, 

There is no other point raised before 
us and accordingly, as the other ques- 

, fc ‘° n3 T 9 ®.°° c . lud « d by the findings of the 

! J? 6 * 3 . D ‘ 9 , t4 ' ,c . fc l ud S 0 ' this appeal must 
■bo dismissed with costs. 

SJ ‘ Appeal dismissed. 
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Shadi Lae, C. J., and Zafar Ali, J. 

Minna Heatherly and others— Defen¬ 
dants—Petitioners. 

BefpoSent* ''° d °‘'“ rS ~ 

M ' is0, Pefca - No - 413 of 1927 
Decided on 19th March 1928, for leave to 

sffrn d T Vy CoUaoil f rom order of 

“i 9 c 27 J ' Ali ' 

* ion *ffirti!ed*bu f Jud 9o’s de ci- 

« a Court B ‘? ch ~ Sin 9 le 

Bench. ""mediately below” the Division 

^^neS r 3 ii' i “ med ''‘ e ! y beW ’ in S - 110 <*° 

iarily mean subordinate to.” Where, 


therefore, a Division Bench of the High Court 
affirms a decision of a single Judge, and the 
case involves no question of law, no leave can 
be granted : 33 Cal. 9IS [P. C.). Foil ; 43 Cal 
90, Diss. from. [P53SC1] 

ShamairChand and M. Oledullah —for 
Petitioners. 

Moti Sagar —for Respondents. 

Zafar Ali, J.—This i 9 a petition un¬ 
der 0. 45, R. 2, Civil P. C. (Act 5 of 
1908) praying fora certificate that is re¬ 
quired to appeal to His Majesty in Coun¬ 
cil from an appellate order of a Division 
Bench of this Court. The learned counsel 
for the respondents opposes the appli¬ 
cation on the ground that the case does 
not fulfil the requirements of S. 110, 
Civil P. C , inasmuch as 
the final order appealed from affirms the deci¬ 
sion of the Court immediately below the Court; 
passing the final order, and the appeal involves 
no substantial question of law. 

• The facts briefly are that a Judge of 
this High Court sitting alone in exercise 
of his original testamentary jurisdiction 
granted, after a prolonged enquiry, pro¬ 
bate of the will and codicils made by 
Mrs. Jane Skinner of Delhi to one B. 
U Sen, the executor appointed in the will. 
The caveators’ appeal from the order of 
that learned Judge was heard by us, two 
Judges, and was dismissed. The case in- 
yoived no question of law and we affirmed 
the findings of fact that had been arrived 
at by that learned Judge. 

Counsel for the petitioner contends 
that though an order of a single Judge 
of a High Court may be appealable to a 
Division Bench of that Court, the former 
cou!d not be said to be immediately 
below the latter, and in support of this 
contention he cites Debendra Nath Das 
v. Bibndhendra Mansingh (l), where on 
second appeal to the High Court the de- 
cree of the lower appellate Court was 
set aside by a single Judge, but the judg- 
meut of the single Judge, was reversed 
on appeal by a Division Bench and the 

fesToTod 0 ^ Iower W^ate Court was 

rnmm 

Civil P c ) ‘ ,mmediatel y below (S. no, 

• Thus the decision of the single J u d«a 
was aUogether eliminated in applying 
b.110. In doing so, Je nkins, C. J., ^ho 

(1) U916] 43 Col. 90=33 I. C. 745 ' 
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delivered the judgment of the Bench, 
made the following observations : 

This appears to me to be the true result of 
the Letters Patent and the Code, for the Code 
makes no provision for an appeal within the 
High Court, that is to say, from a single Judge 
of the High Court. This right of appeal de¬ 
pends on Cl. 15 of the Charter, 

(corresponding to Cl. 10 of the Letters 
Patent constituting the High Court of 
Judicature at Lahore.) 

and here I may point out that a Judge sitting 
alone is not a Court subordinate to the High 
Court, but performs a function directed to bo 
performed by the High Court (Cl. 35, Letters 
Patent) 

(corresponding to Cl. 26 of our Letters 
Patent) 

and thus no decision of a single Judge can 
be revised under S. 115 of the Code 

But it appears that the decision of 
their Lordships of the Judicial Committee 
in Tulsi Persad Bhakt v. Benayek Misser 
(2) was not brought to the notice of the 
learned Judges in the above case. In 
Tulsi Persad v. Benayek Misser (2), a 
Division Bench of the Calcutta High 
Court had affirmed the decree of a single 
Judge passed in-the exercise of the original 
jurisdiction of that Court, and the case 
involved no question of law. Their Lord* 
ships of the Judicial Committee, in view 
of the last clause of S. 110, held that the 
appeal to His Majesty in Council could 
not be entertained. Thus, "the single 
Judge” was considered by their Lordships 
to bo ‘‘immediately below” the Division 
Court for the purposes of S. 110, Civil 
P C., and it may be pointed out that 
"immediately below” does not necessarily 
mean "subordinate to.” 

We, therefore, are of opinion that the 
requirements of S. 110, Civil P. C., are 
not fulfilled in the case before us, and we 
accordingly dismiss this petition with 
costs. 

(2) [1697] 23 Cal. 918. 

D.D. Petition dismissed. 
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Addison, J. 

Garib Chand— Appellant. 

v. 

Emperor —Opposite Party. 

Miso. First Appeal No. 1470 of 1927, 
Decided on 25th January 1928, from order 
of Sr. Sub-Judge, Ferozepore, D'-28th 
April 1927. 


Emperor (Addison, J.) 1928 

Guardians and Wards Jet (8 of 1890), 
S. 45 (1) (b)—Guardian submitting application 
at the instance of minor's mother for investing 
minors money in<a way different from that 
ordered by the Court-Court's order fining 
guardian is illegal as the case does not come 
under S. 45 (1) (6 )—Guardians and Wards Act, 

A guardian put in a petition to the Court 
to the efleet that he had collected some 
money belonging to the minor, which should 
be deposited at a proper rate of interest and 
that he would be responsible for it. The 
Court ordered that he should put the moQey 
in fixed deposit in a bank on a certain date 
on which the guardian appeared and stated 
that he had not brought the money as the 
mother of the minor did not wish it to be 
deposited in a bank but wished that it should 
be lent out at a higher rate of interest with the 
help of the minor who had reached the age of 
18 years. Thereupon the Court at once fined 
the guardian Rs. 50 for not having carried out 
its orders and it further directed that he would 
be fined Rs. 10 a day until he deposited the 
money. 

Held : that the Court had no power unde r 
S. 45 (1) (b), Guardians and Wards Act, to 
impose the fine in question. That section, 
only authorizes a Court to impose a fine on n. 
guardian if the guardian fails to pay into Court 
on a requisition under S. 34 (d) of the Act, the 
balance due on the account exhibited by him 
in compliance with a requisition under S. 34 
(c) and not for failure to deposit other moneys: 
25 C. L. J. 149, Foil. [P 539 Cl] 

Chandar Gupta for Fakir Chand—lot 
Appellant. 

Carden Noad —for the Crown. 

Judgment. —A guardian put in a peti¬ 
tion to the Court on the 24th March 
1927 to the effect that he had collected 
Rs. 15,000 belonging to the minor from 
Gurdial Mai, which should be deposited 
at a proper rate of interest and that he 
would be responsible for it. Upon this 
the Court ordered that he should put the 
money in fixed deposit in the Punjab 
National Bank on or before the 28th 
April 1927. On the 28th April the guar¬ 
dian appeared and stated that he had not 
brought the money as the mother of the 
minor did not wish it to be deposited in 
a bank. She submitted an application 
that it should be lent out at a higher 
rate of interest with the help of the 1 
minor who had reached tho age of 18 
years. This obviously was not a con¬ 
tumacious refusal to carry out the Court’s 
order. The Court, however, at once 
fined the guardian Rs. 50 for not )iaving 
carried out its orders and it further 
directed that ho would be fined Rs. 10 
a day until he deposited the money. 
Against this deoision this appeal has been 
preferred, 
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The appeal must obviously be accepted. 
In the first place the Court had no power 
under S. 45 (1) (b) to impose the fine in 
question. That only authorizes a Court 
to impose a fine on a guardian if the 
guardian fails to pay into Court on a 
requisition under S 34 (d) the balance 
due on the account exhibited by him in 
compliance with a requisition under 
S. 34 (o) and not for failure to deposit 
other moneys, Jaganath Panja v. Mahesh 
Chandra Pal (1). In the present case 
there was no requisition under S. 34 (c) 
and the order of the Court was illegal. 

In any case the action of the guardian 
was not contumacious, and when the 
Court passed its order be at once depo¬ 
sited the money that very day, namely, 
on the 28th April 1927, in the Imperial 
Bank. He had no intention of keeping 
the money and his action was taken in 
the interest of the minor and at the 
request of the mother of the minor. For 
this reason also I accept this appeal. 

There is still a third reason. He was 
given time up to the 28th April 1927 to 
deposit the money and he did deposit the 
money on the 28th April 1927. The 
Court s action in fining him was, there¬ 
fore, premature and the appeal must be 
accepted for that reason also. 

For the reasons given I accept this 
appeal, sot aside the order of fine passed 
by the Court upon the appellant and 
direot that it shall be refunded to : him 
if it has been paid. 

. Appeal accepted. 

(i) [1916J25 C.L. J . 149=30 I. c7~286=21 
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Addisoa\, J. 

Munshi Ram — Decree-holder — P< 
honor. 

v. 

Amin Chand— Judgment-debtor—E 
pondent. 

. Py* 1 Petn. No. 286 of 1926, ] 
of d fch fi °TK- 8 !, h n 1 anUary 1928 ’ from ° r ' 

ta T j“r 92 S 6 Ub Judse ' ,ulland 

8-““a “ iTtar 19 - 
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Fakir Chand —for Petitioner. 

R. C. Soni —for Respondent. 

Judgment.—The plaintiff under S. 9,. 
Specific Relief Act, sued the defendant 
for possession of two sites, namely, the- 
site J on which the defendant had built a 
wall and the site A on which the defend¬ 
ant had built a portion of a kotha. It 
was asked that possession should be given 
by demolition of the wall on J and of 
the portion of the kotha on site A. The 
suit was decreed, but in revision it was 
held by this Court that the plaintiff was- 
only entitled under S. 9, Specific Relief 
Act, to a decree for possession of the sites 
and that it could not be ordered that the- 
structures upon them should be demo¬ 
lished. Execution was applied for. The- 
deoree-holder admittedly has got posses¬ 
sion of the site under the wall J. The- 
Executing Court has refused to give him. 
possession of the site A on two grounds. 
The first ground is that the site A is not 
sufficiently defined by the decree and the 
second that possession of the site .-1 could 
not be given as it was enclosed with 
walls and roofed and thus physical entry 
for that purpose was not possible. 
Against this decision the plaintiff-decree- 
holder has put in this revision in this- 
Court. 

A preliminary objection was taken- 
that the revision should be dismissed on 
the ground that an appeal lay to the Dis¬ 
trict Judge. This is incorrect. Under 
the last olause of S. 9, Speoifio Relief 
Act, no appeal lies in proceedings in a 
suit under that section. It was held in 
Eandi Lai Ghose v. Jatindra Nalh 
Chandra (1) that no appeal lies from an 
order made in execution proceedings in a 
suit under S. 9, Speoifio Relief Act. 
With this decision I respectfully agree 
and follow it. 


The only question is as to site A. 
Counsel for the petitioner stated before 
me that the walls round the site A have- 
now fallen down and that physical pos¬ 
session can be given. This is a question 
which can bo better gone into by the 
executing Court. In any case it is dear 
that symbolical possession of the site A 
oan be given by fixing a copy of the war¬ 
rant of possession at the site A in a con¬ 
spicuous plaoe and proclaiming by beat 
of drum the substance of the deoree. 


w so uai. 61*1=26 C. L. 

I. C. 711=22 0. W. N. 446. 
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Thig should be done by the executing 
Court if physical possession cannot be 
given. That would amount to possession 
under the decree. 

The other objection taken by the exe¬ 
cuting Courts is obviously wrong. The 
site A is clearly given in the plan which 
is to the scale. The exact area can be 
found from the plan and it is useless to 
say that the boundaries are indefinite and 
unknown. In a plan which is to scale 
this is impossible. The boundaries are 
perfectly definite and that is all that 
matters. It was the site A on the plan 
which was decreed and it can be ascer¬ 
tained definitely. 

I accept the petition for revision with 
•costs of this Court, set aside the order of 
the executing Court, and direct it to 
proceed with the execution of the decree 
*in accordance with law and on the prin¬ 
ciples laid down above. 

N.K. Petition accepted. 
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Shadi Lal, C. J. 

Ghanya Lal and another —Accused— 
Tetitioners. 

v, 

Municipal Committee , Montgomery — 
Hespondent. 

Criminal Case No. 232 of 1928, Deci¬ 
ded on 13th April 1928, reported by 
Sessions Judge, Montgomery, on 23rd 
January 1928. 

Punjab Municipal Act (3 oj 1911, amended 
1923), S. 197 (a)—The section does not autho - 
rise a Municipal Committee to frame a by-law 
prohibiting the sale by auction of fresh fruits 
and vegetables at any place other than a par¬ 
ticular place. 

Clause (a) of S. 197, as amended by the Muni¬ 
cipal Act of 1923, does not authorize a Munici¬ 
pal Committee to frame a by-law prohibiting 
the sale by auction of fresh fruits and vegeta¬ 
bles at any place other than a particular place. 
Therefore where a Municipality had framed a 
by-law that the sale should take place at a 
particular place under S. 197 (d) of the Act, 
which authorized the framing such a by-law 
but which sub-section had since been'repealed 
by Act of 1923, 

Held: that no person could be prosecuted for 
the breaoh of the by-law under old S. 197 (d) 
when the alleged offence was committed after 
passing of the Municipal Act of 1923.[P 511 C2] 

Itladan Chand —for Petitioners. 


Order of Reference -The facts in 
these cases are not in dispute, and the 
only point which really arises is the 
validity of the by-laws for the breach 
oi which the petitioners have been con¬ 
victed. This is a legal point which is 
common to all the five revision applica¬ 
tions and can be dealt with in one re¬ 
ference. The Punjab Government Noti¬ 
fication No. 21744, dated 7th September 
1920, sanctioned by-laws passed by the 
Montgomery Municipal Committee 
which lay down the place in which fresh 
fruits and vegetables may be -auctioned 
as the site of the pakka tank to be known 
in future as Ladha Singh ebauk. The 
second by-law is to the effect that fresh 
fruits and vegetables shall not be auc¬ 
tioned in any other part of the Munici¬ 
pality, and' the third by-law lays down 
the penalty for the breach. These by¬ 
laws were framed and sanctioned under 
S. 197 (d), Municipal Act, 1911, which al¬ 
lowed the Committee to fix by by-laws the 
places in which any specified article of 
food or drink may be sold or exposed for 
sale or the place in which it may be 
sold or exposed for sale. It is however 
admitted that the offences now in ques¬ 
tion were committed after the passing of 
the new Municipal Act of 1923 by which 
S. 197 was considerably altered. The 
old sub-S. (d) was omitted and sub-S. (a) 
was altered. In the old Act sub-S. (a) 
ran : 

May by by-laws prohibit the manufacture or 
preparation for sale of any specified articles of 
food and drink in k any premises not licensed 
by the Committee. 

In the New Act it was: 

May by by-laws prohibit the manufacture, 
sale or preparation lor sale of any specified 
article, etc. 

Now the learned counsel for the 
petitioners has attacked the validity 
of these bylaws on three grounds : 
The first ground is that they are 
ultra vires because they institute a 
new form of taxation without the pre¬ 
vious sanction of the Local Government. 
Now here there is some conflict of 
thought. The Secretary for the Munici¬ 
pal Committee appeared before me and 
admitted that acting under the colour of 
these by-laws the Municipal Committee, 
by a resolution, had appointed a sole 
contractor for the auctioning of fresh 
fruits and vegetables and had permitted 
him to charge certain fees for auction, in 
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exchange taking from him a lamp sum 
amount which was credited to the re¬ 
venues of the Municipal Committee. 
This certainly appears to me to be a 
new form of taxation, particularly when 
any competition is stifled and people are 
forced either to pay the fees demanded 
by the auctioneer or not to sell their 
produce at all. It is equivalent to the 
committee itself levying a tax on any¬ 
body who wishes to sell his produce by 
auction. But it is not these bylaws 
which have established this new form of 
taxation. They are perfectly innocent 
and it is the resolution of the committee 
to which the Secretary has alluded which 


meaning that the by-laws in existence 
must also be consistent with the provi¬ 
sions of the new -Act. Now this con¬ 
dition does not seem to me to be fulfilled 
in these cases. As I have shown above, 
these by-laws which have been made 
under the old S. 197 (d) are much more 
stringent than any which could possibly 
be made under the new S. 197 (a). It. 
seems to me therefore that in view of 
the repeal of S. 197 (d) these bylaws 
must be held to be invalid and any con¬ 
viction under them bad. I accordingly 
report these cases to the Honourable High 
Court, with the recommendation that, 
the convictions be set aside. 


is ultra vires and invalid. In the same 
way the second objection can be disposed 
of. This is to the effect that under 
these'bylaws the Municipal Committee 
have established a monopoly of a public 
service and that such a monopoly is con¬ 
trary to public policy. Here again it is 
not the bylaws which have established 


any monopoly but the resolutions passe' 
by the Municipal Committee. The thir. 
objection, however, to the validity of th 
bylaws seems to me to be more cogeu 
and this is that they are not autbo-ized b' 
S. 197 of the new Act. It has been arguec 
on behalf of the Municipality that S. 19‘ 
(d) of the old Act has been merged intc 
S. 197 (a) of the new Act, and that there 
fore the bylaws can be validly continue: 
under S. 197 (a) of the new Act. This does 
not seem to me to be a tenable proposi 
tion. S. 197 (a) allows the committee 
to prohibit the sale of any specified 
articles of food in any premises whioh is 
not licensed by .the committee. Now 
the bylaws whioh are attaoked say 
nothing whatever about any license 
J-hey merely say that fre3h fruits, etc., 
shall not be auotioned in any other part 
of the Municipality except the Ladha 
bingh Ohauk. They therefore restrict 
the liberty of aotion of the subject to a 

k- l rea,<i0r ext0Qfc than any by-laws 
whioh could be passed under S. 197 (a) 

It therefore remains to be seen whether 

“ *5? °[ this these bylaws made 
nnder the old Act can be deemed to be 

continued under the new Act. S. 2 (2) 

of the Act of 1923 lays down that all 

rrL T de UQd0r the Acfc sealed 

’ * far , a9 may ' be deemed to have 
thi3Aot - In the oom- 

Hari 0hand ' 3 Manual the 
™ds so far as may be” are explained as 


Order of the High Court 

There is no appearance on behalf of 
the Municipal Committee, Montgomery; 
but after considering the arguments be¬ 
fore me by the learned oounsel for the 
petitioners I am of opinion that the view 
taken by the learned Sessions Judge is 
correct. It will be observed that Cl. 
(d), S. 197, Municipal Act, ha 3 been 
repealed, and Cl, (a) of that section 
does not authorize the Municipal Com- 1 
mittse to frame a bylaw prohibiting 
the sale by auction of fresh fruits and' 
vegetables at any place other than the 
Ladha Singh Chauk. 

I accordingly accept the recommenda¬ 
tion made by the learned Sessions .Judge 
and, setting aside the conviction and 
sentence, direct that the fine, if realized, 
be refunded to the petitioners. 

Reference ansicered. 


A I. K. 1928 Lahore 541 

Harrison, J. 

Alam and others — Aooused — Peti¬ 
tioners. 


Emperor —Opposite Party. 

Criminal Revn. No. 1757 of 1927, De¬ 
cided on 6th January 1928: case reported 
by the Dist. Magistrate, Gujrat, with 
hia No. 1550 of 1927. 

Criminal P. C., S. 204 —Complaint case— 
Issmng process piecemeal for the various ac- 
cujaa persona is not irregular or illegal . 

In a oomplainfc oase under S. 8G3, Penal 
Code; the Magistrate examined the oomplainant 
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and issued a bailable warrant for one accused 
•only who was the principal oSender. On the 
date fixed for hearing that warrant was found 
to have been returned with the report that the 
accused had disappeared with the girl. The 
Magistrate thereupon ordered warrants to issue 
for the other three accused. 

Held: that there was nothing irregular or 
illegal for a Magistrate to issue process piece¬ 
meal for the various accused persons. 

CP 512 C 2] 

Muhammad Amin —for Petitioners. 

Abdul Rashid —(or the Crown. 

Report.—Alam, Sardara, and Mt. 
Baima, applicants, file an application 
against the order of Chaudhri Ranjha 
ivhan, Magistrate, First Class, dated?30th 
August 1927, summoning them as accused 
to auswer a complaint filed by one 
Mahanda under S 363,1. P. C , in which 
•complainant stated that Mt. Fatima aged 
13-14 years is his daughter, that two 
months previously the accused kidnapped 
her from his guardianship and are keep¬ 
ing her for illicit intercourse. That a 
report was made to the police and the 
accused promised to give back the girl 
but subsequently declined. After re¬ 
cording the complainant's statement the 
Court issued process against Raja accused 
alone under 363,1. P. C., on 15th August 
1927. On the next day of hearing(30th 
August 1927) Raja accused did not ap¬ 
pear in Court and the Court ordered 
warrants to issue against the other three 
•accused. 

So far as I can see the order of the 
Magistrate was not justified by any evi¬ 
dence before him. When he issued the 
order summoning the present applicants 
he had no further evidence than the 
statement of complainant which had 
been made before him on 15th August 
1927. On that date (15th August 1927) 
the Magistrate saw cause only to summon 
one of the accused. The Magistrate has 
given, as his reason, for issuing the sum¬ 
monses against the other accused that it 
appears that they are abetting Raja ac¬ 
cused, but this reason is not based on any 
evidence. The action of the Magistrate 
in first summoning one accused only on 
45th August 1927, and later on 30th 
August 1927, summoning three others 
-without recording any further evidence 
against them, seems arbitrary and not in 
accordance with the procedure laid down 
•is S. 204, Criminal P. C. I cannot find 
any definite provision in the Code prohi¬ 
biting a Magistrate from summoning ac¬ 
cused persons at any stage in the case, 
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but it is desirable that a ruling should 
be obtained on this point, as the proce¬ 
dure in the present case seems objection¬ 
able. I • therefore accept- the application 
for revision and under S. 438, Criminal 
P. C., forward the case to the Honourable 
Judges of the High Court for their 
orders. 

Order. A complaint was lodged 
under Ss. 363, 363/109,1. P. C., agaiust 
four persons. The Magistrate examined 
the complainant and issued a bailable 
warrant for one accused only namely, 
Raja, who was said to be the principal 
offender. On the date fixed for hearing 
that warrant was found to have been re¬ 
turned with the report that the accused 
had disappeared with the girl. The 
Magistrate thereupon ordered warrants 
to issue for the other three accused 

The case has been referred by the 
District Magistrate of Gujrat on the 
ground that the second -order appears to 
him to be arbitrary, and inasmuch as no 
further note was recorded after the first 
order had been passed the procedure was 
not that contemplated in S. 204, Crimi¬ 
nal P. 'C. As I understand it the view 
taken by the District Magistrate is that 
it is irregular or illegal for a Magistrate 
to issue process piecemeal for the vari¬ 
ous accused persons in a complaint case 
unless be has taken some further evi¬ 
dence before issuing the second order. I 
do not think there is anything either 
irregular or improper in a Magistrate 
first issuing process for one and then 
changing his mind and issuing process 
for all the accused, and here the Magis¬ 
trate gives his reason, which may be 
good or bad, but anyhow is a reason. He 
thought the disappearance of the prin¬ 
cipal accused pointed to the truth of the 
whole story as told by the complainant 
and without any further waste of time 
he proceeded against all the accused. 

I do not think any reason has been 
shown for interference, and I dismiss e 
application for revision. 

N.K. Application dismissed. 


Alam v. Emperor (Harrison, J.) 
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Jai Lae, J. 

Mt. Sarfraz Begam —Petitioner. 

v. 

Miran Bakhsh —Respondent. 

Criminal Revn. Appln. No. llafi of 
1927, Decided on 14th November 1927, 
from order of Sess-Judge, Lahore, D/- 22nd 
March 1927. 

Criminal P. C., S. 483 — Application for 
maintenance by a Mahomedan infant 
daughter living with her legal guardian, the 
mother, against her father — Father willing to 
maintain the child If given into his custody — 
•Order of maintenance cannot bo refused. 

Where an application was filed under S. 488, 
by a Mahomedan infant daughter through her 
mother, her legal guardian, against her father 
who was willing to maintain the child if her 
custody were given to him: 

Held : that the child was entitled to an 
order for maintenance against her father while 
living with her legal guardian : 22 P. R. 

ICr.) 1917 and 18 P. R. (Cr.) 1894, Dist. ; 25 
AI. L.J. 355 and 8 Bur. L. T. 131, Rel. on. 

[P 544 C l] 

Ahmad Bakhsh —for Petitioner. 

Ganga Bam —for Respondent. 

Judgment. —Mt. Sarfraz, aged 8 or 9 
months, applied through her mother Mt. 
Iqbal Begam, for an order of maintenance 
■under S. 488, Criminal P. C., against her 
lather Mirau Bakhsh. It appears that 
Mt. Iqbal Begam, and her husband have 
quarrelled with each other and are living 
separately and that Mt. Iqbal Begam 
also applied for an order under S. 488 in 
her favour, but her application was dis- 
missed. The learned Magistrate has dis¬ 
missed the application of Mt. Sarfraz also 
on the ground that she was living with 
her mother and was not therefore entitled 
to any maintenance when "she was livin'* 
apart from her father," who had offered 

to maintain her if her oustody be given to 
him. In support of this view the Magis- 

* ra J, e ,2 r , elifld upo ? ? ardar Muhammad 
^■M'rMuhammad ( 1 ) and Man Singh -y. 
tut. Dharmon (2). 

J hi3 is , a Petition for the revision of 
Mt °Tl 9r , t th0 MagiBbrate Presented by 

•chiid ba Be8am 0n behaH ° f her minor 

In Man Singh v. Mt. Dharmon ( 2 ), the 
parties were Sikhs. The ages of the 

ft n ° r p0tl . fc ? on ? rs in thab case do not ap- 
■Pgar from the judgment but i t is probable 

“ *£V? mima I - a SS1 = 16 

(2) [1894] 18 P.R. 1894 Cr. 


that the learned Judges were influenced 
by the fact that the father, who offered 
to maintain his children if they came and 
lived with him, was their legal guardian 
in preference to -the mother who repre¬ 
sented them in the proceedings under S. 
488. In the present case it is admitted 
by counsel for'the respondent that Mt. 
Iqbal Begam is the legal guardiau of her 
minor daughter, and thus entitled to her 
custody in preference to the respondent. 
The condition imposed by the latter 
therefore was calculated to deprive the 
mother of her undoubted right. In Sar- 
dar Muhammad v. Mir Muhammad (l), 
in which the parties were Mahomedans, 
it appears that the minor, on whose be¬ 
half the application was made, was a boy 
aged 9 years. The father offered to main¬ 
tain him if the boy went to live with 
him. The following remarks made by 
the learned Judge in the concluding por¬ 
tion of his judgment sum up his view of 
the case : 

Then) is nothing to show that Mt. Karam 
Bibi (mother) or anyone else on behalf of S»r- 
dar Muhammad (minor) ever asked Nur Mu¬ 
hammad (father) for assistance until this ap¬ 
plication was filed and there is no reason why 
he should now be compelled to pay for his 

bim S Tb at f e - ail a 0 W , hi ' 0 HviaB S6 P ira tely from 
him. The friends of the minor can move the 

proper Courts for an order appointing someone 

other than Nur Muhammad, guardian of the 

» 1 ° a’ » a , • they SUooe0d they would ba enti¬ 
tled to claim maintenance from Nur Muhamv 
mad on his behalf. T 

It will thus be observed that the 
learned Judge considered that the father 
was entitled to decline to maintain his 
children if they refused to live with him 
without reasonable cause when he was 
entitled to their oustody as their guar¬ 
dian, and that if another person had been 
appomted guardian of the minors, then 
the father was liable to maintain them 
while they were living with such guardian. 
The oases oited therefore do not support 

? ^Magistrate on the ad- 
mitted facts of this case. 

fch Jf ;L n f fc ,l 0 riO u Sly oontend0d before me 

hat the father has not refused to main- 

wh^h 5 the Ug aQ ? the - 0Qly ground 0Q 
: , fch , 0 orde 'of the Magistrate is 

sought to be supported is that the minor 
19 not entitled to olaim any maintenance 

faThT 6 TK - 13 Iiv - ia . g 30 pa«-ately from her 
j r ; Position cannot be sustained 
aad \ h ° d fcl *t if a minor is living w“th 

than^^ constituted gQardian g ofchQ “ 

than the father, then an order for ma i D 
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Ibrahim v. Emperor 

tenance under S. 4SS cannot ‘be* refused 
merely on the ground that ’the offer of 
(the father to maintain the child, if the 
latter lives with him, is not accepted. In 
re Parathy Valappil Moideen (3) and 
Murgesan Mudaliar .v. Sodiamma (4), 
support this view. 

In the case before me, it being admitted 
that Mt. Iqbal Begam is the legal guar¬ 
dian of the petitioner, it follows that the 
child is entitled to an order for mainten¬ 
ance against her father while living with 
her legal guardian. 

The Magistrate appears to consider 
that the minor needs maintenance, but he 
has not fixed the amount of such main¬ 
tenance. Under the circumstances I ac¬ 
cept this petition, set aside the order of 
the Magistrate and send the case back to 
him for disposal. 

A.L./r.K. Order set aside 


(3) [1913] 25 M.L.J. 355=21 I.C. 4G9=(1913) 
M.W.N. 997. 

(4) [1913] 8 Bur. L.T. 134=30 I.C. 4S0=16 
Cr. L.J. G5G. 
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wife-Mt. Nur Bibi.and has been sentenced, 
under S. 302,I.P.C., to suffer the penalty 
of death. There is ample evidence on 
the record that, on the afternoon of 1st 
June 192/,at about G p. m., Ihe prisoner 
attacked his wife with a hatchet and in¬ 
flicted upon her three wounds including 
one on the neck, which resulted in the 
death of the victim immediately after¬ 
wards. Indeed, he himself admits that 
be did assault his wife with a hatchet 
and thereby caused her death. He, how¬ 
ever, seeks to reduce the offence of 
murder to one of culpable homicide not 
amounting to murder by invoking the 
plea of grave and sudden provocation. 
He states that his wife had contracted 
an illicit intimacy with one Ismail, and 
that on the afternoon in question when 
he (prisoner) returned to his house from 
his fields he found the paramour embrac¬ 
ing and kissing the woman. Thereupon 
he lost his self-control and assaulted the 
erring wife with an axe and caused her 
death. The'paramour, however, managed 
to make good his escape. 
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Shadi Lal, C. J., and Bhide, J. 

Ibrahim —Accused—Appellant. 

v. 

, Emperor —Opposite Party. 

Criminal Appeal No. 892 of 1927, De¬ 
cided on 2lst December 1927, from 
order of Sess-Judge, Montgomery, D/- 1st 
August 1927. 

Penal Code , S. 300, Exccp. I—Husband asking 
his wife to sever connexion with her.lover—On 
her refusal quarral breaking out and ending in 
death of wife—Case does not come under Excep. 
1 to S. 300, but extreme penalty Is not callid for. 

Where the husband asked the wife to sever 
her connexion with her paramour but she de¬ 
clined to give up her lover, thereupon there 
was a quarrel between the husband and the 
wife in the course of which he lost his temper 
and killed his wife, 

Held: that the accused did not receive any 
grave and sudden provocation, which would 
bring his case within the ambit of Excep. 1 to 
S. 300, but that the wife’s persistent immoralitj 
coupled with her refusal to sever her connex¬ 
ion with the lover provoked the husband and 
prompted the assault which resulted in her 
death and that the extreme penalty of the law 
should not be exacted. 

Balkishan Mehra—ior Appellant. 

Des Raj Sawhney—lor the Crown. 

Judgment.—The appellant Ibrahim 
has been convicted of the murder of his 


The question for determination is whe¬ 
ther the culprit upon whom the onus 
rested has succeeded in establishing his 
plea. Now. it may be Tjonceded that Mt. 
Nur Bibi was on terms of illicit intimacy 
with Ismail, and that her husband had 
asked her to give up her immoral rela¬ 
tions with the paramour. There is, how¬ 
ever, not a scintilla of evidence that 
Ismail was found on that afternoon 
embracing Mt. Nur Bibi or that he did 
any other act which would amount to 
grave and sudden provocation. The wit¬ 
ness Ranga Singh, who lives in the same 
compound as the prisoner, was an eye¬ 
witness of the whole affair. He deposes, 
that on the afternoon in question when 
he saw the husband attacking his wife 
he shouted out to Ismail, who was at 
that time coming from his own house, 
and asked him to come in and render 
help in rescuing the woman. He also 
describes the immediate cause which l&i 
to the assault. He says that the husband 
asked the wife to sever her connexion 
with her paramour Ismail, but that she 
declined to give up her lover. 

Thereupon, there was a quarrel bet¬ 
ween the husband and the wife in the 
course of which the prisoner appears to 
have lost his temper and committed the 
assault in a fit of anger. 
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While we cannot hold that the ac¬ 
cused received any grave and sadden pro¬ 
vocation which would bring his case 
within the ambit'of'Excep. 1 to S. 300, 
I. P. ‘C., we are of opinion that the 
wife’s persistent immorality coupled 
with her refusal to sever her connexion 
with the lover provoked the husband and 
prompted the assault which resulted in 
her death. In these circumstances we 
do not think that the extreme penalty of 
the law should be exacted in this case. 
While upholding the conviction we ac¬ 
cept the appeal so far as to reduce the 
sentence of death to one of transportation 
for life. 

R Sentence reduced. 
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Dalip Singh and Zafar Ali, JJ. 

Narain Das and another — Defendants 
—Appellants. 

v. 

Waryam Singh and others — Plaintiffs 
and Defendants—Respondents. 

Second Appeal No. 2155 of 1924, De¬ 
cided on 25th April 1928, from decree of 
Dist. Judge, Ferozepore, D/- 30th June 

(a) Hindu Law-Reversioner-S uit for decla¬ 
ration that certain decree* shall not a fleet his 
reversionary interest^Decree enures for all re¬ 
versioners although is obtained ez-parte . 

A decree in a suit for a declaration that cer- 

t t ai , n«j m h? 8Je0 ‘ deedS K a n d ptevioU3 decrees ob- 
tainod by a person shall not affect the plaintiff's 

reversioaary rights does enure for all revet 

sionors who may be entitled to succession when 

the succession opens out whether they were or 

V,™ no6 existence at the time the decree was 

obtained irrespective of the decree being ex 

parte : A. I. It. 1915 P. C. 124 • J J 

‘i-idag 

H ' n * H La u—Reversioner—An ex-parte 
decree obtained without contest is binding Lon 
on alienee from the reversioner, 9 P 

reversS can pIead thftt ““other 

reorasent h- bfought a P^vious suit did not 
r b60a r ha , did not oonitest the 

19i7 P. C. ISC; and 84 P. R. 1898, Dist. 

Jar M ‘ hr ^ 

taltafiStaC 1 chmira 

1928 L/69 & 70 


Dalip Singh, J —The facts of this 
case are given in the judgment of Kundan 
Lai dated 9th March 1922, and the 
following 13 an excerpt from the judg¬ 
ment : 

“ Ganda Singh and his brother Mehtab 
Singh owned 94tbs of 4,890 kanals 8 marlas 
of land. Mehtab Singh died before 1882 
leaving behind a widow Mt. Gujri. On 
12th April 1882, Ganda Singh mortgaged 
the whole of the above land for Rs. 4,000 
toHazari Lai (E x . P. 4).” 

“On 13tb May 18S1, Tara Chand, father 
of Hazari Lai, etc., exeented a mortgage- 
deed in favour of one Nihal Singh. On 
the strength of that deed Nihal Sbgli 
sued Tara Chand, etc., and obtained a de¬ 
cree for Rs. 3,401-8-0 on 6th August 1885 
»Bx. P. 5). In execution of this decree 
Nihal Singh got the rights of Hazari Lai 
under the above mortgage-deed (executed 
by Ganda Singh in favour of Hazari Lai 
on 12th April 1882) attached. Hazari 
Lai objected to the attachment and hie 
objection was allowed. Nihal Singh then 
filed a suit to establish his right to the 
attachment and obtained a decree on 18th 
December 1886 (Ex. P. 6). After this be 
got the mortgage rights of Hszari Lai 
sold in execution of his decree which he 
purchased himself. In this way Nihal 
SiDgh became a mortgagee of Ganda 

‘ n pUc ® of ? azari Ll >- Nihal 
r thea 3ued Gaada Singh on the basis 

dated 12611 April 

I 0 D.J and obtained a decree for Rs 8 
oa 30th April 1839 (P.7). i'd oieoattm 

he attached the land mortgaged i e 3/f.u, 
of 5008 kaoals 13 marlas \£ differencet 
area being due to re-measurement. Mt 

Gujri objected to the attachment of her 

half-share which was released from at- 

1 WHa, nf°i U6 f fch0 - reSt 1>076 kanal 9 
19 “arias of land were sold on 24th No- 

1 Q Z *- 1896 and were Purchased by Nihal 

Nihil Si 0q ? 0th Oobober 1897 

1 , S ngb s 3003 obtained possession of 
1,056 kanals 19 marlas although the land 
sold was 1076 kanals 19 m ° r j s 

,h :f“ Mdupnia in this ossa" 

° Q 28th March 1894 Nihal 

SS»S W« rights, under mltgZ- 

t d 12t r Apri > 1883and the sfbsa- 
quent decree thereon to Kishore Chand 

1897 K?t® f0r o? 3 ' 4 ' 000 - ° Q 30611 March 
1897, Kishore Chani Kanshi Ram InS 

he sons of Nihal Singh (who wa« d£S) 

of IhTV ° l Ra - 6 - 67l * 9 -6 on the basis 

the above mortgage-deed and got a 


546 Lahore 

decree on 13th July 1S97 for the full 
amount claimed by them with an order 
that the money would be realized by sale 
of the property mortgaged (file 37) which 
included the land now in dispute. In 
execution of this decree, Jaimal Singh, 
father of defendants 1 and 2 purchased 
515 kanals 9 marlas of land for Rs. 1,612 
on 21st November 1904 and the sale was 
confirmed on 6th January 1905. 

“ On 7th May 18(8 Asa Singh, son of 
Ganda Singh, sued for a declaration that 
the mortgage-deed dated 12th April 1832, 
and the mortgage .rights acquired by 
Nihal Singh on the strength thereof, the 
decree dated 20th April 1899 in favour of 
Nihal Singh and the order dated 24th 
November 1896 sanctioning sale of the 
land shall not affect his reversionary 
rights (vide file 42). On 11th August 
1900 he obtained an ex-parte decree 
(Ex. P. 8). Asa Singh died in 1903, 
Ganda Singh died on 5th June 1916. 
Plaintiff was born on 28th June 1916. He 
now sues for possession of 972 kanals 16 
marlas of land on the* allegations that 
Asa Singh died without issue ; that since 
the decree obtained by Asa Singh on 11th 
August 1900 the son of Nihal Singh deli¬ 
vered possession of the land in suit to 
defendants 1 and 2who hold themselves out 
as vendees on behalf of the sons of Nihal 
Singh and that the alienation, if any, has 
no effect against the plaintiff.” 

The trial Court framed various i3sue3 
most of which need not concern U3 now 
as they are concluded by findings of fact, 
but the net result was that the learned 
District Judge on appeal decreed the 
plaintiff’s suit holding that he was enti¬ 
tled to immediate possession of 457 
kanals 7 marlas out of the land in suit 
without any payment and that he was 
entitled to redeem the remaining land 
515 kanals 9 marlas on payment of charges 
due provided his suit for redemption was 
competent. In second appeal before us 
it has been contended by counsel for the 
appellant-defendants, the sons of Nihal 
Singh, that the decree which was ob¬ 
tained by Asa Singh on 11th August 
1900 could not enure to the benefit of 
the present plaintiff Waryam Singh, who 
was born after the decree had 'been ob- 
tainod and after the death 1 of Asa Singh. 
With this proposition of law we are not 
able to agree, and we hold in view of the 
rulings of their Lordships of the Privy 
Council reported in Venkata Narayana 
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Pillai v. Subbammal (l) and Janaki Ani¬ 
mal v. Narayanaiwami Aiyar (2) as well 
as the Full Bench judgments of the 
Allahabad High Court reported in Kesho 
Prasad Singh v. Shiv Prasad Ojlia (3) 
and the Madras High Court in C.Varumma 
v. M. Gopala Dasayya (4), that such a 
decree does enure for all reversioners 
who may be entitled to succession when 
the succession opens out whether they 
were or were not in existence at the time 
th9 decree was obtained. The next point 
urged by counsel for the appellant was 
that as the decree obtained by Asa Singh 
was an ex-parte decree obtained without 
contest, therefore, it was not binding on 
the alienees. With this proposition we 
are aLo unable to agree. The learned 
counsel has cited Ramalinga Mudali v. 
Arumuga Mudali (5) in support of this 
contention and also Kesho Prasad v. 
Shiv Prasad (3). It is obvious, however, 
that while a reversioner can plead that 
another reversioner who brought a prtvi 
ous suit did not represent him because he 
did not contest the suit bona fide, such a 
plea is not open to the alienee. The 
learned counsel has also cited Bhup 
Kunwar v. Balbir Sahai (6), Saudagar 
Singh v. Pardip Narayan Singh (7) and 
Harvans Singh v. Harnam Singh (8), 
but we are unable to see the bearing of 
these particular rulings on the point be¬ 
fore us. We, therefore, see no force in 
this appeal, which is dismissed with 
costs. 

N.K. Appeal dismissed. 


(1) A.I.R. 1915 P.C. 124=33 Mad. 406=42 I.A. 
125 (P.C.). 

(2) A I.R. 1916 P.C. 117=39 Mad. 631=43 I. 
A. 207 (P.C). 

(3) A.I.R. 1922 All. 301=44 All. 19 (F.B.). 

(4) [1918] 41 Mad. 659=35 M.L.J. 57=8 M.L. 
W. 62=16 I.C. 202=(1918) M.W.N. 461. 

(5) [1917] 33 M.L.J. 471=42 I.C. 512. 

(6) A.I.R. 1922 All. 342=14 All. 190. 

(7) A.I.R. 1917 P.C. 196=45 Cal. 510=15 I.A. 
21 (P.C.). 

(8) [1698] 84 P.R. 1S9S. 
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Addison and Coldstream, JJ. 

Natha and others — Accused—Appel¬ 
lants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 1055 of 1927, 
Decided on 22nd December 1927, from 
order of Sess. Judge, Lahore, D - 7th 
September 1927. 
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(а) Criminal Trial—Identification pirade— 
Witness identifying accused in parade but 
denying it at trial—Identification u admissi¬ 
ble in evidence. 

Where a witness picked out the accused at 
the identification parade held by the Magis¬ 
trate, as two of the assailants, but stated in 
itral that they were shown to him before and 
that he did not see them amongst the persons 
who took part in the attack: 

Held: that though the value to be attached 
to his previous identification is of course very 
little, if any, the fact that he had said that he 
did identify them is, however, admissible: 
A. I. It. 1927 Oudh 3G9, Foil. [P 549 C 2) 

(б) Criminal P. C., S. 439, Penal Code, Ss. 
347, 149, 302, 324 and 326 —Communal riots — 
Attack by Mahomedans on two Hindus result¬ 
ing in one’s death and injury to the other— 
Assembly convicted under Ss. 147, 149 and 324 
Penal Code, and not tinder S. 302 —Revision 
Jor enhancement of iSentence—Vicw of the case 
taken by the lower Court though favourable to 
the accused, not clearly wrong—High Court 
will not interfere. 

Where the lower Court considered that the 
common object o( the assembly was to assail 
and beat Hindus and Sikhs and 'not to commit 
mutde: and that murder was not an offence 
such as the members ol the assembly knew to be 
likely to be committed in prosecution of that 
object or would be committed and where 
therefore, the lower Court refused to convict 
the assailants of murder, but held them all 
guilty of oausing grievous hurt with a sharp 
weipon under S. 326 read with S. 149, Penal 
■Code, in connexion with death and of an 
offence under S 324/149. Penal Code, in con- 

?. e *!° a Tfa Vi.® ° thor , P ersoa,i '“juries, while 

s 5 S"iS,:" 8 “ il * r °< -o Cing uader 

2/efd: that though the lower Court had taken 
the view most fayourab e to the accused, still 

the view oannot be said to the clearly wronc- 
and the High Court would decline to interferl 

CP 550 C 1J 

Mian Muhammad Shafi—[ ov Appel- 
i&nts. 

Ram Lai —for the Crown, 

Addison, J— The communal riots in 

OflrTw y ,°7 gin u fc9d , 0a th0 
° f3rd "hen four Mussalmans 

were kiUod and-others injured by a mob 
of bikhs and Hindus in Haveli Kabli 
-ual. Next day there was a big funeral 
procession which caused further ill-will 

‘l 9 s r °® a i , M h0 same eveQia S between 7 
or« o clock a number of Sikhs and 

Hindus were attacked in the Delhi Gate 

that a nla a f fch T? Per3 ° a3 W6re killed at 
nat place These assaults took place 

ithm a short time of each other. This 

appeal.is concerned with the assault in 

broth 1 M A^ han Lal wa9 ki,,0d aad his 
te, th . 6 , r : A 1 ?* B ™' “""I* injured. 


.lx „ppelU 0i r ara T„ZcS„Tv 
Glaa - F 4 ,i., Mxhandu Toti and M 


They were found guilty of rioting under 
S. 147, I. P. C., and sentenced to ona 
year’s rigorous imprisonment each. They 
were convicted under S. 326 read with 
S. 149,1.P.C., in connexion with the death 
of Makhan Lai and sentenced to seven 
years’ rigorous imprisonment and a fine 
of Rs. 100 each while they were also 
convicted under S. 321 read with S. 149, 
I. P. C., in connexion with the injuries 
caused to Atma -Ram, and sentenced to 
one year's rigorous imprisonment toge¬ 
ther with a fine of Rs, 50 each. The 
sentences of imprisonment were directed 
to run concurrently. It must also be 
noted that the same appellants were 
convicted under Ss. 147 and S. 326 149, 
I. P. C„ in connexion with an assault 
which took place immediately after and 
in which one Sharm Singh was killed, 
In that case they were gi V0n the same 
sentenoes, which, however, were ordered 
to run concurrently with the-sentences in 
Makban Lal and Atma Ram’s 'case oa 
th 9 ground that the two assaults formed 
part of the same transaction. In this 
way, the appellants have only been sen¬ 
tenced to seven years’ rigorous imprison- 
meat in the two cases. 

It has been clearly established that 
the deceased Makban Lal and his brother 

ton”! S ° •, int0 th9 back seat a 

ton^a at the railway station. The Maho¬ 
metans were in the front seat. When 
the tonga had gone through the Delhi 
Gate into thp old city, the tonga was 
surrounded by a gang of Mahomedans. 

to h !o a ?fl 30at paS3 ? ngQrs W9ra allowed 
to o as they war 0 of the same religion 

The driver was beaten but left alone 

dan ThTf S00 ° t . hat h0 was a Mahome- 
„ an ' , J' 70 Hindus were, however 

attacked Makhan Lal jumped into the 
front seat as he was being beaten He 

lu the . ba6k ot tha 

the sharp weapon used \oSSil IhtaVn- 

Thl - h uVu 08 0a the ba ° k of his head 

ll allS2 h t have b09Q oaU90db y » 

as all0g0d b y some of the witnesses Atm I 

SSSSSlE 
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on the left side of the abdomen. The 
doctor was so busy attending to other 
injured persons that he did not look for 
other injuries. 

The tonga was led outside the Delhi 
Gate by one or two constables who arri¬ 
ved on the scene and from there the 
driver was directed to lead it to the kot- 
wali. Every body was very busy there 
also. As Atma Ram was only injured 
he was sent at once to the hospital, 
while the dead body of Makhan Lai re¬ 
mained lying in the tonga till approxi¬ 
mately 9-30 p. m. when a Sub-Inspector 
of Police questioned the tonga driver and 
prepared the inquest report. It was not 
possible for the police to start the in¬ 
vestigation of the ca'-e till 10th May 
when things had quieted down a little 
and some degree of confidence had been 
restored. This explains why no relative 
went specially to report this or the other 
crimes and why no witnesses went to 
give information. Conditions were ab¬ 
normal, people were thinking only of 
their own safety and the city was in a 
state of terror. Besides, it was known 
to all concerned that a note had been kept 
by the police of the persons killed and 
that enquiries would start in due course. 
These considerations sufficiently explain 
any delay ^on the part of witnesses in 
coming forward in the present case. 

This delay was, however, very slight. 
The first day the police could -take the 
ci c e up, Atma Ram was searched for and 
his statement taken. On 12th May, the 
tonga driver Muhammad Amin (P. W. 
No. 9) was found and he identified at a 
parade held by a Magistrate two of the 
appellants Natha and Gaman. The 13th 
was spent in questioning the shopkeepers 
in the Delhi.Gate Bazar. On the 14th the 
two eyewitnesses, Sadhu Singh and Labh 
Singh (P. W. Nos. 7 and 8) were found. 
The approver, Muhammad Din (P. W. 
No. 14) was arrested on the 15th and 
made a statement to the po ice on the 18th 
May. The witness Labhu Mai (P. W. 
No. 6) was discovered the same day. A 
pardon was later obtained for the appro¬ 
ver and he was examined by a Magistrate 
of the First Class on 25th May. In view 
of the numerous cases under investiga¬ 
tion and the state of the city at the time, 
I am of opinion that the witnesses in the 
present case were discovered in a very 

short time. . 

Muhammad Din, the approver, impli 


192ft 

cited all the appellants and stated that 
it was Gaman who thrust a knife through- 
the neck of the deceased and Mitta who 

struck him on the head with a shovel. 
According to him, he and the appellants 
along with three persons, said to be abs¬ 
conding gathered at Toti’s shop and 
arranged to beat Sikhs and Hindus. They 
then attacked the passengers in the tongas, 
this being the first assault he saw. Mitta 
was armed with the shovel, Natha had a 
stick. The others had bamboos. The 
approver picked up a fly-whisk. He did 
not see the knife in Gaman’s ;hand till it 
was used. The approver has stated that 
after this assault he and a person, said 
to be absconding, joined temporarily an¬ 
other group which was responsible 
for the third murder, that of Jiwan 
Singh. The approver has explained that 
he was induced to make a full statement 
by talking toother approvers in the lock¬ 
up. He and his father are butter-sellers, 
while they are also employed by the 
Hindu Merchants in the Abkari Mandi. 
That is, however, not a sufficient reason 
why be should implicate falsely the ap¬ 
pellants, who are Mahomedans like 
himself. He has stuck to the same state¬ 
ment throughout. As he is an approver, 
his statement by itself would not be 
sufficient for the conviction of the appel¬ 
lants and it has to b9 seen to what extent 
they are implicated by other -testimony. 

Atma Ram, brother of the deceased, 
was only able to identify out of the ap¬ 
pellants, Natha and Gaman, whom he 
knew before. No enmity has been establi¬ 
shed between him and the appellants and 
this remark applies to all the eyewit¬ 
nesses. There may have been communal 
ill-feeling at the time, but that would 
not explain why the Hindu witnesses 
should give false evidence against the 
appellants. Atma Ram was still in bed 
when the Inspector of Police found him 
on 10th May. He told nobody about 
what he knew before this except l ttam 
Chand, his cousin, who removed him 
from hospital. This was only to be ex¬ 
pected for the reasons already given by 
me. 

The tonga driver (P. W. No. 9) who 
picked out Natha and Gama at the parade 
held by the Magistrate two as of the assail- 
lants has now stated that they were shown 
to him before and that he did not see them 
amongst the persons who took part in 
the attack. He also said that he was 
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■kept afc the kotwali till 3Lsb Miy when 
he made his statement before the com* 
mitting Magistrate. I do not believe 
leither of these statement bat, the value 
to bo attached to his previous identifica¬ 
tion is of course very little, if any, now 
jthat he has said that he did not see 
iNatha and Gaman amongst the assailants. 

■ The fact that he did identify them is, 
however, admissible : see Earn Prasad 
'v. Emperor (l). His denial in Court 
seems to be best explained on the ground 
that be does not wish to implicate his 
•co-religionist3. 

Labhu Mai is an eye witness who 
watched tie proceedings from a balcony 
of his house. Of those sitting at the 
shop of Toli appellant he recognized Natha 
Mitta, Fajia and Gaman, appellants, the 
approver and two persons sail to be'ab¬ 
sconding, and he saw them taking part in 
the attack. He too has said that Gaman 
struck the deceased with a knife in the 
neck. His story is the same as that of 
the approver apart from details which 
no one could remember and apart from 
•certain exaggerations of small importance. 
He was living in a house from which he 
■could see what was happening and I can 
see no reason to reject his evidence. 

The other two eyewitnesses are 
cousins, Sadhu Singh and Libh Singh, 
who lived in an ihata behind one of the 
'lines of shops in the Delhi Gate ‘Bazar. 
Hearing a noise in the bazar, they clim¬ 
bed on to the roof of their house and 
from there by way of other roofs reached 
the shop of Muhammad Hussain oi the 
Delhi Gate Bazar. Sadhu Singh saw 
the appellants, the approver and certain 

others at Tot!’s shop and also witnessed 

the attack by them upon the tonga. He 
•stated that Gaman stabbed Makhan Lai 
Labh Singh only knew before Natha 
Fajia, Toti and Mitta out of the appel- 

<W fc M, h0 al3 ° ideafcified Gaman in 
J-oart as the person who stabbed Mukhan 

Zul st , orr of theS9 witnesses agrees 

the approver - 

J™ fc l *ey 8aid Fajia as well as Gaman 

Sadhu Singh stated‘in the 
the It f Magistrate in 

W°- f - Mak u hln La1, Afcan Ram ‘ khafc 
Wh0 9fcabbed Mukhan Lai 

Shares: 1 Zl* Gamaa who tabbed 
bv th? 8 D8h ,i the 800011,3 P 0rson assaulted 

4iave h bMn a fh e whereas ifc should 

-Menthe other^way about. Before 

A * L 192 7 Oudh 369=2 Luok. 63 T' ~ 
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the committing Magistrate; however, in 
the case of Sharm Singh’ he said that 
it was Fajia who stabbed Sharm Singh. 
This contradiction may have been due to 
a temporary confusion when he was 
being examined beforo the committing 
Magistrate in Makhan Lai’s case and in 
my opinion is not important. It was 
contended that these witnesses would 
never have gone over the roofs of houses 
to the bazar and that they must be held 
to be false witnesses. This does not 
follow. It is just the sort of thing that 
frightened persons might have done 
partly out of curiosity and partly beoause 
they thought that thoy could escape 
more easily from the -roofs if anything 
were to happen. They made their state* 
ments to the police on I4th May. They 
are tailors working in shops in this bazar 
an3 would thus have known the appel- 
lants. 

The appellants called no witnesses in 
their defence and, in my opinion/* the 
evidence establishes beyond donbt that 
they were the assailants of Makhan Lai 
and Atma Ram. All the assessors held 
it proved that Gaman ‘stabbed Makhan 
Lai and that the approver was there. 
The tw > Muhammoden assessors did not 
think the guilt of the other appellants 
established while the two Hindu asses* 
sors.did. The learned Sessions Judge 
thought it doubtful whether the approver 
and ths other witnesses ould in the pre¬ 
vailing excitement and confusion have 
been certain that it was Gaman who 
stabbei Makhan Lai. He also considered 
that the common object of the assembly 
was to assail and beat Hindus and Sikhs 
and not to commit murder and that 
murder was not an offence suoh as the 
members of the assembly knew to be 

likely to be committed in proseoution of 
that object or would bo committed He 
therefore, refused to convict the assai¬ 
lants of murder but held them all guilty 
of oausmg grievous hurt with a sharp 
weapon under S. 326 read with S. 149, 
1. P. 0 , in connexion with Makhan Lai’s 

ai o3ea00 under Ss. 324 and 
149 1 . P. 0 -ini onnnexim with Atom Ram’s 
lnjuiies, while he a’s> held them all 
gu i!J. y of rioting under S. 147, I. P. 0. 

C /°" n b *s preferred a revision 

P u tlfc M Q u fc °f the e>leot the appellants 
should be found guilty of murder under 

S 3°2 'read with S. 149, 0 r that the 

sentence? under Ss. 326 and 149 should be 
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enhanced or, in any case, that the sen¬ 
tences under Ss 147, 326/149 and 

324 149, I. P. C., should be consecutive 
and not concurrent. After careful con¬ 
sideration, I am not prepared to hold iu 
this case that the convictions should bo 
under S. 302 read with S. 149, I P. C. 
It may be the oase that the learned 
Sessions Judge has taken the view most 
favourable to the appellants, but as the 
view cannot be said to be clearly wrong, 
I would decline to interfere. 

I would, therefore, maintain the con¬ 
victions of tne appellants and the sen¬ 
tences passed upon them, that is, I would 
dismiss both the appeal and the revision 
petition. The sentences will run con¬ 
currently with the sentences of trans¬ 
portation for life passed on the same ap¬ 
pellants in Criminal Appeal No. 1056 
and Criminal Revision No. 1796 of 1927. 

Coldstream, J —I agree. 

S.J. Appeal dismissed. 
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Jai Lal, J. 

Neba Ram— Plaintiff—Petitioner. 

• 

v. 

Khota Ram and another —Defendants 
—Respondents. 

Civil Revn. Petn. No. 737 of 1927, 
Decided on 18th April 1928, from decree 
of 4th Cl. Sub-Judge, Bhakkar, D/-9th 
February 19 27 - . 

(a) Civil P C ., Sch 2 , para. 15 (1) — Any 
unusual powers to be given to the arbitrators 
should be expressly mentioned in the agreement 
—Private inquiry by the arbitrators makes the 
award illegal where the agreement does not 
provide for such a private inquiry. 

Any unusual power which is intended to be 
given to the arbitrators should be expressly 
mentioned in the iigreement. [P 550 C 2] 

An award based upon private enquiry by 
arbitrators in the absence of parties is illegal 
and unenforceable in the absence of a power to 
that effect in the agreement. [P 550 C 2] 

(b) Civil P. C.,S. 115 — Misinterpretation 
of agreement to refer to arbitration—Objection 
can be taken to the award on the ground that 
arbitrators made private inquiry when the 
agreement did not intend to give any such 
powers- 

Where the ground for revision was the mis¬ 
interpretation by the Court of the document 
referring the dispute to the arbitrators, 

Eeld : that as regards power of arbitrators 
to make private enquiries objection could be 
taken to the award on the ground that the 
arbitrators made private inquiries in the ab- 
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seme of the pafties and based their award on 
such inquiry in the absence of a power to that 
effect in the agreement : 78 P. It. 1916, Dist. 

[P 551 C 1] 

v (c) Civil P. C., S. 115 — Previous petition 
for revision dismissed for default — Fresh 
petition lies 

Afresh petition for revision cm lie where 
the previous petition is dismissed for default : 
A. I R. 1923 Pat. 514, Dip. [P 551 C 1) 

S. II Laid —for Petitioner. 

Madm Gopal —for Respondents. 

Judgment. — This is a petition for 
revision of the order of the Subordinate 
Judge of Bhakkar, who directed that an 
award be filed. An objection was taken 
to the award on the ground that two out 
of the three arbitrators made private- 
enquiry from several persons in the ab¬ 
sence of the parties and based their 
award on such enquiry This is ad¬ 
mitted by the arbitrators. But the 
Court below has held that this did not. 
amount to a misconduct because the 
agreement to refer gave power to the 
arbitrators to make p ivate enquiry. He 
has followed A I. R. 1922 All. 69. That 
case, however, doe= not support the con¬ 
clusions of the Subordinate Judge be¬ 
cause it appears from the report of that 
case that the agreement expressly pro¬ 
vided that the arbitrators could make 
private enquiry. So far a9 the agree¬ 
ment in this cise is concerned, it does 
not expressly confer any such power, nor 
does it do so impliedly. The passage 
in the agreement relied upon by the 
Subordinate Judge is to the effect that 
whatever award the arbitrators shall give 
after investigation and examination of the 
books, relating to the facts mentioned above 
shall be binding on the parties. 

This certainly pre supposes that all 
enquiry and examination of the hooks 
shall take place in the ordinary manner, 
i. e , in the presence of the parties. Any 
unusual power which is intended to be 
given to the arbitrators should have been 
expressly mentioned in the agreement 
The arbitrators not only held the enquiry' 
in the absence of the parties but also in 
the absence of each other. 

I am, therefore, unable to agree with 
the Court below that the agreement pro¬ 
vided for a private enquiry by thear-, 
bitrators and must, therefore, hold that 1 
they were guilty of misconduct and that 
the award given by them under these cir 
cumstance 3 was illegal and unenforceable l 

Counsel for the respondent, however, 
contended that such an objection could 
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not be taken on revision and in support 
of his contention relies upon Parama 
Dutt v Bipju (1). That case, however, 
is distinguishable from this case because 
here, the ground for revision is the mis¬ 
interpretation by the Court of the 
document referring the dispute to the 
arbitrators. 

An objection was also taken by the 
respondent that this revision did not lie. 
What happened was this : a previous 
petition for revision was dismissed in 
default in the presence of the respondent. 
The present petition was filed soon after 
its dismissal and a prayer is added that 
if it be held that fresh petition for re¬ 
vision does not lie, the present petition 
be treated as an application fo'r restora¬ 
tion of the former petition, which was 
dismissed by default. I am satisfied that 
there was good reason for previous 
default by the petitioner and wonld in 
any case, treat this application as an im¬ 
plication for restoration of the previous 
petition and grant the same, though I 
am inclined to think that a fresh peti¬ 
tion for revision lies. This view is sun- 

Pratli by /? SUr %) De ° Nara V an Swh v. 
Pratap Bat (2) read with S. 141, 

nr^ CC ffu fch n pofcition - set aside the 
order of the Court below and set aside 

the award with costs throughout. 

N Petition accepted. 


(2) A. I. R. 1923 Pat. 514=2 Pat. 739.' 
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Addison and Coldstream, JJ. 
Emperor —Appellant. 


v. 


Sh.b CAaraa-Acusad -Respoudent. 

criminal Appeal No. 292 of 1928 De- 

S ,!‘ h ^ 19! »' 

DA 19th D.Lmb.VlMT 1 ”*'' G “ rS>t,a ' 

halvei of tmL° r ? n * fo t f a, J ment for tm 
making e ” C J / notes —Currency Office 

of an indemnity bond^'i 10 l L ~ Non ' exec ution 

s »- 5U and m~A^as h^d , n P l° SecuUd under 
offence . ld to have committed 

fence of an attempt to cheat though he did 


not execute an indcm>\ity bond as is usually 
the practice in the currency office . 

An attempt to commit an offence is punish¬ 
able under S. 511 though the final act short of 
actual commission of that offence has not been 
accomplished. 

A informed the Currency Office that he had 
lost two halves of two currency notes of Rs. 100 
during a journey and after getting instructions 
received in reply to his enquiries, he forwarded 
to the Currency Office the halves of these two 
notes still in his possession with the prescribed 
application forms and affidavits testifyiug that 
he was the owner of the notes. The Currencv 
Officer had however already paid the value of 
these notes to a firm on representation by that 
firm that the halves of the notes had been 
stolen from L , one of the partners who was 
carrying them from Delhi to Ahmedabad. A 
was proseauted under S. 511 read with S. 420, 
renal Code. The trying Magistrate, without 
recording any clear finding as to the dishonest 
intention of the accused in endeavouring to 
recover the value of the ‘currency notes, 
acquitted him on the ground that it was the 
practice of the Currency Offices not to make 
payment in such cases until the claimant had 
executed an indemnity bond, and as no such 
indemnity bond had been executed bv A , his 

chp?r U hnf h £V° fc ai ? 0UQted t0 au attempt to 
cheat but had remained within the stage of 

preparation for the oflenoe. S 


tion nf W‘ U J WaS bad as tho eS «CU- 

of thp f t n h *. bo °. d 01 ‘“/enmity was not a portion 

nLir® C ? t10 ? aDd was ““ aot which would 
7 l ? ke plane before the aot of cheating 
Ths “PPlioant would be willing 
to take the money without an ^indemnity bond 

for^thn I" mak ; i u nS * f “ !Se a * k iug 

S'? ,e “ 7 th:ofl / Dce would ^ just as com- 

nS a 0T an ,nd e““‘ty bond was or was 

Fol '• S iulZ- a 5 AU n 113 aDd 16 CaL 3l °- 

aSwT l ad 11 P - R • 1914 Cr -’ Sef.: S 

AlL 303 and 45 p 1882 Cr., Cist. [P 553 C 2J 

Carden Road— for the Crown. 

Rama Rand —for Respondent. 

Judgment.-This is a Crown appeal 
against the aoquittal of an accused Shib 
Charan who was tried on a charge under 
S. 511 read with S. 420. I. P. C., for 
having attempted to cheat by dishonestly 

a “®“Ptiag to recover 
the value of two currenoy notes from the 

Th 8 »°rf °® 0 " ! ‘ 6 Bombl >y aad Madras, 
in o! f l° ry !on= h0 . proseoutioa was that, 

ShihPha” * 9 r 25, 10 a letter - Ex - P F - 

the Currency Office, 

d i nn that h ® had lo9t o°e balf of the 

«9 .100 ourrenoy-note No. DE/42-31486 
during a journey' to Delhi on the 10th 
September 1925, and asked to be informed 
o the procedure for recovery of the value 

C n« 0t n* He addressed fche Bombay 
thn ln same manner in 

Ra 100 L El ' P B io rfl speot of the 

Rs. 100 ourrenoy-note No. SD/92-90321. 
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In compliance with instructions received 
in reply to his enquiries he forwarded to 
the Madras and Bombay Offices the halves 
of these two notes still in his possession 
with the prescribed application forms and 
affidavits testifying that he was the owner 
of the notes. 

The Currency Officer had, however, 
already paid the value of these notes to 
the firm Amba Lai -Gobind Lai on re¬ 
presentation by that firm that the halves 
of the notes had been stolen from Lai 
Bhai, one of the partners who was carry¬ 
ing them from Delhi to Ahmedabad. 

Shib Charan was prosecuted under 
S. 511 read with S. 420, I. P. C. His 
defence was that one Johri Mai, the 
writer of the jiwo letters, Exs. P B and 
P F had taken hU signatures upon two, 
three or four blank papers. He was un¬ 
able to identify his signatures on those 
two documents without spectacles which 
he had not brought with him. His sig¬ 
natures on the subsequent communi¬ 
cations with the Currency Office had 
also been made upon blank papers. The 
affidavits (Exs. P E and P K) had 
boon produced for attestation before the 
Tah«ildar of Nuh by Johri Mai at whose 
instance he had signed them before when 
the forms had been filled up. He denied 
that he had attempted dishonestly to 
recover the value of the currency notes 
scat to Madras and Bombay. 

The Magistrate, without recording any 
clear finding as to the dishonest intention 
of the accused in endeavouring t^ recover 
the value of the currency notes, acquitted 
him on the ground that it was the prac¬ 
tice of the Currency Offices not to make 
payments in such cases until the claimant 
had executed an indemnity bond, and a3 
no such indemnity bond had been ex¬ 
ecuted by Shib Charan his conduct had 
not amounted to an attempt to cheat, but 
had remained within the stage of pre¬ 
paration for the offence. He cited Queen- 
Empress v Dhundi (11 and Data Bam v. 
Empr ss (2). 

On behalf of the Crown the learned 
Government Advocite has o intended that 
the evidence in the case, if believed, was 
sufficient to establish clearly the charge 
of cheating as defined in S. 511, I. P- C. 
ne has referred us to the Government of 
Bengal v. Umesh Chunder Mitter (3), a 

TO [1886 ' 8 All. 303=(188G)=A.\Y.N\ 125. 

( i) [1082] 45 P.R. 1882 Cr. 

(3) [ 1839 J 16 Cal. 810. 


case which appears to be virtually on all 
fours with the one now before us. 

After hearing what Mr. Rama Nand 
has to say in opposing the appeal, I find 
myself in no doubt that the Magistrate’s 
view of the law was incorrect. 

The intention of S. 511,1. P. C., was 
fully discussed by the Allahabad Court 
in MacCrea’s case (4), where Blair, J., 
remarked that S. 511,1. P. C., appeared 
to use the word “ attempt ” in a very 
large sense, making punishable any one 
act of a series of aots conducive to the 
commission of an offence and excluding 
the notion that the final act short of 
actual commission is alone punishable, 
the definition of what is punishable as 
an “ attempt ” under the Indian Penal 
Code being thus markedly differentiated 
from what is a criminal attempt accord¬ 
ing to the accepted English doctrine. 
The same view was expressed emphati¬ 
cally by Knox, J., in the same case. After 
a review of a number of Indian rulings 
on the point he held, without hesitation, 
that 

S. 511 was never meant to cover only the pen¬ 
ultimate act towards completion of an act and 
not acts precedent, if those acts are done in the 
course of the attempt to commit the oflence, 
are done with the intent to commit it and 
done towards its comm ssion * ' ’ The 
question is not one of mere proximity in time 
or place * * * *. Again, the attempt once 
begun and a criminal act done in pursuance of 
it towards the commission of the act attempted, 
does not cease to bj a criminal attempt, bscausc 
the person committing the oflence does or 
may repent before the attempt is completed. 


MacCrea's case came ultimately before 
the Privy Council l.Ua Crea Ex-parte 
(5)]: where the correctness of the inter¬ 
pretation put upon S.51 L by the Allahabad 
Court was questioned. In refusing leave 
to appeal the Lord Chancellor remarked 
that their Lordships saw no reason to 
believe that there was any misdirection 
on the part of the learned trial Judge 
who had laid down in his charge to the 
jury that in order to oonvict the prisoner 
they must be satisfied not only that he 
intended to cheat but that he had done 


act towards that cheating. 

’be learned Judge (to quote the words of the 
:d Chancellor) clearly had in view the dis- 

. . . l ^ a a m 11 T 


:tion between preparation to 


commit an 

_i_:_ 


of the offence. 


a.c. 

346=6 Sar. 314 (P.C.). 
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In Queen-Empress v. Ealyan Singh (6), 
Burkitt, J., citing MacCrea’s case held 
that an accused at whose instance a peti¬ 
tion writer bad commenced the writing 
out of a fraudulent and fictitious bond 
in favour of the accused upon a stamped 
paper purchased by the accused under 
the name of the person by whom the 
bond was to be payable, had been rightly 
convicted of an attempt to commit the 
offence defined in S. 467, I. P. C. 

In the Government of Bengal v. Umesh 
Ghunder Mitter (3), referred to by the 
learned Government Advocate the accused 
against whose acquittal the Crown had 
appealed had, as here, sought to recover 
from a Currency Office, upon the halves 
of two currency notes, the value of the 
notes, declaring that the halves not in 
his possession had been lost by him. In 
reply to a communication from the Cur¬ 
rency Office, who were aware that the 
amount of the notes had been paid to the 
holder of their other halves, he had sub¬ 
mitted a formal olaim applying for the 
payment of the money and stating that 
ho was the proprietor of the entire notes. 
The application by the aocused was dis¬ 
honest. It was argued for the aocused, 
as it has been argued before us for 
Shib Charan that his act at the most 
amounted to preparation to commit an 
offence and that, as the officer in charge 
of the Currency Officer, knew that the 
matters stated by the. accused in his 
application were untrue and would not 
have paid the money, the offence of 
cheating could not be completed and 
therefore the attempt to cheat could 
not have been committed. The Court in 
rejecting this proposition pointed out 
that a man ,may attempt to cheat, 
although the person when he attempts 
to cheat is forewarned and is, therefore 
not cheated. In that oase also, as here’ 
it was further argued on behalf of the 
accused that as it was usual to take a 
bond of indemnity from applicants 
before payment of the value of currency 
notes of which halves had been lost, the 
attempt had not been completed because 
such an indemnity bond had not been 
executed. It was, however, held that 
the^application for the money was the 

° r at aay rate efficient to 
constitute an attempt: 

The execution of the bond of indemnity, 
thejear ned Judge went on t-. 

U89ij 16 All. 409=1394 A.W.N, 150. ' 


is not a portion of the application and is an aotj 
which would ordinarily take place before the 
act of cheating is completed. As far as the 
applicant is concerned he would be willing to 
take tbe money without an indemnity bond and 
by his making a false attempt in asking for 
the money the offence would be just as com¬ 
plete, whether an indemnity bond was or was 
not insisted upon. 

The question how far preparation for 
an offence must be carried to bo pun¬ 
ishable as an attempt under S. 511 c\mo 
before the Punjab Chief Court in Abnvlla 
v. Emperor (7J. There, after referring 
to -certain suggested definitions of the 
word ‘attempt’ 1 to be found in legal 
commentaries the learned Judges ex¬ 
pressed their opinion that cases can and 
do arise in which the offence of “attempt* 1 
to commit an offence has been committed 
even though, in order to'the completion 
of the offence, something more remained 
to be done by the offender. The atten¬ 
tion of the learned Judges had been 
drawn to Queen-Empress v. Dhundi (l), 
which, as already stated, was relied upon 
by the Magistrate in acquitting Shib 
Charan. The facts in Queen-Empress v. 
Dhundi's case (l), are not on all fours 
with the one before us for, as pointed 
out in the judgment by the Allahabad 
Court in MocCrea's case, the person 
upon whom the fraud had to be perpe¬ 
trated had not been approached in any 
way by the accused. 

The facts in Data Ram v. Empress (2) 
were also entirely different from those of 
the present case. There, the Punjab 
Chief Court, remarking that mere pre¬ 
paration was not sufficient to complete 
the offence of an attempt, held that the 
mere act of bringing a sword was not an 
act of such an approximate nature as 
would amount to an attempt to commit 
murder or grevious hurt. 

Following the interpretation of S. 511 
adopted by the learned Judges in Mao 
trean's case and in Re The Government 
of Bengal v. Umesh Chander Mitter (3). 

am satisfied that the view that an 
attempt to commit an offence is not 
punishable under S. 511 unless the final 
act short of actual commission of that 
offence has been accomplished, is an 
erroneous one. 


. , . —juufcmouu appealed 

against is manifestly wrong, and being of 
opinion that the interests of justioe re- 
qmre are- deoision of t he case, I would 
(7; l9 o l <H o 4 P - R - 1914 Cr^ien^RTIgu 

=23 1.0. 473=13 P.W R. 1914 Or. 
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accept this appeal, set aside the acquittal, 
order the respondeat to surrender to his 
bail bond and return the case to the 
Magistrate for re*decision upon the merits 
in view of the interpretation of the law 
set forth above. The Magistrate has, of 
course, still to decide upon the evidence 
whether, in acting as the Magistrate finds 
it proved that he acted, the accused had a 
fraudulent or dishonest intention. 

Addison, J.— I agree. 

N K - Appeal accepted. 


A. I. R. 1928 Lahore 554 

Tek Chand and Bhide, JJ. 

Mul Raj —Defendant—Appellant. 

v. 

Indar Singh and others —Plaintiff and 
Defendants—Respondents. 

Second Appeal No. 597 of 1927, Deci¬ 
ded on 8th February 1929, from decree of 
District Judge, Ludhiana, D/- 2nd Feb¬ 
ruary 1927. 

(a) Punjab Land Alienation Act, S. 12 —Lease 
for 20 years—Option to tenant to occupy fur- 
ther on certain conditions does not ipso facto 
con-cert it into a lease for a longer period. 

When the lease was in the first instance only 
for a period of 20 years the mere fact -that op¬ 
tion is given to the tenant to remain in occu- 
prticn thereafter, if he chooses to do so, on 
certain conditions cannot ipso facto convert it 
into a lease for a longer period: 17 Cal . 548, 
Fell. [P 555 C 1] 

(c) Landlord and Tenant—Land leased for 
building purposes—Permanency of tenure can¬ 
not be assumed in the absence of a clear con¬ 
tract 

Where the land has been leased for building 
purposes, it cannot be assumed, in the absence 
of any clear recital in the lease to that effect, 
that the landlord intended to allow the tenant 
to remain in permanent occupation at a small 
rent. 1 he mere fact that valuable buildings 
were allowed to oe constructed on the land 
cannot be taken as any indication of the in¬ 
tention of the parties to create a permanent 
tenancy. [P 555 C lj 

(c) Landlord ay\d Tenant — Standard of 
damages for holding over—Double the rent may 
be fitting standard—Circumstances of ten¬ 
ancy and sufficiency of notice should be con¬ 
sidered. 

In considering what sum should be allowed 
for use and occupation, or for damages for con¬ 
tumacious holding over, the whole circum¬ 
stances of the tenancy and the sufficiency 
in point of time of the notice may properly 
be taken into consideration Double the rent 
may sometimes be taken as a fitting standard: 

6 P. R. 1904, Foil. [P 555 C 2] 

Jagan Nath Aggarical—lor Appellant. 
Fagir Chand —for Respondents. 
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Bhide, J. On 11th January 1904 
Banarsi Das a Rhatri (father of defendant 
1 and brother of defendant 2) took on 
lease 2 biswas and 5 biswansis of 
land from Kahan Singh, father of plain¬ 
tiff. The land was admittedly agricul¬ 
tural at the time though it was leased for 
building purposes. The lease purported to 
be for a period of 20 years at an annual 
rental of Rs. 16, but contained a clause 
giving the tenant option to continue in 
occupation after the expiry of that period 
on the same rent. This condition is 
now the chief bone of contention between 
the parties and ran as follows: 

Agar muzhar bad bis sal ayanda ho ara:i 
apne qabze men rakhana chainga to is sharat 

lagan se hasab . razamandi malih 

rakhunga. 

At the time of mutation the Collector 
cancelled this condition as contravening 
the provisions of the Punjab Land Alien¬ 
ation Act, as no lease of agricultural land 
for a period of over 20 years by a mem¬ 
ber of an agricultural tribe in favour of 
a non-agriculturist is permissible under 
that Act. After the expiry of the period 
of 20 year3 the landlord gave notice to 
the defendants to vacate the land, but 
as they failed to comply with the terms 
of the notice he instituted the present 
suit for ejectment and damages for contu¬ 
macious holding over at the rate of Rs. 2 
per diem. Defendant 2 who contested the 
suit pleaded that by virtue of the condition 
quoted above he was not liable to be 
ejected, that the Collector had no autho¬ 
rity to cancel the condition, and that in 
any case the plaintiff was estopped by 
his conduct from asking for ejectment in¬ 
asmuch as he had permitted valuable 
buildings to be erected on the land. 

The trial Court upheld these conten¬ 
tions and dismissed the suit. 

On appeal the learned District Judge 
disagreed with the trial Court and 
granted a decree for ejectment and also 
for damages at the rate of Rs. 100 per 
annum. From this decision defendant; 

2 has filed a second appeal. 

The only points urged on behalf of the 
appellant before us were: 

1. That the Collector’s action in can¬ 
celling the condition in the lease quoted 
above was ultra vires, that the condition 
was still binding on the parties and that 
the defendants were, therefore, not liable 
to ejectment. 

- 2. That the amount of damages awarded 
is excessive. 
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As regards the first point: the contention 
that the Collector had no power to can¬ 
cel the condition in the lease referred 
to above, appears to me to be sound. The 
lease wa9 in the first instance only for a 
period of 20 years and the mere fact that 
option was given to the tenant to remain 
.in occupation thereafter, if he chose to do 
so on certain conditions, could not ipso 
facto convert it into a lease for a longer 
period: vide inter alia A. C. Boyd v. A. 
Kreig (l). But assuming this condition 
to be binding on the parties, it does not 
appear to me to support the appellant's 
contention that he is not liable to be 
ejected. According to the .plain inter¬ 
pretation of the language U9ed, hasab 
razamandi malik t the tenant could only 
continue in occupation with the consent 
of tho landlord. It was argued that 
these words merely recited that the con¬ 
sent of the landlord had been obtained 
and were equivalent to 11 according to the 
consent of the landlord already obtained.'* 
This interpretation seems to me to be 
a very far-fetched one. If the consent 
of the landlord was not needed for fur¬ 
ther occupation there was no point in 

all in the con¬ 
dition. The trial Court remarked that 
as the rent for the subsequent period of 
occupation had been fixed there was noth- 
ing left for which the consent of the 
landlord could be necessary. But there 
might be obviously other conditions of 
the tenancy, e. g.. period of further occu¬ 
pation, etc., for which landlord's consent 
would be essential. The land had been 
leased for building purposes, and it can¬ 
not be assumed,-in the absenoa of anv 
clear recital in the lease to that effect 
tdat the landlord intended to allow the 

^ re , no . a j? in Permanent occupa¬ 
tion at the trifling rent of Ra. 16 p 0r 

annum. The mere fact that valuable 
buildings were allowed to be constructed 
on the land cannot be taken as any in- 
a '“ ‘‘“O' parties to create Tp“- 
J52S ; fc . 0 “ a “ cy - a9 ^ was clearly p ro - 

'O efe tm‘ h nVf, S6 ‘ tielf that ’ in the 
the f’ t t e , tenaDt was t0 remove 

cree fn?^ 8 ° . fch0 buildiD 8 s - The de- 
,_®® J°£. ejectment passed by 

be am^i Ju< ige appears to me 

lease P y by fche terms oi 

triot 8 K d l da ? ag63: fche ieumed Dis- 
— pdge has fixed the rent at Rs. 100 

U890] 17 Cal. 548. 


the 
to 
the 


per annum. It was argued that the rent 
for "contumacious bolding over'* 
should not have exceeded Rs. 32 per 
annum, i. e , double th ; rent reserved by~ 
the lease. 33 P. R. 1898 and Pirbhn Dial 
v. Ram Chand (2 ) were cited as autho¬ 
rities. But these authorities do not lay 
down any such hard-and-fast rule. It 
was remarked in the latter ruling that 
double the rent may sometimes b9 taken 
as a fitting standerd, but that, in con--’ 
sidering what sum should be allowed for 
use and occupation, or for damages fori 
contumacious holding over, the whole! 
circumstances of the tenancy and the' 
sufficiency in point of time of the notice' 
may properly be taken into consideration:! 
vide Pirbhn Dial v. Ram Chand (2). 
In the present instance, notice was given 
on 27th June 1923 i. e., about six months, 
before the expiry of the period of the. 
lease, and yet the defendants failed to 
vacate the land even up to 6th February- 
1926, when the present suit -was insti¬ 
tuted. After the expiry of 'the period of 
the lease the defendants appear to havo 
bad no legal justification for remaining 
in occupation of the land - and .seem to 

have done so merely-on account of tho 
substantial income they were deriving 
from the buildings which are now situ* 
ated apparently in the midst of a flour¬ 
ishing mandi. - The plaintiff has pro¬ 
duced evidence to the effect that the land 

o d !m^ Ut ® wou * d now fetch a rent of 
Rs. 700 to Rs. 1,000 per annum whioR 
stands unrebutted. Although this may¬ 
be an exaggerated estimate of the rent, 
the amount fixed by the learned Distriob. 
Judge at Rs. 100 per annum does nob 
appear to be excessive for a building site, 
situated in a mandi. 

I w(5uld accordingly dismiss this ap- 
with costs. The defendants ar& 
given a further period of three months 

from this date to remove the materials 
oi the building. 

Tek Chand, J. —I ooncur. 

N ' K * Appeal dismissed . 


(2J U904J 6 *■ »• 
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Addison, J. 

Ghani Muhammad and others— Appel¬ 
lants' 

v. 

Dina Nath Puri (Official Receiver) and 
•ethers —Respondents. 

Misc. First Appeal No. 1798 of 1927, 
Decided on 25th January 1928, from 
•order of Dist. Judge, Gurdaspur, D. - 6th 
June 1927. 

M Provincial Insolvency Act,-S. 75— Claim 
to insolvent's property in Receiver's hands 
•allowed—Appeal lies without leave of the Court, 

Where property is seized by a Receiver as 
belonging to an insolvent and a claim is pre* 
ferred under S. 68 by a third party to such pro* 
perty and the claim is allowed an appeal lies 
under S. 75 without leave of the Court: 40 Mai. 
752 Ref. [P 556 C 2] 

(5) Provincial Insolvency Act, S. 4 (l)— A 
question of title under S. 4 (l) must be tried like 
a regular sui‘, 

A question of title under S. 4 (1) Insol¬ 
vency Act must be tried like a regular suit 
nftcr having all the parties before the Court, 
taking their pleadings, admitting their docu¬ 
ments and hearing their evidence. [P 556 C 2] 

Ghulam Rasul —for Appellants. 

Hem Raj —for Respondents. 

Judgment. —One Jhanda was adju¬ 
dicated an insolvent on 7th February 
1927, and the record was handed over to 
the Official Receiver to deal with the 
case. Amongst other things the Official 
Recoiver came to the conclusion that a 
mortgage for Rs. 99 in the name of Bar- 
feat, the minor son of the insolvent, which 
was effected on 10th February 1927, was 
not an asset of the insolvent, but that the 
transaction was in really entered into for 
the benoSt of one Karam Chand who, 
being a non-agriculturist, could not take 
a mortgage in his own name and, there¬ 
fore, took it benami in the name of the 
minor Barkat. The Official Receiver also 
bcld that a mortgage for Rs. 299 effected 
on 9th February 1927, in the name of 
Ghani Muhammad, another minor son of 
the insolvent, was really an asset of the 
insolvent. An application against the 
recommendation of the Official Receiver 
as regards the mortgage in Barkat’s 
name was put in by the creditors pre¬ 
sumably under S. 68, Insolvency Act, 
while Ghulam Muhammad, the maternal 
uncle of Ghani Muhammad, put in an 
application against the recommendation 
made in the case of the second mortgage.. 
The District Judge has held that both 
the mortgages were mortgages of the 
insolvent and has directed the Official 
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Receiver to dispose of them as the assets 
of the insolvent. Against this /decision 
(1J Ghani Muhammad through Munshi, 
and (2) Barkat through Munshi and 
Karam Chand have preferred this appeal. 

It is objected that no appeal lies with¬ 
out leave This is not correct. Where 
property is seized by a Receiver as be¬ 
longing to an insolvent and a claim is 
preferred under S. 68 by a third party to 
such property and the claim is allowed 
an appeal lies under S 75: see notes at 
p. 406 of Rustomji’s Insolvency and 
Bankruptcy 2nd eda. and Allapichai v. 
Kuppai Pichai Rowther (l). In any case 
it is perfectly clear that this is a decision 
of the District Judge finally holding that 
the title of these two mortgages is in the 
insolvent. The case is, therefore, one 
under S. 4, sib-Cl. (1) of the Act ani an 
appeal lies from the decision of the 
District Judge on the point. 

It is clear that all the proceedings 
have been without jurisdiction and 
illegal. The Official Raceiver, when en¬ 
quiring into the matter, had not before 
him the two minors or Karam Chand as 
parties. Before the District Judge also 
the minor Barkat and Karam Chand were 
not parties Ghani Muhammad seem3 to 
have been a party before the District 
Judge as he, through his maternal uncle, 
put in an application that the mortgage 
was his and had been acquired for him by 
his maternal uncle and that it was not 


his father’s He, however, was not a 
party before the Official Receiver. The 
District Judge proceeded to dispose of the 
matter before him without recording 
any evidence. The whole proceedings 
have, in my opinion, been misconceived.; 
As the decision of the District Judge 
purports to be one under S. 4 (l), Insol 
veDcy Act, it was necessary for him to 
try the matter like a regular suit after, 
having all the parties before him, taking 
their pleadings, admitting their docu¬ 
ments and hearing their evidence. It is 
not possible to decide a question of title 
in the manner adopted in the present 
case. I, therefore, accept this appeal and 
remand the proceedings to the District 
Judge for re-decision, in accordance with 
law, of the question of title arising in the 
case of the two mortgages. I make no 
order as to costs of this Court. 


N K. Ann eal accepted. 

(i) [19171 40 Mad. 752=39 I.C. 429=32 M. 
L. J. 449. 
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Shadi Lal, C. J., Broadway and 
Fforde, JJ. 

Mrs. Lydia Agnes Waller —Petitioner. 

v. 

Samuel James Waller —Respondent. 
Civil Ref. No. 6 of 1926, Decided on 
11th April L928, made by Dist. Judge, 
Lahore, on 8th February 1926. 

❖ £ Divorce Act (18G9 amended 1926)— Par¬ 
ties resident in India but domiciled in Eng¬ 
land—Decree for dissolution cannot be passed 
—Divorce Jurisdiction Act , 1926, ( Indian and 
Colonial 16 and 17 Geo. 5, Ch. 10), S. 3. 

As under the Indian Diyorce Act (1809) 
amended by Act (*25 of 1926), the Courts in 
India cannot pass a decree for divorce in cases 
of persons resident in India but not domiciled 
therein, and as the Indian and Colonial Divorce 
Jurisdiction Act passed by the British Parlia¬ 
ment in 1926 validates only decrees passed and 
confirmed under the Indian DivorceAct prior to 
15th December 1926, the Indian Courts cannot 
confirm, after the passing of the English 
statute and the amendment of the Iadian Act, 
where the parties are residents in India but 
domiciled in England, a decree nisi though 
the decree nisi may have been passed prior to 
the passing of the English statute. A decree of 
di8solutiou of tmrriage confirmsd or nude ab¬ 
solute after 25th March 1926. the date when the 
amendment of the Indian Act came into force, 
would bo a nullity, as tbo order of confirming 
or making absolute is itself a deerce of dissolu- 
tion, and the miking of it is prohibited by the 
Indian Aot of 1920 in cases where tho parlies 
» marrmg 6 are not domiciled in India at 
;« da ' e of Presentation of the petition. As 
siuh a decree cannot be mide under tho provi- 

Divorce Act - « amended by 
valid W ° UW n0t be rendered 
Juri.d?/ti„ s a- A 8 ;,. Iad, * n ““ 0 » 1 “'? p 

Norman Edmunds-tor Petitioner. 
harden Noad-ior Respondent 

1926* h!a n*f S t ‘7 0q 27th Wry 
1926, the District Judge of Lahore gran- 

S d a r decree . dissolving the marriage of 

Tim«f jy w a i^ gQ09 ^ Waller wifch Samuel 
James WalI 6r . On 4tli October 1926 

that 6 a made aD a PP ,icati on praying 
that the decree of the District Judge be 

nBrmed by tbe High Court This ap- 

phcation came before a Bench of three 

of the 9 Ton 0 m , ad f aD order - at fche re 9uest 
of the counsel for the petitioner that 

passing 'th k t Pb PQndi0g Unfcil fche 
P ssiog of the statute by the Britiqh 

Coition- k “ own T as M* «“d 

That Aof P 17 ° roe Jonsdiotion Act, 1926 

fh. M ° om °■ int ° 

“Ohfirma on 0 , th« “ ppliod ,Qr l tn 
Diatrbt Judge h dMree 8rante,i by lha 


The parties, who profess the Christina 
religion, were married and resided it» 
India, but they were domiciled in Eng¬ 
land. The question arises whether thia 
Court ha3 jurisdiction to con6rm the 
decree. Now, there was a divergence 
of judicial opinion on the question of 
whether under the Indian Divorce Act, 
1869 mere residence within the forum 
conferred jurisdiction upon the Indian 
Courts to grant a decree for the disso¬ 
lution of a marriage between persons who 
were not domiciled in India. The ques¬ 
tion was answered in the affirmative by 
this Court in Lee v. Lee (I), and the same 
rule was subsequently adopted by the 
Calcutta High Court in Isharani Niru - 
poma Devi v. Victor Nitendra Narain (2). 
It was, however, pointed out in my judg¬ 
ment in Lee v. Lee (l), that, while the- 
Indian Courts had no alternative but to 
exercise jurisdiction in divorce on tho 
ground of mere residence, the Courts in, 
England would not give recognition to 
the decree granted by the Indian Courts, 
to parties not domiciled in India. As. 
observed in that case, 

this conflict of laws is bound to lead to tbo- 
scandal that a man and a woman are held to- 
be man and wife in one country and stranger* 
iu another. Ihe scandal is not confined to 

the'vSr P T 0Dal , reUti0QS . bu * ^eets also- 
S? !“ lld .lY 01 » subsequent marriage entered 
nto by either of the parties, the legitimacy of 
{ , of *hat marriage, and succession of 

,n\rrir° Pe > T“S d b J the P ar ‘»» to the second 
marriage Indeed. the seooni m.rriage could 

be treated by the English Courts as a bigamous 
marriage and the parties could be arraigned 
before a criminal Court. These and other con¬ 
sequences, whioh must result from a con diet 
between the two systems of law. are vo^ 
serious matters; aud. while tW „„„„ , - y 
flue nee tbo decision of the Courts, thev°musfc- 
receive due consideration from the authorUi-a 
who are responsible for emending the law. ** 

nn , B o tlah ^iwlature accordingly 
put an end to this conflict of laws hv 
passing the Indian and Colonial Divorol 
Junsd.ctton Act.1926, 16 and 17 Geo. T 
S; 40 ; , B . ut ' before the enforcement of 

1869 tad h 16 lDdiaa Divor ce Act of 
1869 had been amended by the Indi m 

Legislature, by which the Inoian Courts. 

rjss»*r^asf*" 
rfSa? K '“ 

(2J A. I. R, 1926 Cal. 871=53 Cal, o 83> 
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that jurisdiction in tho matter of divorce 
depended upon domicile and not upon 
residence, and thereby assimilated the 
law in India to that obtaining in England. 

Tho learned counsel on both sides admit 
that the marriage in this case could not 
be treated as having been dissolved until 
the confirmation of the decree granted 
by the District Judge, and that the rule 
enacted by the Indian Divorce (Amend* 
ment) Act of 1926 prevents this Court 
from confirming that decree, though it 
was made before the date of the enforce¬ 
ment of the Act. There can, therefore, 
be no doubt, when the application for 
confirming the decree came up originally 
before a Bench of this Court it was 
bound to be dismissed on the ground of 
want of jurisdiction. 

It is, however, urged that the Indian 
and Colonial Divorce Jurisdiction Act, 
1926, has since invested the High Court 
with the jurisdiction to confirm the 
decree. Now. a perusal of that statute 
shows that tho primary object of the 
legislature was to confer on the High 
Courts in India jurisdiction 

to make a decree for tho dissolution of a mar- 
riage, and as incidental thereto to make an 
order as to damages, alimony or maintenance, 
custody of children, and costs, where the par¬ 
ties to the marriage-are "British subjects 
domiciled in England or in Scotland, in any 
case where a Court in India would have such 
jurisdiction if the parties to the marriago were 
domiciled in India. 

The reason for this legislation was 
that a person, who, owing to official duty, 
poverty or any otbor sufficient cause, is 
unable to take proceedings in the Court 
of the country in which ho or she is 
domiciled, should bo allowed to obtain 
in India the same relief as might have 
been granted to him or her by the Court 
of domicile. This is the provision for 
the future. But the legislature also 
desired to give validity to decrees and 
proceedings which, validly taken under 
tho Indian Divorce Act, would bo invalid 
under the English law. To achieve this 
purpose S. 3 was enacted by which it 
was provided that: 

Any decree granted under tho Act of t ho 
Indian Legislature known as the Indian 
Divorce Act, 18G9, and confirmed or made abso¬ 
lute under the provisions of that Act, f:r the 
dissolution of a marriage the parties to which 
were at the time of tho commencement of the 
proceedings domiciled in England or in Scot¬ 
land, and any order made by the Court in 
relation to any such decreo shall, if the pro¬ 
ceedings were commenced before the passing 
of this Act, bo as valid and be deemed always 


• S. J. WALLER (Broadway, J.) 1928 # 

to have been as valid in all respects as though 
the parties to the marriage had been domiciled 
in India. 

It is argued that, while the High Court 
could not, after the commencement of 
the Indian Divorce (Amendment) Act, 
1926, confirm the decree, it has now 
authority to do so under the aforesaid 
section of the British statute. But 
shortly, the contention amounts to this: 
proceedings, which would be invalid even 
under the Indian law, have been ren* 
dered valid by the statute of the British 
Parliament. To this contention I am 
unable to accede. I have no hesitation 
in holding that S. 3 contemplates only 
cases of this description. Proceedings 
have been taken under the Indian law 
and are valid under that law. But they 
cannot be treated as valid by the British 
Courts. The section lays down that 3uch 
proceedings shall be deemed to be valid 
even by the British Courts. I do not 
think that the British Legislature ever 
intended to legalize an act which could 
not be validly done under the Indian law. 

So far as the present application is 
concerned the short answer is that the 
third section of the statute, which is 
the only law invoked on behalf of the 
petitioner, lays down in express term3 
that the decree for the dissolution of 
marriage must be granted under the 
Indian Divorce Act and “confirmed or 
made absolute under the provisions of 
that Act” ; and that the decree in ques¬ 
tion was not confirmed and could not be 
confirmed undor the Indian Divorce Act 
as araeoded by the Act of 1926. For 
the aforesaid roasons I hold that this 
Court has no jurisdiction to confirm the 
decree of tho District Judge. The appli¬ 
cation is accordingly dismissed. 

Broadway, J —On 4th June 1925, one 
Mrs. L. A. Waller instituted a suit 
against her husband. S. J Waller, for 
dissolution of marriage on the usual 
grounds and obtained a decree nisi on 
27th January 1926. 

After the expiry of six months Mrs. 
L.A. Waller filed a petition in this Court 
under S. 17, Indian Divorce Act 4, 
1369, which came up for hearing before 
a Special Bench on I7th December 1926, 
and 2lst January 1927, when it was dis¬ 
covered that the parties were domiciled 
in England. Having regard to tho provi¬ 
sions of Act 25 of 1926, amending the 
Indian Divorce Act 4 of 1869, it was held 
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that this Court had no jurisdiction to 
confirm the decree. Instead of refusing 
60 confirm it, however, the case was ad¬ 
journed at the request of the counsel for 
Mrs. Waller to await the enactment of 
a Bill which was said to be before the 
English Legislature ancF which, it was 
alleged, dealt with this matter. 

The petitioner has moved this Court 
again, and it has been urged both by her 
counsel and by the learned Government 
Advocate who appeared for the King's 
Proctor, that S. 3, Indian and Colo¬ 
nial Divorce Jurisdiction Act, 1926 (16 
and 17 Geo. 5, Ch. 40) gave this Ccurt 
jurisdiction to confirm the decree. 

It is, I think, clear that subsequent 
to the passing of the amending Act 25 
of 1926 the Courts in this country had 
no jurisdiction in matrimonial suits 
which related to persons domiciled in 
England or Scotland. The question i 3 
whether the Indian and Colonial Divoroe 
Jurisdiction Act 1926, passed by the 
British Parliament, gives the Courts in 
this country the jurisdiction claimed on 
behalf of the petitioner. After giving 
due weight to the arguments advanced 
by the learned counsel, in my judgment 
the answer must be in the negative S. 3 of 
the English Act deals with the validity 
of certain decrees passed by the Indian 
• Courts, but to my mind it only validates 
such decrees or orders as the Indian 
Courts could, under Act 4 of 1869, have 

2 r o e Mq° 9 r R made ' - Th6 Amen d* n S Act 

Ido* 19 ? 6 ,i° am ? ,Qfc0 force in March 
1926, and after that date the Courts in 

this country had no jurisdiction what¬ 
ever either to grant or confirm a decree 
in a case like the present. In these 
circumstances, however hardly this view 

Zl IT 6 00 fch ?jP-MiooarJ[ consider 
that it is impossible for this Court to 

therefore, decline to doi^ ™ 

£l“o nlV m / 0t 1869 ' «“ ‘»0 oon-' 

“°f a decree of dissolution of 

mar mg0 dfl by ^ Digtri 

Lahore on 27th January 1926. 

Bench a f P ? 1 u i0afci ? n J firafc came before a 
17?h°i C °“/‘ on 

»ppH.. t ioa t 


Indian and Colonial Divorce Jurisdiction 
Act, which it was stated wa 3 then before 
Parliament. This course was adopted 
by reason of the fact that on 25th March 
1926 an Act of the Indian Legislature 
had been promulgated which prohibited 
the making of decrees of dissolution of 
marriage when the parties to the mar¬ 
riage were not domiciled in India at the 
time when the petition was presented. 
It is conceded that the parties to the 
present suit were not domiciled, though 
resident, in India at the date of the 
presentation of the petition. The Court 
was inclined to the view that the prohi¬ 
bition in the Act of 1926 applied as 
much to the confirming of a decree 
already made as it did to the making of 
a decree by the trial Judge, but gave no 
definite decision on that question. 

The question which now arises for 
determination is whether or not this 
Court has jurisdiction to confirm a decree 
of a District Court made before the 
Indian Act of 1926, came into force, in 
cases where the parties to the proceed- 
mgs are not of Indian domicile- 

Section 10 of the Act of 1869 gives a 
District Judge, and the High Court 
jurisdiction to entertain a suit for the 
dissolution of marriage; and S. 14 confers 
power upon either Court to pronounce a 

decree declaring the marriage to be dig- 
solved Where the decree of dissolution 
is pronounced by the District Judge the 
marriage is not dissolved until the decree 
has been confirmed by the High Court in 
accordance with the provisions of S 17 
Divorce Act; and where the decree has 
been made by the High Court it is l 
decree nisi which can only be made 
absolute under the provisions of S 16 

talo* S ' 16 comm8B “ s with 

a aaw sssH 1 • h *“ ^ 

which makes it clear, if there could be 

1 j tbat regard ' that a confir¬ 
mation of a decree of a ^District Court is 

a decree for a dissolution of marriage 
nrohiKi^fv? 0 ’ th0 Act of 1926 obviously 
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Tbo sole question which remains is, 
has jurisdiction to confirm this decree 
since been conferred upon the Courts in 
India ? Mr. Edmunds for the petitioner 
who is supported by the Government 
instructed by the King’s Proctor, con* 
tends that this jurisdiction is given by 
S. 3, Indian and Colonial Divorce Juris¬ 
diction Act I92G, which became law on 
15th December 1926. The section runs 
as follows: 

Any decree granted under the Act of the 
Indian Legislature known as the.Indian Divorce 
Act 1369, and confirmed or made absolute 
under the provisions of that Act, for the dis¬ 
solution of a marriage the parties to which 
were at the time of a commencement of the 
proceedings domiciled in England or in Scot¬ 
land, and any order mid® by the Court in 
relation .to any such decree shall, if the pro¬ 
ceedings were commenced before the passing of 
this Act, be as valid and be deemed always to 
have been as valid in all respects as though 
the parties to the rairriage had been domiciled 
in India. 

It seems to me clear that this section 
coofers no new jurisliction upon the 
Courts io India, but oaly validates a 
decree granted under the Divorce Act of 
18G9, which has been confirmed under 
the provisions of S. 17, or made absolute 
under S. 1G, in cases where the proceed¬ 
ings commenced before the passing of the 
the Indian and Colonial Divorce Act. 
The learned Government Advocate his 
argued that unless this latter Act was 
intendel to validate all decrees for dis¬ 
solution of marriage, whether made 
before or after the Act came into force, 
the words ‘ if the proceedings were com¬ 
menced before the passing of the Act” 
would be meaningless, as in cases where 
the decree was made before the Act was 
passed the proceedings must necessarily 
have been cam nenced before that date. 
The real application of this anomaly, 
however, appears to be that the Parlia¬ 
mentary draftsmen had not in mind the 
eileot of the Indian Act of March 1926, 
when the Indian and Colonial Divorce 
Jurisdiction Bill was prepared. Had 
the Act of March 1926, been delayed 
until the English statute had become 
law the situation would have presented 
no anomalies. The difficulty we are con¬ 
fronted with has arisen from tho fact 
that the Indian Legislature took away 
from tho Indian Courts the jurisdiction 
which some of the Courts claimed to 
possess, to dissolve marriages of persons 
resident but not domiciled in India,some 
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nine months before the English Parlia¬ 
ment passed an Act to validate the 
decrees passed by Courts in India which 
has assumed that juiisdiction. 

Shortly summarized the law stands 
thus: A decree of dissolution of mar¬ 
riage confirmed or made absolute after 
25th of March 1926, would be a nullity 
as the order of confirming or making ab¬ 
solute is itself a decree of dissolution, and! 
the making of it is prohibited by the' 
Indian Act of 1926, in cases where the 
parties to the marriage are not domiciled 
in India at the date of presentation of; 
the petition. As such a decree would; 
not have been made under the-provisions 
of the Indian Divorce Act, a3 amended bj 
Act 25 of 1926, it would not be rendered 1 
valid by S. 3 Indian and Colonial Divorce! 
Jurisdiction Act. 

The net result of thi9 recent divorce 
legislation, therefore, is that, whereas 
the English Legislation intended to 
validate all decrees of dissolution of 
maniage made in India where the pro¬ 
ceedings were commenced before 15th of 
December 1926, the Act passed.to effect 
this object does not, owing to the Indian 
Act, touch decrees which were not con¬ 
firmed or made absolute prior to the 
25th March 19‘.6. 

With the greatest reluctance I am 
forced to the conclusion that the present 
application cannot be granted. 

S.J./d.d. Application dismissed. 
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Harrison and Dalip Singh, JJ. 

Godha Mal and others —Plaintiffs 
Petitioners. 

v. 

Prem Singh and others Defendants 
Respondents. 

Civil Misc. Appl. No. 634 of 1926, and 
Civil Appeal No. 86 of 1924, Decided on 
22nd March 1928, for leave to appeal to 
Privy Council, from judgment of Camp¬ 
bell and Dalip Singh, JJ., D/- 13th July 
1926, in Civil Appeal No. 634 of 1926. 

* Civil P.C..S. no—"Substantial question 
of law" iJ between parties—Exercise of discre¬ 
tion by Court in refusing to extend nine for 
putting in,Court-fees—Question is not between 
parties but one between Court ana party 
Question is not substantial question of law. 

The question of law need not be one of im¬ 
portance, but must be a substantial question of 
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now the petitioners seek for* leave to 
appeal to the Privy Council and again 
raise the contention that this Court was 
incorrect in deciding that the order did 
not fall within S. 47, Civil P. C , and 
secondly, that no sound judicial discre* 
tion was exercised by this Court in not 
extending the time for the appellant to 
make up the deficiency in the Court-fees. 
It has not been contended before us that 
the second ground cm possibly be 9aid to 
be a substantial question of law within 
the meaning of S. 110, Civil P. C. It is, 
however, contended that ground 1 is a 
substantial question of law within that 
section. The exact meaning of the words 
substantial question of law” has been 
th9 subject of various and divergent deci¬ 
sions. Before us both sides have relied 
upon the ruling reported as Gokal Cliand 
v. Sanwaldas (1) which follows an Alla¬ 
habad ruling which lays down that the 
test is that the question of law is such 
that in respect thereof there may be a 
difference of opinion. The proposed test 
seem9 to me somewhat unsatisfactory 
because it would tend to vary with 
different Judges who might or might not 
think a question was open to difference 
of opinion. The latest ruling of their 
lordships of the Privy Council, of which 
lam aware, namely, A. I. R 1927 Privy 
Counul 110 lays down that the question 
of law need not be one of importance, but 
must be a substantial question of law 
between the parties to the case 
This decision of their Lordships over- 
ruJes the dscisions which had laid down 
that the question of law must be one of 
importance. The only other meming'of 
substantial question of law that I can 
amk of, is t.iat the question must be 
one affecting the substance of the case 
and not a question whioh merely a ri aQ g 
incidentally to the case. Now, in this 
cise it cannot be contenfled, and was not 
contended, that the trial Court had not 
disoretiOQ to extend or not to extend the 
time for putting in Court-fees, [f i Q the 

exte r nd 90 H f th r at d,sorQ tion it refused to 
extend time for putting in Court-fees, 

it can hardly be said that this was a 

substantial question of law arising 

between the parties to the oase. As a 

matter of fact in this oisethe plaintiff 

had succeeded in his suit and the decree 

was made conditional on his putting in 

' 4 Md* Livn. 473-5 L»h. 250T^- 


law between the parties to the case, where the 
trial Court, in the exercise of its discretion, 
refuses to extend the time for putting in Court- 
fees, it can hardly be said that the question is 
a substantial question of law arising between 
the parties to the case. It is more a question 
between the Court and the plaintiff: A . I. R . 
1927 P. C. 110, Foil.; 5 Lah. 260, not Foil. 
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Fakir Chand—lor Petitioners. 
liar Gopil —for Respondents. 

Dalip Singh, J.—The petitioners in 
this case apply for leave to appeal to the 
Privy Council in appeal No. 86 of 1924. 
The facts of this case are given in the 
referring order of Mr. Justice Campbell 
dated 27th May 1224. The appeal which 
was dismissed by this Court purported to 
be under S. 47, Civil P. C. The trial 
Court in a suit brought by the present 
petitioners for pre emption decreed the 
snit and passed a decree in the usual form 
in pre-emption suits. It has also ordered 
that 

all the deoteej are nude conditional on piy- 
mentofthe additional Court-fees as ordered. 
If the deficiency is no; nude good in any suit 

H i.‘1 ^ t,me , allowad the plaint in that suit 
shall be deemed to be rejected. 

fortnight was allowed to the plain¬ 
tiffs to put in the deficient Court-fees. 
The plaintiffs were admittedly one day 
late in patting in the stamps for the 
additional Court-fees. Thereupon the 
Court pastel the following order: 

According to the decree the tims allowed 

™ 1923 - After expiry 

ef the time the Court-fee stamp now filed oan- 
not be accepted. Hence it be returned. 

This was the order against which an 
appeal was lodged in this Court on a 
Court-fee stamp of Rs. 4 purporting to 
be under S. 47, Civil P. C. A preliminary 
objection was taken that the order by 
itself was not appealable and if retd with 
the original order of the trial Court it 
a mounted.to an order rejecting the plaint 
as mmffioiently stampsd and, therefore a 
Cparb-fee Rs. 4 only was insufficient, it 
was coatBDied by counsel for the appel¬ 
lants that the order was appealable 
because it fell within S. 47, Civil P. C 

betweeo% a h d0 ° isi - D ° f a quesfcioa arising 
between the parties to the suit in whioh 

executing 0 ^ as l f iS3ed and related to the 
execution discharga or satisfaction of the 

? hl3 03ntantii on was rejeoted by 

tl n7l b a ? d }} ™ h9ld thlt o«2 

thatU H./ \ ap P 9iIabla order ani 
Cffatitdidnot fall within S. 47, Civil 

'j ' Q ^pplicitioa for review of this 
order was filed but was dismissed and 

1928 L/71 & 72 
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a qiiestiop of Court-fees can be a question 
between the parties to the case at all. 
It is more a question between the Court 
and the plaintiff. I am, therefore, of 
opinion that this particular case does not 
involve any substantial question of law 
nor do I think that there is really any 
room for difference of opinion if this is 
the correct test. The order was not one 
under S. 47, as S. 47 only come3 into 
play where there is a decree. In this 
case the existence of the decree itself was 
conditional on payment of Court-fee and 
when no Court-fee was paid the plaint 
stood rejected as insufficiently stamped. 

The order rejecting a plaint is no 
doubt appealable, but then the Conrt-fees 
would not be a Court-fee of Rs. 4 alone 
nor did the appeal actually lodged pur¬ 
port to be from an order rejecting a 
plaint. I am, therefore, of opinion that 
in the circumstances of the case no sub¬ 
stantial question of law arises between 
the parties and I would, therefore, dis¬ 
miss the application with costs. 

Harrison, J.—I agree. 

S.J. Application dismissed. 
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Tisk Chand and Bhide, JJ. 

' Dewa Singh and another— Defendants 
—Appellants. 

v. 

Fazal Dad and others —Plaintiff and 
Defendants—Respondents. 

First Appeal No. 1235 of 1925, Decided 
on 25th May 1923, from decree of Sr. 
Sub-Judge, Gujrat, D • 27th February 
1925. 

# # (a) Civil P. C., S. 9—A civil suit for 
restoration of property sold under Ss. 87 and 
88, Criminal P. C. is barred even though there 
have been irregularities in sale—Criminal P.C. 
S. 89. 

A “proclaimed” person, whose immovable 
property has been attached and sold by a 
Criminal Court in proceeding under Ss. 87 and 
88, Criminal P. C., has no right to maintain an 
ordinary civil action for the restoration of the 
property 6old, even though the procedure laid 
down for issuing the proclamation and attach¬ 
ment have not been strictly followed: 8 W. R. 
207; 5 Pat. L. J. 921 and A. I. R. 1923 Bom. 
198,’ Dist.\ 27 All. 572, Diss. from and Dist.; 33 
P. R. 1917: 32 P. R. 1919 and A.I.R, 1926 Lah. 
662, Rel. on. [P 566 C l] 

A civil suit for the purpose of setting aside 
such a sale is impliedly barred by the provi¬ 
sions of Criminal P. C. 
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(b) Interpretation of slatutes-Poxcer given 
by legislature causing injury to an individual 
-Mode of redress also specified in the statute 
—Civil suit is barred—Civil P. C., S. 9. 

It is an established principle of law that 
when an act of Legislature gives power to anv 
person for a public purpose from which an in¬ 
dividual may receive an injury, then if the 
mode of redress is also specified'in the statute 
jurisdiction of ordinary Courts will be ousted. 

[P 561 C 2] 

Jagan Nath Agganval, Rain Chand 
Manchanda and V. N. Sethi—lor Appel¬ 
lants. 

Zafarullah Khan and Bashir Ahmad— 
for Respondents. 

Bhide, J. Fazal Dad along with nine 
other persons was prosecuted for the 
murder of one Amira. When the challan 
was sent up, Fazal Dad was reported to 
be absconding. Proceedings were taken 
under S. »7/88, Criminal P. C. and the 
land which is the subject-matter of this 
appeal was sold by auction on the 20th 
Deoember 1918 to different persons for 
Rs. 6,650. The sale was confirmed on 
10th April 1919. 

In October 1919 Fazal Dad was arres¬ 
ted. He wa9 then tried for the murder 
but acquitted on 7th February 1920. 
On 13th March 1920 Fazal Dad ap¬ 
plied under S. 89, Criminal P. C., for 
restoration of the property which had 
been sold. The application was rejected 
by the Magistrate. The Sessions Judge 
on appeal ordered the restoration of the 
property to Fazal Dad. On the case 
coming up before this Court in revision 
it was pointed out by Campbell, J. that 
under S. 89, Criminal P. C., only the 
net proceeds of the sale and not the pro¬ 
perty itself could be restored to the 
applicant. The order of the Sessions 
Judge was modified accordingly and it 
was directed that the applicant should 
be given the net proceeds of the sale. 

Not satisfied with this ordsr Fazal 
Dad instituted the present suit on 10th 
May 1924 for 

a declaration to the effect that tho sale by 
auction of the land in dispute mado on 20th 
December 191S and confirmed on 10th April 
1919 is invalid and void and shall not affect the 
plaintiff’s rights. 

The pleas on the basis of which Fazal 
Dad sought this relief briefly were that 
he had not “absconded”, that he was 
unaware of tho proceedings under S. 87; 88 
Criminal P. C., and lastly, that those 
proceedings were not in accordance with 
law. The Secretary of State as well as 
the vendee were impleaded as defendants. 
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The defendants traversed the above pleas 
and the vendees also pleaded that a civil 
Court had no jurisdiction to entertain 
such a suit. _The learnod Senior Subordi¬ 
nate Judge decided the issues in favour 
of the plaintiff and decreed the suit. 
From this decision two of the vendees, 
namely, Dawa Singh and Babawal Bakhsh 
have appealed. 

The points at issue have bean argued 
at length before U3 and after giving tny 
■careful consideration to them I am of 
opinion that this appeal should succeed 
on the question of jurisdiction. 

Before proceeding to discuss the law 
on the subject it may be stated at the 
outset that it was not denied on behalf 
of the respondent that the Magistrate 
had jurisdiction to take proceedings under 
S. 87/83, Criminal P. C., and that a 
civil Court would have no jurisdiction to 
entertain a suit of this kind if the .sale 
had been carried out according to the 
provision of S. 87 or 83, Criminal P. C. 
It was, however, contended that in the 
pre3eat instance those provisions had not 
been complied with inasmuch as 30 days 
time was njt given for the absconder’s 
appearanc3 on a specihed date and no 
warrant of attachment was issued accord¬ 
ing to law in connexion with the land in 
dispute. Assuming that the sale was 
irregular in these respects, the question 
dor decision is whether a civil Court has 

jurisdiction to declare it to be null and 
•void. 

The case law on the subject seems to 
be rather meagre. A number of ruling* 
were cited ou behalf of the appellants 
but none of them appears to be directly 
in point. The only rulings on which 
some stress was laid and which need be 
referred to are Bhukhooree Singh y 
OoMr»WM»t (1 of State v. Lown 

Karan Marwadi (2), and A. I. R. iqqq 
Bom. 198. In the 6rst ruling it was laid 
down that a civil action will no™ to 
reverse a sale of property oarried out 

ing^to P ' f°° rr «9pond- 

Rl f. ;p s - 87/88, Criminal P. c. 1898). 

the saje in that case was apparently 
f™? ?*} legally” and the effect of 

sidamd r 03 o proc0dure ™s not con¬ 
sidered In-Secy, of State v. Lown Karan 

±Z a tl^ th0 . (}Ue3ti0Q decision 

jas whether a suit would lie to contest 

■a n order of d isposal passed by a Magis- 

/ i i f i i ii n 
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trate under S. 524, Criminal P. C. with 
respect to property suspected to be 
stolen. It wa3 pointed out that the 
question whether a civil action would or 
would not lie would depend upon the 
nature of the provisions of the Code in 
respect of the disposal of such property. 
The learned Judges were of opinion that 
a civil suit would lie in respect of an 
order passed under S. 524, Criminal 
P. C. as such order could not be taken to 
be conclusive as regards the owner’s title. 
On the other hand, they expressed the 
opinion that Ss. 88/89, Criminal P. C., 
would debar an absconder from suing for 
recovery of his property. These remarks 
are of course only ‘obiter’ and the effect 
of irregularities in the proceedings was 
not considered. In the last rulin'* 
namely, A. I. R. 1923 Bom. 198 also the 
question of the effect of the irregularities 

011 a 8ale °°°8ucted under 
b. 87, 88 Criminal P. C. was not raised. 

Uq behalf of the respondent reliance 
was placed on Mian Jan v. Abdul (3). 
1 he ruling is certainly in his favour but 
with all respect I must say that I am 
unable to follow the reasoning under¬ 
lying it. It appears that the proclama- 
tion in that case was irregular inasmuch 
as it faded to state the time within 
which and the place at which the abs- 
oondor was to appear to save the sale of 
his property, it was held by Blair, J 
that the proclamation and therefore the 

S q & S°- Wa3 ,^ ullity ' As r0 Sards 
J’ 8 ?’. Cr ‘ mi “ al f- C. which enables a 
procl^med offender to ask for the res¬ 
toration of the attached property within 
two years of the attachment Blair J 

observed as follows- air,J * 

2L2ESSZ ZZ\ 

no suoh notice of the ?/ #0 that fae had 

him to attend within tht 1 *a ° euable 

Under these oircumsUao SftJ thor#ia - 

section haVno harini wSI» P,rt7 ‘- BlU that 
whon tho proclamation of ' "* tho case 
nullity in point of law If !k«' S “k abs . olute 
provision in tho Code of Prim? i d” l \ no 
for restitution under m “ ttl Procedure 

case, and no of this 

mo, then, if I WQro ' 89 '* suggested to 

Court below, I shouid be LM? ° f Xht 
was no romody left to tho nv? ^ U L 8 tiiat tllere 

U905J 27 All. a t—t— o—- 

A. W. N. 102. ° 7 *' A ‘ Lt Jt 
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most indefeasible colour of law. I have no 
hesitation in saving that the law is not so and 
the plaintiff had a right to maintain the suit. 

Ifc appears from the above that the 
deoision of Blair, J. assumes (l) that a 
person aggrieved by sale proceedings 
under S. 87/88, Criminal P. C , in which 
the proclamation is a nullity in point 
of law” has no remedy under the Crimi- 
minal Procedure Code, and (2) that when 
there is no remedy provided by the 
Criminal Procedure Code a civil suit 
ought to be maintainable. As regards 
the first point, it is true that S. 89, 
Criminal P. C. is somewhat limited in 
its scope. It enables the absconder to 
seek relief on two grounds only, namely, 
(I) that he did not abscond or conceal 
himself for the purpose of avoiding ex¬ 
ecution of the warrant, and (2) that he 
had not such notice of the proclamation 
as to enable him to attend within the 
time specified therein. He cannot as of 
right ask for restitution on any other 
ground. Probably this was done deli* 
berately by the legislature as it may not 
have thought it fit to give an absconder 
the right to ask for restitution of the 
property merely on the basis of irregu¬ 
larities where no substantial injustice 
was involved. At the same time, I do 
not see that there is no remedy at all 
under the Code of Criminal Procedure 
for cases not coming within the four 
corners of S. 89. The revisional powers 
of the High Court under S. 439, Criminal 
P. C., are very wide and I do not see why 
it should not be possible to find a remedy 
in a fit case in the provisions of that 
section. The High Court has besides 
"inherent powers” to pass such orders as 
may be necessary to prevent abuse of 
processes of Courts and to secure the 
ends of justice which has been now 
expressly recognized by S. 56L-A , Crimi¬ 
nal P. C. In Jahangiri Mai v. Kanshi 
Ram (4), it was held by a division bench 
of the Punjab Chief Court that the Chief 
Court could interfere in revision even in 
cases not falling within the scope of 
S S9, Criminal P. C. A similar view 
was taken by another division bench of 
the Punjab Chief Court in Bahadur 
Singh v. Ram Singh (5), in which it was 
held that the proclamation was not in 


(4) [19171 39 P.R, 1917=123 P. L. R. 1917= 
411.C. 64=112 P.NV.R. 1917. 

(5) [1919] 32 P.R. 1919=57 P. L. R. 191C= 
C l.C. 055=00 P.W.R. 1910. 


accordance with law and it was directed 
that 

so much of the property moveable or immov¬ 
able as has not been sold be reitored to him 
(applicant) and the proceeds of the sale of any 
property which has taken place be refunded 
to him. 

In a more recent case Butta Singh v. 
Emperor (6), a single bench of this Court 
(Harrison, J.) exercised its "iaherent 
power” to set aside an illegal attachment 
of land, as the case did not come directly 
within the scope of S. 89, Criminal P. C. 

It will thus appear that a person who 
is unable to apply on the ground specified 
in S. 89, Criminal P. C. is not altogether 
without a remedy. Secondly the as¬ 
sumption of Blair, J., that when the Code 
does not expressly provide a remedy 
except for certain cases falling within 
the scope of S. 89, Criminal P. C., the 
remedy for other cases must be found in 
a civil suit, is also not easy to under¬ 
stand. It is true that all suits of civil 
nature are ordinarily cognizable .by a 
civil Court but S. 9, Civil P. C. makes 
an important exception to this rule, 
namely, suits of which cognizance is 
either expressly or impliedly barred. It 
seems to me that the present case is one 
in which cognizance by civil Courts is 
impliedly barred. It is an established 
principle of law that when an act of 
legislature gives power to any person for 
a public purpose from which an indivi¬ 
dual may receive an injury, if the mode 
of redress is also specified in the statute: 
the jurisdiction of ordinary Courts will 
be ousted (cf. Maxwell’s Interpretation 
of Statutes, sixth edition pp. 708-9). In 
the present instance the Criminal Proce¬ 
dure has vested criminal Courts with 
certain power for enforcing the atten¬ 
dance of persons and among these powers 
is that of attaching and selling their 
property. This power may cause injury 
to the person concerned and the Code 
itself specifies the remedy open to 
such persons, namely, that provided 
in S. 89, Criminal P. C. The Code 
further allows a right of appeal from 
an order p issed under that section. These 
facts seem to point to the conclusion 
that the legislature intended this to 
be the proper ramedy open to persons 
aggrieved by an order under Ss. 87 
and 88, Criminal P. C., in ordinary 
cases. The Code, however, confers ample 
revisional powers on High Courts to rec 

(C) A.ER. 1926 I-ah. 6)2. 
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tify injustice in other cases also. I 
do not see aay good ground in the circum¬ 
stances for holding that in cases where 
the proclamation is a nullity a man ag¬ 
grieved by the result of such proclama¬ 
tion would be without a remedy and, 
therefore, a civil action must be main¬ 
tainable. 

I have so far dealt with the two 
grounds on which the decision of Blair, 
J., is based and with which the Division 
Bench, which heard the Letters Patent 
appeal from his judgment, apparently 
agreed. As regards the possible hardship 
on the vendees in such casos the learned 
Judges of the Letters Patent Bench re¬ 
marked that the purchaser should have 


safeguarded his position by taking th« 
ordinary precaution of ascertainin< 
whether a Court had issued a statemeni 
in writing to the effect that the procla 
matioo had been duly published : vidt 
S. 87 (3), Criminal P. C. The Code 
however, does not appear to impose aoj 
such duty on the auction purchaser. Ir 
an ordinary criminal prosecution, th« 
Crown i9 the prosecutor. The Code pres¬ 
cribes tho procedure which is to be 
followed by Courts in selling the pro¬ 
perty of an absconder. The auction pur¬ 
chaser is a stranger to these proceedings 
and it is difficult to understand why the 
auction purchaser should be held liable 
for failure on the part of the Court to 
follow the procedure prescribed by law. 

I have trie! to show above that the 
Criminal Procedure Code itself provides 
suitable remedies to a person aggrieved by 
proceedings under Ss. 87 and 88, Criminal 

*• , ,.j 10re * s > however, one thing I 
would like to add. I am doubtful whe¬ 
ther the Code contemplates that a sale 
once effected under Ss.87 and 88, Criminal 
. should be set aside at all even by a 
-criminal Court. The provisions of S. 89, 
Criminal P. C.. are noteworthy in this 
•connexion. Even when the applicant 
proves under that section that he was 
•neither absconding” nor had any notice 
of the sale (the strongest case imagin- 
® °“ ^nds of equity) the Court can 

sale S, I V f 8 i th ® , D6t proceed9 of the 
sale. If the legislature had intended 

sale Sff3i 1 ° n .? f ** he property after the 
stnrAi 13 d ! ffio :\ lfc to 900 why such re- 

'under S a fiq h -? ld , f n0t r haVe be0n allo ™ d 
SZ*-***- Iam - therefore, in- 
SS-tolhuik that the legislature in¬ 
tended the sale effeoted under Ss. 87 and 


88, Criminal P. C., to be final. This is in 
keeping with the general policy of the 
law which aims at making the title of a 
purchaser at a Court sale as safe as 
possible. The result in the present ca3Q 
is no doubt more drastic than in the 
case of sales by civil Courts, but it must 
be remembered that the provisions of 
Ss. 87 and 88, Criminal P C., are of a penal 
character. According to these provisions 
the property of an absconder is not sold 
for six months after attachment. If a 
person is not “absconding" to evade 
justice, he can scarcely fail to learn 
about the attachment through bis agent 
or relations in charge of the property 
during the period. On the other hand, 
if he is absconding to evade justice he 
must take the consequences of his own 
failure to comply with the process of the 
Court. 

However, whether a criminal Court 
should or should not set aside a sale in 
the exercise of its powers in revision, I 
am of opinion that a civil suit for the 
purpose is impliedly barred by the pro¬ 
visions of the Code. To allow a civil 
suit in such cases would create an in¬ 
tolerable position. For there would be 
nothing to prevent a person from resort¬ 
ing to a civil Court at *any stage to 
challenge tho irregularity of proceedings 
of criminal Courts and to obstruct or 
nullify their action. On course there 
are instances in which the decision 
of criminal Courts is intended to be only 
provisional and in such oases the Code 
itself has laid down that the decision 
will be subject to final adjudication in 
civil Courts. Such a provision ocoura 
for instance in S. 87, Criminal P. C , it¬ 
self in respect of claims by third persons 
to attached property. For other instances 
of the same type reference may be made 
to Ss.145 to 147 and 522, Criminal P. C. 
These exceptions have apparently been 
made only in cases where a criminal 
Court has to pass orders summarily in 
the interests of peace, etc , without any 
elaborate enquiry into questions of title. 
Criminal Courts are of course not the 
proper forum for adjudication of ques¬ 
tions of title to property ; but the quea- 
fcion involved iu the present case is not 
of title but that of the right of a oriminai 
Oourt to exaot a penalty for an ab¬ 
sconder’s failure to attend in obedience to 
a warrant issued by that Court to answer 
a manual oharge. If a civil suit were 
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maintainable in the present case a suit 
might as well lie for refund of fine or 
forfeited property on the ground that the 
tml in which the order of fine or con¬ 
fiscation was passed was wholly illegal— 
a proposition which, so far as I am aware 
is not supported by any authority. 

The plaintiff has already got an order 
for the refund of the net proceeds of the 
sale of his property from the criminal 
Court. He has, in my judgment no 
right to agitate the question in a civil 
Court. I would accordingly accept the 
appeal and dismiss the plaintiff's suit 
with respect to the property sold to the 
appellants. Parties should bear their 
own costs. 

Tek Chand.J —I agree with the con¬ 
clusions arrived at by my learned brother 
and have very little to add. 

After carefully considering 'the provi¬ 
sions of Ss. 87-89 Criminal P. C. I have 
no doubt that a "proclaimed” person, 
immovable property belonging to whom 
has been attached and sold by the crimi¬ 
nal Court, has no right to maintain an 
ordinary civil action against the auction 
purchaser for its restoration even though 
the procedure laid down for issuing the 
proclamation and attachment had not 
been strictly followed. It seems to me 
that Ss 87-89 form a "complete Code” 
by themselves and the remedies provided 
therein to afford relief to a person, who 
considers himself aggrieved by orders 
passed under any of these sections are 
exclusive, subject of course to the right 
of appeal (wherever expressly given) or 
any orders that the High Court may 
choose to pass, in the exercise of its re- 
visional jurisdiction under S. 439 or its 
inherent powers. 

It is no doubt an elementary principle 
of law that every presumption shall be 
made in favour of the jurisdiction of 
civil Court and that it shall not be taken 
away except by express words or by 
necessary implication : see S. 9, Civil 
P. C , and Winter v. Attorney General (7) 
But it seems to me that the present case 
clearly falls within the exception and 
that once the attached property has been 
placed at the disposal of the Government, 
the remedies open to the "proclaimed” 
person are limited to those provided for 
in the Code of Criminal Procedure. If he 
appears before the Court within two 
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years of the attachment and satisfies itr 
(1) that he did not abscond or conceal 
himself for the purpose of avoiding ex~ 
ecution of the warrant, and (2) that he 
bad no notice of the ‘proclamation, the 
attached property, if it has not been sold 
already, shall be returned to him. But 
if it had been sold, then the only relief 
to which he is entitled is that the net 
proceeds realized at the • sale shall bo 
made over to him. It is clear that tho 
intention was to lay down that a sale, if 
once completed, cannot bo set aside, even 
if the proclaimed offender appears within 
two year3 and satisfies the conditions- 
laid down in S. 89. In these circum¬ 
stances, it will be absurd to suppose that 
the legislature intended to allow the 
same person to institute and maintain a 
civil action within twelve years for the 
restoration of the property from the 
auction purchaser on grounds which 
would not have entitled him to claim 
even the sale proceeds within a period of 
two years. Any other interpretation 
would lead to serious anomalies and de¬ 
feat the very object which the legislature 
had in view in enacting Ss. 87 89 to the 
Code. 

My learned brother has examined at 
length the reasoning of the decision in 
Mianjan v. Abdul {'•)) and has given good 
grounds for dissenting from it. It may 
also be mentioned that the case was de¬ 
cided in 1905 when the Civil Procedure 
Code (14 of 1882) was in force. Under 
S. 11 of that Code civil Courts had juris¬ 
diction to try all suits of a civil nature, 
excepting those of which the cognizance 
was barred "by any enactment for the 
time being in force,” and in- Kishon 
Mohun v. Chunder Nath (8) and other 
rulings, these words were held to mean 
"expressly barred.” In the Code, as- 
amended in 1908 the exception has been 
enlarged by the substituiton of the word 
"excepting suits of which their cogni¬ 
zance is expressly or impliedly barred' . 
It is possible that the Allahabad case- 
might have been differently decided if it- 
had come before the Courts after 1908. 

In my opinion the appeal should be- 
accepted and the plaintiff s suit dis¬ 
missed. But having regard to all the cir¬ 
cumstances of the case I leave the parties- 
to bear their own oosts in both Courts. 

A L./R K. Appeal accepted. 
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Tek Chand and Agha Haidar, JJ. 
Thiraj— Complainant—Petitioner. 

v. 

Emperor and another —Opposite Party. 

Criminal Revn. Petn. No. 1631 of 1927, 
Decided on 25th May 1928, from order 
of Sess. Judge, Layallpur, D/- 16th Janu¬ 
ary 1926. 


Criminal P. C., S. 520 —Trial Court omitting 
to pass an order under S. 517 —Appellate Court 
can do so under S. 520 or 423 (1) (rf )—Criminal 
P. C., 423 (1) (d). 


Under S. 520 as well as under S. 423 (l) (d) 
the appellate Court has the power to pass ap- 
propriate orders for the disposal of the property 
produced at the trial in a case under S. 411, 
Penal Code even though the trial Magistrate 
has omitted to do so : .4. I. P.. 1923 Mad. -324, 
and 3 A. L. J. 770, Foil [P 567 C 2] 

Muhammad Amin Khan— for Peti¬ 
tioner. 

Sundar Das —for the Crown. 

I. C. Chopra—(or Respondent 2. 


Tek Chand, J. The informatior 
given by Thiraj, petitioner, that two o: 
his mares had either been stolen or gon< 
astray, the police took up the investiga¬ 
tion and eventually succeeded in captur¬ 
ing a mare from the field of Mehtab Singh 
respondent. On enquiry Mehtab Singh 
stated that he had purchased the captured 
mare in good faith and for valuable con¬ 
sideration from one Hazara Singh, who, 
* D . fca , rn - declared that his brother Pal 
aingh had bought it from one Bahawala. 
The police did not believe Hazara Singh’s 

l «IL and prO30c c , uted him - He was con¬ 
victed under S. 411, I. P. 0 ., but the 

Magistrate omitted to pass any order as 

to the disposal of the mare. On appeal 

w dg9 acquitfced Hazara 

tionof h ^°K dlag \ QtQT * h& thafc the descrip- 
Sffu .u? , captared a mmal did not tally 
with that of any of the two mares as 

report T? the , fi u r . st formation 

report. At the close of his judgment the 
learned Judge directed that "the mare be 
returned to Mehtab Singh from whose 
possession it was captured.” This order 
was passed on the 16th January 1926. 

a petition 7 ? onth8 . later - Thiraj preferred 
Lina for ™ision to this Court 

Sassed tni trial Coarfc had not 

the animal ° rd ! r tbe re3 toration oi 
the animal under S. 517, Criminal P. C. 


the learned Sessions Judge on appeal had 
no jurisdiction to direct its return to 
Mehtab Singh. This petition was heard 
by Jai Lai, J., but as the rulings bearing 
on the point were conflicting and the 
question was one of general importance 
the learned Judge referred the case to a 
Division Binch. 


After considering the relevant sections 
of the Code, I am of opinion that under 
S. 423 (l) (d), as well as under S. 520, ofi 
the Code, the appellate Court has the 
power to pass appropriate orders for the 
disposal of the property produced at the 
trial, even though the trial Magistrate 
had omitted to do so. Under Cl. (d), 
S. 423, an appellate Court while deciding 
an appeal against an acquittal or convic¬ 
tion is expressly authorized to make "any 
consequential or incidental orders that 
may be just and proper.” It seems to 
me that an order disposing of property 
produced at the trial is an order "con¬ 
sequential” on its findings on the merits. 
It is not denied that such an order, if 
passed by the Court of first instance at 
the termination of the trial is ‘ con¬ 
sequential” on its decision discharging, 
convicting or acquitting the accused. If 
this be so in the case of the trial Court, 

I do not see why a different view should 
be taken when the appellate Court, while 
disposing of an appeal against a convic¬ 
tion or acquittal, passes an order in 
similar terms ; and it seems to me wholly 
immaterial that the appellate Court 
passes such an order for the first time, 
or it does so while affirming, modifying 
or cancelling the order that had been 
passed by the trial Court in this behalf. 
This was expressly held by Stanley, C. J. 
in Qopi Nath v. Emperor (l) and by 
the Madras High Court in Arunachala 
Thavan v. Vellachami Thevan (2), though 
in each of these cases the question oame 

before the Court in a somewhat different 
way. 


in the former case the trial Court 
had passed an order for restoration of 

°f u- P u°l‘ 0Q ? f tbe P r °P 0r ty in respect 
of which the crime was alleged to have 
been committed. On appeal the learned 
Sessions Judge upheld the conviction and 
direoted that the remaining property with 
regard to whioh no order had been passed 
by the Magistrate should also be restored 

(1) [1906] 8 A. L. J. 770=(l906) A. W N qbc 

(2) A. I. R. 1923 M a ii. 324=46 Mad* 162.' 266 
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to the complainant. On revision it was 
'Contended before the High Court that 
'the Sessions Judge had no power to order 
the restoration of the property which had 
not been included in the order of disposal 
pas-'ed by the trial Magistrate. This con¬ 
tention w is repelled by the learned Chief 
Justice, who observed under S. 423 (d) : 

The appellate Court was entitled in an-appeal 
from a conviction, and in other cases, to make 
any amendment or any consequential or inci¬ 
dental order that may be just or proper. The 
order directing restoration of the property 
which was found to have belonged to the com¬ 
plainant was clearly a consequential or inci¬ 
dental order within the meaning of that section. 

Similarly in the Madras case Krishuan, 
J., remarked : 

In fact it is the common practice in this 
Presidency for such Magistrates to pass orders 
under S. 520, if necessiry, when disposing of 
the appeal. 1 see no reason to interfere with 
this practice. Objection has never been taken 
to such orders as having been passed without 
jurisdiction. It will also be noticed that 
S. 423 (d) authorizes appellate Magistrates to 
pass consequential orders, and orders under 
S. 520 are usually consequential orders based 
on the findings in the appeal. 

I am not unmindful of the fact that a 
Full Bench of the Calcutta High Court 
in Mehi Singh v. Mangal Khandu (3), 
where the question for decision was whe¬ 
ther an appellate Court cm for the first 
time award compensation under S. 250, 
Criminal P. C., has put a narrow inter¬ 
pretation of the words “consequential or 
incidental order” in S. 423 (d) and this 
view is dow accepted as correct by all 
the Courts so far S. 250 is concerned. 
But I am of opinion that the restrictive 
meaning placed on the expression “con¬ 
sequential or incidental orders” in that 
ruling must not be applied to orders 
relating to disposal of property. In 
Bhagatat Shaha v. Sadique Ostagar (4), 
the same Court extended the rule laid 
down by the Full Bench to oases falling 
under S 522 and held that an appellate 
Court deciding an appeal against a con- 
viotion under S. 418, 1. P.C., cannot pass 
an order restoring possession of immo¬ 
vable property to the person who had 
been unlawfully dispossessed and the 
same view was taken in a similar case by 
the Punjab Chief Court in Eari Ghand 
v. Emperor (5). But it is significant 

(3) [19121 39 Cal. 1*7=14 C. L. J. 437=12 
1. C. 297=10 C. W. N. 10 (F.B.). 

(4) [1912] 39 Cal. 1050=10 I. C. 176=16 
C. W. N. 811. 

(5) [1919] 16 P. R. 1919 Cr.=51 I. C. 472=20 
Cr L. J/488. 
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that the legislature soon intervened and 
by the amending Act 18 of 1923, a clause 
was added to S. 522, providing that an 
order under that section might be made 
by any Court of appeal, confirmation, 
reference or revision. In my opinion 
orders for disposal of property produced 
before a criminal Court in course of the 
trial are clearly “consequential or inci- 
dential orders” within the meaning of 
S. 423 (1) (d) and on principle I cannot 
see any reason why the Court of appeal 
or revision should possess the power 
to pas3 such order when the property 
concerned is immovable but not have it 
when it is moveable. After fully con¬ 
sidering the matter I have reached the 
conclusion that the view taken in the 
Allahabad and Madras cases above cited, 
is sound and must be followed so far a3 
the question now before us is concerned. 

The other section bearing on the ques¬ 
tion is S. 520, which runs as follows : 

Any Court of appeal, confirmation, reference 
or revision may direct any order under S. 517, 
S. 518 or S. 519, passed by a Court subordinate 
thereto, to be stayed pending consideration by 
the formal Court and may modify, alter or an¬ 
nual such order and make any further orders 
that may be just. 

It may be noted that the words “ and 
make any further orders that may be 
just” were not to be found in the Codes 
of 1872 and 1882, but were added by Act 5 
of 1898. Now there cannot be any doubt 
that the language used in the amended 
section is not quite happy and might 
have been more 'explicit. Accordingly it 
is urged on behalf of the petitioner that 
the power given to the Court of appeal, 
confirmation, reference or revision to pass 
‘ further orders that may be just ” is 
limited to orders passed as a consequence 
of the modification, alteration or the am¬ 
endment of orders passed by the trial 
Magistrate under S. 517, Criminal P. C. 
On the other hand, it was contended for 
the respondent that the added words 
must be given a liberal interpretation 
and be taken as authorizing the appellate 
or the revisional Court to pass all orders 
relating to disposal of property, which it 
might think fit, regardless of the fact 
whether the trial Magistrate had taken 
action under S. 517 or not. In this con¬ 
nexion counsel referred us to Kanshi 
Ram v. Emperor (6), Abdul v. Ghulam 
Muhammad (7) both of which ha d been 

(6) AjTr. 1924 Lah. 75=4 Lah. 49 

17 ) A.I.R. 1924 Lah. 261=4 Lab. 460. 
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decided by the same learned Judge sitting 
■singly. It is conceded by both counsel 
that these rulings contain remarks which 
are not easy to reconcile, but I do not 
think it is necessary to pursue the matter 
further and the question did not directly 
arise in either of these cases and the re¬ 
marks relied upon by both counsel are in 
the nature of obiter dicta which are not 
of any real assistance to us. 

Coming now to S. 520 we find that 
here also the view taken by the Allahabad 
High Court supports the respondent. *The 
question directly arose in Emperor v. 
Azmat Shah Khan (8) and it was held 
that S. 520 of the'Code gave to an appel¬ 
late Court the same power as the Court 
which originally tried a case to pass 
orders under S. 517. Similary in OnUar 
v. Emperor (91, Sulaiman, J., upheld the 
order of the appellate Court under S. 520 
directing restoration of property to the 
complainants, even though the trial Court 
had refused to do?ao and had referred them 
to a civil Court. 


This view also receives support from 
certain remarks in Ma Wet v. Mg Po 
Taik (10) and Badrul Hasan v. Ml. 
Chamela (11J, to the effect that S. 520 
authorises the Court of appeal, reference 
or revision to order restitution when and 
if justice so requires. The only ruling to 
the contrary, which has been brought to 
our notice is a decision of the Madras 
High Court Locanada Aiyar v. Seethal 
(12), decided in 1903 in which it was 
held that the appellate Court had no such 
power. The question was not, however, 
discussed at any length and no reasons 
for the conclusion are given. After fully 
considering the matter I am inclined to 
the view that the words added to S. 520 
by Act 5 of 1898 should be liberally con¬ 
strued as has been done by the Allahabad 
Court in the rulings above oited. 

I would, therefore, hold that the order 
of the learned Sessions Judge directing 
return of the captured mire to the res¬ 
pondent was not passed without juris¬ 
diction and I would dismiss the petition 
for revision. 


Agh® Haidar, J. —This is a refere 
made by a learned Judge of this Cour 
aBenoh of two Judges The facts 


7~---- -^ *• muui 

8 * J 9 462 35 AU * 874=;i0 I -C. 1006=11 

A j.R. 1924 All. 213. 

UO A.I.R. 1925 Rang- 183. 

<12) Sw'.Ir 6T, Cr ' L ' 1 ' 935=15LC - ra - 


given in the judgment of our learned 
brother and may briefly be stated as 
follows : 

One Thiraj lost his mare A mare was 
found in the possession of one Mehtab 
Singh. The prosecution treated this mare 
as the stolen property of Thiraj and prose¬ 
cuted one Hazara SiDgh from whom Meh¬ 
tab Singh had purchased the mare, under 
S. 411, I. P. C. The defence of Hazara 
Singh was that his brother Pal Singh had 
purchased it from one Bahawala for con¬ 
sideration and in good faith that it was 
not the mare which had been stolen from 
the possession of Thiraj. His defence was 
not accepted by the trial Magistrate who 
aonvicted Hazara Singh under S. 411, I. 
P. C., and sentenced him to one years' 
rigorous imprisonment. No order wa3 
made by the trial Magistrate under S. 517, 
Criminal P. C., as to the restoration of 
the mare to the oomplainant, Thiraj. 
Hazara Singh appealed to the Sessions 
Judge, who allowed his appeal and ac¬ 
quitted him on the ground that there was 
no satisfactory evidence to prove the 
identity of the mare as the animal which 
had besn stolen from Thiraj’s house. He 
further held that, even if this identity 
were to be established, there was no proof 
on the record that Hazara Singh knew 
that his brother Pal Singh had purchased 
the mare from Bahawala knowing it to 
be stolen. In conclusion the learned 
Sissions Judge made an order that the 
mare should be returned to Mehtab Singh 
from whose possession it was captured. 

An application in revision was filed on 
behalf of Thiraj in this Court on the 
ground that, as the trial Court had not 
passed any order under S. 517, Criminal 
P. C , the Sessions'Judge in appeal was 
precluded from making an order as to the 
disposal of the property. The learned 
Judge of this Court in his order of refer- 
ence referred a number of authorities 
which dearly indicate that there is a cer¬ 
tain amount of conflict of opinion on the 
question. The oase was argued by the 
counsel for the petitioner, Mr. Muhammad 
Amin Khan, who in effect contended that 
the Sessions Judge had no jurisdiction to 
make the order as to the disposal of the 
mare Mehtab Singh was represented by 
Mr. LG Chopra, and the Crown was re¬ 
presented by Mr. Sundar Das. 
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applicant was based upon a case Locanada 
Amr v. Scethal (12). It is „ short onW 
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Court and lays down that, if an order had 
been made by a trial Magistrate under 
o. ol7, criminal P. C., as regards certain 
atolea property, it trould have been com¬ 
petent to the Magistrate in appeal to 
make an order as regards the person to 
whom the stolen property should be 
handed over. But the learned Judge 
goes on to say that, as no order under 
o. 517, Criminal P. C., had been passed 
by the trial Magistrate, S. 520 of the Code 
can have no application and the order 
passed by the appellate Court directing 
that the property bo handed over to the 
complainant was made without jurisdic¬ 
tion. There is no discussion of any prin¬ 
ciples of law or of any rule of procedure 
an 1 no authority is quoted. 

The next case relied on by the appli¬ 
cant is Muhammad Din v. Emperor (13). 
This case lays down that the appellate 
Court was not competent to make an 
order under S. 522, Criminal P. C., direct¬ 
ing the restoration of possession of im¬ 
movable property to the person entitled 
to it when the trial Court had for some 
reason or other refrained from taking any 
action under the said section. But this 
case and Dhagabat Shaha v. Sadique Os- 
tagar (4), on which it is based, can harily 
be treated as authorities in the present 
case which depends upon the construction 
of Ss. 517 and 520, Criminal P. C , and in 
any case, having regard to the subsequent 
amendment of the Criminal Procedure 
Code, these cases may be treated as obso¬ 
lete now. 

Reliance was also placed on Abdul v. 
Ghulam Muhammad (7), where a learned 
single Judge of this Court held that an 
order under S. 517, Criminal P. C., for 
the disposal of the property regarding 
which an offence had been committed 
must be made upon the conclusion of an 
enquiry or a trial before any criminal 
Court and not on the application of a 
person after the conclusion of the trial 
and that any suoh order directing delivery 
of the property to a party on a date 
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given by the same learned Judge in Kan- 

' f' P 'ao J ’ ? mperor ^ which is printed 
at p 49 of the same volume of the Indian 

haw Reports Lahore series. In that case 
a person had been convicted under S. 411, 
I. P. C., for being in possession of certain 
currency notes. He filed an appeal and 
his conviction was set aside by the Ses¬ 
sions Judge who acquitted him The 
Sessions Judge did not make any order as 
regards the currency notes which had 
been recovered by the police from the 
possession of the accused person and had 
been handed over to the complainant 
under the orders of the Magistrate who 
had convicted the original offenders. 
Several months after the appeal had been 
decided by the Sessions Judge an appli¬ 
cation was made to him by the successful 
appellant for the restoration of the cur¬ 
rency notes to him. The Sessions Judge 
dismissed the application on the ground 
that it was barred by limitation. On 
revision the learned Judge of this Court 
held that the Sessions Judge bad over¬ 
looked tha provisions of S. 520, Criminal 
P. C., which gave him very wide powers 
to pass such orders as may be just. He 
further held that the concluding words of 
S. 520, Criminal P. C., namely, “ and 
make any further orders that may be just’' 
were intended to cover cases of this 
nature so as to enable superior Courts to 
pass suitable orders where property had 
been erroneously disposed of by tbe trial 
Court under S. 517, Criminal P. C. Id 
this case the trial Court had made no 
order under S. 520, Criminal P. C., but 
it wa3 held that under S. 520, Criminal 
P. C., it was competent to the appellate 
Court, namely, the Sessions Judge, not 
only to modify, alter or annul an order 
passed under S. 517, Criminal P. C., but 
to make any other order whioh may be 
just. The case, therefore, supports the 
contention of the respondent Mehtab 
Singh in that it lays down that the con¬ 
cluding nine words of S. 520, Criminal P. 
C., should receive liberal construction 
which would operate'in furtherance of 


subsequent to the conclusion of the trial 
must be treated as passed without juris¬ 
diction. This case was not followed by ano¬ 
ther learned Judge of this Court in Kishan- 
chand v. Nanakohand (14), and is more¬ 
over in confliot with an earlier decision 

(13) [1919] 14 P.R. 1919 Cr.=33 P.L.R. 1919= 
48 I.C. 510=1 P.W.R. 1919 Cr. 

(14) A.I.R. 1920 Lah. 9. 


justice. 

Arunachala Thevan v. Vellachami 
Thevan (2), is a oase in which an order 
had been passed by -the trial Magistrate 
under S. 517, Criminal P. C., who had 
convicted the accused and had ordered the 
stolen property, namely, certain bullocks, 
to be made over to the complainant. On 
appeal the conviction was set aside, but 
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the appellate Magistrate did not pass any 
orders regarding the disposal of the bul* 
locks. A month afterwards an appli¬ 
cation was made and the appellate Magis¬ 
trate passed au order that the bullocks 
should be handed over to the complainant. 
On this an application in revision ’was 
filed in the High Court and it was held 
that the order should be treated a3 part 
of the proceedings in the appeal itself 
and, therefore, the appellate Magistrate 
could make an order under S. 520 for the 
disposal of the property concerned. So 
far, this case is not an authority in favour 
of the respondent; but the learned Judge 
further goes on to say that S. 423, Cl. (d) 
authorises the appellate Court to pass 
consequential orders and that orders 
under S. 520 are ia the nature of such 
consequential orders. This reasoning 
.seems to be correct, and in my opinion in 
any event the Sessions Judge as a Court 
of appeal was perfectly competent to 
make the order as regards the disposal of 
the mare which formed the subject-matter 
of the prosecution. 

The case, which is directly in point 
and supports the contention of the res¬ 
pondent, is Emperor v. Azmat Shah Khan 
(8). In this case certain persons were 
convicted of having caused wrongful res¬ 
traint to the opposite party. On appeal 
the Sessions Judge maintained the con- 
viotion but reduced the sentence. The 
appellate Court made an order as to cer¬ 
tain property whioh was the subject of 
dispute between the parties. An objec- 
tion was taken in revision before the 
High Court that such an order was ultra 
vires, and that under S. 517, Criminal P 
U, it oould only have been passed by the 
Court trying the case and not by the ap¬ 
pellate Court for the first time This 
contention was not accepted by the 
learned Judge Ryves, J., who, on the 

K XA'il'T ?° gai v - Chinta 

held that under S. 520, Cri¬ 
minal P C., the appellate Court had full 
power to pass such an order. I n this 

STr ■ t - ma 1 ybe nofcod that in the 
Oodo of Criminal Procedure of 1882 (Ant- 

worl ‘S s \ 520 didnot 

ZlTu ® ad ® ak ® aQ y father orders that 

to it- f JU » 8 u' c These worda were added 
to it for the first time in the Criminal 

C u° de (Aot 5 of 1898 ) and this 

s^rne o^ec? 6 W 7 ^ b06a doni 
someobject^ We may take it. therefore. 
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that the legislature was aware of tbo 
ruling Emperor v. Azmat Shah Khan (8)> 
while the amending Act 18 of 1923 was 
on the legislative anvil And if the wide 
and liberal interpretation put upon S. 520> 
Criminal P. C , by Ryves, J., was not 
justified, there cannot be any doubt that 
the amending Act of 1923 would either 
have omitted the concluding words of tho 
section or would at any rate have intro* 
duced some restrfctive phraseology there* 
in. But the words have been allowed to 
remain as they were. This clearly indi¬ 
cates that the legislature accepted the.in¬ 
terpretation placed upon the section by 
Ryve9, J., as correct and fully borne out 
by its general context. The policy of law 
seems to be, that in the absence of any 
clear statutory provisions to the contrary, 
an appellate Court should dispose of once • 
and for all, every outstanding matter in 
controversy between the parties Several 
other cases were cited, but as they had 
no direct bearing upon the point under 
consideration I need not discuss them. 

In my opinion, the order passed by tho 
Sessions Judge as regards the mare was 
correct, and tho learned Judge was com¬ 
petent to pass such an order. I would* 
therefore, dismiss the application. 

I may further observe that if the ap- 
lication had come up before me for preli¬ 
minary hearing [ would have rejected it 
in limine on the ground of being stale* 
having been filed in this Court more than 
17 months after the order sought to bo 
revisod, had been passed by tho Sessions 
Judge. 

a l /r.k. Petition dismissed . 
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Dalip Singh, J. 

Shiv Ram and others —Defendants— 
Appellants. 


v • 

Atma Bam and others —Plaintiffs and 
Defendants—Respondents, 

Mis. Second Appeal No. 1203 of 1927, 
Decided on 21th January 1928. 

Custom (Punjabi-Pre-emplion. 

of P re - em P tio “ exists in tbo town 

of Naratngarh. [p 673 c 1} 

D\irga Das—lor Appellants. 

Shamair Chand—lov Respondents. 

Judgment. The sole question in this 
appeal is whether the oustom of pre¬ 
emption exists in the town of Narain- 
garh or not. The facts are admittedly 
fully and correotly stated in the jud^ 
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tocnfc of the learned District Judge and 
need not he recapitulated. The learned 
•Judge neld that the custom was proved 
by Ex, P-4 and the two judgments men¬ 
tioned in it of 1897 and 1901 together 
with the admission of the existence of 
the custom in Ex. P 6, and he further 
held that the existence of a judgment, 
Ex. D-2, in which it was held that the 
•custom had not been proved where the 
first three cases were not produced in 
evidence and only Ex. P-6 was produced, 
was not sufficient to rebut the presump¬ 
tion raised by the existence of the four 
judgments taken together. I do not see 
that this view is in any way incorrect 
and I, therefore, dismiss the appeal with 
costs. 

N.K. Appeal dismissed. 
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Full Bench. 

Shadi Lal, C. J., Broadway, Tek 
Chand, Jai Lal and Agha Haidar. JJ. 

Sant Singh and another —Appellants. 

v. 

'Gulab Singh and others —Respondents. 
First Appeal No. 2206 of 1922, Decided 
on 3rd April 1928, 

% $ (a) Civil P. C., 0. 22, II. 4 -One of seve¬ 
ral respondents dying and legal representatives 
not joined in lime—Granting relief against 
surviving respondents possible—Whole appeal 
<locs not abate: 18 I. C. 182=62 P. R- 1913, 
overruled. 

X sold immovable property to A, B, C and D. 
In the sale-deed it was stated that the property 
bad been sold to the vendees in equal shares. 
The reversioners ol the vendor instituted a 
suit for a declaration that the sale should not 
affeot their reversionary rights after the ven¬ 
dor's death. The suit was dismissed and the 
plaintiffs appealed. During the pendency of 
Che appeal .1, one of the vendees, died and his 
representatives were not brought on the record 
■within time; the appeal abated as against A: 

Held: that the abatement of the appeal as 
against .1 did not result »u a dismissal of the 
appeal in its entirety; A. I. R 1927 Lah. 851; 
Lah. L. P. 42 o/192a; 231 I>. L. R. 1912; A. I. 
Ji. 1928 All. 172, Appr.; A. I. R. 1925 Lah. 381; 
23 P. R. 1917, Foil ; A. I. It. 1925 Bom. 122, 
Disc. 18 I. C. 182=62 P. R. 1913, overruled. 

[P 575 C 1, 2J 

The death of one of the respondents does not 
xaecessarily result in the abatement of the ap¬ 
peal in its entirety. It would depend entirely 
aipon the nature of the suit, and if the suit, 
having regard to its frame and character, could 
proceed in the absence of the deceased defend¬ 
ant, there is no reason why the appeal should 
mot ordinarily proceed against the surviving 
respondent or respondents. [P 582 C 1] 

(b) Practice — Relief — Infructuous decree 
should not be passed. 

Jailal, J .—It is a well-recognized rule of 
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law that no Court shall pass an infructuous 
and ineffective decree—a decree which it can¬ 
not enforce. [P 579 Cl] 

(c) Decree—Construction— Decree should be 
drafted tn elastic form so as to make substan¬ 
tial justice to all parlies to the litigation. 

Agha Ilaidar, J.—Decrees, as a rule, should 
not be drawn up on the model of a steel-frame 
and it is always desirable that the Court, under 
its inherent powers and in order to give full 
effect to its decision, should frame its decree in 
such an elastic form as would define the res¬ 
pective rights and liabilities of the several 
parties to the suit and thus to do substantial 
justice between all those who are concerned 
with the result of litigation. [P 592 C 2] 

Nanak Chand Pandit, Mukand Lal 
Puri and Shamlu Lal Puri —for Appel¬ 
lants. 

Gokal Chand Narang, Shamsher Chand 
and Mehr Chand Mahajan— for Respond¬ 
ents. 

Tek Chand and Fforde, JJ. —By a 

registered deed of sale dated 19th -July 
1920, Kharak Singb, defendant 5, sold for 
an alleged consideration of Rs. 14,000 his 
one-half share in four shops and a house 
situate in the town of Lyallpur to defen¬ 
dants 1 to 4 Gulab Singh, Rattan Singb, 
Mehr Singh and Karam Singh, sons of 
Pritam Singh, in equal shares. On 13th 
May 1921 the vendor’s sons, Sant Singh 
and Ishar Singh, plaintiffs instituted a 
suit for a declaration to the effect that 
the aforesaid sale shall ‘not affect their 
reversionary rights after the death of 
Kharak Singh. The trial Court dismissed 
the suit and the plaintiffs have preferred 
a first appeal to this Court. 

During the pendenoy of the appeal, 
one of the vendees, Gulab Singh, defend¬ 
ant 1, died on 15th April 1923, but no 
application to bring his representatives 
on the record was filed within time. The 
result was that on the expiry of 90 days 
the appeal automatically abated against 
Gulab Singb. On 19th May 1926, an 
application was filed by the plaintiffs to 
have the abatement set aside on the 
ground that the plaintiffs being residents 
of a village in the'Sialkot District were 
ignorant of the death of Gulab Singh de¬ 
fendant who resided and died in the town 
of Lyallpur. 

After hearing both counsel we are of 
opinion that sufficient cause has not been 
shown for condoning the delay in filing 
this application. It is no doubt true that 
the plaintiffs lived in a village in the 
Sialkot Distriot but their • uncle Budh 
Singb, defendant 6, is a joint owner of the 
shop 3 in dispute with the vendees. He 
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mast have been going to Lyallpur to col¬ 
lect the rents and looking alter his share 
o! the joint property. We cannot bolieve 
that for a period of three years the plain¬ 
tiffs could remain ignoraat of the death 
oi one of the vendees. We, therefore, 
see no valid ground to set aside the abate¬ 
ment so far as Gultb Singh vendee de¬ 
fendant-respondent 1 is concerned. 

Dr. Narang, on behalf of the respond¬ 
ents, contends that the appeal cannot 
proceed against the surviving defendants 
respondents and mu3t be dismissed in its 
entirety. He argues that the sale which 
is impugned by the plaintiffs was joint 
in favour of the four vendees, and in 
case the appeal is accepted against de¬ 
fendants 2 to 4, there would be two con¬ 
tradictory decrees on the record of the 
Court with regard to the same sale. He 
relies on Khuia Bakhsh v. Mathra Dass 
(1) the facts of which were very sim lar 
to those of this case. 


Mr. N. C. Pandit for the appellants 
replies that the shares of the four vendees 
are specified in the sale deed in which 
it is stated that the four had bought the 
property in equal shares. He argues 
that the vendees wera tenants-in-com- 
mon of the property, the share of each 
being well defined, and therefore the ap¬ 
peal as a whole cannot be dismissed. This 
contention is, however, opposed to the 
view taken in Khuia Bakhsh v. Mathra 
Dass (l) where it was ruled that the ap¬ 
peal cannot proceed even in those cases 
in which in the deed of sale the area 
which eaoh of the vendees is to take is 
specified but not the proportion in which 
the sale-money was paid by the vendees. 
This ruling has been followed in a num¬ 
ber of oases see inter alia Hadu v. Lala 
(2), Inayat v. Ganga (3), Akbar Hussain 
v. Ali Ahmad (4) and Jamnz v. Sarjit (5). 
It was, however, distinguished in Mt. 
Zainab Bibi v Rohila (6) and Raghbhir 
Saranv. Mt. Sohan Devi (7), where it 
was held that the suit or appeal oould 
under somewhat similar circumstances 
proceed against the surviving defendants 


(1) [1913) 63 P. R. 1913=85 P. L. R. 19 
, n . } 8 1-0. 183=S9 P. W. R. 1913. 

(2) [1915) 41 P. R. 1915=15 P. L. R. 1911 
I. 0. 951=16 P. W. R. 1914. 

(3) [1916] 3 P. R. 1916=32 I. C. 829=26' 
. W. R. 1915. 

k! llG Pl R ' 19l6 =33 I. C. 712. 

\ r \ nl £• R - 19l9 =M I- C. 510. 

(6) [1917] 23 P. R. 1917=89 I. C. 277. 

U; A. I. R. 1925 Lah. 801—<3 293, 


or respondents. We, however, cannot see. 
any distinction in principle between the 
two groups of cases. The facts in Ragh- 
hir Saran v. Mt. Sohan Deri (7) were 
almost identical with those in Khuda 
Bakhsh v. Mathra Das (1) and with all 
deference to the learned Judges we are 
unable to appreciate the grounds oa 
which the latter ruling was distinguished. 
Ml. Zainab Bibi v. Rohila (6) was fol¬ 
lowed by a Division Bench in Nandoo 
Singh v. Baljit Singh (8J and more 
recently in Jalal v. Bahawali (9). The 
test laid down in Hadu v Lala (2) does 
nrt appear to have been followed in 
Devi Das v. Muhammxd (10) and some 
other cises. The view taken in Nazir 
Khan v. Manjli (11) is also in conflict 
with Khuda Bakhsh v. Mathra Das (l)^ 

In a recent Allahabad ca9e Darshan 
Dass v. Bikramajit Rai (12), Khuda- 
Bakhsh v. Mathra Das (1) was cited with 
approval, but seems -to have been given 
a meaning different from its accepted in¬ 
terpretation in this Court. 

The Bombay High Court has consis¬ 
tently taken a view contrary to the rule^ 
laid down in Khuda Bakhsh v. Mathra 
Das (l). The latest ruling of that Court- 
19 Shankarhhai Manorbhai v. Moti lal 
Ramdas (i3), which follows Chandarsanip 
v. Khimabhai (14) where it was held that 
the appeal should proceed against the- 
surviving defendants. 

In the Madras and Calcutta Courts tha 
rulings are not uniform but the prevail¬ 
ing view seems to be as laid down in 
Sarat Kamni Dasi v. Chaitanya Chandra 
(15) 

that the suit or appeal will uot abate . in its 
entirety, if the interests of the several defend- 
ants can be discriminated. 


i&is does not go so far as Khuda 
Bakhsh v. Mathra Das (l). 

It seems to us that the law on the 
subject is at present in a state of some- 
confusion, and as the point is ‘frequently 
arising, it is necessary that the question 
be examined by a larger Bench and it be 
authoritatively decided whether in suoh 
oircumstances the appeal can or cannot 
proc eed against the surviving respond- 

f8) A. I. R. 19-24 Lah. 93^ ~- 

& 
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question to a Full Bensh: 

A’ sells immovable property to A, B, C and D- 
Xq the sale-deed it i9 stated that the proparty has 
been sold to the vendees in equil shares. The 
reversioners of the vendor institute a suit for a 
declaration that the sale shall not affect their 
reversionary rights after the vendor’s death. 
The suit is dismissed and the plaintiffs appeal. 
During the pendency of the appeal A % one of 
the vendees, dies and as his representatives are 
not brought on the record within time the ap¬ 
peal abates as agiinst A. Can the appeal pro¬ 
ceed against B, C and D, the surviving vendees- 
respondents, or mast the abatement of the ap¬ 
peal as against A result in a dismissal of the 
-appeal in its entirety. 

The appers will be laid before the 
learned Chief Justice -for constituting a 
Full Bench to hear the reference. 

Opinion. 

Shadi Lai, C. J. —The question of law 
upon which we are a9ked to pronounce 
our opinion, i9 in these terms : 

-Y sells immovable property to A t B, C and 
D. In the sale-deed it is stated that the pro¬ 
perty has been sold to the vendees in equal 
shares. The reversioners of the vendor insti¬ 
tute a suit for a declaration that the sale shall 
not affect their reversionary rights after the 
■vendor’s death. The suit is dismissed and the 
plaintiffs appeal. During the pendency of the 
appeal A, one of the vendees, dies and as his 
representatives are not brought on fcbo record 
within time the appeal abates as against A. 
Can the appeal proceed against B , C and D , the 
surviving vendees-respondents, or must the 
abatement of the appeal as against A result in 
a dismissal of the appeal in its entirety ? 

Now 0. 22, R 4, sub-R. (3), read with 
O. 22, R. 11, Civil P. C., provides that 
where within the time prescribe! by law 
no application is made to implead the 
legal representative of the deceased res¬ 
pondent the appeal shall abate as against 
the deceased respondent. It is true that, 
so far as the statute is concerned, the 
appeal abates only qua the deceased res¬ 
pondent, but the question whether the 
partial abatement thus caused leads to an 
abatement of the appeal in its entirety 
depends upon general principles. If the 
case is of such a nature that the absence 
of the legal representative of the deceased 
respondent prevents the Court from hear¬ 
ing the appeal as against the other res¬ 
pondents, then the appeal abates in toto. 
Otherwise, the abatement takes place 
only in respect of the interest of the res¬ 
pondent who has died. 

Whether the appeal can, or cannot, 
proceed the absence of the legal re¬ 
presentative of the deceased respondent 
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must depend upon the nature of eaoh 
case ; and it is not possible to formulate 
a rule of general application. It is obvi¬ 
ous that if the action, which has given 
risa to the appeal, could have been 
brought without impleading the person 

who hai died, his death affects only the 

ioterest if any, which he had in the liti¬ 
gation, but it cannot prevent the deter¬ 
mination of the rest of the claim. This 
rule does not, however, solve the problem 
in every ca3e The test often adopted in 
such cases is whether in the event of the 
appeal being allowed as against the re¬ 
maining respondents there would or 
would not be two contradictory decrees 
in the same litigation with respect to 
the same subject-matter. It is a matter 
of common setose that the Court should 
not be called upon to make two in¬ 
consistent decrees about the same pro- 
party, and in order to avoid conflicting 
decrees the Court ha3 no alternative but 
to dismiss the appeal as a whole. If, on 
the other hand, the success of the appeal 
would not lead to such a result, there is 
no valid reason why the Court should not 
hear the appeal and adjudioate upon the 
dispute between the parties who are 
before it. 

Now, in the present oase, though there 
is one conveyance in favour of four per¬ 
sons, the share taken by each vendee is 
clearly speoified in the deed. Oa principle 
there is no real distinction between one 
deed transferring the whole of the im¬ 
movable property in equal shares to A, 
B, C and D, and four deeds, eaoh con¬ 
veying one fourth share in the property, 
to the four vendees respectively. The 
death of A pending the appeal undoubtedly 
debars the Court of appeal from dealing 
with his share, but his absenoe does not 
prevent the Court from determining the 
controversy with respect to the shares of 
the remaining three vendees. There 
might be one decree as to i4's share, and 
another decree of an inconsistent charac¬ 
ter governing the shares of the other 
vendees ; but as these decrees do not 
affect the same property, there is no legal 
difficulty in giving effect to them. We 
are hero not dealing with a case in which 
one decision settles the dispute one way, 
and another deoision determines it in an 
entirely another way, with respeot to 
the same matter, so that it becomes im¬ 
possible for the Court to carry out both 
the decisions at the same time. 
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The learned counsel for the parties 
have invited our attention to a large 
□umber of judgments, but it is unneces¬ 
sary to examine them here at length. 
Suffice it to say that there is a consider¬ 
able divergence of judicial opinion on the 
subjeot. A distinction must, however, 
be made between the cases, in which 
there is a specification or definition of 
shares or interests, and those in which 
there is no such specification nr defini¬ 
tion. The latter class of cases can have 
little or no bearing upon the issue arising 
in this case which, as stated above, is 
one of ascertained shares. There are no 
doubt some decisions which lay down 
the proposition that, even in the case of 
ascertained shares, the death of one res¬ 
pondent causes, not only a partial abate¬ 
ment, but a total abatement, vide inter 
alia, Khuda Bakhsh v. Alathra Das (l). 
But the balance of the authority favours 
the view that in such a case the appeal 
abates only in respect of the interest of 
the deceased respondent and not as a 
whole ; vide Mt. Zainah Bibi v. Rohila 
(6), Raghbir Saran v. Mt. Sohan Devi 
(1), Darshan Das v. Bikramajit Rai (12) 
and Sarat Kamini Dasi v. Chitanaya 
Chandra (15). Indeed, the Bombay High 
Court has gone so far as to hold that in 
either case the appeal abates only against 
the deceased respondent, and that it 
should be heard on the merits in so far 
as the other respondents are concerned : 
vide Chandarsang Verasbhai v. Khima- 
bhai Raghabhai (14) and Shankerbhai 
Manorbhai . Patel v. Mot Hal Ramdas 
Shah (13). 

There is no real difficulty in adopting 
m the present oase the rule against total 
abatement, which has the advantage of 
enabling the Court to adjudicate “upon 
the merits of the case and doQ 3 not com¬ 
pel it to dismiss it upon a technical 
ground. The Courts exist for determin¬ 
ing the merits of the dispute between 
litigants, and it is their duty to avoid if 
they can legally do eo, a result whioh 
CAU 808 hardship. 

_ My answer to the question, therefore 

is that the appeal in this case does not 

abate in toto but can proceed against B 
o and Jj. 1 

OWeUuiTo?' J ' _I 00 "™ r With tha 

adl^ Ch f nd - J ~ I have had the 

par^d hi e ?t re ? dlngtba j^gmeata pre¬ 
pared by the learned Chief Justioe and 


my brother Jai Lai and agree with them 
that our answer to the reference should 
be, that on the facts stated the abatement 
of t^he appeal against A does not result in 
the automatic dismissal of the appeal in! 
its entirety and that it can proceed, 
against B, C and D. As pointed out by: 
the learned Chief Justice the relevant, 
statutory provision relating is to be found 
in Cl. (3), R. 4, 0. 22, which runs as 
follows: 

(3) Where within the time limited bv law no 
application is made under sub-R. (1), the suit 
shall abate as against the deceased defendant. 

This clause was added to the Code in 
1903 with a view to set at rest the con¬ 
flict of judicial opinion in respect of the 
corresponding provision in S. 368 of the 
Code of 1882, the material portion of 
which was in these terms : 

When the plaintiff fails to make such appli¬ 
cation within the period prescribed therefor, 
the suit shall abate. 

It will be seen that S. 368 did not state 
that the abatement was only as against 
the deceased defendant. Some Courts 
interpreted this section literally and held 
that the suit abated in its entirety irres¬ 
pective of the fact that the shares of the 
various defendants were separate or sepa¬ 
rable, and in one or two oases the suits 
were dismissed in toto even when the 
deceased was a pro forma party. Other 
Courts, however, took the contrary view 
and rulel that the section contemplated 
abatement of the suit in respect of the 
deceased party alone and if the interests 
of the defendants could be separated the 
abatement was partial. The legislature 
preferred the latter view and iu 1908 
amended the seotion by enaotiog that in 
auch oirouinstances “ the suit shall abate 
as agamst the deceased defendant.’’ 

The amendment, however, has not pub 
an end to the controversy and a large 
volume of case law has grown up, whioh 
it is not always easy to reoonoile. The 

confliot of opinion now is not as to the 

interpretation of the newly added olause, 
which is definite and explicit enough, 

but as to the effect of the partial abate- 

ment on theeuit itself. It is admitted 
that the suit abates as regards the decea¬ 
sed person only but the absenoe from the 
reoord of hi3 heirs might result in the 
suit beooming imperfeotly constituted 
and consequently liable to dismissal on 
that ground.. If the suit is of such a 
nature that it oannot proceed without 
the representatives of the deceased per- 
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son (e. g.. suit relating to partnership) 
the Court will find itself powerless to 
deal with it any further and must neces¬ 
sarily dismiss it. If, however, the rights 
of the surviving defendants in the sub¬ 
ject-matter of dispute can be determined, 
without affecting th3 rights of the decea¬ 
sed person, the suit shall proceed. Again 
if the question arises in appeal, another 
principle has to be borne in mind. In 
such a case the Court has to see that it 
does not pass a decree, which it may find 
itself incapable of executiig, owing to 
the circumstance that the lower Court's 
decree in favour of the deceasd respon¬ 
dent has become final in consequence of 
the partial abatement of the appeal 
against him. If the result of the accep¬ 
tance of the appeal is to have on the 
rolls of the Court two absolutely contra¬ 
dictory decrees relating to the same sub¬ 
ject matter, it will stay its hands and 
refuse to proceed with the hearing of the 
appeal, but if the rights of the deceased 
and the surviving respondents are sepa¬ 
rate or separable and there is no real 
likelihood of a conflict between the dec¬ 
rees pissed as to their respective rights 
the appeal shall be heard. There is no 
dispute as to the soundness of these pro¬ 
positions but it is in their application to 
particular cases that the Courts have 
materially differed. Let us now apply 
these rules to the case before us. 

The leading decision of the Chief Co irt 
on the subject, the facts of whichwere«al- 
most similar to those of the present case, 
is Khada Bakhsh v. Uathra Dis (1). In 
that case the property in dispute had 
been sold to seven persons by one deed 
in which the area to be taken by each 
vendee was specified, but there was no 
specification made as to the proportion 
in which the vendees had paid the sale- 
money. On the death of the vendor his 
son instituted a suit for possession oa the 
allegation that the land was ancestral 
and°his father had sold it without neces- 
8 ity. The suit was dismissed by the 
lower appellate Court and the plaintiff 
preferred a further appeal to the Chief 
Court. During the pendency of the ap¬ 
peal, one of the vendees died and no 
application to bring his legal representa¬ 
tives on the record was made within 
time. The appeal accordingly abated as 
against that respondent. At the hear¬ 
ing an objection was taken on behalf of 
the respondent that in view of the face 
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that the representatives of the deceased 
respondent were not on the record, the 
appeal could not proceed against the 
surviving respondents. This objection 
was sustained and the appeal dismissed, 
the learned Judges (Shah Din and Cho- 
vis, JJ.) holding that ,as the land was 
still joint in the hands of the surviving 
vendees and the representatives of the 
deceased the liability of the cosharers 
was joint and not several. It will be 
noticed that in the sale-deed the area 
purchased by each vendee was specified 
and yet the learned Judges held that the 
appeal could not proceed against the six 
surviving vendees. The first ground 
given for this conclusion was that the 
proportion in which the sale price was 
paid by each vendee to the vendor was 
not specified in the deed. 

With all deference to the learned 
Judges, I fail to see the bearing of 
this fact on the maintainability of 
the appeal against the various ven¬ 
dees. That fact is, no 'doubt, of great 
importance in suits for pre-emption, but 
it appears to me to be wholly foreign to 
constitution of the appeal in cases like 
the one before us, which are governed by 
entirely different consideration. Nor do 
I see the force of the other argument that 
because the land was still joint in the 
hands of the various vendees ani che 
liability of the cosharers was joint and 
not several the appeal became imper¬ 
fectly constituted It must be borne in 
mind that the vendees in that case were 
not " joint tenants ” but were “ tenants- 
in-common ” having purchased the land 
in certain specific shares and the mere 
fact that partition by metes and bounds 
had not taken place doe3 not seem to me 
to affect the matter. The deed, though 
apparently'joint in favour of the seven 
vendees, was in reality equivalent to 
seven different sales in favour of each 
vendee, written on one piece of paper. 
The interests of the various vendees were 
woll defined and separate and the plain¬ 
tiff could prosecute the appeal against 
six of them leaving the seventh vendee 
alone. I cannot see how the acceptance 
of the. appeal in the case by the Chief 
Court would have militated against any 
of the principles which furnish the 
basis of the rule for total abatement. In 
that event the decree of the Chief ‘.Court 
(if in favour of the appellant) would not 
have been ineffective or infructuous nor 
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would it have been in any way inconsis* 
tent with that part of the lower Court’s 
decree, which had become final in conse¬ 
quence of the death of one of the vendees 
and the failure of the appellant to bring 
his representatives on the record. The 
acceptance of the appeal would have re¬ 
sulted in setting aside the sale to the 
extent of the shares of the six surviving 
vendees only, the share of the deceased 
being left untouched. The appellant and 
the heirs of the deceased would become 
co-owners in the property in the same 
proportion in which the surviving vendees 
and the deceased had held it before, and 
any of them could, by taking appropriate 
proceedings, have had the property ac¬ 
tually partitioned. In short he would, 
in the event of his appeal being success¬ 
ful, step into the shoes of the surviving 
vendees and would hold the property 
along with the heirs of the deceased ven¬ 
dee in the same way as the former held 
it at the time of the suit. 

Dr. Gokal Chand for the respondent 
was unable to urge any valid argument 
to the contrary. In fact he frankly con¬ 
ceded that if one of the vendees had died 
before the decision of the suit in the 
Court of the first instance the abatement 
would be partial and the suit could have 
proceeded against the other defendants 
but he contended that the position was 
different in a case where the death took 
place after the vendees had been success¬ 
ful in the trial Court and had obtained 
a joint decree in their favour. In my 
opinion, this ciroumstance ought not to 
make any difference, as the decree of the 
trial Court merely affirmed the pre-exist¬ 
ing rights of the defendants, both in 
relation to the plaintiff and as between 
them inter se. It did not, and could not 
oonvert a tenancyin-common into a joint 

wM'l°^ n ° r L ifc aff0ob the 9hai '03 

which they held the property. 

sJhZ«? P L ni0Dth6 rala whioh Sovorns 

such cases, has neen correctly aud suo- 

AdS 7 by my learned brother 

followin g terms in the 

S ( C 16 ): 0£ Ramm Khan v ’ Mast M 


or in h naJt 0 r / fi n Ui ^° r an ? ppeal abates - * Q whole 
the responfon^teaMi 011 wbetber tha interests of 
ned. Tf tfc.i 4 or ar8 not separately defi- 

Will abate nrflv™ aeparab ]°. the suit or appeal 
deeeaii. IfWhJl tegar - da ‘he interest of the 
th °y ere joint, the proceedings 

(16) A. I. R.1927 Lah. 851. 
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will abate as regards the whole of the joint 
interests. 

This decision is in accord with the 
conclusion arrived at by the learned 
Chief Justice and LeRossignol, J., in 
Letters Patent Appeal No. 42 of 1925 
Chet Ram v. Mt. Illaicho, decided on 7th 
April 1926 [reversing the single Bench 
judgment of Campbell, J., in Chet Ram 
v. Mt. Illaicho (17)], where it was held 
that 

from the authorities ci'ed at the bar the 
principle which emerges is that when 
the diflerent defendants have separate rights 
either ascertained or ascertainable in the 
property in suit, the suit can proceed against 
those defendants, who are made parties and 
does not necessarily fail because some of the 
defendants have not been joined. 

To the same effect is the earlier deci¬ 
sion of Nazir Khan v. Mangli (H), 
decided in 1911, but which was not noticed 
in Khuda Bakhsh v. Mathra Das (l). 

Applying this test it must be held that 
Khuda Bakhsh v. Mathra Das (1) was 
wrongly decided and must be overruled. 
I ana not unmindful of the fact that this 
ruling has been followed in a largo num¬ 
ber of cases decided by the Punjab Chief 
Court and the Lahore High Court, but 
it must not be forgotten that in several 
other decisions the learned Judges while 
trying to distinguish it, have really re¬ 
fused to apply the principle underlying 
it to cases the facts of whioh were subs¬ 
tantially similar. Reference may, in 
this connexion be made to Mt. Zainab 
Btbi v Rohila (6), ’Raghbir Saran v. 
Mt Sohan Devi (7), Nandoc Singh v. 
Baljit Singh (8) and Jalal v. Baha - 
wali (18). 

• °i° fc ? ink ifc necessar y to discuss 
in detail the numerous rulings of the 
other High Courts, bearing oh the point. 
It is, I think, 3uffioient to point out that 
the view prevailing in the Bombay High 
Court has been uniformly against- that 
taken in flWa Bakhsh v. Mathra Das 
Se°Shankerbhai Manobhai Patel v. 
Motilal Ramdas Shah (13), which fol¬ 
lows the earlier decision in Chandarsang 
Porasafeja* v Khtmabhai Raqhabhai 
(14), and at Allahabad the question may 
be taken to have been set at rest in 

P B°Tnd°i he . . appellant - b y fc be recent 

•D- judgment in Faqira v. Hardetva (19). 

. °.r foregoing reasons, I am of 
op inion, that on the facts as stated in 

(17) U924] 26 p. L. R. 797. ~ 

S «•1927 Lah. 783. 

(19) A. I. R. 1928 All. 172. 
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the reference, the appeal cm proceed 
against B, C and D. 

Jai Lai, J. —I have read the judgment 
of his Lordship the Chief Justice and 
agree with him that the answer to the 
first part of the question referred to this 
Court must b9 in the affirmative and to 
the seeond part in the negative. 

It would be observed that so far as the 
express provisions of the Civil Procedure 
Code are concerned, they are against the 
contention of the respondent that the 
appeal abate3 in its entirety. 0. 22, R. 4, 
clearly states that where no application 
is made to substitute the legal represen¬ 
tatives of the deceased defendant within 
the time limited by law the suit shall 
abate as against the deceased defendant. 


.The same law applies to appeals and 
instead of "the suit” and "the deceased 
defendant,” “the appeal” and the 
“deceased respondent” have to be read 
' when dealing with the ca39 of an appeal. 

. „ Reference may then be made to 0. I, 
\,R. 9, Civil P. C., which provides that no 
, y sfht Aall be defeated by reason of the 
£ ♦misjoinder or non-joinder of parties and 

» ' the Court may in every suit deal with 

^ fctfe matter in controversy so far a9 re- 
• gards the rights and interests of the 
parties actually before it. No statutory 
provision of the law of procedure laying 
down a contrary rule applicable to the 
present case has been referred to by the 
counsel for the respondent; there is, 
therefore, no sanction in the Civil Pro¬ 
cedure Code for ordering the abatement 
of the appeal in its entirety. 

This, however, do93 not conclude the 
matter. The question still remains whe¬ 
ther there is any substantive law, statu¬ 


tory or othefwise, which is a bar to the 
hearing of the appeal against the sur¬ 
viving respondents. An instance of a 
statutory provision making the presence 
of all the interested parties necessary 
before relief can be granted by the Court 
is to be found in S. 45, Contraot Act 
which provides that when a person has 
made a promise to two or more persons 
jointly, then, unless a oontrary intention 
appears from the contract, the right to 
claim performance rests as between him 
and them, with them during their joint 
lives, and, after the death of any of them 
with the representative of such deceased 
person jointly with th9 survivor, or sur¬ 
vivors, and after the death of the last 
survivor, with the representatives of all 
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jointly. It follows from this that in ri 
suit on a joint promise made to two or 
more persons jointly if one of such per¬ 
sons dies and his legal representatives 
are not brought on the record within toe 
time fixed by law the suit must abate as 
against the person so dying and the 
necessary consequence thereof is that the 
suit abates in its entirety because it 
cannot proceed in the absence of his legal 
representatives, it having been expressly 
laid down by iaw that in 9uch a case, 
unless the right to enforce the promise 
is expressly given to them, some of the 
joint promisees cannot enforce the same. 
The same rule applies to appeals, and 
therefore an appeal by the promisor 
against a decree granted against him in 
favour of the promisees jointly would 
abate in its entirety if one of the pro¬ 
misee-respondents dies and his legal 
representative is not properly substituted 
in his place. Similar instances can possi¬ 
bly be cited from other statutes, but no 
statutory provision applicable to the facts 
of the present case was cited by Dr. Gokal 
Chand Narang on behalf of the respon¬ 
dents. I am unable to hold that such a 
provision exists prohibiting the Court 
from proceeding with the aopeal as 
against the surviving defendants, the 
respondents in this appeal. 

It is next to be seen whether any prin¬ 
ciples of the substantive law are violated 
if under the circumstances the appeal i3 
allowed to proceed as against the surviv¬ 
ing respondents. In this connexion the 
learned counsel for the respondents con- 
tended that two principles of law would 
be violated if the appeal is allowed to 
proceed. The first objection of the coun¬ 
sel was that 9uch a course if adopted by 
the Court would result in contradictory 
decrees in the same suit. Applying this 
test to the facts mentioned in the ques¬ 
tion referred to this Court the counsel 
oentended that the appeal must be deemed 
to have been dismissed as against A and 
the decree of the trial Court affirmed so 
far as he is concerned, and that if the 
appellate Court proceeds with the hearing 
of the appeal as against the remaining 
respondents and finally accepts it and 
sets aside the decree of the trial Court, 
then there will be two decrees arising 
out of the same suit, one in favour of A 
dismissing the suit and the other against 
B, C and D, accepting the appeal ani 
dacraaing the suit. 
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' I am uaable to see that there is any 
real force in this objection. It must be 
remembered that the decree in favour of 
A has been allowed to stand by this 
Court not as a result of any adjudication 
on the merits in his favour but by virtue 
of the operation of a provision of law due 
to the default of the appellants. There 
is not, therefore, in this case a contradic¬ 
tory finding or adjudication by this Court 
to which any reasonable objection could 
be taken. Moreover, the existence of 
contradictory decrees in some cases is 
legally possible. For instance, supposing 
there had been four sale-deeds, each with 
regard to a one fourth share in the pro¬ 
perty in suit, and four different suits had 
been instituted by the plaintiff in the 


against B, C and D will be infruotuous 
or ineffective. One test is whether it 
will be open to the legal representatives 
of A to contend successfully, if after 
obtaining his decree against B, C and D 
with regard to their interest in the pro¬ 
perty in suit, the plaintiff, decree-holder 
seeks to execute it, that they have ob¬ 
tained such an indefeasible right in the 
entire property, that is to say, both in the 
share of .4 and in those of B, C and D, as 
to make it impracticable for the plaintiff, 
decree-holder, to reap the fruit of the 
decree obtained by him against B, C and 
D. I do not see how the legal represen¬ 
tatives of A can raise such an objection 
which will amount to a claim that the 
shares of B, C and D have also vested in 


trial Court. It was open to the trial 
Court in some of them to come to the 
conclusion that the property was ances • 
tral and in the others to hold that the 
property was not ancestral because each 
case had to be decided on the evidence 
produced therein, and it is conceivable 
that some of the vendees were able to 
produce convincing evidence as to the 
nature of the property and the re3t were 
not equally fortunate. I see no legal 
objeotion to the so-called contradictory 
decrees or findings in suoh cases. To 
give another instance suppose a 9uit is 
instituted against A and B the joint 
executants of a bond and A confesses 
judgment but S pleads that the bond 
was executed for an illegal consideration. 
If the Court finds the plea of B esta¬ 
blished and dismisses the suit as against 
him but deorees it a9 against A on his 
own oonfession, oan there be any valid 
objection to suoh a decree ? I think not. 
There is, therefore, no force in this con¬ 
tention of the learned counsel. 

The second objeotion of the learned coun¬ 
sel was chat if a9 a result of the hearing of 
the appeal this Court 9et aside" the' decree 
of the trial Court aud-decreed the suit as 
agaiuat B, C and D, the decree so passed 
would be infruotuous and ineffective. 
This is certainly an answerable objeotion 
to the hearing of the appeal as against B, 
G and D if it oan be established that the 
decree against B, C and D would be in- 
tructuous, because it is a well-recognized 
rule of law that no Court shall pas 3 an in¬ 
fruotuous and ineffective decree—a deoree 
which it cannot enforce. I do not, how¬ 
ever, consider that the decree passed 


them. I consider that the plaintiff can, 
in spite of the dismissal of the suit against 
A, get an effective relief against the 
others by obtaining a declaration that Me 
title of the latter will be displaced :py 
him when the limited interest of tjftir 
vendor expires and then in proper pfc* 
ceedings and on the proper oocasi^i tna 
Court will put the plaintiff in joint pos¬ 
session of the shares of B, C and D along 
with 4’s legal representatives with the „ 
result that the plaintiff will step into " 
the shoes of these men and if necessary 
will be able to get separate possession of 
their shares in the property in dispute by 
means of partition proceedings against 
i4’s legal representatives. I am, there¬ 
fore, unable to see why in the present 
suit the Court is unable to deolare that 
the sale with regard to the shares of B, G 
and D is invalid and will not affeot the 
reversionary rights of the plaintiff while 
the sale of the one-fourth share in favour 
of A remains unimpeaohed. I am con¬ 
sequently unable to hold that the decree, 
if one is passed in favour of the plaintiff 
against B, C and D as a result of the 
present -appeal, will be infruotuous or 
ineffective. 

Nor do I think it makes any difference, 
as was urged at the Bar, in the con¬ 
sequences that, in my opinion, mU3t 
follow as already indicated when the 
shares of the vendees are aotually ascer¬ 
tained and specified in the sale-deed and 
when they are not so specified but are 
ascertainable. I see no distinction bet¬ 
ween the two oases for the purpose of 
applying the rule as to the abatement of > 
suits or appeals as in both oases the 
guiding factor is the real pature of feha. 
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interest of the deceased party and not 
necessarily what appears or does not ap¬ 
pear in the document evidencing the title 
of such party. 

Agha Haidar, J. —In order to under¬ 
stand the reference which has been made 
to the Full Bench, it is necessary to state 
briefly a few facts out of which it has 
arisen. On 19th July 1920 one Kbarak 
Singh , defendant 5, by a registered sale- 
deed, sold his half-share in four shops to 
Gulab Singh, Rattan Singh, Mehr Singh 
and Karam Singh, sons of Prem Singh, in 
equal shares, the consideration being a 
lump sum of Rs. 14,000. On 18th May 
1921 Sant Singh and Ishar Singh, the 
sons of Kharak Singh, instituted a suit 
in the Court of the Senior Subordinate 
•Judge, Lyallpur, for a declaration that 
the sale-deed in respect of the ancestral 
property executed by defendant 5 in 
favour of defendants 1 to 4 on 19th 


number of case? were cited on behalf of the 
parties and the learned Judges, in view c)[ 
the undoubted conflict of authorities on 
the subject, directed that the question 
may be referred to a larger Bench so that 
an authoritative pronouncement may be 
made on it once and for all, as the point 
involved was of considerable importance 
in daily practice. The terms of the 
reference are as follows : 

A’ sells immovable property to A, B, C and 
D. In the sale-deed it is stated that the pro¬ 
perty has been sold to the vendees in equal 
shares. The reversioners of the-vendor insti¬ 
tute a suit for a declaration that the sale shall 
not affect their reversionary rights after the 
vendor’s death. The suit is dismissed and the 
plaintiffs appeal. During the pendency of the 
appeal A, one of the vendees, dies and, as his 
representatives are not brought on the record 
within time, the appeal abates as against A. 
Can the appeal proceed against B, C and D, the 
surviving vendees-respondents, or must the 
abatement of the appeal as against A result in 
the dismissal of the appeal in its entirety? 


7 


July 1920 shall, on the death of de¬ 
fendant 5, be null and void and ineffectual 
as against the plaintiffs’ reversionary 
rights. The Subordinate Judge dis¬ 
missed the plaintiffs’ claim._ The plain¬ 
tiffs filed an appeal to this Court on 
2nd October 1922. On 15th April 1923 
defendant 1, Gulab Singh, died. No ap¬ 
plication, however, was made within the 
period prescribed by the law of limitation 
for bringing the legal representatives of 
the deceased Gulab Singh on the record. 
The inevitable result was that the appeal 
abated automatically as against Gulab 
Singh, defendant-respondent 1, vide 
Churya v. Baneshuar (20). When the 
anneal came up for final hearing an ap¬ 
plication was made on the 19th May 1926 
under O. 22, R. 9, Civil P. C , prayicg that 
on certain specified grounds the abate¬ 
ment may be set aside. This application 
was rejected by the learned Judges who 
were hearing the appeal. At this stage 
counsel for the remaining respondents 
took the preliminary objection that as a 
result of the abatement of the appeal 
against defendant-respondent 1, the whole 
appeal had become infructuou3 and could 
not proceed against the surviving defen* 
dants-respondents and must, therefore, 
abate and be dismissed in its'entirety. On 
the other hand counsel for the appel¬ 
lants contended that the appeal abated 
only against the deceased respondent and 
could proceed against the remaining res¬ 
pondents for decision on the merits. A 
(207a 7L^R. 19-6 All. 217=46 All. 334 (F.BJ. 


Before I proceed to discuss the conflict¬ 
ing mass of case-law on the subject it is 
desirable to approach the question re¬ 
ferred to the Full Bench as an abstract 
proposition of law and to try to find out 
the proper solution according to the 
general principles of law, without being 
hampered by the judicial decisions of the 
various High Courts in India. 

The sale-deed is in favour of four dif¬ 
ferent persons. It is true they are- 
brothers, but their shares are clearly 
specified and each is entitled to a one- 
fourth share only. This being so it was 
open to the plaintiffs to bring four 
separate suits at one and the same 
time against each of these four defen¬ 
dants. And while these four parallel 
suits were proceeding, if one of the defen¬ 
dants in one of these suits had died and 
his legal representatives Bad not been 
brought on the record with the result 
that the suit abated as against him, it 
cannot be argued with any show of 
reasoning that the three other suits 
against the three other defendants would 
have also abated. This being so, I fail to 
understand what difference does it make 
if the plaintiff brings one suit against 
these four persons, the extent of whose 
interest in the sale of 19th July is clearly 
defined. The same principles would apply 
to the present appeal, having regard to 
the provisions of O 22, R. lli Civil P. C. 
It is true that there is no apportionment 
of consideration, but this ought not to 
make any difference because the plaintiffs 
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are challenging the transfer of the alleged 
ancestral property by the father in favour 
■of the vendees and it is a matter of in¬ 
difference to them as to what sum, by way 
of consideration, was paid by each of the 
four vendees. We can test this proposi¬ 
tion by assuming that instead of the sale- 
deed there had been a deed of gift, with¬ 
out any consideration. The position 
would not be altered. It would be open 
to the plaintiffs to bring a suit challeng¬ 
ing the transfer by way of gift and the 
total absence of consideration would not 
make any difference to their claim Thus 
the fact that the amount of consideration 
is indicated by one lump sum ought not to 
affect the question which we have to 
oonsider. 

Reverting to the four separate suits 
already assumed it cannot be urged that 
the plaintiffs would not be competent to 
withdraw one of the suits against the sole 
•defendant in one of the suits under 0. 23, 
R. I, Civil P. C.. Again, there would be no¬ 
thing to prevent the plaintiff from entering 
into a compromise with the defendants 
in one of the suits and as a result of the 
■compromise asking the Court to dismiss 
that suit. Applying the same reasoning 
to the present appeal in view of 0. 22, 
R. 11, Civil P. C , in'my opinion it would 
be competent to the plaintiffs-appellants 
either to withdraw unconditionally their 
appeal qua defendant-respondent 1 or to 
enter into a compromise with him and 
then ask the Court to dismiss the appeal 
as against him. This being so, I cannot 
understand how on general principles the 
mere fact that one of the defendants or 
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of 9ub*R. (3) is a distinct departure from 
the phraseology of the old S. 368, in that 
it lays down that 

where within the time limited by law no 
application is made under sub-H. (1). the 
suit shall abate as against the deceased defen¬ 
dant. 

The italicized words introduce an im¬ 
portant change and the meaning of the 
text standing by itself is clear and un¬ 
mistakable, in that it lays down that 
from the mere faot that the suit has ab¬ 
ated against the deceased defendant it 
does not necessarily follow that it would 
abate against the remaining defendants as 
well. In faot there are some cases, 
which I shall presently discuss, which 
have laid down the proposition that by 
reason of this altered phraseology the 
suit or appeal, as the case may be, must 
proceed as a matter of coarse, even if it 
has abated as against a particular defen¬ 
dant or respondent. I am not prepared, 
with due deference, to accept this broad 
and general statement of law. It would, 
in my humble judgment, depend upon 
the nature of the suit and the relief 
claimed. There are some suits which, 
from their very nature, cannot proceed 
if one of the defendants dies and his 
legal representatives are not duly 
brought on the record. One very good 
t69t is whether the particular suit was 
one which, when originally instituted, 
could have proceeded in the absence of a 
party. I may illustrate the proposition 
whioh I am submitting by referring to a 
suit for partition or for the dissolution 
of partnership and rendition of accounts. 


respondents has died it should follow as There is a very good illustration of a 
a matter of course that the whole suit or suit belonging to the latter olas9. In 
appeal should abate. Raj Chunder Sen v. Ganga Das Seal (21). 

Under the old Code, Act 14 of 1882 w hioh was a suit for aocounts and for 
S. 36S, which was the section correspond* wi ° din 8 U P the affairs of a partnership 
ing to 0. 22, R. 4, of Act 5 of 1908, the ™bioh had subsisted between the plain- 
words used by the Legislature were': fc ^ s an( * the several defendants, there 

Where the plaintiff fails to make such an wer ® 00 pQplioated questions between the 
application within the period prescribed there- parties inter se as regards their respeo- 
for the suit .hall abate. tive relations. One of the defendants- 

tt is significant that even under the respondents in the suit died. An appli- 
old Code and in sjjite of the phraseology ca tion to bring his legal representatives 
used in S. 363 there were oases that the 0Q ^he record was made and being time 
total abatement of the suit would not barred was eventually dismissed. It 
ollow in case the interests of the several was held by their Lordships of the-Privy 
efendants were distinct and oapable of Uounoil that the nature of the suit was 
separation. The present Code of Civil 
Procedure has introduced an important 
change by altering the phraseology of 
a. 4, and we find that the language 


suoh that the oause of aotion did not 
s qryive aga inst the remaining respon- 

(II) [1904) 31 Gal. 487=31 1. A. 71=8 0. w.~ 
N. 443=8 Bar. 623 (P. C.). 
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dents and therefore the whole appeal 
bated. 

Some cases of injunctions also present 
similar features. Thus if several plain¬ 
tiffs bring a joint suit for a mandatory 
injunction against a defendant and ob¬ 
tain a decree and the defendant appeals, 
and during the pendency of the appeal 
one of the plaintiffs-respondents dies and 
his legal representatives are not brought 
on the record, the result would be a dead¬ 
lock. The decree in favour of the de¬ 
ceased plaintiff-respondent would become 
final and his legal representatives would 
be entitled to execute it, while the de¬ 
fendant, in case he succeeds in his appeal 
against the remaining plaintiffs respon¬ 
dents, would be powerless to stop them 
from executing the decree in their favour. 
In this class of cases also it is not pos¬ 
sible to allow the appeal to abate against 
one of the respondents only and to pro¬ 
ceed with its trial as against the remain¬ 
ing respondents. The appeal must abite 
as whole. A case of this kind is to be 
found in Gauhar Khan v. Slier Muham¬ 
mad Khan (22). 

My view, therefore, is that the death 
of one of the respondents does not neces¬ 
sarily result in the abatement of the ap¬ 
peal in its entirety. The interpretation 
placed upon the concluding words of 
0. 22, R. 4 (3). namely, that the appeal 
must as a matter of course proceed against 
the remaining respondents in spite of 
its abatement against the deceased res¬ 
pondent i9 too wide and is not justified. 

!As already stated it would depend en¬ 
tirely upon the nature of the suit, and 
if the suit, having regard to its frame and 
character, could proceed in the absence 
of the deceased defendant there is no 
reason why the appeal should not ordi¬ 
narily proceed against the surviving 
respondent or respondents. 

I may observe that the cases of the 
members of a joint Hindu family gov¬ 
erned by the law of Mitakshara, being 
parties to a suit or appeal, and the case 
of parties to a suit for pre-emption, are 
governed by different principles which 
are not applicable to the facts of the re¬ 
ference before us. 

As regards the case-law on the subject 
I would naturally begin with a discussion 
of the cases of our own High Court and 
of its predecessor, the Chief C ourt of the 

“(■ >-2) [1913] 107 P. L. R. 1913=18 I. C. 25U=b4 
P. W. R. 1913. 


Punjab. In Mir Nawab v. Hardeo (23) 
one out of the two 'persons, who repre¬ 
sented a numerous body of respondents 
under 0.1, R. 8, Civil P. C., died during 
the pendency of the appeal before the 
Chief Court and the application to bring 
his legal representatives on the record 
was rejected as it was made after the 
expiry of the period of limitation. The 
learned Chief Judge, referring to the 
terms of 0. 22, R. 4 (3), Civil P. C, ob¬ 
served that they were imperative and 
that no case has been established which 
would justify a departure from the rule 
that the appeal shall be dismissed under 
the circumstances. It is clear that the 
learned Chief Judge was thinking of the 
provisions of S. 368, Civil P. C. (Act 14 
of 18S2) which provided that if the plain¬ 
tiff failed to make such an application 
within the period prescribed therefor, 
the suit shall abate. 0. 22, R. 4 (3) of 
the Code of 1908 says exactly the con¬ 
trary, namely, that the suit shall abate 
as against the deceased defendant. Thus 
the reference to the terms of ’0. 22, R 4 
(3), Civil P. C. is inaccurate. Then fol¬ 
lows the following cryptic paragraph : 

The decree was joint and we concur in the' 
exposition of the law contained in the judgment 
of a Division Bench in Civil Appeal No. G49 of 
1907, that on the death of one of two represen¬ 
tatives of the body of respondents the appeal 
abates, 

I am at a loss to understand the exact 
meaning of this sentence. It only con¬ 
veys to my mind the impression of rough 


d ready injustice. 

I find, however, that this judgment¬ 
's animadverted upon in Hadu v. Lalar 
where the learned Judges observe as 

iVe do not rely upon Mir Nawab v. Hardee' 
!) which is a very brief judgment and which 
uased upon an unpublished ruling, the parti- 
lars of which appear to have been wrongly 
oted and whioh we have been unable to find. 

Therefore this case cannot be of any 

lp to the respondents. 

Nazir Khan v. Mangli (ll) goes to the 
her extreme and, while distinguishing. 
ir Nawab v. Bardeo (23), it puts.a very 
de construction upoij 0. 22, R. 4 (3), 
vil P C., and lays down that the ap- 
al abates only against the deceased 
mondent implying thereby that it 
mid proceed in the ordinary course- 
ainst the other respondents. As i 
ve already state d such a general state 


I [1911) 60 P. R. 1911=42 P. L.-R. 1912— 
121. C. 671=238 P. W. R. 1911. 
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menfc of law is misleading and in fact 
goes too far. I find that the learned 
Judges do not refer to any authorities 
to any general principles of law in support 
of their view 

The most important case on which 
counsel for the defendants-respondents 
relied in support of his contention is 
Khuda Bakhsh v. Mathra Das (l). In 
that case, Ghulam, the father of the 
plaintiff, sold the land in suit to one 
Mathra Das, who in his turn sold it to 
four persons in specified shares. On the 
death of Ghulam, his son brought a suit 
claiming to recover possession of the land 
from the vendees. In this suit Mathra 


While the appeal was pending the appel¬ 
lants made an application alleging that 
Mt. Mohni and Mt. Lachha Kunwar , 
two of the plaintiffs-respondents, had 
died and that Hem Kunwar who was 
already on the record, was their legal 
representative. Accordingly necessary 
alteration was made in the array of 
defendants. At the hearing of the appeal 
Hem Kunwar satisfied the Court that 
Mt. Mohni was alive and that he was not 
the legal representative of Mt. Lachha 
Kunwar and that in any event the appli¬ 
cation to place him on the record as her 
legal representative was made more than 
six months after the date of her death. 


Das was implead as a pro forma defen¬ 
dant while the suit was contested by the 
transferees from Mathra Das. The trial 
Court decreed the suit, but the lower 
appellate Court, on appeal, dismissed the 
plaintiff's claim. The plaintiff filed a 
second appeal in the Chief Court and 
while this appeal was pending one of 
the purchasers from Mathra Das, namely, 
Muhammad Din, defendant-respondent, 
died and no application was made to 
bring his legal representatives on the 
record. The appeal consequently abated 
so far as Muhammad Din’s share in the 
land was concerned. The question arose 
whether the appeal could be continued 
against the remaining three transferees 
from Mathra Das. It may be observed 
here that although the area which eaoh 
transferee was to take was specified in 
bighas, the total area covered by the 
sale-deed was joint and undivided. The 
learned Judges following Hem Kunwar v 
Amba Prasad (24), observed that as the 
land was joint, the liability of the oo- 
sharers was also joint at present even 
although on partition eaoh of the con¬ 
testing defendants would 1 be allotted a 
certain share. They accordingly held 
that the appeal cannot proceed against 
any of the respondents and must, there¬ 
fore, abate in its entirety. The Allahabad 
decision arose out of a suit for recovery of 
possession of certain land. It was brought 

?£»? r , pl ? intiffs ’ narn0 ly Raj Bahadur, 
Mt. Mohni, Mt. Lachha Kunwar and Hem 
Kunwar, who claimed to be jointly en¬ 
titled to the land in suit. The Court of 

i • in ® tance deoreed the plaintiff’s 
olaim. The defendants went up in appeal 

‘ h ® i° w ? r appellata Court and im- 
Pjgad gd the four plaintiffs as respondents. 

(24 ) [1800] 22 All. 480=(1900) A. W. N. 136~ 


It appeared that notice of the appeal was 
not served on Mt. Mohni and with regard 
to Mt. Lachha Kunwar it was held that 
Hem Kunwar had been wrongly placed 
on the record as her legal representative. 
The lower appellate Court deoreed the 
appeal in the following terms: 

It is decreed that the claim of the plaintiffs- 
respondents Raj Bahadur and Hem Kunwar be 
dismissed with costs and the appeal of the 
defendants appellants be dismisssd with costs 
as against the plaintiffs-respondents,Mt. Mohni 
and Mt. Lachha Kaur. 

Hem Kunwar and Raj Bahadur went 
up in appeal to the High Court and a 
learned single Judge decreed the appeal, 
holding that it was one where the right 
to appeal did not survive against the 
surviving respondents only, but against 
them and the representatives of the res¬ 
pondent who had died and that having 
regard to the provisions of S. 368 read 
with S.582, Civil P.C., Aot 14 of 1882, the 
whole appeal before the lower appellate 
Court should have abated. There is no 
discussion of any principles of law in the 
judgment, nor do we know whether the 
interests of the several plaintiffs-respon¬ 
dents in the lower appellate Court were 
specified and discriminated. This diffi¬ 
culty was experienced by a Benoh of the 
Calcutta High Court in a oase’in Joy 
Gobind Laha v Monomotlia NathBanerji 
(25), while considering the case of Hem 
Kunwar v. Amba Prasad (24). In my 
opinion in the absence of any clear in¬ 
dication that the shares of the plaintiffs- 
respondents were distinctly specified, the 
Allahabad case was not an authority 
whioh would support the deoision of the 

1 « ar “ ed in Khuda Bakhsh v. 

Mathra Das (1). In my humble judg¬ 
ment, having regard to the nature of the 

laoj 11906] 33 Cal. 580. 
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suit ani the provisions of 0. 22. R 4 (3). 
Civil P. C., this case was wrongly de¬ 
cided. Thera was nothing at all to pre¬ 
vent the appeal from proceeding against 
the surviving defendants*respondent 3 
after the appeal had abated against Mu¬ 
hammad Din. The plaintiff, if success¬ 
ful against the three contesting respon¬ 
dents. could obtain joint possession of the 
property along with the legal representa¬ 
tives o \ Muhammad Din under the pro¬ 
visions of 0. 21, R 55(2), Civil P. C. 
There is no principle either of law or of 
equity which would justify the Court in 
depriving the plaintiff of such advanatage 
as he may be entitled to, in case he is 
successful on the merits, in his appeal. 

The case in Hadu v. Lala (2), purports 
to follow Khuda Bakhsh v. Mathra Das 
(l). This case was in my opinion cor¬ 
rectly decided on its own facts, irres¬ 
pective of the decision in Kkuda Bakhsh 
v. Mathra Das (l). The case arose out 
of a suit which the plaintiffs, the pro¬ 
prietors of taraf charhda had brought 
against the defendants, their co-proprie¬ 
tors, for a declaration that the shamilat 
land of their taraf was divisible between 
■the proprietary body of the taraf accord¬ 
ing to their ancestral shares and not 
according to the entries in the khewat. 
The trial Court dismissed the suit. The 
defendants filed a first appeal in the Chief 
Court and while the appeal was pending 
one of thedefendants-respondents, namely 
Daim, died. An application to bring his 
legal representatives on the record wa3 
filed too late and the appeal was held to 
have abated against Daim. It was rightly 
held that the suit abated as a whole. It 
would at once appear from this brief 
statement of the facts of the case that it 
was a suit in which from its very nature 
it was necessary that all the membsrs of 
the proprietary body should be arranged 
before the Court, either as plaintiffs or 
defendants, so that their rights may be 
fully determined and adjusted. The 
learned Judges applied the correct test 
that the suit could not have been cor¬ 
rectly framed and instituted if Daim had 
been left out of the array of parties. 

The case in Jamna v. Sarjit (26), 
belongs to the same class of cases and 
may be taken to have been correctly de¬ 
cided by the learned single Judge, 
although unfortuiately, the judgment 
comes to an end somew hat a br uptly 

(2Sj LiyiSj 67 P. R. 1919=5-2 1. G. 510. 


without any discussion of authorities or 
legal principles. 

The case in Inayat 'v. Ganga (3), was 
a mortgage suit brought by the plaintiff 
for possession of '‘Certain land on the 
allegation that the mortgage on the land 
had bsen discharged. The suit was dis¬ 
missed by the trial Court and while the 
plaintiff's appeal was pending in the 
lower appellate Court, Sukhu, a co-mort¬ 
gagee, who was impleaded as one of the 
respondents, died and his legal represen¬ 
tative was not brought on the record. 
The lower appellate Court accordingly 
dismissed ths suit. In second appeal a 
Bench of the Chief Court rightly held 
that the plaintiff's suit could not have 
proceeded at all unless Sukhu in his 
capacity as a co-mortgagee had been 
impleaded and on his death as a respon¬ 
dent the appeal could not have proceeded 
from the very nature of the suit. I have 
no doubt that the learned Judges while 
deciding this appoal had in their mind 
the well-known principle} of law that in 
a mortgage suit every person having an 
interest in the mortgage security should 
be joined asapirty, that a mortgage is 
primarily indivisible and that, except in 
special circumstances, which did not 
exist in the oase bsfore them, the in¬ 
tegrity of the mortgage cannot be broken. 
Therefore, the decision was based upon 
different principles which have no appli¬ 
cation to the present case. 

We now come to an important judg¬ 
ment in Mt. Zainib Bibi v. Bohila (6), 
which fully supports the appellants’ 
contention. In this case the plaintiff 
brought a suit against nine defen¬ 
dants, for po3se33ioi of certain lands 
on the ground that it was S9lf-acquired 
property of the last owner and that 
the plaintiff, as his daughter, bad a 
preferential right as .against the defen¬ 
dants who were collaterals. The trial 
Court dismissed the suit. The plaintiff 
came up in appeal to the Chief Court 
One Sadar Dia, defendant-respondent, 
died without his legal representatives 
being brought on the record. The suit 
consequently abated as against Sadar 
Din. It was urged on behalf of the re¬ 
maining defendants-respondents that the 
appeal abated as a whole, but this con¬ 
tention was overruled by the learned 
Judges who held that Sadar Din had no 
joint right with his co-defendants but 
each nad a separate interest and, there* 
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fore, Sadar Din’s heirs will retain the 
shares secnred to him by the decree of 
the trial Court and that there was noth¬ 
ing to prevent the plaintiff-appellant 
from attacking the remaining defendants- 
respondents. The learned Judges re¬ 
ferred to Khuda Bakhsh v. Mathra 
Das (1), but observed that that case pre¬ 
sented features which differentiated it 
from the case before them. With due 
respect to the learned Judges I fail to see 
any differentiating features. The posi¬ 
tion of the defendants in Khuda Bakhsh 
v. Mathra Das (1) as well as in Mt. 
Zainab Bibi v. Rohila (6) was practi¬ 
cally the same. However, the case sup¬ 
ports the contention of the appellant and 
i3 an authority in his favour. In my 
judgment the decision proceeds on the 
right principle. 

Mt. Zainab Bibi v. Rohila (6) was 
followed by a Division Bench of two 
Judges in Nandoo Singh v. Baljit 
Singh (S). The facts of the two cases 
are exactly similar, with this difference 
only, that the case in Nandoo Singh, etc. 
v. Baljit Singh (8) was a suit for a 
declaration and therefore is an authority 
which supports even more fully the con¬ 
tention of the appellants in the refer¬ 
ence before us. I need not stop to con¬ 
sider the case in L. Devi Das v. Miiham * 
mad (10) which, although decided by 
two learned Judges, does not contain 
either any disoussion of legal principles 
or of the reported decisions on the 
subject. i 


In the case in Sardari Mai v. Ran 
Lai (27) three persons obtained a join 
decree on the foot of a mortgage for i 
sum of Rs. 6,670 with costs realizable b' 
the sale of the mortgaged property 
The defendant appealed to the Higl 
Court and while the appeal was pendini 
one of the plaintiffs-respondents diec 
and her legal representatives were no 
brought on the record. The learnei 
Judges observed that 
under 0. 2 a, R. 4, Civil P. C„ the appea 
abates entirely unless the right to appea 
sumves so far as the present respondents ar 


due re3 P 0ot 1 b 0 ? to submit that 
C- 22, R. 4, Civil P. C., says exactly the 
contrary, in that it provides that the 
appeal shall abate as against the de- 
ceased defendant only and not in its enti- 
—In jsnv event this ca se does not 

TlMOi 1 Lib. 231^57 I. C. ~ie9=i 
J. 225. 


apply to the facts of the reference be¬ 
cause here the decree was for a single 
sum of money and was joint in its char¬ 
acter, the shares of the decree-holders 
not being specified. 

The case in Raghbir Saran v. Mt. 
Sohni Devi (7) presents certain diffi¬ 
culties though the decision is correct. 
The widow of B. S., while in possession 
of her husband's estate, made a gift of 
four items of property in favour af defen¬ 
dants 2 and 3. These donees sold one of 
the items of property to defendants 4 
to 36. The property sold was indicated 
by 29 shares, 27 of which were trans¬ 
ferred to vendees 1 to 27 and 
the remaining two shares to vendees 
28 to 31. A suit was brought by 
the adopted son of the deceased B. S. 
for possession of the property transferred 
by the widow. While the suit was 
pending, one of the vendees, namely, 
Hargopal (defendant 30) died and no ap¬ 
plication to bring his legal representa¬ 
tive? on the record was made within 
time. The suit therefore abated against 
Hargopal. The trial Court dismissed the 
whole suit holding that as a result of the 
death of Hargopal the whole suit had 
abated. Plaintiff appealed. On behalf 
of the respondents it was conceded that 
the appeal oould not possibly abate 
against the defendants (Set II). It was, 
however, contended that the suit abated 
as against the co-vendees of Har¬ 
gopal (Set I). Reliance was placed by 
the respondents upon the case of Khuda 
Bakhsh v. Mathra Das (l) and it was 
argued that as the interests of the 
vendees (Set I) were joint in the sense 
that the property acquired by them 
under the sale-deed had not bsen aotually 
divided, therefore the appeal- abated 
against this set of defendants. The 
learned Judges, while distinguishing the 
case of Sardara v.Allahgar (28) observed 
that Hargopal, the deceased defendant- 
respondent, had only l/29th share accord¬ 
ing to the specification of shares in the 
sale-deed and. that therefore his oo- 
vendees had no concern with this l '29th 
share. In my judgment, having adopted 
this line of reasoning, the learned Judges 
should have refused to follow the rule 
of law laid down in Khuda Bakhsh v 
Mathra Das (l). The learned Judges, 
however, tried to distinguish the facts 
of the case befo re them from those of 

(28) A. I. R. 1923 Lah. 182j r 
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Khuda Bakhsh v. hlathra Das (l) by 
observing that in the latter case the son 
who had brought the suit to avoid the 
effect of the sale-deed executed by bis 
father could not achieve his object and 
obtain possession of any portion of the 
property without getting rid of the sale- 
deed and that as the sale-deed was a 
joint one, the suit could not proceed 
against the surviving defendants alone. 
The learned Judges seem to be under the 
impression that Khuda Bakhsh v. 
hlathra Das (1) was a suit for the can¬ 
cellation of a deed of sale. As a matter 
of fact it was a suit for possession and on 
the plaintiff’s proving his title the sale-' 
deed would no longer have any legal 
effect. The learned Judges, however, 
relied upon the principles of law laid 
down in hit. Zainab Bibi v. Rohila (6) 
and held that the suit abated only as 
regards the interest of Hargopal, the 
deceased defendant, and should have 
been allowed to proceed against the re¬ 
maining defendants. The learned Judges 
having decided to follow the principle of 
hit. Zainab Bibi v. Rohila (6) should 
have consistently dissented from the case 
in Khuda Bakhsh v. hlathra Das (1). 
The distinction which has been made, a3 
1 have tried to show, is not the right dis¬ 
tinction. The decision of the learned 
Judges, however, in Ragliubir Saran v. 
hit. Sohni Devi (7) is correct, and I fol¬ 
low it as well as the principle of the 
decision on which it is founded, namely, 
hit. Zainab Bibi v. Rohila (6). 

Raghubir Saran v. hit. Sohni 
Devi (7) and hit. Zainab Bibi v. 
Rohila (6) have been recently followed 
by a Bench of this Court in the 
case of Jalal v. Bahawali (9 T where 
the facts were very similar and the 
learned Judges observed that where 
the interests of the reversioners of 
the deceased proprietor were ascer¬ 
tainable and originally a suit could 
have been brought against some of the 
defendants in respect of the land which 
fell to their share there was no reason 
why on the abatement of the appeal 
against one of the respondents (rever¬ 
sioners) the appeal should not proceed 
against the remaining respondents the 
extent of whose.respective interests was 
clearly defined. 

Lastly, I may refer to the decision 
of a learned single Judge in Karam 
Khan v. blast Ali Khan (16) which 
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besides following Raghubir §aran v. hit 
Sohni Devi (7) and hit. Zainab Bibi v- 
Rohila (6), further relies upon the 
principle of the recent case in Darshan 
Das v. Bikramajit Rai (12). The 
learned Judge observes that the question 
whether the appeal abates -in whole or 
in part depends on whether the interests 
of the respondents are or are not separ¬ 
ately defined and if they are, the appeal 1 
would abate only as against the in¬ 
terests of the deceased respondent. 
This in my opinion is the correct prin¬ 
ciple deducible from the cases relied-' 
upon by the learned Judge. 

Thus the preponderance of the relevant 
judicial authority in this Court is in 
favour of the contention put forward by 
the learned counsel for the plaintiff9-ap- 
pellants. In my humble judgment the 
case in Khuda Bakhsh v. hlathra Das (l), 
and other cases which have followed 
its authority were wrongly decided. 

In the Bombay High Court the current 
of decisions has been uniform and this 
perhaps accounts for the paucity of the 
case-law on the subject. The first case 
of-any importance is Chandar Sang v. 
Khimabhai (14) This was a suit for 
possession which the trial Court decreed. 
There was an appeal to the lower ap¬ 
pellate Court and during the course of the 
appeal one of the plaintiffs-respondents 
and one of the defendants-appellants died 
and their respective legal representatives 
were not brought on the record. The 
lower appellate Court dismissed the ap¬ 
peal on the ground that the land being 
held in common the appeal was there¬ 
fore defective for want of parties. The 
defendants filed a second appeal in the 
High Court and the learned Judges, so 
far as the death of the deoeased respon¬ 
dent was concerned, held that the lower 
appellate Co art ought to have acted 
under the provisions of S. 368, Civil 
P. C. (now 0. 22, R. 4 (3) of the new 
Code), and declared that the appeal had 
abated as against him only and should 
have proceeded against the rest of the 
respondents under S. 544, CivilIP. C., 
(now 0. 41, R. 4, Civil P. C.). They ac¬ 
cordingly set aside the order of the dis 
missal of the appeal and remanded the- 
case to the lower appellate Court lor 
disposal. This case was followed in Bat- 
Full v. Adesangh (29). This was a suit 
in which the plai ntiff claimed a_c ertaip 

(29] 11902 ] £6 Bom. 203=3 Bom. L. K. 730 
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undivided area out of a larger area 
against a number of defendants. While 
the suit was pending in the trial Court 
some of the defendants died and their 
legal representatives were not brought 
on the record. The trial Court dis- 
missed the suit holding that it abated 
in its entirety. It was held in appeal 
by the High Court that the proper course 
for the Court below was to follow Chan' 
dar Sang v. Khimabhai (14), and to de¬ 
clare that the appeal had abated against 
the deceased defendants-respondents and 
to proceed to hear the appeal on the 
merits as against the other respondents. 

The last and the most important Bom* 
bay case is to be found in Shankerbhai 
v. Motilal (13), in which the learned 
$ Acting Chief Justice delivered a very 
instructive judgment. This was a suit 
for possession of a certain house site. 
The plaintiffs were related to each other 
as uncle and nephew and claimed the 
land in suit as tenants-in-oommon. 
While the suit was pending the nephew 
died and his widow was duly brought on 
the record and the suit was decreed. 
After the appeal had been filed by the 
defendant in the lower appellate Court, 
the widow, who was impleaded as res¬ 
pondent 2, died and her legal represen* 
tatives were not brought on the record, 
but an application was made by the de* 
fendant*appellant that plaintiff-respon¬ 
dent 1 was her heir and legal repre* 
sentative and that the appeal could pro* 
ceed against him. Respondent 1 op¬ 
posed this application and mentioned the 
name of the proper heir and legal repre¬ 
sentative of the deceased lady, respon* 
dent 2, and urged that as the said legal 
representative had not been brought on 
the record, the appeal abated as regards 
respondent 2. The lower appellate Court 
held that the appeal abated not only 
.against respondent 2 but in its entirety, 
the reasoning being that the shares of the 
plaintiffs-respondents not being ascer¬ 
tained, any decree whioh might be passed 
against respondent 1, in case the defen¬ 
dants’ appeal was successful, would be 
infructuous, as the decree in favour of 
respondent 2 would continue to stand. 
This reasoning was not accepted in ap¬ 
peal by the High Court and it wa3 held 
that the order treating the appeal as 
having abated in respeot of respondent 1 
as well, was wrong, there being nothing 
in 0. 22, OR. 4 (8), Civil P. 0., which 
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would justify the abatement of the whole 
appeal. Shah, Ag. C. J., fully realized 
that there might be difficulties when the 
relief which the Court may grant against 
the remaining respondents in appeal is 
not likely to be effective. He rightly- 
observed that that difficulty must depend 
largely upon the nature of the suit and’ 
the possible relief that can be granted' 
in appeal, under the circumstances of the 
particular case. He, however, pointed- 
out that, ordinarily speaking, if the ap¬ 
pellant succeeded in proving his case on- 
the merits, there was no reason why -he 
should be deprived of the possible advan¬ 
tage that would accrue to him by obtaining 
a decree against the surviving respondent 
or respondents and making as much as he 
can out of the said decree. Fawcett, J., 
in -the course of the judgment referred to 
the case Kali Dayal v. Nagendra Nath 
(30) whioh seems to lay down the con¬ 
trary view but he followed Cliandar 
Sang v. Khimabhai (14) and held that 
it was not a necessary consequence in 
every case that the whole appeal should 
abate. 

He observed that if the appeal ulti¬ 
mately succeeded the result will not 
be so anomalous or inconvenient that thn 
Court should merely on that aocount re¬ 
fuse to pass a decree in favour of the 
defendant-appellant against respondent I. 
He pointed out that in suoh a case the- 
result will be that while the appellant 
would fail against respondent 2, he 
shall succeed against respondent 1 and 
the order of the lower appellate Court 
oould be modified by directing that the- 
defendants do put the legal representa¬ 
tives of plaintiff-respondent 2 in joint 
possession of the property while the suit 
of plaintiff 1 as regards his shire would* 
stand dismissed. I entirely agree with 
this reasoning and in my humble judg¬ 
ment there is nothing anomalous or 
impracticable in framing a deoree on 
these lines in the circumstanoes of the- 
case whioh their Lordships of the Bom¬ 
bay High Court hid before them. I 
have in my experience come aoross many 
deorees where a suit instituted against a 
large array of defendants had abated- 
against ,onq or more defendants and de¬ 
creed against the rest, or the plaintiff has- 
entered into a compromise with one or 
more of the defendants and asked tho 

(80) [19i0] 24 6 TW.'n;~ 44=54~5, C. tfiaSST 
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Court; as a result of that compromise to 
dismiss his claim against them. The 
decree simply mentions the result of the 
abatement or the compromise as regards 
the said defendant or defendants, and in 
case the plaintiff succeeds on the merits 
grants him a decree against the remain¬ 
ing -defendants. Having regard to the 
provisions of 0. 22, R. 11. Civil P. C , 
and S. 107, Civil P. C.. I fail to under¬ 
stand why a similar decree may not be 
possible in an appeal which has partially 
abated as regards some of the respon¬ 
dents and only has succeeded against the 
remaining respondents. No question of 
contradictory decrees on the record of 
one suit arises in the case There would 
be only one decree in the suit, but hav¬ 
ing regard to the course of events the 
rights of the various parties under the 
decree would be distinct and capable of 
•being separately dealt with in execution. 

Turning to the decisions of the Allaha¬ 
bad High Court, I have already dealt 
with the case in Hem Kumvar >v. 
Aviba Prasad (24). Neave, J, sitting 
singly in Dayaram v. Ram Narain 
(A. I. R. 1925 ‘All. 623) followed Kali 
Dayal v. Nagendra Nath (30) a case 
which came up before him under the 
following circumstances : Three persons 
•who were not members of a joint family, 
brought a suit and obtained a joint de¬ 
cree for possession of certain property. 
The defendant appealed to the lower ap¬ 
pellate Court and before the appeal was 
decided one of the plaintiffs-respondents, 
namely Ram Narain, died and as his 
legal representatives were not brought on 
the record, the appeal was held to have 
abated against him. The appeal was 
apparently dismissed by the lower appel¬ 
late Court on the merits. The defen¬ 
dant went in second appeal to the High 
Court when a preliminary objection was 
raised that the decree being one for 
rjoint possession in favour of three per¬ 
sons, the appeal could not’proceed against 
two of them only. The learned Judge 
gave effect to this objection and held 
that where a joint decree had been ob¬ 
tained and the appellant had failed to 
bring on the record the legal representa¬ 
tives of one of the joint decree-holders 
who had died, though under 0. 22, R. 4, 
Civil P. C., the appeal abated against the 
deceased plaintiff-respondent only, the 
result of such abatement <would be that 
4he appeal would become imperfectly 
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constituted so that in the absence of a 
necessary party the Court would be 
unable to decide the appeal on the 
merits. The learned Judge accordingly 
dismissed the appeal. 

Another case ' Bikramjit Rai v. Dar- 
shanl)as( 31) came up before the same 
learned Judge, but I need not discuss it 
as it went up in appeal under the 
Letters Patent before a Bench of two 
learned Judges in Darshan Das v. Bik¬ 
ramjit Rai (L2) The facts of the case 
are briefly these: A certain Mahant 
transferred the property in suit to a 
woman named Mt. Sobhagi. She in her 
turn transferred her interest under a sale- 
deed to several persons in the following 
manner: 

B and G ... i share 

G R and J ... ... * share 

K and R .i share 

A sait was brought by the successor 
of the Mahant for possession of the pro¬ 
perty which had been the subject-matter 
of these transfers. It was dismissed 
by the trial Court. The plaintiff ap¬ 
pealed and the lower appellate Court de¬ 
creed the suit. While the appeal was 
pending in the lower appellate Court, G 
died but no steps were taken to bring his 
legal representatives on the record, nor 
was the matter brought to the notice of 
the lower appellate Court. The lower 
appellate Court decreed the plaintiff's 
suit. In secoad appeal filed by the de¬ 
fendants the attention of the learned 
single Judge was drawn to the fact that 
G had died while the appeal was pending 
in tha lower appellate Court and that 
his legal representatives had not been 
brought on the record and it was argued 
that the appeal abated as a whole. The 
learned Judge accepted this contention 
and allowing the appeal dismissed the 
plaintiff’s suit. It appears that the at¬ 
tention of the learned single Judge was 
not drawn to the fractions already men¬ 
tioned indicating the shares of the vari¬ 
ous groups of transferees from Mt. 
Sobhagi. Acoordingly the learned Judges 
in the Letters Patent appeal moiified the 
decree of the single Judge and held that 
the appeal abated only against the half 
share which represented the joint and 
undivided interest of-B and G. In other 
words the learned Judges treated the 
various fractions and the various groups 
of transferees who jointly held them as 

W !• R.1926 AU. 141- 
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90 many separate watertight compart¬ 
ments which stood independently of each 
other so that one compartment could not 
b9 affected by the partial abatement of 
the appeal qua another compartment as a 
result of the death of an individual be¬ 
longing to that compartment. Thus the 
appeal was decreed against the two 
groups of transferees, namely, G, R and J 
(=i) and K. R. (=}) and dismissed 
against the group B and G ( = J). The 
learned Judges justified their decision by 
observing that to hold otherwise would 
lead to the inconvenience of there being 
two contradictory decrees in the course of 
one suit with regard to the same pro¬ 
perty. This ruling supports the plain¬ 
tiff-appellant’s contention, in so far as 
it held that the appsal abated only parti¬ 
ally against the parties who were holding 
a particular share and could proceed 
against the holders of the remaining 
shares. 

I may observe that shortly afterwards, 
in the case reported in Narain Das v, 
Shco Din (32) Sulaiman, J., who deliv¬ 
ered the judgment of the Court in 
Darshan Dasy. Bikramjit Rai (12) deal-, 
ing with the question of the abatement 
of the appeal against one or more of the 
defendants in a suit for joint possession 
seems to have modified his view and ob¬ 
served as follows: 

In any oase, very often an appellate Court 
may uphold the decree in favour-of some of the 
plaintifls and may dismiss the claim of the 
other plaintifls. It, therefore, seems to me 
that in a case for joint possession of property 
brought by a number of plaintifls it is possible 
to dismiss the claim of some and uphold the 
decree in favour of the others. The decree is 
certainly a joint decree, but the rights of 
claunants are distinct and can be considered 
indvidually and disposed of separately. 

This disposes of the contention based 
upon the alleged inconvenience of thdre 
being two contradictory decrees in the 
same suit. In such oases there would be 
only one decree dealing with the rights 
of the various parties and the history of 
the litigation would at a glance explain 
the meaning and purpose of such decree 
in the same case Mukerji, J., quoted 
with approval the following passages 
irom Shankerbhai v. Motilal ( 13 ). 

It ia enough for our present purpose to noinf 

pUoe^hem^* ^ defendaafcs SUOC0 a<l ifc would 
so lu a more J^vanfcageous position in 

J? •*•*»*« tlx ey w °uld have then to satisfy 

bo t 1 p^aintiff*L r ° feren ° e to the deoree 

182) A. I. K. 1926 All, 234=48 All,251 ~ 


This case, therefore, lends support to 
my view that there is nothing in law to 
prevent the same decree containing ad¬ 
judication as regards the various rights 
and liabilities of the different parties to it. 

After the conclusion of the arguments 
I received the report of another case 
which came before three learned Judges of 
the Allahabad High Court. I am referring 
to the case in Fakira v. Hardewa (19). 
In that caS9 the learned Judges held that 
where during the pendency of a second 
appeal arising out of a suit for a declara¬ 
tion of title against two sets of defend¬ 
ants, one defendant belonging to the 
second set died and no steps were taken 
within the time allowed by law to bring 
his heirs on the record, and the other de¬ 
fendants did not represent the deceased, 
the appeal would abate as against the 
second set of defendants only, but not 
against the first set whose interests were 
separate and distinct from the other de¬ 
fendants. Mnkerji, J., expressed his 
definite opinion that when under the 
law his suit or appeal abates against one 
party only, the rest of the appeal or suit 
must continue and cannot be dismissed 
for want of parties. He goes on to say 
that in a suit for declaration if the 
plaintiff oannot obtain a declaration 
of title against some of the defendants, it 
does not follow that he should not obtain 
it against the other defendants as well 
With this opinion I entirely agree. 
The learned Judge once again approves 
of the decision in Shankarbhai v. Motilal 
(13), but having regard to the trend of 
decisions in the Allahabad High Court 
the learned Judge did not find himself 
strong enough to differ from it and 
agreed with the other Judges that on the 

death of the defendant-respondent, when 
his legal representatives were not duly 
brought on the reoord, the appeal abated 
against the whole set of defendants with 
whom he was jointly holding the land 

• D ?u lfc Aii T u a , 3 the W01 8 ht of authority 
m the Allahabad High Court is on the 

n* h iV?K £aV ® M i° f T fe 5 e a PP allant3 before 
•Rjl e Jad 8 e <»se in Gajraj v. 
Bhaqirathi (3d) whioh follows Kali 

?T ndra Nath (80), need nob 
be separately considered. 

In the Caloutta High Court the course 
of de° i9ioa g h a 9 not beeQ uniform 

matters stand now, Kali Dayal y 

Nagen dra Nath (30 ), which has been 
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followed in a number of cases, may be 
^aken fco be the leading authority on the 
subject. This wa3 a joint suit for a de¬ 
claration that the land in dispute apper¬ 
tained to the plaintiffs’ property in 
zamindari rights as well as by adverse 
•possession. The trial Court decreed the 
plaintiffs’ claim and gave the declaration 
sought for. The defendants filed an ap¬ 
peal in the High Court. Some of the 
plaintiffs-respondents died and their 
legal representatives were not brought 
•on the record as required by law. The 
appeal therefore abated against the de¬ 
ceased respondents under the provisions 
of 0. 22, R. 4, read with R. 11, Civil P. 
■C. The question arose whether the ap¬ 
peal in view of 'the nature of the suit 
could proceed against the other respond¬ 
ents and the decision of the trial Court 
in their favour could be reversed. The 
learned Judges, while dealing with the 
conflict of decisions, pointed out that 
Rampini, J, had expressed divergent 
-views on the subject in different cases. 
They, however, treated the decree in 
plaintiffs’ favour as a joint decree against 
the defendants who claimed one undivi¬ 
ded interest against the plaintiffs. 

On these facts they held that the appeal 
•abated in its entirety. Their reasoning 
was that if the defendants’ appeal were 
•allowed to proceed then, having regard to 
•the nature of the claim and the decree of 
-the trial Court, the result would be that 
rthe appeal would beoome imperfectly 
-constituted and the appellants would no 
.longer be in a position to invite the 
•Court to adjudicate upon the matters in 
-controversy. They further pointed out 
the incovenience of there being two con¬ 
tradictory declarations in the same suit, 

one by the trial Court in favour of the 

deceased plaintiffs and the other by the 
High Court against the plaintiff-respon¬ 
dents in case the defendants’ appeal suc¬ 
ceeded. Reference is also made to the 
embarrassing situation which would 
arise if these contradictory declarations 
were produced before the Collector with 
a view to the entries being made in the 
revenue records in accordance therewith. 
The facts of this case are essentially 
different from those of the case before 
us, and, therefore, strictly speaking, the 
• decision has no direct application. But 
as the case was strongly relied upon by 
the respondents’ counsel and contains 
important propositions, it requires care¬ 


ful consideration. I have already ex¬ 
pressed my views when discussing the 
case in Sliankarbhai v. Moti Lai (13) on 
the question of the so-called inconveni¬ 
ence of having two contradictory decrees 
in the same suit. I would further point 
out that a declaratory suit is in the 
nature of quiatimet relief and the decree 
in such a suit is incapable of execution 
except as to costs and is used in many 
cases either as the basis of a subsequent 
suit or for the purposes of ‘correcting the 
revenue records. In the event of the 
defendants succeeding in their appeal, 
the declaration-would hold good only -in 
favour of the deceased respondents. They 
undoubtedly secured an advantage of 
which the heirs cannot be deprived And 
there is no reason either in law or in 
equity why the remaining plaintiffs res¬ 
pondents should benefit simply because 
one or more of their co-respondents had 
died and the suit has abated as against 
them. This case was followed in Dendoo 
v. Sachoo (34) where the facts were 
similar.-In Arjan Mirdha w.Kali Kumar 
(A. I. B. 1923 Cal 294) also Kali Dayal 
v. Nagendra Nath (30) was followed, 
although in that case the plaintiffs had 
specified their shares but had sued for 
joint possession. 

' Neyajaddin v. Akamat Ali (35) follows 
Kali Dayal v. Nagendra Nath (30). In 
this case a suit was brought for the re¬ 
covery of possession of a certain plot of 
land against a number of joint tort¬ 
feasors. The trial Court granted only-a 
declaration as regards two plots and dis¬ 
missed the suit as to khas possession. 
The plaintiffs appealed and the lower 
appellate Court passed a deoree for kha3 
possession of those plots. It appears, 
however, that while the appeal was 
pending before the lower appellate Court 
one of the defendants-respondents died 

and some of his heirs were brought on 
the reoord. Five of these heirs were 
minors. It was noticed by the lower 
appellate Court-that these minors were 
not duly represented and that in fact no 
steps had been taken to secure their 
proper representation before the Court. 
The lower appellate Court’s decree was, 
therefore, given against the major defen¬ 
dants only. Some of the heirs of the 
deceased defendants and the other defen¬ 
dants appealed to the ffighJW and 

(31) A. I. R. 1921 Cal. 399. 

135) A. I. R. 1925 Cal. 111. 



1928 Sant Singh v. Gulab Singh (Agha Haidar, J.) Lahore 59L 


orged that in the absence of the minor 
1 heirs of the deceased defendant who were 
properly not represented in appeal the 
whole appeal before the lower appellate 
•Court ought to have abated. The High 
Court gave effect to this contention on 
the ground that the suit being for reco¬ 
very of possession aginst a number of 
joint tortfeasors and the plaintiffs not 
having alleged that the defendants in¬ 
dividually dispossessed them from diffe¬ 
rent portions of the land, the decree 
was inseparable and indivisible and the 
appeal before the lower appellate Court 
was, therefore, liable to be dismissed in 
toto. It is significant that the learned 
Judges based their decision upon the 
fact of the decree of the trial Court 
being inseparable and indivisible imply¬ 
ing thereby that if the interests of the 
•defendants had been separate the result 
would have been different. As in the 
reference before us the shares of the 
defendants are admittedly divisible and 
separable and the plaintiff has come into 
the Court on the distinct allegation that 
the defendants I to 4 purchased the pro¬ 
perty in certain specified shares, the 
•case is an indirect authority in favour of 
*he appellants. 


In Midnapur Zamindari Co. v. I she 
•Chandar {A. I. R. 1924 Cal 346) folio* 
lag Kali Dayal v. Nagendra Nath (3( 
it was held that if the appellate Cour 
were called upon to set aside a decree fc 
possession which enured to the benefit < 
■four persons, one of whom jis dead an 
his legal representatives have not bee 
•brought on the record, it will refuse to d 
•so on the ground that even if the appe £ 

‘ w . 0r ® to 9acc0 ed the legal representative 
of the deceased plaintiff would not fc 
bound by the appellate Court’s decre 
and would be at liberty to execute *it i 
ats entirety as one of several joint decree 
holders and the appeal would become it 
traotuous. This case proceeds on th 
principle of avoiding two contradictor 
•decrees in the suit. To the same effec 
is the case in Midnapur Zamindary Ct 
■ Amulya Nath (36) whioh also follow 
* alt Dayal v. Nagendra Nath f30). 

t % op i k Q a nc B r. an Roy v - Atai sin o h u 

CaL V 93) aad Tara Prasann 
v. Ranjtt Lai Uandal {A. I h 

ground? K- 2 t 2) ' haV6 b80n decided 0 
grou nds which very olo 3 ely approach th 

(8)6 A, I. R; 1926 Cal. 893=58 Cal. 752, 


principle on which Darshan Das v. 
Bikramajit Rai (12) was decided. In 
this case distinct plots were held by the 
various defendants. The plaintiff brought 
a suit for possession, treating the defen¬ 
dants a3 if they were joint tort-fea 3 or 3 . 
The suit was dismissed by the trial 
Court and while the plaintiff's appeal 
was pending in the lower appellate 
Court some of the defendants-respondents 
died and their legal representatives were 
not brought on the record. It was held 
that the appeal did not abate in its en¬ 
tirety for should the plaintiff-appellant 
succeed in his appeal, he would obtain a 
decree against such of tjie -defendants- 
respondents who may be in possession of 
specified plots, provided suoh plots were 
not held jointly by them with some of 
tho defendants against whom the appeal 
had abated. As I have already observed 
the principle upon which the decision of 
this case is based supports to a certain 
extent the contention of the plaintiffs- 
appellants in the case before us for in 
the present case also the defendants were 
holding the land in specific sharers under 
their purchase and the plaintiff can 
obtain a decree against suoh of the shares 
as represented the respective interests of 
the surviving defendants-respondents. 

In Siddik v. Aziz (37) the plaintiff 
brought a suit for a declaration and khas 
possession of certain land. The trial 
Court decreed the suit in part and gave 
hnn a declaration in respect of most of the 
lands olaimed by him and also awarded 
mm khas possession. In appeal the 
lower appellate Court upheld the de¬ 
claration of the plaintiff's title in res¬ 
pect of the land decreed by the lower 
Court but set aside the order as regards 
khas possession. The plaintiff filed a 
second appeal and while this appeal 'was 
pending one of the defendants-respondents 

tntl ?° 3fc9p3 T W0ra fc ^en to substi- 
tute his heirs. It was held that the 

whole appeal abated and the reasoning 

of the earned Judges was that the order 

which they were asked to give was one 

ot the laQd3 in dis- 
ff eaad } hat » 9 there was nothing oa 
he record to show that -the various de- 
^ndants owned Unds in separate allot¬ 
ments or even in separate shares and as 

fio' kJ? fia ! tioQ of 3hares or of speoi- 
fio lands belonging more to one defen- 

^fchan^^anotha^fche^appea! could 
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not be proceeded with as it would be im¬ 
possible for the Court in case the plain¬ 
tiff succeeded, to grant an effective de¬ 
cree. This reasoning shows that if, as 

in the case before us, the various defen¬ 
dants had held lands in separate and de¬ 
fined shares, the result of the second ap¬ 
peal would have been different and the 
learned Judges would not have ordered 
the abatement of the whole appeal. This 
case, therefore, though cited on behalf of 
of the defendandants-respondents, really 
supports the principle contended for by 
the plaintiffs-appellants. 

Only one Madras case was cited before 
us in argument, namely Srinivasalu 
Chetty v. P. Guraviah (38). In this 
case a joint decree to establish the rights 
of the plaintiffs to a site had been ob¬ 
tained and the defendants appealed. 
While the 'appeal was pending one of 
the plaintiffs-respondents died and the 
Court following Kali Dayal v. Nagendra 
Nath (30) held that whole appeal abated 
as the legal representatives of the de¬ 
ceased-respondent who had not been 
brought on the record could execute the 
decree as a whole. 

This case and similar cases decided on 
the same principle are not authorities 
against the plaintiffs-appellants in the 
present case, and I am not called upon to 
express a definite opinion as to their cor¬ 
rectness or otherwise. But I may ob¬ 
serve with due deference to the learned 
Judges who have held this view, that 
the Code of Civil Procedure in 0. 21, 
R. 15, makes ample provision to meet 
such a contingency and it is not at all 
difficult in such cases for the Court to 
frame its decree in such a way as to make 
it consistent with its actual decision as 
regards the abatement of the appeal 
against some of the respondents and the 
success of the appeal as against the 
others. The provisions of 0. 21, R. 15, 
Civil P. C., are as follows: 

Where a decree has been passed jointly in 
favour of more persons than one. any one or 
more of such persons may, unless the decree 
imposes any condition to the contrary, apply 
for the execution of the whole decree for the 
benefit of them all. 

Now, in case the appeal of the defen¬ 
dants succeeds there would be nothing to 
prevent the Court from imposing such 
conditions as would meet the situation 
created by the death of one of the plain- 

(36) A. I. R. 1927 Mad. 505. 
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tiffs-respondents. And according to sub- 
R-(2),. R. 15, 0. 21, Civil P. C., the' 
(vourt can protect the interests of the 
ultimately successful defendants-appel- 
lants. After all decrees, as a rule, should 
not be drawn up on the model of a steel- 
frame and it is always desirable that the 
Court, under its inherent powers and in 
order to give full effect to its decision, 
should frame its decree in such elastic 
form as would define the respective 
rights and liabilities of the several parties 
to the suit and thus to do substantial 
justice between all those who are con¬ 
cerned with the result of litigation. 

I have discussed the authorities cited 
by the parties before me with a few 
others which I found out after toe argu¬ 
ments were over. I find that there is a 
substantial volume of authority in the 
Panjab itself which is against the view 
expressed in Khuda Bakhsh v. Mathra. 
Das (1). The Bombay cases are very 
helpful and support the contention of the 
plaintiffs-appellants to its full logical ex¬ 
tent while the tendency of the Allahabad 
decisions is also distinctly in favour of 
the appellants’ contention. The observa¬ 
tions occurring in some of the cases of 
the Calcutta High Court also, lend sup¬ 
port to the appellants’ contention while 
most of the cases of that Court like Kali 
Dayal v. Nagendra Nath (30) and the 
cases following it only inferentially sup¬ 
port the contention of the respondents. 
Though their facts are distinguishable 
from those of the reference before us I 
have, however, discussed these cases at 
some length and have expressed my views 
on some of the propositions enunciated 
in them and on which reliance has been 
placed by the respondent. 

My answer, therefore, to the reference 
is that the appeal can proceed against 
B, C and D, the surviving vendees-respon- 
dents, and that the abatement of the 
appeal as against A would not result 
in the dismissal of the appeal in its 
entirety. 

D.D. Reference ansiuered. 


1928 


Gian Chand v. Gopi Chand (Tek Chand, J.) 


Lahore 593 


A. I. R. 1928 Lahore 593 

Tek Chand, J. 


Gian Chand — Decree-holder — Peti¬ 
tioner. 

* v. 

Gopi Chand and another —Judgment- 
debtors—Respondents. 

Civil Revn. Petn. No. 227 of 1927. 
Decided on 14th November 1927, from 
order of 4th Class Sub-Judge, Chakwal, 
D - 14th December 1926. 

Civil 1\ C. t 0, 21, R. 52—C mortgaging his 
properties to A and then to B—A suing on his 
mortgage without joining B and properties 
soldSurplus proceeds doposited in Court — 
B attaching the deposit before the judgment 
in his suit, but no note made in Deposit Re¬ 
gister —A obtaining another decree for un¬ 
secured debts and deposit paid to him towards 
the decree—Deposit was held to have been pro¬ 
perly attached by B, and his rights as puisne 
mortgagee not affected . 

A , a prior mortgagee, and B , a puisne^mort- 
gagoe. of the same property, got two decrees 
against C, the mortgagor. A , in execution of 
his decree, sold the property, and the surplus of 
the sale proceeds was doposited in the Court. B, 
during the pendenoy of his suit, applied for the 
attachment of this amount before jndgmenfc. 
Attachment was allowed, but no note was made 
in the Deposit Register about attachment. 
Meantime A brought another suit in another 
Court against C to recover unsecured debts and 
the amount deposited in the first Court was 
paid to him in satisfaction of his decree. B 
objected. Later B obtained the deoree and ap¬ 
plied that the amount due to him on this decree 
be paid out of the amount deposited in Court as 
the surplus of the sale proceeds.* Finding that 
the money was already paid to A the Court, act¬ 
ing under S. 151, Cyil P.C., ordered A to refund- 
the money and that money so refunded should 
be paid to B. 

Heidi that the amount had been properly 
and validly attached beforo judgment in the 
suit instituted by B and that A could not in 
execution of the deoree obtained by him for 
his unsecured debts take away the whole of the 
deposit without first paying ofl £,fche amount 
due to him on foot of his mortgage. [P 594 C 2] 

Held, further, that the sale of a mortgaged 
property held in the circumstances did not 
affoot the title of the puisne mortgagee who 
had not been mxde a patty to the suit by the 
prior mortgagee or who had not intervened at 
the sale : 41 Cal. 654 (P. C.) and A. I. R 1926 
Mad. 101, Rel. on: 20 C. W. N. 412, Dist. 

[P 695 0 1] 

Gobind Ram Khanna—ior Petitioner. 
Manohar Lai —for Respondents. 

Judgment -This petition was ad- 
mitted by Campbell, J., as the faots were 
a little complicated and had not been 
expressed with sufficient dearness in the 
judgment of the Court below in whioh 
the names of the two rival claimants 
1928 L/75 & 76 


Gopi Chand and Gian Chand had been 
by a slip of pen mixed up at several 
places. I have had tbe case argued at 
great length by both counsel and I think 
it necessary to re-state the facts in some 
detail. 

One Waris was the owner of a house 
which he mortgaged to Gian Chand, peti¬ 
tioner. Subsequently, on tbe 4th Octo¬ 
ber 1920, Waris created another mort¬ 
gage on the same hou=e in favour of Gopi 
Chand, respondent. Waris also owed to 
Gian Chand money on account of certain 
other unsecured debts for whioh he had 
executed bonds in his favour. 

Waris having died childless leaving a 
widow, Mt. Bano, Gian Chand instituted 
a suit against her for recovery of the 
amount due to him on foot of tbe mort¬ 
gage dated the 5th August 1916, and 
obtaioed from the Court of the Subordi¬ 
nate Judge, Chakwal, a decree for Rs. 330 
plus costs recoverable from the house. 
In execution of this decree the house was- 
sold for Rs. 1,000 on 9th June 1925, 
and out of the sale proceeds Gian Chand 
was paid off the decretal amount and the 
balance, Rs. 610, remained in deposit with 
the executing Court (Subordinate Judge 
ChakwalJ to the credit of Mt. Bano 

On the 20th April 1925 Gopi 
Chand instituted a suit again-st Mt. 
Bano for recovery of Rs. 180 due to him 
on foot of the mortgage in his favour, 
dated 4th October 1920. On the 9th 
July 1925 he applied for attachment 
before judgment of the amount that was 
in deposit in the Court of the Subordi¬ 
nate Judge, Chakwal, as the surplus of 
the sale proceeds of the house. On the 
14th July 1925 an order was passed 
direoting the attachment of the above 
p^ems, however, that by a mis¬ 
take of the ministerial officers of the 
Court no note in the register of deposits 
was made to the effect that the amount 
had been attached before judgment in 

thlS ^. ha SUlfc againsfc Mt- Bano 

proceeded and a preliminary deoree was 
passed on the 15th August for Rs. 180 

ah A fr Pa S” R f' 3l ‘ 6 '° C09ts reo °ver- 

ThiV wa S 0 ,? ate ° f Wari3> 

This was followed by a final deoree 
passed on the 4th January 1926. 

fi, . ^ eaQfcime Qiao Ohandhad, on 
the lCth December 1924, instituted a suit 
against Mt. Bano in the Court of the 
Senior Subordinate Judge, Jhelum for 
recovery of Rs. 1,899 due to ffi & 


594 Lahore GlAXD Chand v. Gopi Chand (Tek Chand, J.) 


"Waris on foot of two bonds which had 
been executed by Waris. It may be 
noted that the amount due on these 
bonds bad not been charged on the house. 
On the 13th July 1925, Gian Chand also 
applied to the Senior Subordinate Judge, 
Jhelurn, for attachment before judgment 
of the deposit of Rs. 610, which was 
lying with the Subordinate Judge, Chak- 
wal, as the surplus of the sale proceeds 
of the house. On the 12th August 1925, 
the Senior Subordinate Judge passed an 
order allowing attachment before judg¬ 
ment and the usual precept was issued 
to the Subordinate Judge, Chakwal. 
Gian Chand obtained a decree on the 
27th October 1925 ; he took out execution 
praying that the amount which had been 
attached before judgment may be made 
over to him. On the 4th November 
1925, a precept was issued by the Senior 
Subordinate Judge, Jhelurn, to the Sub¬ 
ordinate Judge, Chakwal, asking him to 
pay the amount to Gian Chand, and on 
the ldth February 1926, Rs. 610 was 
paid. 

On the 4th January 1926 Gopi Chand 
who had, as already stated, obtained a 
final decree for Rs. 180 (plus Rs. 31-6 0 
oosts) on foot of his mortgage recoverable 
from the house, and who had an order of 
attachment of the surplus of sale pro¬ 
ceeds on the 14th July 1925, applied 
that the amount due to him on account 
of this decree be paid to him. On this 
the nazir reported that the amount had 
already been attached in Gian Chand's 
decree and there was no note in his 
register that this amount had been 
attached before judgment in the suit in¬ 
stituted by Gopi Chand against Mt. 
Bano. While enquiry on this applica¬ 
tion was proceeding Gian Chand took 
away the whole of the amount on the 
18th February 1926 as already stated. 
Gopi Chand contested the right of Gian 
Chand to take thi^ amount and after 
enquiry the Subordinate Judge, Chakwal, 
acting under S. 151, Civil P. C , directed 
Gian Chand to refund Rs. 212*14-0 out 
of the Rs. 610 and ordered that amount 
as refunded to be paid to Gopi Chand. 

Against this order of refund the pres¬ 
ent petition for revision has been pre¬ 
sented by Gian Chand and I have heard 
Mr. Gobind Ram Khanna in support of 
it. The main point urged by him is that 
the lower Court was in error in presum¬ 
in'’ that the amount of Rs. 610 had been 
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actually attached before judgment in the 
suit instituted by Gopi Chand to enforce 
the mortgage in his favour. He admits 
that Gopi Chand’s application for attach¬ 
ment was granted by the Court on the 
14th July 1925, and that the necessary 
process-fee was deposited almost imme¬ 
diately by Gopi Chand, but he urges that 
the provisions of O. 21, R. 52 were not 
complied with inasmuch as no notice 
was issued to the Court in which the 
deposit was lying requesting it that the 
money might be held subject to further 
orders of the Court and for this reason 
there was no valid attachment of the 
money. In my opinion this contention is 
void of all force. In this case the /order 
attaching the money had been issued by 
the Subordinate Judge, Chakwal, and the 
amount which was to be attached was 
lying in that Court itself. In my opin¬ 
ion it would have been a meaningless 
formality for the Court to issue a precept 
to itself requesting it to hold the money 
subject to its own orders. I have no 
doubt that under the circumstances the 
order of the Court directing attachment 
was a sufficient compliance with the 
provisions of O. 21, R. 52. Mr. Gobind 
Ram relies upon Surjamull Agarwal v. 
Ram Chandra Mistry (l), but the facts 
of that case were wholly different, and, 
so far as I can see, the remarks of the 
learned Judges at p. 126 really nega¬ 
tive the contention of Mr. Gobind Ram. 
I therefore hold that ^;he amount had 
been properly and validly attached before 
judgment in the suit instituted by Gopi 
Chand and that Gian Chand could not in 
execution of the decree obtained by him 
for his unsecured debts take away the 
whole of the deposit without first paying 
off Gopi Chand, mortgagee, the amount 
due to him on foot of his mortgage. 

Mr. Gobind Ram has further argued 
that Gopi Chand, the second mortgagee, 
by not intervening at the sale of the 
house in execution of the decree obtained 
by Gian Chand, the prior mortgagee, and 
not having his rights reserved at the sale, 
had lost his lien for his mortgage money 
on the sale proceeds of the house and 
that the only remedy now available to 
him is to file a suit to have the sale set 
aside and the property re-sold. In my 
opinion this contention also has no force 
whatever. It is well settled that the 
sale of a mortgaged proper ty hold in the 

(1) [L915J 20 0. W. N. 412=23 I. 0. 123. 
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circumstances described above, does not 
affect the title of the puisne mortgagee 
Iwho had not been made a party to the 
'suit by the prior mortgagee or who had 
not intervened at the sale. Such a per¬ 
son can either proceed against tlio mort¬ 
gaged property in the hands of the pur¬ 
chaser by bringing it to sal9 or he can 
proceed against the surplus of the sale 
proceeds left with the Court after satis¬ 
fying the claim of the prior mortgagee: 
see in this connexion Barhamdeo Prasad 
v. Tara Chand (2), and the recent judg¬ 
ment of the Madras High Court in 
Krishnaswami Bhagavathar v. Thiru- 
malai Ixjer (3), where most of the pre¬ 
vious authorities have been discussed. 

For the foregoing reisons I hold that 
'there is no force in this revision and I 
dismiss it with oosts. 

N.K. Petition dismissed, 

(•’) [Tsu] 41 Oil. 654= i l I. C. 951—If I. \ . 

45 (P. C.l. 

(3) A. I. R. 19UG Mad. 101. 
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Jai Lal, J. 

Mangal Sain and another— Plaintiffs— 
Appellants. 

v. 

Mt Bharai —Defendant—Respondent. 

Second Appeal No. 2373 of 1926, De¬ 
cided on L9th April 1923, from decree of 
District Judge, Jhelnm, D/- 3lst August 
.1926. 

Custom {Punjab)—Succesion— Brahmins of 
J3hilowal, Tahsil Plnd Dadan Khan, 

The custom that the reversioners among the 
Brahmins of Bhilowal, Tahsil Pind Dadan 
Khan, succeed-to the property of their deceasod 
-collaterals to the exolusion of daughters was 
hold not proved. [P 535 c 2 ] 

Amar Nath Chopra—lor Appell an tg. 

M. L. Puri and S. L. Puri- for Res¬ 
pondent. 

Judgment.— The appellants in ap¬ 
peals Nos. 2373 and 2374 of 1926, alleg¬ 
ing themselves to be the reversioners of 
■one Mathra Das, Brahman of Saroba in 
the district of Jhelum, instituted two 
«uits, one for the recovery of certain land 
from Mt. Bharai, the daughter of Mathra 
Das, and another for possession of a 
house and a kotha on the allegation that 
Mathra Das had made a gift thereof to 
them four days before his death. The 
District Judge has found that Mathra 
Das was governed by the Hindu Law and 
aot by custom, and that, therefore, ho 


w as entitle! to mako a gift of his laod 
to his daughter, Mt. Bharai. With re¬ 
gard to the house and the kotha he has 
held that the gift of the same in favour 
of the plaintiffs, the appellants before 
me, has not bean established as having 
been made by the deceased while he was 
in possession of his full senses. He has 
found on the evidence that the deceased 
was suffering from melancholia for about 
a month before his death and that he 
was unconscious threo or four days be¬ 
fore thit. He has, therefore, been unable 
to hold that the alleged gift was made 
by him. This conclusion is also sup¬ 
ported by him from the consideration of 
suspicious circumstances under which 
the deed of gift in favour of the appel¬ 
lants was executed. These, in my opi¬ 
nion, are all findings of fact and cannot 
be attacked in this Court on second 
appeal. 

The appellants, however, have obtained 
a certificate from the District Judge 
which 1$ to the effect that 
there is a question regarding the existence of 
a custom involved, i, e., that, the reversioners 
among Brahmans Bhilowal, Tahsil Pind Dadan 
Khan, succeed to the property of their de¬ 
ceased collateral to the exclusion of daughters. 

The matter, however, was not deoidod 
by the District Judge on that basis. He 
held that the parties were governed by 
the Hindu Law and not hy custom. 
Even if I assumed that the certificate is 
sufficient to enable me to examine the 
question whether such a oustom, as is 
mentioned in the certificate, does actually 
exist governing the family to whioh 
Mathra Das belonged, an examination of 
the reoord shows that there is praotioally 
no reliable evidence in support of the 
appellant’s assertion. The evidence is 
very meagre. For instance, one of the 
witnesses says that among the parties 
daughters do not suoceed to the egtate 
of the father and the other merely 8ay g 
that the parties cultivate laud. In my 
opinion such evidence was rightly hold 
by the District Judge as insutticient to 
establish the existence of a oustom such 
as is mentioned in the oartifioite, assum- 1 
ing that the District Judge considered 
the question of the existence of the cus¬ 
tom at all. 

On all the grounds, therefore, I hold 
that there is no ground for these appeih. 
They are aooordinly dismissed with oo 3 ts 
a.l./r.k. .IppeaJs dismissed 
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Zafar Ali and Dalip Singh, JJ. 

Mul Chand-Ganga Bishen —Defendants 
—Appellants 


R. M. Downie & Co., Ltd. and others — 
Plaintiffs and Defendants—Respondents. 

First Appeal No. 526 of 1924, Decided ou 
23rd April 1928, from decree of Senior Sub- 
Judge, Delhi, D'- 29th November 1923. 

$ (a) Civil P. C., 0. 22, R. 8— Appellant de¬ 
clared insolvent—Official Receiver not continu¬ 
ing appeal and not furnishing required secu¬ 
rity—Appeal abates. 

Where the appellant has become insolvent 
and the Official Receiver declines to continue 
the appeal and to furnish security, the appeal 
abates, even without the respondents’ appli¬ 
cation for dismissal : 37 Cal. 229 (P. C.) Foil. : 
A. L. li. 1922 All. 361; 16 Bom. 404; and A. I. li. 
1927 Cal. 76; Cons. [P 597 C 1] 

❖ (b) Civil P. C., 0. 41, R. 22 (4)— Abatement 
of appeal—Cross-objections cannot be heard. 

When the appeal has abated, the cross-objec¬ 
tions cannot be heard : A. I. R. 1921 Mad. 405, 
Foil. [P 597 C 2] 

J. N. Bhandari for Sardha Ram —for 
Appellants. 

Ram Kishore, Bishen Narain, Jagan 
Nath Aggarwal, D. C. Ralli and Rem Raj 
—for Respondents. 

Dalip Singh, J.— Plaintiffs in this 
case sued defendant 1 for the price of 
certain goods which the plaintiffs alleged 
the defendant had contracted to buy from 
them, and they sued defendants 2 and 3 
as acceptors of certain drafts for the price 
of the said goods which defendants 2 aud 
3 finally refused to honour. The trial 
Court granted the plaintiffs a preliminary 
deoroe holding that defendant 1 had con¬ 
tracted to ouy the said goods from the 
plaintiffs, that the property in the said 
goods had passed, but as the plaintiffs 
had sold some portion of the goods on 
their own account they were entitled to 
damages from defendant 1 for the differ¬ 
ence in price by resale and for the price 
of the goods still unsold which was to be 
determined after further enquiry. It 
refused a decree against defendants 2 and 
3 holding that the property in the goods 
had passed to defendant 1 and tbe drafts 
were against shipping documents or 
against goods which the plaintiffs were 
not in a position to deliver to defendants 
2 aud 3. 

Defendant 1 alone appealed from the 
decree making the plaintiffs as respon¬ 
dent 1 and defendants 2 and 3, pro-forma 
respondents, as respondents 2 and 3. The 
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appeal was lodged in this Court in 1924. 
Plaintiff-respondent 1 lodged cross-objec¬ 
tions against defendants-respondents 2 
and 3 on 12th March 1926. On 26th 
January 1928, when the appeal oame on 
for hearing before a Division Benoh, 
counsel for the appellant stated that his 
olient had been adjudicated insolvent. 
Under 0. 22, R. 8, Civil P. C., the Divi¬ 
sion Bench ordered notice to the Oflioial 
Receiver directing him to take steps to 
continue the appeal if he wished to do so. 
They also ordered that if he deoided to 
proceed with the appeal he should furnish i 
security for the costs of the appeal within 
two months from that date, namely, 26th . 
January 1928. 

The appeal has now come on for hear¬ 
ing and the Official Receiver has notified ■ 
that he is unable to give security as the 
insolvency Court will not allow him to 
do so. Counsel for defendant-respondent 
3 has put in a petition under 0. 22, R. 8 ■ 
(l) and (2), Civil P. C., prayiDg that the 
appeal be declared to have abated as the 
Official Receiver is not continuing the • 
same and has not furnished the required • 
security, and further that the appeal be 
ordered to bo dismissed and costs awarded • 
to petitioner, respondent 3, against the 
estate of the insolvent. Counsel for plain¬ 
tiff-respondent 1 has contended that the • 
appeal dors not abate. He has referred 
to the history of the section and points • 
out that in the Civil Procedure Code of 
1859 the word “ abatement ” is definitely : 
used. In the Civil Procedure Code of 
1882 he contends that there was no abate¬ 
ment but only dismissal of the suit. He • 
contends that under 0. 22, R. 8 the only 
course open in a case, where the appellant - 
has become insolvent and the Official 
Reoeiver declines to continue the appeal- 
and* to furnish security, is for the defen¬ 
dant to apply for a dismissal of the suit 
with costs, and if he does not do so the - 
appeal does not abate but remains sus' 
pended. 

In support of his contention he has • 
cited Khuni Lai v. Rameshar (1), Lckh- 
raj v Sham Lai (21 and Kissen Gopal v;. 
Suklal Karnani ( ). Counsel for defen¬ 
dant-respondent 3 has cited Peary Mohan ■ 
v. Narend'a Sat h (4). _■_ 

(1) A I. R 1922 All 361=43 All. 621. 

(2) [1892J 16 Bom. 404. 

(3) A. 1. R. 1927 Cal. 76=53 Cal. 844. 

( 4 ) [1910) 97 Cal. 229=5 I. C. 401=37 I-A,- 
27 (P. 0.). 
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After considering all these rulings we 
•are of opinion that the section itself, 
namely, 0. 22, R. 8 (1) is too clear to 

• admit of any debate on the point. That 
•section states that the appeal shall not 
. abate unless certain contingencies happen, 

• clearly implying thereby that if those 
. contingencies happen the appeal shall 

• abate. 'Counsel for the plaintiff-res¬ 
pondents has contended that the section 

’ is badly drafted and contends that in 
O. 22, R. 1 similar words occur but are 
followed by 0. 22, R. 3 in which it is 

• definitely stated that the appeal 9hall 

• abate, whereas in sulrS. (2), 0. 22, 
R. 8 it i9 stated that the appeal 9hall be 

• dismissed, and in 0. 22, R. 9, a remedy 
is provided both for abatement and for 
dismissal. The section certainly does 
not seem to be very happily drafted, for 
instance, it is pointed out by counsel on 
both 9ides that, whereas in the first por¬ 
tion of the section the words are that 

the Official Receiver may neglect or refuse to 

• oontinue the suit or to furnish security, 

wh^eas in sub*S. (2) the words are 
the Official Receiver refuses or neglects to con- 
■tinue the suit and to furnish security. 

Whatever may ha the exact effect of 
the U9e of the word “ and ” in the second 
portion of the section it is clear that the 
•two seotions cannot be read as if the 
words shall not abate ” had no meaning 
whatsoever. Why in sub-S. (2) the word 
dismissal ” is put for " abate ” is cer¬ 
tainly not very clear, but be that as it 
may, we are of opinion that the appeal 
does abate, even without the defendant’s 
application for dismissal with costs. In 
this particular case the defendant has 
applied both for dismissal and for costs, 
as well as for a declaration that the 

• appeal has abated, and we acoept his con- 
’ tention and declare that the appeal has 
abated and is dismissed as abated with 
costs against the insolvent's estate. We 
have ascertained the oosts of the defen¬ 
dant-respondent 3 and of plaintiff-res¬ 
pondent 1, and we allow defendant 3 
Rs. 23-4-0, for printing and Rs. 100 as 

-oounsel s fees. We allow plaintiff-res¬ 
pondent 1 who has also orally applied for 

Rs S fl 7 ? S ' 159 ' 2 '? for Printing and 
ks. 8/5 as counsel s fees. 

Oounsel for plaintiff-respondent 1 
next contended that his cross-objections 
against defendants-respondents 2 and 8 
•could proceed although the app ea ] has 
.•'been held to have abated. He oites 0. 41 


R. 22 on this point and contends that the 
change in the section, i. e., the omission 
of the words “upon the hearing ” and 
the change in sub-S. (3) by which for the 
word “ appellant ” the words “ the party 
who may be affected by such objection ” 
have been substituted shows that any 
respondent may now urge cross-objections 
againit any other co-respondent without 
reference to the fate of the appeal pro¬ 
vided an appeal has been duly lodged. 
That is to say he admits that in the case 
of an appeal barred by limitation the 
cross-objections could not be heard. Bnt 
he contends that sub S. (4) is merely 
illustrative and an appeal which has 
abated was once in existence and there¬ 
fore is no bar to the hearing of the cross¬ 
objections. It might, however, as well 
be contended that the words “upon the 
hearing” were omitted from sub-S. (1), 
0. 41, R. 22 because of the insertion of 
sub-S. (4) and that sub-S. (4) is exhaus¬ 
tive of the cases in which cross-objections 
may be heard even though the appeal is 
not heard. The form of the draft seems 
to us to suggest that the latter view is 
the more correct one and that, except for 
the oases provided in sub-S. (4), oross- 
objeotions share the fate of the appeal, 
and this view is supported by the only 
authority brought to onr notice, namely 
. 1 iurugappaChcttiarv. Ponnusami Pillai 
(5). There it was definitely held that in 
a case of abatement cross-objections oonld 
not be heard. It is, therefore, unneces¬ 
sary for us to go into all the points whioh 
were urged by oounsel for defendant-res¬ 
pondent 3 as to whether the cross-objeo- 
tions against co-respondents oonld be 
urged in the circumstances of this parti¬ 
cular oase. It is sufficient for us to hold 
that the appeal has abated in the present 
case and the cross-objeotions therefore 
cannot be heard. We therefore dismiss 
the cross-objections and allow Rs 100 
costs to counsel for defendant-respondent 
o in the same. 

Appeal and cross objections dismissed. 

S.J. 


(&) A. I. R. 1931 Mad. 405=14 Mad. 828. 
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Addison, J. 

Eira Lal and another — Dafendants— 

Appellants. 

v. 

Milkhiram —Plaintiff—Respondent. 

Second Appeal No. 2129 of 1927, De¬ 
cided on 11th January 1928, from decree 
of Dist. Judge, Hoshiarpur, D/- 29th 
March 1927. 

Party wall—Raised portion of a joint wall 
must be considered to be a party wall. 

In a portion raised on au existing joiut wall 
by ono party with the acquiescence of the other 
neither owner is at liberty to open windows 
without the consent of the other, while the 
raised portion must also be considered- to be a 
party wall: A. I. R. 1925 Bom. 373, Foil.: 82 
P. R. 1888, Dist. [P 599 C 1] 

Nariak Chand —for Appellants. 

Judgment. — The plaintiff sued the 
defendants for an injunction to be issued 
to them to close two windows and a 
ventilator which they had made in the 
wall of their third storey. It was alleged 
in the plaint that the wall separating the 
two houses was joint up to the first storey, 
by which was meant the ground floor, and 
that the windows and the ventilator bad 
been forcibly opened on the third storey 
of their house by the defendants. The 
defendants’ houso is one of three storeys 
but that of the plaintiff has two storeys. 
Defendants pleaded that plaintiff was a 
tenant or raiyat and that the openings 
had existed for over 20 years. Lat9r the 
plaintiff was allowed to take an addi¬ 
tional plea that the openings interfered 
with his privacy. The trial Court held 
that the plaintiff owned his house, that 
the openings had been trade within five 
or six years, that the plaintiff's privacy 
was interfered with and that by custom 
this privacy could be protected by the 
Courts. The defendants appealed. The 
learned District Judge held that the 
house belonged to the plaintiff, that the 
openings had been made within six years 
and the suit wa3 thus within timo but 
that the plaintiff had not proved that 
his community observed purda and also 
had failed to prove that at the time in 
question there was a custom by which 
persons were bound not to interfere with 
the privacy of others. The learned Dis¬ 
trict Judge, however, then went on to 
state that the real points in the case had 
not been decided, namely’, whether the 
party wall in the first storey’ (i. o , the 


ground floor) was joint and if so, what- 
was the effect of the defendants having 
built on this joint wall for other two 
storeys. Ha, therefore, accepted the ap¬ 
peal and remanded the case for re-decision 
on these lines, at the same time refund¬ 
ing the stamp on appeal. Both sides seem 
to have been content with this order. 

When the suit went back for re-deci¬ 
sion the trial Judge held that the wall of 
the parties to the height of the first 
storey (i. e , the ground floor) was not 
joint. He found that there were four 
niches in the wall on the plaintiff’s side' 
in this first storey while 10 or 11 raftors 
of the first storey, i. e., the ground floor, 
of the plaintiff rested upon the wall. Ia 
the second storey of the plaintiff’s house, 
however, thero were no niches on the 
plaintiff’s side of the wall and no rafters 
rested on the wall in dispute on the 
plaintiff’s side. He purported to follow 
Chiragh Din v. Buta (1) and held that 
the evidence did not establish that it 
was a joint wall to the height of the 
ground floor. .He, therefore, dismissed 
the suit. 

On appeal the learned District Judge- 
held that the facts proved established that 
the wall was a joint wall to the height 
of the first storey, that is, the ground 
floor, and he distinguished Chiragh Din 
v Buta (l) Following Imambhai Kam - 
rudin v. Rahimbhai Usmanbhai (2) he 


hold that the defendants must have built 
the wall to the height of their third 
storey on the joint wall, already existing, 
to the height of the ground floor with 
the consent or acquiescence of the plain¬ 
tiff, but that the raised portion must also' 
be considered to be a party wall and 
that neither owner was at liberty to open, 
windows in the portion so raised without 
the permission of the other. He, there¬ 
fore, accepted the appeal and granted the 
plaintiff the injunction sued lor. Against, 
this decision the defendants have pre¬ 
ferred this second appeal. 

There was evidenco before the learned. 
District Judge which he has considered 
when coming to his finding that the wall 
is a party wall up to the height of the. 
first storey. His finding must, therefore,. 

be accepted. . 

The plaintiff did not even objeot in his- 

suit to the raising by the defendants of 
tho wall held to bo joiut to the height of 

(1) [1898) 82 P. R. 1888. 

(2) A. I. R. 1925 Bom. 373=19 Bom. 536. 
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the first storey, that is. the ground floor, 
so that it mu9t be taken that the plain¬ 
tiff acquiesced at least in the raising of 
the wall. The cases, therefore, which 
state that one party cannot raise a joint 
wall without the consent of the other do 
not apply. Imambhai Kamrudin v. 
Rahimbhai Usmanbhai (2) is, however, 
directly in point. It is to the effect that 
in a portion raised on an existing joint 
wall by one party with the acquiescence 
of the, other neither owner is at liberty 
ito open windows without the consent 
of the other, while the -raised portion 
must also be considered to be a apply 
party wall. I should have thought that it 
would have been sufficient to protect the 
plaintiff’s right by a declaration to the 
effect that he can close the openings 
whenever he desired to use the raised 
portion for his building. I think, how¬ 
ever, that I should follow the ruling 
referred to and I, therefore, dismiss this 
appeal though I leave the parties to bear 
their own costs in it. It will remain for 
future decision, if necessary, whether the 
plaintiff can use the portion of the joint 
wall which has been raised by the defen¬ 
dants without paying his share of the 
cost. 

Appeal allowed. 
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Broadway and Agha Haidar, JJ. 

Punjab National Bank Ltd., Easur — 
Plaintiff—Appellant. 

V. 

Uma Datt-Hans Iiaj and another —De¬ 
fendants—Respondents. 


Second Appeal No 1916 of 1923, 
cided on 27th September 1927, from 
oreeof Addl. Dist. Judge, Lahore 
9th June 1923. 

n *'*’ O- 33 —Powers ur, 

(A 41, it. 33 be carefully exercised. 

Thep°w Q r3 given to the High .Court ui 
U. 41, R. 53, have to bo exercised with care 
discretion and only whou tho party appaa 
to it can fairly be said to be entitled to the 
lief equitably; A. 1. R. 1927 Mad . 620. Ref . 

(6) Civil P C . 0. 6, R . 1 1-Amendmon 
plaint was not allowed at the stage of sec 
appeal , 

A sued B, and C and prayed for a de< 
against one or both. The trial Court deoi 

JnVJi \ 08 A ai ? flb £ C a PP 0aled to the Dist 
J uage, but A neither appealed nor filed or 

bjection. The District Judge finding that 


plaint did not disclose any cause of action 
against C, dismissed the suit. Thereupon, A 
preferred a second appeal to the -High Court 
and prayed for an amendment. 

Held: that amendment could not bs allowed 
at that stage as it would amount to a retrial and 
equity did not require such a course being 
adopted- [P600C2J 

Har Gopal —for Appellant. 

Fakir Chand and Jai Gopal Sethi — 
for Respondents. 


Broadway, J. —The facts giving rise 
to this second appeal are briefly these: 

The Punjab National bank had deal¬ 
ings with a firm known as Gokal Chand 
Salig Ram, while a firm entitled Uma 
Datt-Hansraj acted as the bank’s agents. 
Gokal Chand Salig Ram were in tho 
habit of buying produce, ^making a 
certain deposit with the bank purchas¬ 
ing the produce through the bank, acting, 
through their agents Uma Datt-Hans 
Raj and executing a promissory note in 
favour of the bank for the amount ad¬ 
vanced. They undertook to increaie 
the deposit whenever called upon to do 
so by the bank, the bank intending to 
cover itself in this way when the rates 
of the produce varied adversely. In ad¬ 
dition to the execution of a promissory 
note the produce purchased was hypo¬ 
thecated or mortgaged to the *bank for 
the amount of the moaey payable. 

It appears that on 8th September 1915 
the firm Gokal Chand Salig Ram pur¬ 
chased a kotha of gram for Rs. 3,834-11-3 
and executed a promissory note for that 
amount in favour of the. bank. The 
purchase was made through the agency of 
Uma«Datt-Hans Raj. A sum of Rs. 565 
was deposited to cover any loss. The 
interest payable under the promissory 
note was at the rate of seven and a half 


percent. Prices went down, and it is 
said the bank called upon Gokal Chand 
Salig Ram to increase the deposit. They 
failed to do so whereupon the bank exor¬ 
cised its rights and sold the kotha of 
gram through their agents Uma Datt- 
Hans Raj. It appears that tho amount 
realized at the sale was Rs. 3,266-0-9. 
This amount should have boon paid into 

e h t b ^i k fco tho or °difc' of *Gokal Chand 
Salig Ram. As a matter of fact Uma 

2 a “ ™ Ra i onl y P aid iQ the sum of 
R9. 2,205-4-0. I would note that tho 
sale took place on 5th February 1917 
. % 25th July 1919, the bank 
instituted a suit, impleading as defendant 
1 Gokal Chand Salig Ram and as defen- 
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dant 2 Uma Datt-Hans Raj. The suit 
was based on the promissory note and it 
was alleged that the amount outstanding 
including interest to date of suit, came to 
Rs. 1,734-3-0. It was prayed that a 
decree for that amount together with 
further interest and costs should be 
granted against one or both of the defen¬ 
dants. 

Gokal Chand Salig Ram, for some rea¬ 
son best known to themselves, pleaded 
that they had not executed any promis¬ 
sory note and this matter was put in 
issue. Uma Datt-Hans Raj raised the 
plea that the plaint showed no cause of 
action against*them, but'this was not put 
to issue. The case then proceeded, and 
a commissioner was appointed to go into 
all manner of accounts between the plain¬ 
tiff and Gokal Chand Salig Ram as well 
as between Gokal Chand Salig Ram and 
Uma Datt-Hans Raj. Why this was 
allowed to be done it is difficult to under¬ 
stand. Finally, the trial Court came to 
the decision that nothing was due to the 
bank from Gokal Chand Salig Ram; but 
the bank's claim was decreed against 
Uma Datt-Hans Raj. 

Uma Datt-Hans Raj preferred an ap¬ 
peal against tftis decree which was dis¬ 
posed of by the Additional District Judge, 
Lahore, on 9th June 1923. The bank 
apparently was content with its decree 
and neither appealed against the dis¬ 
missal of the suit so far as Gokal Chand 
Salig Ram were concerned nor filed any 
cross-objections. The learned Additional 
District Judge came to the conclusion 
that the plaint disclosed no cause of 
action against Uma Datt-Hans Raj and 
that if there was any dispute between 
the’bank and Uma Datt-Hans Raj relat¬ 
ing -to their agency that was a matter 
which could not be gone into in this suit 
but might well form the subject of a suit 
for rendition of accounts. In conclusion 
the learned Additional District Judge 
stated that it was not' 

necessary toconsidor whether the suit against 
defendant 1 should or should not have been 
dismissed because the bank has not appealed. 

On the 6th August 1923 the bank pre¬ 
ferred this second’appeal against the order 
of the Additional District Judge dismiss¬ 
ing their suit, impleading both the ori¬ 
ginal defendants as respondents. 

It was urged that, inasmuch as the 
bank had a lien on the kotha of gram, 
Uma Datt-Hans Raj wore not entitled to 


retain any part of the purchase-money 
to reimburse themselves for moneys duo 
to them by Gokal Chand Salig Ram. It 
was also urged that the Additional Dis¬ 
trict Judge should have acted under R.33, 
0. 41, Civil P. C , and passed a decree 
against Gokal Chand Salig Ram. . 

This second appeal was admitted on the 
question of lien and the learned counsel 
for the parties in this case have admitted 
that the bank had a lien on the kotha of 
gram in accordance with the hypotheca¬ 
tion that had been made. The question 
for determination, however, is whether 
or not, so far as Uma Datt-Hans Raj are 
concerned, the plaint discloses any cause 
of action. Mr. Har Gopal for the bank 
has read the plaint and has emphasized 
the points that he considered of impor¬ 
tance, notably the contents of paras.3 and 
5. On the other hand Mr. Fakir Chand 
for Uma Dutt-Hans Raj has urged that 
nothing in the plaint really amounts to 
an assertion or allegation which can be 
construed into forming any cause of 
action. After a careful consideration of 
the point my learned brother and I have 
come to the conclusion that the con¬ 
tention of Mr. Fakir Chand is correct 
and that no cause of action at all was 
alleged in the plaint Mr. Har Gopal 
then urged that he should be allowed 
even at this stage to amend the plaint, 
pointing out that Uma Datt Hans Raj 
had taken this plea but that it had not 
been put in issue. I am afraid we are 
unable to agree to this course being ad¬ 
opted. It would practically amount to a 
retrial, and it appears that at this late 
stage equity doe3 not require such a 
course being adopted. The suit against 
Uma Datt-Hans Raj having been, there¬ 
fore, rightly dismissed the appeal as 
against them must be dismissed as well. 

Turning to tho next point.: Mr. Har 
Gopal urged that R. 33, 0. 41, Civil P.C., 
was wide enough to enable the Addi¬ 
tional District Judge and this Court to 
modify or alter tho decree of the trial 
Court so as to make it one against (Tokal 
Chand Salig Ram. Mr. Sethi for Gokal 
Chand Salig Ram has, however, strenu- 
osly protested against the use of this 
rule and order against his clients. He 
has indeod urged that the powers of this 
Court are limited in this direction, and, 
having regard to a Madras authority re¬ 
ported as Ramalingam Chettiur v. Sub 
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raviania Chettiar (l) there seems some 
force in this contention. But the autho¬ 
rities of this Court have not gone as far 
a 9 Mr. Sethi contends the Madras High 
Court have. At the -same time it is ob¬ 
vious that, even if this rule and order 
gives a Court such wide powers, these 
powers have to ho exercised with care 
and discitftion and only when the party 
appealing to it can fairly be said to be 
entitled to the relief equitably. In the 
present case we have a bank, drafting 
through its counsel, • a most defective 
plaint and allowing the case to be mis¬ 
handled from start to finish. We have 
a finding of the trial Court, arrived at 
apparently after a careful examination of 
all the dealings between the bank and 
this firm, that this firm is not indebted 
to the bank as a result of all the transac¬ 
ts 011 ^ between them. It is also clear that 
the firm of Uma Datt-Hans Raj have 
escaped liability through the errors into 
which the plaintiff bank fell in drawing 
up its plaint, and, having regard to all 
these circumstances, I am forced to the 
conclusion that this present ca 9 e would 
not be a proper one in which to exercise 
: the powers conferred on this Court by 
R. 33, 0. 41, Civil P. C., even assuming 
that those powers were wide enough to 

• cover the case. To decide whether the 
firm of Gokal Chand Salig Ram was in 
any way indebted to the bank it'would 
be necessary to treat this appeal practi- 

• cally as a first appeal from the decision 
arrived at by the trial Court and, speak¬ 
ing (or myself, I do not think that it was 
the intention of the legislature to give 
such a right of appeal when R. 33 was 
-enacted. I would, therefore, dismiss the 
appeal in toto; but in the circumstances 
of the case direct that the parties bear 

• their own costs in this Court 

Agha Haidar, J.—I concur. 

_A.L./r,K. Appeal dismissed. • 
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Zafar An and Jai Lal, JJ. 

■«ff"-AppX to™ “ nd 

t?" 1 aUd "‘'-"-Defeadancs- 

. -JuS »? pe f No - 2376 of 1923, Deoided 

4nkT th ;i Ma S oh 1928 - from decree of Sr 
'Sab Jadge, Ludhiana, D/- 2nd July 1923 


£ (d) Civil P. C., O. 41, R. 1—Correctness or 
otherwise - of order on preliminary issues not 
affecting decree materially—Copy oj that order 
need not be fied. 

Where the correctness or otherwise of the 
decree passed by the lower Court did not in any 
way depend upon the correctness or otherwise 
of the order passed on the preliminary issues, 
and that order did not materially effect the 
decree: 

Held: that it was not necessary to file a copy 
of the order on preliminary points: A. 1 . 
1927 Lah. 103 and 451 and A. 1. R. 19^8 Lak. 
4G, Doubted and Dist . [P G03 C lj 

(6) Contract Act , 3. 16— Mortgagor an opium 
cater and a simpleton — Mortgagee , father of a 
pleader who was helping mortgagor and would 
have helped in future—Undue injluence was 
held not proved . 

Where the mortgagor who used to eat opium 
and was a simpleton, mortgaged the land in 
suit to a pleader's father, as the former 
(pleader) was helping him and would be of 
service to him on some future occasion: 

Held: that the evidence was entirely insufti- 
eient to establish the plea of undue influence. 

, . lr [P 603 C.1] 

(c) Mortgage—Condition to compound \nte m 
rest on failure to pay interest at the end of 
each year is not unlawful—Contract ■Act , S. 74. 

Condition in a mortgage-deed for the pay¬ 
ment of compound interest on failure of pay¬ 
ment of interest at the end of each year is not 
unlawful and unenforceable. [P 603 C 2] 

Haroopwl, M.A. Ghani , Jaivahar Singh , 
Shamair Chand , and Qabul Chand—(or 
Appellants. 

Badri Das, Balwant Bat and Fa Ur 
Chand for Respondents. 

Jai Lai, J. This appeal arises out of 
a suit for the redemption of three mort¬ 
gages effected by the predecessor-in- 
mterest of the plaintiff in favour of the 
father of the defendants. The first mort¬ 
gage-deed dated 7th June 1888 is 
printed at p. 15 at the printed paper- 
book The principal amount mentioned 
in the deed was Rs. 800, and inte¬ 
rest thereon was agreed to be paid yearly 
at the rate of Rs. 8 per cent, per annum. 

A further condition was added that the 
mortgagee would be put in possession of 
the land mortgaged if interest due were 

th« SSf l V ny * y ? ar - and iQ thafc ° ase 

the mteres and the income of the pro- 
perty mortgaged were to balance each 

lD add ‘ tl0Q ^ the interest the 
mortgagor agreed to pay Rs. 29 a year to 

JSk HWftoSW as what is called 

mean? l ' V 7 hat tbis torm actually 
means was not made dear before us but 

apparently it means profit ” or " addi¬ 
tional payment.” aa ‘ 

The second mortgage-deed was 
tsd on 24th April 1898, and the prin 0 ip“l 
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coaditioo a3 to the payment of Indhautri 


amount mentioned therein was Rs. 
1,534-14-0. This included Rs. 317-3-0 
interest duo on the first mortgage, and 
the rest was money otherwise due from 
or paid to the mortgagor. The property 
mortgaged wa3 the same a3 had previ¬ 
ously been mortgaged and possession 
thereof wa3 given to the mortgagee and 
it was stipulated that the income there¬ 
from would balance the interest on 
Rs, GOO out of the mortgage amount and 
the rest, i e , Rs 934-14-0 would carry 
interest at Re. 1-9-0 per cent, per men¬ 
sem. It was further stipulated that the 
mortgage amount 3hall be payable with¬ 
in two months, otherwise interest on the 
entire amount due under the deed shall 
be payable at rate of Rs. 2-8-0 per cent, 
per mensem till the date of repayment. 
Under the third deed, which is dated 
20th December 1695, the mortgagor 
effected a further mortgage on the same 
property for Rs 982 out of which 
Rs. 582 was interest on Rs. 934-14-0 
mentioned in the second mortgage-deed 
and the rest was paid in cash to the 
mortgagor. Interest on this amount wa3 
payable at the rate of Re. 1-9-0 per cent, 
per mensem every year and it was fur¬ 
ther stipulated that in case of non-pay- 
mout of tiie annual interest, compound 
interest at the 3ame rate would be paid. 

The plaintiffs alleged in their plaint 
that the condition relating to the pay¬ 
ment of badhautri in the first mortgage- 
deed was unlawful and that 
the couditiou as to tha payment of comoound 
interest in the third mortgage-deed was unfair 
and uuluwfui, 

and they prayed that an account might 
be taken from the defendants, the mort¬ 
gagees, on the above ba3i3 and a decree 
for redemption bo passed accordingly. 

The defendants in their written state¬ 
ment claimed that a sum of Rs. 
30,811-9-6 was duo to them on the three 
mortgage-deeds and thus agreed to redeem 
the land on receiving that amount. In 
the plaint it was further alleged that the 
mortgagor was blind and simple-minded 
and chat 3ome of the conditions in the 
mortgage-deeds were onerous and were, 
therefore not binding on him. The trial 
Court construed this as a plea of undue 
influence and put in issue the question, 
whether the mortgage-deeds were exe¬ 
cuted under undue influence. Other 
issues which are 'relevant, so far as this 
appeal is concerned, were whethec the 


was illegal and whether the condition 
with regird to the payment of compound 
interest in the third mortgage-deed was 
illegal and unenforceable The Court 
found against tho plaintiffs on all these 
issues and granted them a decree for re¬ 
demption od paymeut of the full 'amouut 
claimed by the defendants together with 
future interest and costs of the suit. Tho 
plaintiffs appeal 

A preliminary objection was taken on 
behalf of the defendants-respondents that 
this appeal has not been properly pre¬ 
sented, inasmuch a3 a copy of the' 
order of the Court on two prelimi¬ 
nary issues has not been filed with tho 
memorandum of appeal. It appears that 
in the Court below they had pleaded that 
one of the legal representatives of tho 
mortgagor, namely, Sher Singh, had not 
been impleaded by the plaintiffs and that 
the occupancy tenants of the land in suit 
had also not been impleaded. Shor Singh 
was examined by the trial Court and ho 
stated that he had no interest in the 
mortgaged property as he had made a 
gift of whatever rights he had therein 
to his sons who were already plaintiffs in 
the case. The Court, however, holding, 
that though he was not a necessary party 
it was desirable to implead him, added him 
as a defendant. Sher Singh, however, died 
during tho pendency of the suit and as 
his sons were his only legal representa¬ 
tives and wore already on the record, th<* 
suit proceedod to trial. With regard to 
the tenants the first Court held, and 
quite rightly, that they were not neces¬ 
sary parties to tho suit for redemption 
In the final judgment the trial Court did 
not make any mention of those prelim' 
inary issues nor of its decision thereon. 

It i 3 contended on behalf of the res¬ 
pondents that it was necessary for the- 
appellants to file a copy of that order and 
that as they have not done so the ap¬ 
peal cannot bo entertained. Reliance is 
placed in support of this objection on 
O. 41, R I, Civil P.C., which provides 
that a memorandum of appeal shall be 
accomDinied inter alia by a copy of tho 
judgment on which the decree is founded. 
The same rule provides also that th& 
appellate Court can dispense with 
such copy- The question is whether it 
can be successfully urged by the respon¬ 
dents that the decree in this case i- 
fouuded on the order of tne trial Court 
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on the two preliminary issues. In my 
opinion this contention is devoid of 
force. The correctness or otherwise of 
the decree passed by the Subordinate 
Judge in this case does not in any way 
depend upon the correctness or otherwise 
of the order passed on the preliminary 
■issues. That order does not materially 
affect the decree which would have been 
passed eveu in the absence of Sher Singh 
or of his legal representatives and obvi¬ 
ously in the absence of the occupancy 
tenants. It is not even contended by 
counsel for the respondents that they 
propose to support the decree or to file 
,cros9-objections on any ground based on 
that order. I am, therefore, unable to 
see that it was necessary to file ,a copy of 
the order concerned The cases cited by 
the respondents, i. e., Morton v. Wood- 
fall (1) A.IM. 1927 Lah. 451 and A.LR. 
1928 Lah. 46, even if they lay down cor¬ 
rect law a matter on which, with great 
respect, I entertain some doubt—are, 
therefore, distinguishable from the pre¬ 
sent case. In any case under the circum¬ 
stances I would be prepared, if necessary, 
to dispense with the filing of the copy of 
the order. I would, therefore, overrule 
the preliminary objection. 

With regard to the merits, there is 
absolutely no evidence on the reoord in 
support of the plea of undue influence, 
In fact thore was no such plea definitely 
raised by the defendants, and conse¬ 
quently there are no details given by 
them of facts on which 1 such a plea 
can be founded. Some witnesses were 
produced by the plaintiffs, i. e., Jagat 

(P ' W ’ 2)l Sur i ftn Singh (P. W. 3), 
Wadhawa Singh (P. W. 4) and Mit 

® in j» 1 5). None of these sap- 

port the case of the plaintiffs on this 
Point. I do not think it necessary to 
discuss the testimony of these witnesses 
in detail. AH that they say is that the 
mortgagee's son Sardar Gajjan Singh was 
a pleader who practised in Ludhiana and 
that the plaintiffs’ predecessor-in-inte¬ 
rest, who used to eat opium and was a 
simpleton, mortgaged the land iu suit to 
the pleader s father, as the former was 
Peiping him and would be of service to 
dim on some future occasion. This evi- 
| enoe is entirely insufficient to establish 

learnt ° f undue . influence - Indeed the 
o ir« d C ?k“ 3s1 dld nofc S0r i°usly attempt 
jo prwsj h.’ avideaoe t. our altsntioo. 
(U a, 1. R. I927~Lah. 103=8Lah. 257. ~ - 


His case, hosvever, was that the condi- 
tious iu the second and the third mort¬ 
gage-deeds were onerous and, therefore,, 
unconscionable and as the mortgagee by 
virtue of the first mortgage was in a 
position to dominate the will of the* 
mortgagor, therefore, a presumption of 
undue influence should be raised in this• 
case and he relied upon S. 16, Contract 
Act, in support of this contention. I 
am, unable, however, to hold that any 
presumption can arise in this case such 
as i3 claimed by the counsel. I am not 
prepared to hold that the conditions in, 
the second and the third mortgage-.deeds' 
are unconscionable so as to entitle the 
Court to raise the presumption of undue 
influence even if it be held fchat the 
mortgagee was in position to dominate 
the will of the mortgagor. 

The real contention of the appel¬ 
lants’ counsel, however, was with re¬ 
gard to the amount of ^interest claimed* 
by the mortgagee. With regard to- 

the second mortgage-deed his conten¬ 
tion was that the condition as to the. 
payment of interest at Rs. 2 8-0 per cent 
per mensem instead of the original rate of 
Re. 1-9-0 per cent per mensem in default- 
of payment of the amount within two 
months was penal as the enhanced rate 
of interest was payable from the date of 
the mortgage-deed. He claimed that 
undor.S. 74, Contract Act, his clients were, 
entitled to relief with regard to the penal 
part of the interest. It is to be observed 
that in the plaint the plaintiffs have 
nowhere alleged that this rate of interest 
is penal and there was no issue framed, 
by the trial Court on this point. The. 
plaint is very badly and inartistioally 
drafted as would appear from the faob 
that with regard to the third mortgage 
it is alleged that the interest is Rs. 2-8-0 
per cent per mensem and is unlawful and 
illegal. A reference to the-mortgage-deed' 
shows that this interest of Rs. 2-8-0 was 
not payable at all on the third mortgage- 
deed but on the second mortgage-deed. 
In view of this fact, and the fact that the, 
question is one of law, we have, as a. 
special case, allowed the appellants to. 
raise the question of interest on the 
second mortgage-deed. On a reading of 
£? K “° f r ‘^Se-ded there is not the least 
d^ubt that the condition to pay enhanced. 

the rirf ?rQ 13 penal and * therefore, 

the Court is competent to give relief to- 
the mortgagor. Having regard to the- 
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-security, the number of years during 
which this mortgage has continued in 
iorce and other surrounding circumstances 
I consider that interest at the rate of 
24 per cent per annum would be ample 
compensation to the mortgagor and I 
would, therefore, reduce the rate accor¬ 
dingly. 

A further objection was taken by the 
appellants that interest had been calcu¬ 
lated on the full amount of Rs. 1,534-14 0 
and not on Rs. 934-14-0 as should have 
been done. A reference to the account 
hied by the defendants, however shows 
that this contention is not correct and 
that interest has been calculated on 
Rs. 934-14-0. There is, however, one 
mistake in the calculation and this mis¬ 
take has been admitted by the counsel 
for the respondents and that is that 
interest has been calculated from the date 
of the mortgage-deed, i. e , 24th April 
1S93, whereas it should have been cal¬ 
culated from the 20th December L895, 
as interest up to the last-mentioned 
date has been included in the third mort¬ 
gage-deed. 

With regard to the third mortgage-deed: 
the contention of the appellants is that 
compound interest is not claimable under 

• the terms of the mortgage-deed. Now, 
in the first instance, it would be observed 
that the plea of the plaintiffs was that 
th9 condition relating to compound inter¬ 
est "is quite unfair and unlawful - ” and 
an issue was framed in those terms. The 
learned counsel for the appellants has 
abandoned that position before us and 
has contended that as a matter of fact 
the mortgage-deed does not provide for 
the payment of compound interest and 
in any case not with yearly rests Even 
if such a plea is open to the counsel at 
this stage, I am of opinion that the mort¬ 
gage-deed does provide for the payment 
of compound interest as claimed by the 
mortgagee. It provides, that interest at 
Re. 1-9-0 per cent per mensem shall be 
payable annually to the mortgagee and 
that on failure of payment of such interest, 
interest thereon at the same rate and in 
the form of compound interest shall be 
payable. The actual words in the deed 
are : 

Ba surai wada khilaji adam adae sui sali- 
yana ko sud ba htsab stid dar sud ba sharah 
bala shumar kar ke bawaqt fakhurrehn liamrah 
isal zare-e-rehn sablqa toa hal ada karunga. 

This condition, in my opinion, is dis- 
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tinguishable from the condition in P. C. 
Muthu Chettiar v. K. V . Meenakshisun - 
daram Ayyar (2), where on a construction 
of the condition in the mortgage-deed 
their Lordships of the Privy Council held 
that the claim of the mortgagee to be 
awarded compound interest with monthly 
rest3 was not tenable. The condition 
therein merely was that the principal 
amount would carry interest at eight 
annas per cent per mensem which would 
be paid before the 10th of every month, 
bat in case of default in payment in that 
manner the rate of interest was to be 
doubled. The claim of the mortgagee 
was that the mortgagor must pay inter¬ 
est with monthly rests on the composite 
sum of the principal and interest at the 
end of each month at double the original 
rate. Their Lordships held that the mere 
condition that the mortgagor shall pas- 
interest on interest” did not support 
the claim of the mortgagor. It is to be 
observed that in the present case the 
terms of the deed, as stated above, clearly 
provide for the payment of compound 
interest on failure of payment of interest 
at the end of each year. I therefore 
hold that the conclusion of the trial 
Court on this matter is correct. 

This leaves a short point with regard 
to the payment of Rs. 29 a year as 
badhautri on the first mortgage-deed. 
The learned counsel has not seriously- 
contended that the condition as to the 
payment of this amount is illegal and 
I am unable to see bow such a condition 
under the circumstances of this case can 
be held to be illegal. 

The result is that the decree of the 
trial Court must be upheld, except with 
regard to the amount payable on the 
second mortgage-deed, which shall be 
calculated in the manner indicated above 
and a decree for redemption prepared 
accordingly. The parties have undertaken 
to prepare an account of the amount that 
would be payable by the mortgagor to the 
mortgagee. A date six months from 
to'day' shall be fixed as the date for 
redemption. The plaintiffs shall pay 
the costs of the defendants in the trial 
Court and the parties shall bear their 
own costs in this Court. The appeal is 
accepted pro tanto. 

Zafar Ali, J .—I agree. 

r D Appeal accepted . 


(2) A. I. R. 1928 P. G. 35. 
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Tek Chand and Bhide, JJ. 

Andley Brothers — Defendants — Ap¬ 
pellants. 
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Mrs. K. M. McCready — Plaintiffs — 
Respondents. 

First Appeal No. 1778 of 1926, De¬ 
cided on 25th January 1928, from decree 
of Sr. Sub-Judge, Delhi, D/- 11th 
June 1926. 

Principal and Agent — Commission agent — 
Agent must show that the transaction was 
orought about by the direct result oj his inter¬ 
vention in order to entitle him to commission. 

Where a porson is employed as an agent to 
oring about a transaction on behalf of his 
principal, he is entitled to have his remunera¬ 
tion only if the transaction in question is the 
direct consequence of his agency. 

It need not necessarily be the immediate 
cause of the transaction, but it must be shown 
that the transaction was brought about as the 
direot result of his intervention. It is not 
sufficient for him to show that it would not 
have been entered into but for his services. 

• f it resulted therefrom only as a casual or 
remoto consequence : Bray v. Chandler, 107 

r* : ? tbson v ' Cricb ' (1862)31 L.J. 

304 : Burton v. Hughes, (1885) XT. L R 

<I 1 PS U876) ^ CA D 

- i/. W . iv. 831 , Foil . [p QQfj Q 2 ] 

Moti Sagar and Kishen Dyal— for Ap¬ 
pellants. v 

Bhawani Prasad and Nanwan Mai— 
lor K©9poDdent0. 

T ek Chand, J. - This appeal and 
Civil Appeal No. 2563 of 1926 arise out 
of a suit which was instituted in forma 
pauperis by Mrs. K McCready against the 
firm of Messrs. Andley Brothers. Coal 

R* ft on?? 0 ’ Da hl ’ for reoover y of 
Kb. 8 900 as remuneration for work done 

by her for the defendants as thJir 

commission agent in securing for them • 

°° ntraob . for the Purchase of 12,000 

of thi°M aKanfca Pahari Colliery 
he North West Angrapathra Ooal 

te any, / 0h r r * ‘ n I)eoember 1921 ; and 

sis, sy&jrssa 

smsubs* 

3M0 ™ claimed as 

of thwe tranl f • a3 P6r f ° r fche firafc 1 

unese transactions and Rs 5 oon 
per l ° p «- -“end ' T° 

to Sa‘ 7 j“r a f dai , Ks - 900 ' 

of Bs- 8,900 k makmg up ft total 1 


The defendants pleaded that^the plain¬ 
tiff was not entitled to any commission - 
on either transaction, but the learned 
Subordinate Judge upheld the plaintiff’s- 
claim tor Rs. 341-4-0 on account of (a) 
and Rs. 5,000 on account of (b) or 
Rs. 5,341-4-0 in all, and dedluoting. 
Rs. 125 as having been already paid 
. by the defendants to the plaintiff he 
5 Passed a decree in her favour for 
t Bs. 5216-4-0. Both parties have filed 
cross appeals, the plaintiff praying that 
the decretal amount be enhanced to the 
, ful1 sum claimed in the plaint and the 
defendants urging that the plaintiff’s suit 
be dismissed in toto. It will be con¬ 
venient to deal with the two claims ■ 
separately. 

As already stated the first claim for 
Rs. 3,000 is based on the allegation that 
in December 1921 the plaintiff, at the 
request of the defendants, secured for 
! e l ? extract- for the purchase of 
12,000 tons of coal from the Kantapahari 
Colliery and that she was entitled to 
commission thereon at the stipulated 
rate of 4 annas per tom The contraot 
between the defendants- and the colliery 
is evidenced by the bought and sold 

° 0t Q es - f D ‘ 6 ' and 01 Pouted at 

p. y and J)- of the supplementary paper- 
book. In the lower Court the defend¬ 
ants admitted having entered into this 

contract, but denied that it was brought 

about by the plaintiff. The learned Sub¬ 
ordinate Judge, however, held it proved 
on the record-that the oontract had been 
secured for the defendants by the plain- 

acteda9 their commission- 
agent in the transaction. This finding 

Mr M°f fc - be c a ohaUen Sod before us by 

Jkinrff 1 , Sagar>who admits that the- 
plaintiff acted- as their agent and is en¬ 
titled to commission at 4 annas a ton The • 
dispute as to this claim is now confined 

the ter 8,m P 1 ® p^on. whether under 
the terms of the agency the plaintiff 

t by her - eQfc ‘tle<3 to 00 m- 
“e sold h° v a f u 6 \°‘ al Quantity agreed to 

DeMmb"?^! 0 ‘hV'— »■> 8th 

P II of thi * hloh 13 P rinfc s^ at 

and wbbb^TloZs'': y PaPM - b °° k 
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Delhi, 8th December 1921. 

My dear Mrs. McCready. 

I promise to give you 4 annas a ton 
■if I will get a contract of Kantapahari 
Colliery of North West Angarapthra 
■Coal Company through you. Your duty 
will be to see some 3 or 4 wagons of this 
■coal at Sabzimandi station and to keep 
a little sample with you of this coal. 
Our contract with Kantapahari will be 
of first class steam and slack coal and 
if I find the coal inferior or water mark 
• or if there will be slack in steam wagon 
or steam in slack wagon then I shall 
show that coal and the wagon to you 
and you shall have to get the matter 
•settled with the managing agents of the 
above colliery. Kindly confirm and oblige 

Yours sincerely. 

(Sd.) C. B. Mathur. 


stated, that the letter Ex. P. 1 is silent 
on the point, and this being so proviso 5, 
S. 92, Evidence Act, applies, under 
which any usage or custom by which 
incidents not expressly mentioned in any 
contract or usually annexed to contracts 
of that description may be proved pro¬ 
vided that the annexing of such incidents 
would not be repugnant to, or incon¬ 
sistent with, the express terms of the 
contract. 

I hold, therefore, that the evi¬ 
dence relied on by the lower Court 
was legally admissible. Both Mr. Mu- 
kerji (D. W. 3), who is described as a 
colliery owner and coal merchant, Delhi, 
and Mr. Grant Goven (D.W. 4), who has 
experience of coal business, have deposed 
that in contracts relating to purchase of 
coal from collieries the agent gets com¬ 


It is conceded by the plaintiff’s learned 

• counsel that this letter does not state in 
clear and explicit terms whether com¬ 
mission at the rate of 4 annas per ton was 
payable on the 12,000 tons of coal con¬ 
tracted for or whether it was to be paid 

• on the quantity actually dispatched by 
the colliery to the defendants. He con¬ 
tends, however, that it was understood 
at the time that the plaintiff's duty 
would end the moment she succeeded in 
securing the contract for the defendants 
from the colliery, and that on a binding 

-agreement of sale and purchase being 
entered into between them, commission 
at the rate of four annas per ton on the 

• quantity contracted for would be paid 
to her, irrespective of the fact whether 

•the colliery supplied the whole or any 
, part of it to the defendants. The de¬ 
fendants, on the other hand, deny that 
r there was any such understanding, and 
urge that it is one of the incidents of the 
coal trade, that in the absence of a con¬ 
tract to the contrary, commission is 
payable on the quantity actually dis¬ 
patched. In support of their contention 
•they have led evidence to prove that con¬ 
tracts of agency like the one embodied 
in Ex. P-1 are always understood by 
coal merchants to mean that commis¬ 
sion is payable after the colliery has 
executed the contract and is paid on the 
quantity actually dispatched. Counsel 
for the plaintiff has argued that this 
evidence was not legally admissible, but 
after hearing him at length I am of 
opinion that this contention is devoid 
of all force. It ie conceded, as already 


mission on actual deliveries and not 
upon the quantity contracted for. It is 
significant that Mr. Mukerji was not 
cross-examined at all on this point and 
Mr. Grant Goven in cross-examination 
emphasized what he had stated in his 
exaraination-in-chief, that in the absence 
of a speoial contract to the contrary the 
commission was payable on the actual 
supply after the order had been executed. 
The plaintiff led no evidence beyond her 
own statement on the point and she 
admitted that she had not acted as com¬ 
mission agent in any other transaction. 
Further light on the matter is thrown 
by the correspondence that passed bet¬ 
ween the parties and Mr. Carapiet, the 
proprietor of the Kantapahari Colliery, 
all of whom seem to have understood the 
contract to mean that commission was 
payable on the quantity dispatched by 
the colliery. This is fully borne out by 
Ex. P-3, P-5, P-15 and ,C-2 which the 
lower Court has discussed at length in 
its judgment at p. 35 and 36 of the paper 
book and which I need not reproduce 
here There is also the significant fact 
that if the plaintiff's contention were 
correct Rs. 3,000 had become payable 
to her on the completion of the contract 
between the colliery and the defendants 
in December 1921, but she never made 
any demand for this amount until the 
suit was instituted. All that she has 
been found to have received is Rs. UO 
in two instalments on 25th and -6th 
January 1922 and on each occasion she 
executed a receipt describing the.item 
as having been received in advance o 
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regard claim (a) both the appeal and tho 
cross-appeal should be dismissed and tho 
decision of the lower Court allowing the 
plaintiff Rs. 2L6 only affirmed. (After 


<ioal." Her counsel is unable to explain 
why the words “ in advance" were used 
if the Rs. 3,000 were actually due at 
-the time. Again we find the plaintiff 
writing to Mr. Carapiet several months 
later asking him to recover from the 
defendants the amount of her commis- 
'Sion as he was " the best person to know 
the number of wagons supplied." Fur¬ 
ther, it is admitted that in those days, 
there was a shortage of wagons and it 
is not likely that the defendants would 
have agreed to pay commission on the 
quantity contracted for, when it was 
possible that a very small portion of it 
would be actually dispatched for deli¬ 
very to them. In my judgment the 
lower Court has come to a correct con¬ 
clusion in holding that the commission 
of 4 anna3 per ton was payable to the 
plaintiff on the quantity actually dis¬ 
patched and I would accordingly affirm 
its finding on issue I. 

The next question to bo decided is 
how much coal was in fact dispatched 
by the colliery to the defendants. The 
plaintiff has led no evidence whatsoever 
on this point. Mr. Carapiet, the colliery 
proprietor, was examined by interroga¬ 
tories, but no effort was made to asoer- 
tain from him as to how many wagons 
, h * d ^Patched. . The defendants had 
clearly pleaded in their written state¬ 
ment that 1,365 tons only had been sup- 

£2? if?’ • ^ hiS allegafcion was not 
specifically denied in the replication as 

n- J have b00n under 0. 8, R. 5 
Civil P. C. At the trial Chand Baha¬ 
dur a member of the defendants’firm 

stated on oath that 1,365 tons only' 

*on oHh reCe,V ? d ^ bhem * n exeon- 
Jion of the contract in question, and 

on fh« WaSn0 5 c ° nfcradi °t0<3 by anything 
on the record. I agree, therefore, with 

>r? art 0Q thi3 P°*nt also and 
hold that the amount due to the plain- 

in this account was Rs. 341-4-0. The 
defendants had pleaded that as against 
this item the plaintiff had been actually 

C ? S - 4 i 2 ' 8 ' 0 ' Bufc thel °™ Court 
Rs 125 the extent of 

L 0nly as P^ved. This find- 
6 has been challenged by Mr. Moti 
agar, but, after hearing him, I am of 

‘ hat th ° ” M 

•em 0 ^ ° D accoUQ t of the travelling 

hlaSS Vfh pl ,r tira hu9b,nd 


discussing evidence as to claim (B) the 
judgment proceeded.) The learned Sub¬ 
ordinate Judge has held that the plain¬ 
tiff, acting as the defendant's agent, ap¬ 
proached Mr. Rouse to buy coal from 
thorn, but he, instead of buying it him¬ 
self, told the contractors who were work¬ 
ing under him that they might, if they 
liked, bay from the defendants and this 
was a “ dignified hint from a superior 
officer to patronize ‘the defendants’ firm.” 
He thought that on these facts the 
plaintiff is entitled to be paid commis¬ 
sion^ 8 annas per ton. I am, however, 
of opinion that in coming to this conclu¬ 
sion, the learned Judge has ignored the 
well-established principle of law that 
where a person has been employed as an' 
agent to bring about a transaction on 
behalf of his principal he is entitled to 
have his remuneration only if the tran¬ 
saction in question is the direct oon- 
sequence of his agency : gee Bray v. 
Chandler (1) and Gibson v. Crick (2). It 
need not necessarily be the immediate 
cause of the transaction, but it must be 
shown that it was brought about as the 
direct result of his intervention Burton 
v . Hughes (3). Ifc is not sufficient for 
the agent to show that it would not havo 
been entered into but for his services, 
it resulted therefrom only as a oasual 

,V‘7‘ e " OnSeqU o C0 : Tribc v - 2’ay/or 
4 and Jordon v. Ram Chandra Gupta 

KOI. lo such cases the maxim causa 

S ns f non remota spectatur (the 
direct and not the remote cause of an 
event is to be regarded) is applicable. 

tor the foregoing reasons I feel bound 
to disagree with the lower Court on this 

S555i“ that the plaintiff is not 
entitled to any commission on claim (b) 

sary'for 1 bhl3 , fitldia S it is not neoes- 
ditLrnf to disouss at length tho ad- 

\ r M V * rgUm0Qt put forward by 

in aw* Sa8ar ' that 6ven if the ord ®r 

inf 1 k Was secUred to the defend- 

to thi tb f 0 uI , plaintiff - 9 h® is not entitled 
« u amount of commission 

O' S 


(5J H903) 8 O. \V. N. 881. 
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Mt. Bakhtan V. Ghulam Hassan (Broadway, J.) 


had been supplied to Sobha Singh, etc., 
the contract between them and the 
lefondants was cancelled and on the 
principle of quantum, meruit the plain¬ 
tiff should have been paid on the quan¬ 
tity supplied. It is sufficient to say 
that in my opinion this contention is 
devoid of all force, and had I found in 
favour of the plaintiff on merits I 
would have had no hesitation in reject¬ 
ing this last argument of the defend¬ 
ants’ learned counsel. In the agreement 
between the plaintiff and defendant 0 as 
embodied in Ex. P.-5 it is specifically 
stated that she would get commission at 
the rate of 8 annas per ton on the ‘ re- 
ceival of each and every order.” In face 
of this express term in this agreement, 
there is no question of paying the agent 
a quantum meruit on her services and 
she could not be deprived of her com¬ 
mission merely because the transaction 
by her fell through subsequently or that 
the principal derived no benefit from it. 
Reference may in this connexion be made 
to the recent case of Howard Houlder 
and Partners Ltd. v. Manx Isles Steam m 
ship Co. Ltd. (1923) I.S..B. 110, and the 
authorities cited therein. The claim 
relating to (b) has, however, failed on 
the merits and I need not discuss this 

point further. . 

The result is that the plaintiff is en¬ 
titled to a decree for the sum of Rs. 216 
only. Accordingly I would accept ap¬ 
peal No. 1778 of 1926 and dismiss 
appeal No. 2563 of 1926, and in lieu of 
the decree passed by the lower Court, 
pass a decree in favour of the plaintiff 
for Rs 2L6. Hiving regard to all the 
circumstances of the case I would leave 
the parties to bear their ovnco9ts in 

both the Courts. 

Bhide, J.— I concur 

A.L./R.K. Decree varied. 
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Broadway and Agha Haidar, JJ. _ 
Mt. Bakhta a —Defendant Appellant. 

v. 


Ghulam Hassan and others— Plaintiff 
and-Defendants—Respondents. 

Second Appeal No. 2593 of 1923, Deci¬ 
ded on 29th September 1927, from decree 
of Dist. Judge, Mianwali, Dr 15th Octo¬ 


ber 1923. 


Civil P. C., 0. 47, R. 7— Appeal. 

It is competent for a party aggrieved to 
appeal against an order allowing review under 
the provisions of 0. 43, R. I (w). However, the 
powers of the appellate Court are limited by 
R-7. 0.47. CP 604 C 1] 

Niaz Muhammad—tor Appellant. 

S. R. Laul —for Respondents. 

Broadway, J.— It appears that one- 
Mt. Bakhtan executed a deed of sale in 
favour of her brother Ghulam Hassan 
on 15th February 19L4. The property 
conveyed consisted of a house. On 27th 
March 1923 Ghulam Hassan sued his 
sister and her second husband and his 
son for possession of the house, alleging 
that subsequent to the sale he had ob¬ 
tained possession of the property bought, 
but had permitted his sister to continue 
to live in it. 'Mt. Bakhtan pleaded that 
the house had belonged to her first hus¬ 
band from whom she had obtained it, 
that she had been induced by her brother,, 
the plaintiff, to execute this deed of sale 
in his favour iu order to deprive her first 
husband’s collaterals of the property and 
that the deed of conveyance had never 
been acted udou and was purely ficti¬ 
tious. The trial Court dismissed the 
plaintiff’s suit, holding that the transac¬ 
tion was a fictitious one. Ghulam Hassan 
appealed to the District Judge, and the 
learned District Judge took a contrary, 
view, holding that Mt. Bakhtan had failed 
to prove that the transaction had been ficti¬ 
tious. He accordingly decreed the plain¬ 
tiff’s suit for the property claimed exclu¬ 
ding from the decree, however, one 
small kothi. 

Mt. Bakhtan then preferred a second' 
appeal to this Court which came up for 
hearing as a motion before a Division 
Bench on 10th December 1923. On this- 
date Mr. Niaz Muhammad for the appel¬ 
lant stated that the lower appellate Court- 
had reviewed its judgment and asked for 
time to file an amended memorandum of 
appeal. Time was allowed, and indue 
course an amended memorandum o' 
appeal was filed, containing certain ad- 

ditio lal grounds. „ ,, , , 

Before U 3 to-day Mr. Niaz Muhammad 
has urged that the decision of the lower 
appellate Court was open to attaok in 
second appeal on the ground that the 
onus had been wrongly placed on tne 
appellant to prove that the transaction 
was a fictitious one He placed reliance 
on Ram r.hand. v. Harnam SinghJ}L 

(1) [1900J 68 P. R. 1900- 


! 
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and Bhagwan Das v. Mt. Bam Bai (2), 
Those cases proceeded on their own par¬ 
ticular facts- There can be no doubt 
that, having regard to the facts that Mt. 
Bakbtan executed tbe deed of sale, the 
onu9 lay on her to prove that the trans¬ 
action was a fictitious one. The finding 
of the learned District Judge that it was 
not a fictitious transaction is one of fact 
which we are precluded from examining 
in second appeal. 

This would dispose of the case before 
, us but for the fact that the matter has 
I [been complicated by the learned District 
'■rJudge’s action in granting application 
for review referred to above. This appli¬ 
cation related to the exclusion of the kothi 
yfrom the decree. It was entertained by 
the learned District Judge and granted. 
Mr. Niaz Muhammad has attacked this 
action of the learned District Judge and 
has urged that the review had been 
wrongly granted. As a matter of fact 
the appeal before us is one against the 
final decree as prepared after the review 
had been allowed. Therefore, the find¬ 
ing as to the fictitious nature of this 
transaction covers this kothi. No doubt 
it is competent for a party aggrieved to 
• appeal against an order allowing review 
under the provisions of O. 43, R. 1 ( w ), 
Civil P. C. It seems to me, however, that 
the powers of an appellate Court are 
limited by R. 7, 0. 47, Civil P. C. Mr. 
Niaz Muhammad had been asked to state 
whether the order on review contravened 
the provisions of R. 2 -or R. 4, 0. 47, 
and was constrained to admit that 

neither of these two rules had been con¬ 
travened. In these circumstances it 

appears to me that we are not em¬ 
powered to interfere with the order 
passed on review in this appeal. 

It was then contended that, inasmuch 
as the order was passed without jurisdic¬ 
tion having regard to the decision of 
their Lordships of the Judicial Com¬ 
mittee in Chhajju, Bam v. Neki ( 3), this 

Wv m # 8hti b ® fcreated ' as a revision. 
Spealnng for myself, it seems to me that 

I ?! 3 . fcriQfc action in 

ahng with this application for review 

7^3 unsatisfactory, but at the same time 
l am not prepared to treat this part of 
this ^ppeal as a revision in this JrH- 

(2) [1914] 58 p, 1914—23fi P T 
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cular case because it appears that this 
kothi wa9 definitely claimed in the plaint 
and not specifically referred to in the 
written statement filed by the appellant. 
The appellant’s defence was that the 
entire transaction was fictitious. She 
did not elect to differentiate between 
any portions of the properties claimed 
by the plaintiff. I would, therefore, dis¬ 
miss this appeal, but, in the circum¬ 
stances, leave the parties to bear their 
own costs. 

Agha Haidar, J.—I agree. 

N Appeal dismissed. 


* * A. I.R. 1928 Lahore 609 
Full Bench 


Shaw Lal, C. J., and Broadway 
Harrison, Tek Chand and * 

.Dalip Singh l JJr w 


Khan Gul and another —Defendants 
ippellants. * - 


v. 


LakhuSingh and a»of/i« r -Plaintiffs 
! —Respondents, ‘ 


Fir§t Appeal No. 2569 of 1922, Decided 
on 2nd Aprii 1928, from decree of Sr. 
Sub-Judge, LayaUpui^D/- 31st July 1922 • 
* * (a) Evidence Act, S. H5-.Vinor repre-V n 
/ J) ng a° bc ” MJ , or J and thus entering intocem-P 

tract —.... n. . * . . w I 


tract-He can plead minority in avoidance if 

tllC C0ntr<XCL—CQ1ltmrt A/'t V it. v • r* 7 


the contract—Contract Act, S, 11 • I I o 
L^,389 & 60 1^267, Overr^d. 
^Where an infant has induoed a Dersnn 
contraot with him by means of a falsa r«nr<> 
sentation that he~wL of full age L i^nTt 
estopped from pleading his infanoy dn avoid¬ 
ance sUiajmnimDt., Though g_ ^ Evlde ° n ; e 
Aot, is general units terms, i 5 must bo read 
subject to the provisions of the Contraot Tot 
f n a ° lar ‘ n 8 a transaction entered intoYy aminor 
59 h C ’ 893=1 Lah • 389 & 60 

I. C. 267, Overruled. [p gjg q 1 . 

W S l' eci A ct R * l 'c! Act, S. -41— Minor 
Midxng contract on ground of minorUy-C^. 

MiLr!Z C ,t bj ^ d5 °, re P r ^enlatioii as toage 
M\nor must, sy eqmtu. rcfnryi fan * ^ 

(Per FulyBench, contra Haxrisbn- J ) _i 

party, whptfwhen a minor, has entered into'* 

° f K a l alSQ ro Pr® s ®ntation*°as 




a 


% anbsaquent litigation while re- 

th0 °°° tract - olaim to re¬ 
rain tae .benefit ho may have derived 


T6m:/Leslie_v. SheiU. (Wl4) 3 K^B. 607. nof 

A. 17709. 


. -. ■ 'b TT U. 1910 
610, Ref. 


■1923’ Lah. 
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. In terpretation of statutes—Lanouac 

&dfn\tt%ng two construction* — n>%» i— j.*? 


niffinp tioo conslructions—Onc OSTi 
Mdtiy should not he accepted . * , 9 *° 

J }* is a cardinal rule govern7u?the interne 
t/»tion of statutes that when the language of 
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the -legislature admits of two constructions, 
the Court should not adopt a construction 
which would lead to an absurdity or obvious 
injustice. _ [P 613 C 2] 

$ £ (J) Evidence Act , S. 115— “Person” in¬ 
cludes miner . — 

The language cf S. 115 is comprehensive 
enough to include a minor : 26 Cal. 381, Diss. 
from. . ‘ [P613C2] 

$ (e) Interpretation of Statutes—General and 
particular intention—Latter prevails whether 
contained in same or different statutes. ^ 

It is a well-established principle that, where 
a general intention is expressed by the legisla¬ 
ture, and also a particular intention, which is 
incompatible with the general one, the par¬ 
ticular intention is considered an exception to 
the general one. This rule applies whether the 
general and special provisions are contained 
in the same statute or different statutes : 
Churchill v. Crease , 5 Binq. 180, Bel. on. 

- [P 613 C 2; P 614 C 1] 

(/) Interpretation of Statutes— Harmonious 
construction should be accepted. 

The Court should Strtaggle against repugnancy 
and should construe an enactment as far as 
possible in accordance with the terms of the 
other statute which it does not expressly 
modify or repeal. ~*fP 614 C 1] 

(9) Interpretation of Statutes — Same tcord 
should be given the same meaning. 

The same words are to be prima facie con¬ 
strued in the same sense in diderent parts of 
the same statute ; Spencer v. Metropolitan 
Board of Works, 22 Ch. D. 142, Rel on. 

[P 625 C 1] 

(7i) Interpretation of Statutes—Statute can- 
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promissory note executed by the plaintiff 
in favour of the defendant’s brother-in- 
law Muhammad Hussain at the- request 
and with the consent of the defendant, 
that the plaintiffs had paid Rs. 5,500 out 
of the Rs. 9,500 to Muhammad Hussain 
and were prepared to pay the balance. 
Defendant.1 had refused to deliver posses¬ 
sion of the property and _the plain¬ 
tiffs prayed that possession of the pro¬ 
perty sold might be delivered to them, 
or, in the alternative, that a decree for 
Rs. 17,500 the consideration money, to¬ 
gether with interest or damages arising 
from breach of contract at the rate of 
one per cent, per mensem, amounting to 
Rs. 1,050, i. e„ for Rs. 19,000, in all, 
might be passed against the other pro¬ 
perty of defendant 1. 

VDefendant 1 pleaded minority. • Defen¬ 
dant 2, wife ot defendant 1, pleaded 
minority of defendant 1, and also pleaded 
a prior gift by defendant 1. The trial 
Court decreed the suit for possession 
holding that defendant 1 had made a 
false representation that he was of full 
age to the plaintiffs and was therefore 
estopped from raising the plea of minority, 
following the authority of Wasinda Ram 
v. Sita Ram (l).t' It also held that the 
consideration had been jduly discharged 


not be circumvented by estoppel—Evidence Act, by payment of Rs. 8,000 in cash and by 
S. 115. substitution of the promissory note in 


Where a particular act is declared to be Toid 
and unlawful by statute a party cannot by 
representation, any more than by other means, 
raise against him an estoppel so as to create a 
state of things, which he is under a legal dis¬ 
ability from creating. (P 625 C 2] 

(a) Evidetuc Act, S. lib—English law is not 
different. 

Sffck Chand, J.— The law enacted in S. 115 
/elating to estoppel does not differ from the 
'English law on the subject! [P 626 C 1] 

Abdul Qadir and D. C. Ralli—ior 
Appellants. 

Nand Lal—ior Respondents. 

Order of Reference \/ 

^ Dalip Singh, J.-^Plfiintiffs brought 
a suit for possession of half\a square 
which had been sold to them by defen¬ 
dant ' 1 for Rs. 17,500 out oft which 
Rs. 8,000 had been paid in cash \before 
the" Sub-‘Registrar and Rs. 9,500\ was 
secured by a "promissory note' payable 
on demand from the plaintiffs. , 

\he 


plaintiffs'alleged that -defendatft 1_ Vi 
been duly paiB Rs. 17,300 because k 
promissory nolo for ^Rs. '9,500 in □ 
favour had been discharged by aneth 


favour of the defendant by oue in favour 
oT Muhammad Hussain and that Muham¬ 
mad Hussain had realized Rs 5,500 out 
of this sum from the plaintiffs. (It also 
held that the giltjo the wife was of no 
effect and was void ab injtip. Defen¬ 
dants have appealed^ *" 

Their counsel has urged UTat the facts 
do not show that the plaintiffs were in 
any way deceived by any representation 
made by defendant 1. He relie? on the 
evidence of Fakir Muhammad (P. W. 3) 
who states that Lakha Singh, one of 
the plaintiffs, had told the defendant 
that he (defendant) should stateJnsrSge 
to be 19 at time of registra tion. There 
ca n btTho d oubt thatlhe defendant slated 
his age to be 19 at the time of registra¬ 
tion. " /Except the evidenMof Fakir 
Mohammad there is no evidence tcTshow 
us that thaj?laintiffs knew or were in 
a position to know what the age of 
the defendant^was. The defendant had 
previously executed other mortgaoes 
and deeds of gift in which he had 


(I) [1920] 1 Lah. 389=5571. C. 393 
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represented himself to b6 19^ In_ one 
-case he had obtained a medio ^L certi¬ 
ficate showing that he was over 19 ye ars 
■of age.. He admits that he stated before 


Khan Gul v. Lakha Spngh (Dalip Singb, -J.) Lahore 611 

with. Further, I am unable to see how 
the force of a statute can be avoided by 
what after all is a law of procedure, 
namely, estoppel. For these reasons-.1 

can be no 


the Sub-Regi strar th at, he was 19 yeara ^ am quite clear that there can be uu 
of age becauFe Ins cousi n, Muhammad f estoppel in such a case, but owing to the 
Hussain had asked h im to g ivojiisjige as / existence of the Division Bench ruling 
19 years. We have no re ason to suppose/ of this Court and the importance of the 
that the plaintiffs knew t hatthis repre-vt matter, I would prefer to refer the ques- 
sentation was false and we do not accept ) tion to a Full Bench. Counsel for the 
the evidence of Fakir Muhamtnafl^t^ ' appellants has cited Leslie Ltd. v. Sheill'*' 
The question that arises ■“uien is (9) aQ d Mahomed Syedol Arifiin v. 

Yeohooi Gark (10). The latter ruling is 
a Privy Council ruling in an appeal from 
the Strait Settlements 


iXI 

y 


arises Tihen is 
whether a minor is estopped from plead¬ 
ing minority when he has made a false 
representation as to his age. Wasinda 
Ram v. Sita R am (1) is undoubtedly an 
authority for the proposition that he is 
so estopped./ This ruling followed a 
Bombay ruling reporte d in Gauesh Lala 
v. Bapu (2) and the Bombay High Court 
has since followed that ruling in Dada- 
saheb Dasrathrao v. Bai Naha ni (3) 
and in Jasrai^astimal v." Sadashiv 
Mahadev the other hand, the 

Calcutta High C3Urt in Dhurmo Dass 
Ghose vTTLfahmo Dutt (6) and Bralimo 
Dutt v. Dharma Das (6), whioh is the 
oame case in appeal, held, that S. 115, 
Evidence Aot, did not apply to 'minors. 
The case went before the Privy Council 
•and is reported as Mohori Bibee'v. Dhar m 
modass Ghose (7) but the Privy Council 
•expressly did not decide this point. In 
Levene v. Brougham (8) the Court of 
■appeal in England held ‘that there oould 
be no estoppel in suoh a case.) It has 
been Contended before us that'S. 115, 
Evidence Act, governs the matter and'the 
word person"_in it is wide enough to 
-include minors. ^1 Khd if difficult to 
follow this argument because it seems 
to me that in every honest dealing with 
a minor there is presumably a repre¬ 
sentation, expressed or implied, on the 
part of the minor that he is competent 
•to contract. Therefore, if the dootrine 
•of estoppel oould be applied to the case 
•of minors there would hardly be a oase in 
which the doctrine would not apply and 
the protection given by the law to 
minors woul d practically be done away 

ClBSTfai BomTl98. " 

(3) [1917] 41 Bom. 480=41 I. 0. 180=19 


rj ' Bo*. L. R. 561. « 
s 169=46 Bom. 197. 


5) [1898] 25 Oal 610=2 C. W N 8 30 
I? M 26 Oal. 991=3 a W.* 5 £ 

' 37MP. C ) - 9=8 ° L A ' 114=8 Sat ' 

<8) [1909] 25 T. L. R. 265=39 S. J. 249. 




- in which their 

Lordships approved of the doctrine laid 
down in Leslie Ltd. v. Sheill (9). At 
first I was of opinion that this question 
was covered by the Privy Council'ruling 
and that, therefore, there was no need 
to refer the matter to a Full Bench, but 
on carefully examining Leslie Ltd. v. 
Sheill (9) I find that the question ‘of 
estoppel was not decided in that oase. 
That question was decided in the Court 
of appeal in Levene v. Brougham (8) and 
was only referred to in Leslie Ltd. v. 
Sheill (9). The question there was 
whether a suit would lie for money re¬ 
ceived by a minor where the contract 
for loan failed on the ground of being 
void by statute. The ruling of the Privy 
Council in Mohammed Syedol Aritfin v. 
Yeoh Ooi.Gark (10) further is obiter on 
the point i^nd therefore,. though entitled 
to great respect, is not absolutely bind¬ 
ing on us. I therefore consider that the 
question whether ayninor who has made 
a false representation as to his age is 
estopped from pleading his minority 
should be referred to -a Full Bench for 
decision. • * 


?? lnt an ! lng m fchis oase is 

fh« nul W u°5 6 -, Aa 6s P laiQ0 d above 
the Plaintiffs had pleaded in the alterna- 

rI i7 a finn ey -f S K ho w gefc a deor09 for 
Rs. 17,500 with interest or damages. 

Counsel for the appellants has contended 

?9) that ifS 0f Leslie Ltd - v - Shei “ 
(9) that in suoh a case there oould be no 

restitution by the minor. On consider¬ 
ing Leslie Ltd. v. Sheill (9) I am de- 
finitely of opinion that in spite of the 

doubt expressed as to the correctness ol 
^S^ LBaUman (1 1) in tha? ° 
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the case itself did not decide that Cowern 
v. Nield (12) was wrongly decided. That 
case is directly in point, whereas Leslie 
Ltd. v. Sheill (9) is not directly in point, 
because, as pointed out in Leslie Ltd. v. 
Sheill (9) the jurisdiction in equity to 
force the minor to make restitution was 
never clearly defined and all that Leslie 
Ltd. v. Sheill (9) held was that the 
jurisdiction did not extend to repayment 
as distinguished from restitution. On 
general principles of justice it would 
seem to me monstrous that the minor 
should be able both to retain the pro¬ 
perty and the benefit which he derived 
by making false representations to parties 
as to his capacity to deal with the pro¬ 
perty. I would, therefore, be inclined 
to hold that there is jurisdiction in the 
Court to compel the minor to make res¬ 
titution. It has been contended before 
us that the position alters when the 
minor is plaintiff or defendant. I am 
quite unable to accede to this argument 
which is moreover not borne out by any 
authority cited to us. It seems to me 
that where a minor is plaintiff or defen¬ 
dant all that the Court in effect orders 
is, that it refuses to allow a certain plea 
to prevail except upon terms. If such 
a jurisdiction exists it seems to me 
wholly immaterial whether the minor 
is plaintiff or defendant and it would 
certainly be extremely anomalous that 
such a question should rest on the re¬ 
lative position of the parties as plaintiff 
and defendant. The question, however, 
is by no means free from difficulty and 
undoubtedly there are expressions in 
Leslie Ltd. v. Sheill (9) which would 
tend to show that their Lordships in that 
case disapproved of certain previous 
cases taking the more equitable view, if 
I may so call it, and, I, therefore, think, 
in view of the importance of the ques¬ 
tion that this matter also should be re¬ 
ferred to the Full Bench. The question 
would be whether a party who, when a 
minor, has entered into a contract by 
means of false representation as to his 
a«e can whether he be defendant or 
nlaintiff in a subsequent litigation refuse 
to perform the contract and at the same 
time retain the benefit be may have de¬ 
rived therefrom. 

If the Full Bench hold that the minor 
is bound to make restitution it will be 
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for the Division Bench to decide on the- 
evidence how much is due. 

Harrison, J. —I am also of opinion 
that the two questions should be re¬ 
ferred to a Full Bench. At present I 
am inclined to think that it is impos¬ 
sible to escape from the logical result of 
holding that the contract is void, how¬ 
ever deplorable that result may be. The- 
suit is based on a contract and by no 
process of mental gymnastics can it, in 
my opinion, be converted into anything, 
else. • As I understand Cowern v. Nield 
(12) the reasoning is somewhat as follows: 
The contract being void has no existence 
and no reality. No action can, therefore,, 
result from or be based upon it, but the 
tort which gave rise to and brought about 
the contract may possibly be treated as 
the true foundation of the action. If the 
contracts however, be void the only real¬ 
ity in the tort is the fact that it is the 
origin or cause of that void contract, for 
it is only because of its subsequent his¬ 
tory or development that an action can 
be based upon it. True as it is that had 
there been no tort there would have been 
no contract. It is equally true that had 
there been no contract there would have 
been no tort, in the sense that -there 
would have been no actionable wrong but 
merely an infructuous attempt to deceive 
It appears to me to be impossible to sepa¬ 
rate the two chapters in the incident and 
to give reality to the embryo while deny¬ 
ing it to the child into which the embryo 

develops. , 

Opinion. 

Shadi Lai, C. J— The questions, \ 

which have been formulated for decision- 
by the Full Bench, are in these terms : 

C(l) Whether a minor, who, by falsely 
representing himself to be a major, has 
induced a person to enter into a contract, 
is estopped from pleading his minority 
to avoid the contract. 

(2) Whether a party, who, when a 
minor, has entered into a contract by 
means of a false representation as to his 
age, whether he be defendant or plaintiff, 
in a subsequent litigation, refuse to per 
form the contract and at the same time \ 
retain the benefit he may have derived, 
therefrom. 

As regards the minor’s capacity to en¬ 
ter into a contract, there was some un¬ 
certainty prior to 1903 as to whether a 
minor's contract was void or . 

But all doubt on the subject been- 
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dispelled by the judgment of their Lord- 
-ships of the Privy Council in Mohori 
Bibee v. Dharmodas Ghose ( 7). which de- 
■clares that a person who, by reason of 
infancy is, as laid down by S. 11, Con¬ 
tract Act, incompetent to contract, can¬ 
not make a contract within the meaning 
•of the Act. The transaction entered can- 
mot be recognized by law. 

The question arises whether an infant 
is precluded by the rule of estoppel from 
showing the invalidity of a transaction of 
this description. Now, the doctrine of 
•estoppel is embodied in S. 115, Evi¬ 
dence Act, which run3 as follows : 

When one person has, by his declaration, 
act or omission, intentionally oaused or per- 
milted another person to believe a thing; to be 
true and to act upon such belief, neither he 
nor his representative shall be allowed, -in any 
suit or proceeding between himself and such 
Terson or his representative, to'deny the truth 
o( that thing. 

There is a conflict of judicial opinion 
as to whether an infant comes within the 
ambit of the section ; the Bombay High 
•Court holding that an infant is not ex¬ 
cepted by the language of the section, 
vide Ganesli Lai v. Bapu (2) ; Dada- 
saheb Dasrathrao v. Bai Nahani (3) and 
■Jasraj Bastimal v. Sadasiv Mahadev 
Walekar (4); while the Calcutta High 
Court has adopted the opposite view : 
wide Dhurmo Dass Ghose v. Brahmo Datt 
■15; which view was endorsed on appeal by 
a Division Bench of the same Court in 
Brahmo Dutt v. Dhurmo Dass Ghose (6). 
In the latter Calcutta oase Maclean, C. J., 
sought to get over the comprehensive 
language of S. 115 by holding that the 
‘term person ” in thfct section applieg 
■to one who is of full age and competent 
'to eDter into a contract.” It will be ob¬ 
served that the expression “ person ” is 
•used twice in that section, and it is dear 
that if m the first portion of the seotion 
it means a person sui juris, it must have 
tbe same meaning when used again in the 
same seotion. The interpretation placed 
“P°. n word person ” by the Cal¬ 
cutta High Court would, no doubt, help 

“f l “ 30 far as he would be able 
to repel the plea of estoppel when it is 

urged against him ; but he must, at the 

frnnf f f? g0 fche b0aefifc accruing 

from the dootnne of estoppel and oannot 
.uvoke the p !ea [or bia 

If the word person ” means only a per- 

SnK-lS? 1 t0 8Qter a contract, 
then the seotion oannot be used to the 


advantage of the minor any more than to 
his detriment ; in other words the doc¬ 
trine of estoppel, as enacted by S. 115, 
must be treated as non-existent in so far 
a person under disability is concerned. 

That a minor cannot set up the plea 
of estoppel as against an adult is obvi¬ 
ously an absurd result. Now. it is a 
cardinal rule governing the interpreta¬ 
tion of statutes that when the language 1 
of the legislature admits of two con¬ 
structions, the Court should not adopt a 
construction which would lead to an ab¬ 
surdity or obvious injustice. But I do 
not think that there is any ambiguity 
in the term “ person.” In construing 
statutes, and indeed all written instru¬ 
ments, it is the duty of the Court to ad¬ 
here to the grammatical t^nd ordinary 
sense of the words ; and the expression 

person,” when used iu its ordinary 
sense, includes every person whether sni 
juris or under a oontraotual disability. 
As pointed ont above, the same word is 
used again in S. 115, and there can he 
no doubt that it cannot, in that connex¬ 
ion, bear any restricted meaning. Indeed 
the term “ person ” is to be found also 
in S. 116, which deals with the estoppel 
of a tenant as against his landlord, and in 
numerous other sections of the Evi¬ 
dence Act, e. g., Ss. 5, 8.10, 112,118, 
122 and 139 ; and a perusal of those sec¬ 
tions leaves no doubt that it is intended 
to inolude minors as well as other per¬ 
sons under disability. 

I must, therefore, hold that the lang 
uage of S. 115 is comprehensive enough 
to inolude a minor < and if the matter 
rested there, I would say that an infant, 
who has induoed another person to deal' 
with him by falsely representing himself 
as of full age, should not be allowed to 
deny the truth of his representation./But 
the rule of estoppel is a rule of evilenoe 
and must be read along with and subject 
to the provisions of other laws. The 
. law of estoppel is a general law applica¬ 
ble to all persons, while the law of con¬ 
tract relating to capacity to enter into a 
oontraot is direoted towards a speoial 
object; and it is a well established prin¬ 
ciple that, where a general intention is, 
expressed by the legislature, and also a 
particular intention, which is incompati¬ 
ble with the general one, particular inten¬ 
tion 13 considered an exception to the 
general one : per Best, 0 . J. in Churchill 
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w Crease (13 & 14). This rule applies 
whether the general and special provi¬ 
sions are contained in the,same statute or 
different statutes. Now, when the law 
of contract lays down that a minor shall 
not be liable upon a contract entered into 
by him, he should not be made liable upon 
the same contract by virtue of the gen¬ 
eral rule of estoppel. I do not go so far 
as to say that ‘the language of S. 115, 
would, -if given its full scope, render 
absolutely nugatory the law declaring 
the incapacity of a minor to make a 
contract ; for there may be instances in 
which a contract though entered into with 
a minor has not been induced by any mis¬ 
representation made by him and no ques¬ 
tion of estoppel can arise in such cases. 
There can, however, be be no doubt that 
the rule of estoppel would take away in 
many cases the protection which the legis¬ 
lature has deliberately created for the 
benefit of the minors, and would make 
them liable on a transaction which has 
no existence in the eye of the law. The 
Court should struggle against repugnancy 
and should construe an enactment as far 
as’possible in accordance with the terms 
of the other statute which it does not ex¬ 
pressly modify or repeal. 

Now, both the statutes can stand to¬ 
gether, if we apply the general rule of 
estoppel, as enacted by S. 115, Evidence 
Act, subject to the special law imposing 
disability upon the .contractual capacity 
of an infant. This construction which 
recognizes an exception to the general 
rule, avoids all repugnancy and does not 
lead to any absurdity or injustice. 

It is to be observed that, so far as the 
English law is concerned, there is no 
authority for the proposition that a con¬ 
tract, which is w oid tender the statute on 
the ground of infancy, can be enforced 
simply because it has been entered into 
on the faith of a false representation as 
to age which the minor is precluded from 
denying. In the case of Levene v. 
Brougham (8), the plea of estoppel was 
raised against the minor but was rejected 
by the Court of appeal. It must be re¬ 
membered that, as observed by their Lord- 
ships of the Privy Council in Sarat 
Chunder Dey v. Gopal Chunder Ldha 
(15), S. 115, Evidence A ct, ha3 not en- 

(13 A 14) 5 Bing 177 (180)=2 M. & P- 415=7 

L. J. (0. S.) C. P. 63. 

(15) [1893] 20 Cal. 296=19 I. A. 203—o Sir. 

224 (P,*C). 


acted as law in India anything different 
from the law of England on the subject 
of estoppel and the English decisions are 
therefore, relevant to the discussion of 
the subject before us. 


In India the rule against the applica¬ 
tion^ the doctrine of estoppel to a con¬ 
tract void on the ground of infancy has 
been adopted, not only by the Calcutta 
High Court, but also by the High Courts 
at Madras, Allahabad and Patna : Vide 
Vaikuntarama Pillai v. Authimoolam 
Chettiar (16), Jagar Nath Singh v. Lalta 
Pershad (17) and Ganganand Singh v. 
Rameshwar Singh (18). A Division. 
Bench of the Lahore High Court has, 
however, favoured the view taken by the 
Bombay High Court in Wasinda Ram v 
Sita Bam (1). I am not aware of any 
judgment of the Privy Council which 
gives expression to the considered view 
of their Lordships on the subject. In the 
case of Mohoree Bilee v. Dharmodas 
Ghose (7), which was an appeal from the 
judgment of the Calcutta High Court in- 
Brahmo Datt v. Dhurmoo Dass Ghose 
(6) their Lordships refrained from ex¬ 
pressing their opinion and disposed of 
the question by making the following 
observations : 

The Courts below seem to have decided that 
this seotion (S. 115) does not apply to infants- 
but their Lordships do not think it necessary 
to deal with that question now- They con¬ 
sider it clear that the section does not apply 
to a case like the present, where the statement 
relied upon is made to a person who knows the 
real facts and is not misled by the untrue 
statement. 

Nor is there anything in the judgment 
in Mahomed Syedol Arijfin v. Yeoh Ooi> 
Gark (10), which can be treated even as 
an obiter dictum on the subject of es¬ 
toppel. -That case wa3 heard by the Privy- 
Council on an appeal from .the Supreme 
Court of the Straits Settlements and. 
dealt with the Strait Settlements Ordin¬ 
ance (3 of 1893), which is in similar 
• terms to the Indian Evidence Act. It 
was sought to establish the liability of the 
infant for damages on the ground of e> 
fraudulent statement, but their Lordships 
held that no fraud had been established. 
It.is clear that no case of estoppel was- 
either set up or decided in that case. 


LG) [1915] 3S -Mad. 1071=23 I. C. 799-26- 
M. L. J. 612. _ . p 

17) [1909] 31 All. 21=5 A. L. J. 6,4-1 1. 

] 562=(1906) A. W. N. 267. 

18 ) A. 1. R. 1927 Pat. 271=6 Pat- 3S3. 
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LXt will be seen from the foregoing di3* 
cussion that not only the English law, 
but also the balance of the judicial 
authority in India, is decidedly in favour 
of the rule that where an infant has 
induced a person to contract with him 
by means of a false representation that 
he was of'full age, he is not estopped 
from pleading his infancy in avoidance 
of the contract and, though S. 115, Evi¬ 
dence Act is general in its terms, I con¬ 
sider for the reasons, which I have al- 
( ready given, that it must be -read sub- 
/ iject to the provisions of the Contract 
Act, declaring a transaction entered into 
by a minor to be void. My answer to 
;the first question referred to U3 is, 
therefore, in the negative*^_. 

Coming now to the second question: I 
am clear that when a contract has been 
induced by a false representation made by 
an infant as to his age, he is liable neither 
on the contract nor in tort,, if the tort is 
directly connected with the contract and 
is the means of effecting it and parcel of 
the same transaction : The Liverpool 
Adelphi Loan Association v. Fairthurst 
(19.& 20). pfc is true that infancy does 


that he was of full age gives rise to an 
equitable liability. The Court, while re¬ 
lieving him from the consequences of the 
contract may in the exercise of its equi¬ 
table jurisdiction restore the parties to 
the position which they occupied before 
the date of the contract. If the infant 
is in possession of any property which he 
has obtained by fraud, he can be com¬ 
pelled to restore it to his former owner. 
The matter is, however, debatable: if the 
benefit acquired by him consists of money 
which is not earmarked, has the Court of 
equity authority to make him liable for 
the payment, to the defrauded person, of 
a sum equal to the amount of which the 
latter ha3 been deprived by the former ? 
The equitable jurisdiction is founded upon 
the desire of the Court to do justice to 
both the parties by restoring them to the 
status quo-ante, and there is no real differ¬ 
ence between restoring the property and 
refunding the money except that the pro¬ 
perty can be identified but cash cannot 
b e tracqd . 

|>?be doctri ne of re stitution finds expres¬ 
sion in S. 41, Specific Relief Act. Sup¬ 
pose, A y an infant, executes an instrument 


3 “ !3 5 lt “ te a valld defence to an action] of mortgage in favour of B for Rs. 1,000 

On core, but the tort, whm.h pan oncfoln L.. D i _ i •_ t i 


on tort, but the tort, which can sustain 
an aotion for damages must be indepen¬ 
dent of the contract and must not be ano¬ 
ther name for the breach of the contract. 
No person can evade the law conferring 
immunity upon an infant from perform- 
iug >a contractual obligation by oonver- 
fcln 8 fc he contract into a tort for the pur- 
11 pose of oharging the infant. As observed 
by Ryles, J., in Barnard v. Baggie (21) 

one cannot make an infant liable for the breach 

of a oontract by -changing the form of aotion to 
one ex delioto. 60 


borrowed by B by making a false repre¬ 
sentation as to his age. Thi9 instrument 
is void, and S. 39, which expressly ap¬ 
plies, not only to a voidable but also to a 
void, instrument, allows A to move the 
Court to adjudge it to be void and order 
it to.be delivered up and oancelled. Then 
comes S. 41, by whioh it is provided thatJ 
on adjudging the-cancellation of the in-p 
strument the Court may require A, to 
whom such relief is granted, to make any i 
compensation to B whioh justice may re-l» 
quire. It is beyond question that underf 
this section the Court has the discretion to 


The Court has to look at the substance, Quire. It is beyond question that underf 
and not at the form, of the action; and J bis S0otioQ the Court has the discretion to 
it it finds that the action is in reality an • lm P° SQ terms upon A and to compel him to 
action ox oontraotu but disguised as an pay Rs. 1,000 as compensation to B. Tho 
aotion ex delioto, it would decline to en- sfcatufc0 nowhere says that peouniary oom- 

r. 0 Ji hO u°L aim - * ndeed - it has been re- P en3atio “ should not be allowed, when 
peatedly held in England'that when an J be award thereof would be tantamount 

V- u C0d , a per30Q fc0 contract Jo a repayment of the money borrowed on 
E? * making a false statement the strength of a void transaction. In- 

answerable 8 Ji fl ^ an t is not d00d -Jhe Courts in India have ordered 

cnnTrlfi! t ! {or fcha breaoh of the the minor to refund the money received 

toJfSSmiw arising {rom fcha & hlm before alI °"ing him to recover 

Rnf?S tted by tb ? P ro P 0f ty sold or mortgaged to the 

a false represe ntation by an infant °^ er P af ty 

( 21 ) & r 1 31 1 ai R - R -^ l\i? t .t aaar - ^ ath Singh v - Lalta p ‘rshad 
45=8LT 820 - n w = r 4 (N ' s ) , * h0 minor ’ wbo * by makia 8 fraudu- 
(N. s.) 1326 • R - 644-9 Jur - 1 ®“ t r0 pr 0 seutation as to his age, had in¬ 

duced the defendant to purchase property 
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from him, was held liable ic equity to 


restore to the purchaser the benefit he 
had obtained before he could recover 
possession of the property sold. The same 
rule was followed in Balak Bam v. Dadu 
(22), where the plaintiff was directed to 
refund the purchase money as a condition 
precedent to his obtaining possession of 
the property. In Saral Chand Mitter 
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the defendant by 


re- 


was obtained from him by 
frayd^ 

V—Is Stocke v. Wilson (21) an infant, who 
had obtained furniture from the plaintiff 
by falsely stating himself to be of age, and 
had sold part of it for £.30 was directed 
to pay this amount asmart of the relief 
granted to the plaintiff^) 

A different view was, however, taken 
by the Court of appeal in R. Leslie Ltd. 


v. Mohan Bibi (22 a), the minor was 
Quired to refund the money borrowed byy Sheill (9). In that case an action foT 
him on the foot of a mortgage. S the recovery of advances made to an in- 

JJt-is true that in the case of Mohori 
Bibee v. Dharmodas Ghose (7) restitution 


was not allowed, but the party, who had 
lent the money to the minor, was aware of 
the minority; and their Lordships of the 
Privy Council, while recognizing that 
S. 41 does give a discretion to the Court, 
did not see any reason for interfering with 
the discretion of the lower Courts which, 
on the facts of the case, had declined to 
direct the return of the money?'' 

There are some English cases in which 
an infant repudiating a transaction was 
held liable fn equity to return the benefit 
he had obtained by reason of his fraud. 
In re King Ex Parte, The Unity Joint 
Stock Mutual Banking Association (23), a 
person, who had lent money to an infant 
on the faith of a fraudulent representa¬ 
tion as to age, was held entitled to prove 
in his bankruptcy. Lord Justice Knight 
Bruce, while deciding that in equity the 
liability of the borrower had been estab¬ 
lished, made the following pertinent ob¬ 
servations : 

e question is whether in the view of a 
Court of equity, acoording to the sense of deci¬ 
sions not now to be disputed, he has made him¬ 
self liable to pay the debt whatever, be his 
liability or nonliability at law. In my opinion 
we are compelled to say that he has. 

Cowern v. Nield (12) was a case in 
which it was decided that an 
trader, who had entered into a contract 
for the sale of goods and failed to deliver 
them after receiving their price, was not 

liable on the contract, but that 

if the plaintiff can prove that the defendant 
obtained his money by fraud, the action can be 
maintained. 

The-Court of appeal accordingly ordered 
a new trial 

order that the plaintiff may have an op- 


fant on the faith of his fraudulent represen 
tation as to his age was dismissed, because 
the cause of action was held in substance 
ex contractu. The learned Judges of the 
Court of appeal distinguished the judg¬ 
ment in The Unity Joint Stock Mutual 
Banking Association (23) on the ground 
that it expressed the law in bankruptcy 
and did not lay down a doctrine of general 
application. With all respect, I am 
unable to follow the distinction. Either 
the liability to return the benefit obtained 
by fraud exists or it does not exist. If it 
does not, then the mere fact that the 
quondam infant has been subsequently 
adjudged a bankrupt cannot bring it into 
existence. If, on the other hand, the in¬ 
fant is in equity liable to return his ill- 
gotten gains his liability holds goo d, even 
if he isnot subsequently adjudged to be 
insolvent. It must be remembered 


an 


in 


portunity of proving if lie oan, that his money 

(22) [1910] 76 P. R. 1910 =7 I. C. 1000=98 
P. W. R. 1910. 


(22a) [18981 25 Cal. 371=2 C. W. N. 201. 

(24) [1859] 3 De. G. &.J. 63=4 Jur. (N.S.) 1257 

=6 W. R. 640=27 L. J. B. K. 33- y> , >- 


that the relief springs, not from the 
circumstance that the borrower is adjudr 
cated a bankrupt, which may be a pure 
accident, but from the rule of equity that 
a person should not be allowed to take 
advantage of his own fraud, it would be 
sheer injustice if an infant should retain, 
not only the property which he h as agreed 
to sell or mortgage, but also the money 
which he has obtained by perpetrating 
a ia fraud. As stated by Lord Kenyon . in 
infant ' [Tmningsirjtundiill (25)Jthe ^protection 
giv^iT b^jjlaw to the infant was to be 
used a3 a shield and not as a swoid .^i It 
must be remembered that, while in India 
all contracts made by an infant are void, 
there is no such general rule in England. 
For instance, a contract for necessaries is 
not affected by the Infants_Rel]eL_Acti 
1S74, and can be validly entered into by 
an infant. There should, therefore, be 
greater 9 cope in India than in England 
for the application of the equitable 

doctrine of restitution.^ _. 

(24) [1913J K. B. 235=8j^T n K ; B._598=29 


T.L.R. 352—10S L.T. 34=20 Mans 
(25) [1799] 3 T. R. 335=4 R. R- 680. 
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It is, however, argued that this juris¬ 
diction can be exercised only when the 
minor invokes the aid of the Court as a 
plaintiff. If he asks the Court to caucel 
a transaction brought about by his own 
fraud, he cannot complain if the Court 
does justice to both the parties ; and, 
while granting him the relief the Court 
■compels him, at the same time, to return 
the advantage which he has acquired in 
pursuance of the void transaction. But 
if the minor happens to occupy the posi¬ 
tion of a defendant in an action involving 
■the cancellation of the transaction of the 
above description, he should not, it is 
urged, be required to make restitution. 

It is difficult to understand why the 
granting of an equitable remedy should 
depend upon a mere accident, namely, 
whether it is the minor or his adversary 
who has taken the initiative in bringing 
■the transaction before the Court. The 
material circumstances in both the cases 
are exactly the same. A contraot has been 
entered into with an infant and. as it is 


cases in which relief has not been granted 
against frauds committed by minors when 
they were defendants. The language of 
Ss. 39 and -41, Specific Relief Act, no 
doubt shows that the jurisdiction con¬ 
ferred thereby is to be exercised when 
the minor himself invokes the aid of the 
Court. The doctrine of restitution is not, 
however, confined to the cases covered by 
that section. That doctrine rests upon 
the salutary principle that an infaDt can¬ 
not be allowed by a Court of equity to 
take adyantage of his own fraud. It is 
possible that, though the Court ordi¬ 
narily imposes terms upon an infant 
guilty of fraud if he seeks its aid as a 
plaintiff, it may decline to exercise its 
equitable jurisdiction if he happens to be 
a defendant. All that can reasonably be 
said i9 that the Court, in deciding whether 
relief against fraud practised by an infant 
should or should not be granted, will con¬ 
sider, along with other circumstances of 
the case, the fact that the infant is a 
defendant and not a plaintiff in the case. 


an invalid transaction, it must be can¬ 
celled. The Court, however, finds that 
the infant has, by practising fraud upon 
the opposite party, received property or 
money ; and that justice requires that he 
should not retain the benefit derived by 
'him from a transaction which has been 
declared to be ineffectual against him. 
The transaction has been wiped out. It 
is only fair that both the parties should 
revert to their original position. These 
•considerations are, in no way, affeoted by 
the circumstance that one party and not 
the other, has moved the Court in the 
first instance. There is neither' principle 
nor justice which would warrant a dis¬ 
crimination. 

The equitable jurisdiction of the Court - 
to order restitution rests purely upon the 
principle of justice, and that principle is 
no more applicable to a case in whioh 
he is a defendant. But when we come to 
the oase law, we find it in an unsatis¬ 
factory state. The decisions of the High 
■Courts in India show that when the 
minor succeeds in an aotion -brought by 
'him, he iis ordinarily required to restore 
the benefit obtained by him by commit¬ 
ting fraud. The same unanimity is not, 
however, found in cases in whioh he 
-occupies the role of a defendant. In some 
•cases of this oharaoter restitution has 
been allowed, e g., Saral Chand Mitter 
w. Mohun Bibi (22a), but there are several 


But there is no warrant either in princi¬ 
ple or in equity for the general rule that 
the relief shall never be granted in a 
case where the infant happens to be a 
defiant. 

V£Jo such distinction seems to have been 
drawn in the English cases. Indeed, 
Stocks v. Wilson (24) was a oase in which 
the infant wa9 the defendant, and yet he 
was held liable to refund to the plaintiff 
the price of the furniture received from 
the latter. Similarly in Cowern v. Nicld 
(12) the action wa9 brought against the 
infant but it wa9 never suggested that 
the circumstance of his being a defendant 
should make any difference in his lia- 
bUity2^ 

exaot form whioh the relief should 
take must depend upon the peculiar 
circumstances of each case, but the con¬ 
tract or any stipulation therein should 
never be enforced. The remedy by way 
of restitution may sometimes involve the 
payment of a sum of money equal to that 
borrowed under the void contract. The 
grant of suoh relief is not, however, an 
enforcement of the contraot, but a resto¬ 
ration of the 9tate of affairs as they 
existed before the formation of the con¬ 
tract. The Court, while giving this re¬ 
lief, has not to look at the contraot or to 
give effect to any of the stipulations 
contained therein. Indeed, the relief 
is granted, not because there is a 
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contract which should be enforced, but 
because the transaction being void does 
not exist and the parties should revert 
to the condition in which they were be - 
fore the transaction. This is not a per¬ 
formance of the contract but a negation 
of it. For example, the contract may 
provide for the payment of interest at a 
certain rate, but the Court does not give 
effect to such stipulation or to any other 
term of the contract. The defrauded 
party gets, not the remedy on the con¬ 
tract, but the relief in equity against 
fraud. The mere fact that the result of 
granting the relief is similar to that 
flowing from the performance of one or 
more of the terms of the contract cannot 
constitute an adequate ground for refus¬ 
ing the relief, if the Court considers -that 
justice requires that it should be granted. 
As stated by Knight Bruce, V. C., in 
Stikeman v. Dawson (26) in what cases 
in particular a Court of‘‘equity willthu3 
exert itself-is not easy to determine". If 
the infant has obtained property by fraud 
the Court will require him to restore it 
to its owner. In other cases, his estate 
or he, after attaining majority, may be 
held liable for the return of the pecumary 
advantage acquired by him by fraud,/ 

I f (£or the aforesaid reasons my answer 
to the second question is that an infant 
though not liable under the contract, 
may in equity, be required to return the 
benefit he has received by making a false 
representation as to bis agey 
• Broadway, J. —I conour with the 
learned Chief Justice. 

I Da ftp Singh, J. — I concur with the 

learned Chief Justice. 

Harrison, J.— On the first question of 
■/whether a minor who has made a false 
representation as to his age is estopped 
from pleading his minority, I agree with 
the learned Chief Justice in holdingythat 
he is not estopped from doing so. v 
On the second question it appears to 
me that deplorable as the result may be 
the minor cannot be compelled to make 
restitution where the result of his mis¬ 
representation has been the passing of 
money as opposed to goods. In the first 
place the contract is void and has no 
legal existence. Doubtless an action in 
tort can succeed, if it bo~shown that the 
tort is independent of the contract. 
Great reliance has be en pl ac ed on Cow ern 

i-> g> [18S1] 1 De. G. & Sm. 90=11 .Jar. '214= 
16 L. J. Ch 205. 


v.Nield (12), but all that this authority 
lays down is: that if it can be established 
that there has been an independent tort 
the action will succeed. That case waa 
sent back for a new trial in order that 
the plaintiff might have an opportunity 
of proving, if he could, that his money 
was obtained from him by fraud, but the 
judgment has been relied on by counsel 
for the proposition that where a contract 
has arisen as the direct consequence of 
a fraudulent statement, an action may 
still succeed on the basis of that fraud. 

It appears to me that what is laid down, 
is precisely the contrary proposition, and 
that unless and until the fraud can be 
dissociated from the contract, the plain¬ 
tiff’s suit must fail. In this case there, 
can, I think, be no doubt that the sub¬ 
stance of the cause of action is contrac¬ 
tual. Had the fraud or misstatement 
of the defendant not led to a contract, 
we would have heard no more about it. 
The only reality in the tort was the fact 
that it was the origin or the cause of the 
void contract. In consequence of the> 
misrepresentation a contract was made 
and it is, therefore, equally true to say 
that had there been no tort, there would 
have been no contract and that had there 
been no contract, there would have been 
no tort, for there would merely have 
been an infructuous attempt 'to deceive 
as opposed to a successful fraud. It 
follows that the suit is not based upon 
a tort and Cowern v. Nield (12) does not 
help us. The question remains of whether 
the defendant can be denied the right of 
pleading that the contract is void except 
upon definite terms, which would ob¬ 
viously be that he should restore th& 
benefit he has received in consequence of 
his dishonesty. To quote from the judg¬ 
ment of Lord Sumner in Leslie Ltd. r. 
Sheill (9) at p. 612: 

It is perhaps a pity that no exception was- 
made where, as here, the infant’s wickedness 
was at least equal to -that of the person who 
innocently contracted with him, but so it is. It 
was thought necessary to safeguard the weak¬ 
ness of infants at large, even,, though here ana 
there a juvenile knave slipped through, v 

In the following paragraph it is ex¬ 
plained that to a claim for return of the* 
principal money paid to the infant under 
the contract that failed there are at least, 
two answers: the first the infancy itself 
being at common law the answer before 
1874.1 take it that in India this is the* 
answer still. S. 41, Specific Relief Act, is 
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invoked and relied upon as affording an 
analogy for ordering restoration. This 
run3 as follows : 

On adjudging the cancellation of an instru¬ 
ment the Court may require the party to whom 
such relief is granted to make any compensa* 
tion to the other which justice may require. 

In the first place there is no question 
of the cancellation of an instrument but 
the assertion of the fact that the contract 
was void from the start and had no legal 
existence. In the second place, S. 41, 
Specific Relief Act, appears to me merely 
to enunciate and give effect to the well' 
known principle that he who seeks 
equity must do equity. In this case the 
infant asks for no equitable relief, but on 
the contrary he pleads the substantive 
law and states the self-evident fact that 
the contract on which the suit is based 
had no existence. Whatever may be the 
consequences where ‘an infant seeks an 
equitable relief, I do not think the an¬ 
alogy has been established and I do not 
think that S. 41, Specific Relief Act, 
throws any light upon or affords any as¬ 
sistance to the decision of the present 
question. I. realize how deplorable 
it is that a dishonest infant should 
be able to keep what he has obtained by 
his dishonesty, but the matter appears 
to be one for the legislature, and I am 
jof opinion that until and unless the 
^legislature sees fit to move, no suit of 
jthis nature, being in its essence con- 
[fcraotual, can lead to an order for res* 
titution by the infant on the ground of 
|his having dishonestly induced the plain¬ 
tiff to contract with him and to pay him 
money. ' 

Tek Chand, J. —This reference to the 
Full Bench gives rise to the following 
three points, which it will be convenient 
to deal with separately : 

(i) Is a party, who, when a minor, has 
induced another to enter into a contract 
with him by falsely representing himself 
to bo of age, estopped from pleading his 
*mority in avoidance of the oontraot ? 

(iij In the event of the answer to the 
first question being in the negative, can 
he avoid the contract and at the same 
time retain the benefit derived by him 
therefrom ? 

(iii) Will the answer to (i) be affected 
by the ciroumstance that he is a plaintiff 
or a defendant in the aotion in whioh 
this question arises ? 

1 shail talie Q p (i) fi rs t. It wa3 C0Q . 
tended by the learned counsel for 


the appellant that this question is 
concluded in his favour in consequence 
of the decisions of their Lordships of 
the Privy Council in Mohori Bibi v. 
Dharmodass (7) and Mahomed Syedol 
Arifjin v. Yeoh Ooi Gark (10). An ex¬ 
amination of these cases, however, shows- 
that this contention is baseless. It is no 
doubt true that in Mohori Bibcc's case (7) 
the question was raised before Jenkins, J.,. 
who dealt with the case as the Court of 
first instance on the original side of the 
Calcutta High Court in Dharmo Dass- 
Ghose v. Brahmo Dutt (5) and on appeal 
three Judges of that Court discussed it at 
great length : Brahmo Dutt v. Dharmc- 
Dass (6). But on the matter going up 
before the Judicial Committee this ques¬ 
tion did not arise, as their Lordships 
found on the fact9 that the party dealing 
with the minor had not been misled by 
the alleged misrepresentation made by 
the minor. It was found on the evidence- 
that at the time when the contract was 
entered into the representee in that case 
had full knowledge of the fact that the- 
representor was ia reality a minor and 
it was accordingly held that there could- 
be no estoppel where the truth of the 
matter was kDown to both parties. The 
real question decided in that case was 
that having regard to the provisions of 
S. II, Contract Act, a contract entered 
into by a minor was void and not merely 
voidable as had been hitherto erroneously 
held in a number of oases in India. 

The question appears to have been- 
argued before their Lordships in Maho¬ 
med Syedol Ariffin v. Yeoh Ooi Gark (10)- 
whioh was an appeal from the Straits- 
Settlements, where the statute in force 
is identical in term9 with S. 115, Evi¬ 
dence Act. But the actual decision ia, 
that case also proceeded on a different 
point, their Lordships finding on the- 
faots that the representation which was 
alleged to have been made by the minor 
could not be justly characterized as frau¬ 
dulent. There is, however, a remark in- 
.the judgment of Lord Shaw to the efieot 
I that the plaintiff’s oase, based on the- 
minor representing himself to be of age 

would have failed oo the principle recently 
given effeot to in the oase of Leslie Ltd. v. 
ofltvll 

The remark is dearly in the nature of 
an obiter dictum and though entitled to 
great respeot cannot be said to be de¬ 
cisive of the matter. 
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The question 13 , therefore, not directly 
covered by any authoritative pronounce¬ 
ment of their Lordships of the Privy 
Council and it is open to us to come to 
our own conclusion on it. It is admit¬ 
ted that the matter has to be decided in 
reference to S. II, Contract Act, and 
S. 115, Evidence Act. As already poin¬ 
ted out the former section has been autho¬ 
ritatively interpreted in Mohori Bibee's 
case (7) as meaning that a contract en¬ 
tered into by a minor is void. There 
can, therefore, be no room for controversy 
on that peint. The difficulty, however, 
arises when, in an aotion brought in res¬ 
pect of such a-transaction, the opposite 
party urges that the plea that the con¬ 
tract was void ought not to be heard as 
the transaction had been brought about 
by the minor representing himself to be 
of age and on that misrepresentation the 
opposite party has parted with his money 
or property. In other words the ques¬ 
tion is what is the effect on such a case 
of S. 115, Evidence Act, which runs as 
follows : 

When one person has, by his declaration, act 
or omission, intentionally caused or permitted 
another person to beliere a thing to be true 
and to act upon such belief neither he nor his 
representative shall be allowed, in any suit or 
proceeding between himself and such persou 
or his respresentative, to deny the truth of 
that thing. 

The question has arisen rn several 
cases in India, but as pointed out by the 
learned Judges of the Division Bench 
there is a serious conflict of judicial opi¬ 
nion on it. It is, therefore, necessary to 
review the leading Indian cases on the 
subject so as to properly appreciate the 
reasons in support of the two rival 
views. 

Beginning with our own Court, we 
'find that the rulings, though few in 
number, are not uniform. In Wasin da 
Ram v. Sita Ram (1) the plaintiff sued 
to rBTOVer the amount due on a bond 
which the defendant had, during minority, 
executed falsely representing himself to 
be of age. Chevis, Offg. C. J., who deli¬ 
vered the principal judgment, held that 
S. 115, Evidence Act, applied to the case 
and that the defendant could not be 
heard to plead his minority to escape 
from the consequences of the transaction 
which he had himself brought about by 
false representations. He definitely dis¬ 
sented frjm the view of the Calcutta 
High Court (which I shall presently 
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discuss) that the word 11 person ” in the 
first line of S. 115 must be interpreted 
a3 meaning a person sui juris and doe 3 
not include a minor. LeRossignol, J., 
in agreeing with his learned colleague, 
thus expressed himself : 

It is true that a contract made with an in¬ 
fant is no contract, but is void ab initio, but 
that is not a matter of which Courts must take 
cognizance suo motu, and if S. 115, Evidence 
Act, prohibits the tender of the plea (and I see 
no reason to suppose that it does not) then 
the plea may not be tendered. 

The question next arose in Harji Mai 
v. Abdul Halim (27 <fc 28) before 
LeRossignol, J., sitting singly. The 
learned Judge reiterated his former opi¬ 
nion and upholding the plea of estoppel 
decreed the suit on a promissory note on 
which the defendant had, during minor¬ 
ity, obtained a loan falsely representing 
himself to be of age. A contrary view 
was, however, taken two years later by 
Moti Sagar, J., (also sitting in Single 
Bench) in Kapura v. Arjun Singh: A.I.R. 
1923 Lah. 511, where a minor had 
sued to set aside a sale executed by him 
during minority which it was found he 
had persuaded the vendee to enter into 
on a fraudulent misrepresentation that 
he was sui juris. The learned Judge 
refused to follow Wasinda Ram v. Sita 
Ram( 1), being of the opinion that the 
authority of that ruling had been con¬ 
siderably shaken if nob altogether anni¬ 
hilated by the remarks of their Lord- 
ships of the Privy Council in Mahomed 
Syedol Arifiin v. Yeoh Ooi Gark (10) where 
Leslie v. Sheill (9) had been approved. 
He accordingly held that the plaintiff 
wa 3 not estopped from pleading the in¬ 
validity of the contract by reasoh of his 
minority, even though he had himself 
induced the contract by false represen¬ 
tation. 

The view taken in Wasinda Ram v. 
Sita Bam (l), is in accord with that 
which bad been uniformly accepted a3 
correct by the Bombay High Court. The 
first case of that Court which needs 
notice is Ganesh Lala v. Bapu (2), where 
Jardine and Ranade, JJ. held that 5. Ho, 
Evidence Act, made no exception in the 
case of infants and that an infant who 
had represented himself to be of full age 
and had sold property to the defendant 
by falsely representing himself to be 
of full age was estopped from subsequen¬ 
tly jpleadiogjhatjhe^ont™ct_v^^ 

(27 & 28) 11920J 60 I- C. 267. 
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by reason o£ his minority and that he 
coaid not maintain his suit to set aside 
the sale on that ground. This ruling 
was followed in Dadasaheb Dasrath 
Bao v. Nahani (3), where Beaman and 
Heaton, JJ. definitely dissented from the 
Calcutta view that a minor was not a 
“person” within the contemplation of 
S. 115, Evidence Act. At p. 483 it was re¬ 
marked that the rulings to the contrary 
reveal a constant confusion of thought bet¬ 
ween what is true estoppel and what may be 
that effect of fraudulent misrepresentation by 
a minor.We are not, however, con¬ 

cerned with any considerations proper to the 
latter point. Estoppel is a law of allegation 
and proof and if we are right in our inter¬ 
pretation of S. 115 then defendant 2, being a 
“person” within the contemplation of that 
section and having by direot declaration in¬ 
tentionally caused the plaintiff to believe that 
he was a major, is precluded absolutely from 
denying the truth of that assertion, that is to 
say, he might not plead-much less prove-that 
at the time the conveyance was executed he 
was in fact a minor. The point is not, as seems 
too often to be assumed, what would be the 
effect upon such a transaction of minority as a 
fact, but it is this that if the law of estoppel be 
correctly and strictly enforced the Court is 
not to know that defendant 2 was in fact a 
minor at all. The whole trial must proceed 
upon the footing of that being true which he 
represented and oaused the plaintiff to believe 
to be true, viz., that he was a major. Fraudu¬ 
lent misrepresentation is upon a totally differ 
ent footing. In the largo majority of cases of 
fraudulent misrepresentation it is the party 
who has suffered by it who desires the truth 
to bo known and to obtain relief on that basis. 
That of course is a doctrine wholly outside the 
Jaw of estoppel proper and should never be 
confused with it. 


In J as raj Bastimal v. Sadashiv Mali 
dev (4), the plaintiff sued on a promi 
sory note on which he had advanc 
money to the defendant who was und 
age at the time, but who had fraudule 
tly represented himself to bo a majc 
The plea of minority was not allowed 
be urged and the defendant was held 
be estopped, it being laid down that t: 
faot that the present suit was for r 
covery of money and did not relate 
immovable property, as Dadasaheb Da 
rath Bao v. Bai Nahani (3). did n 
make any difference, the rules of eviden 
being exactly the same with regard 
suits relating to promissory notes. Tl 
pnnoiple of these rulings has also bei 
accepted by the Bombay Court in Faz\ 

rf7(o Q a / ar , ° redit Bank °f 

J-/td. (29J, and Qur ushiddsivami v. P. 

(29) [1915] 89 Bom. 331=27 I.C. 385=16 Bo 


Narendra (30). though the actual deci* 
sion in each of those cases proceeded on- 
other points. It will thus be seen that 
the Bombay High Court has given full 
effect to the plea of estoppel, and has- 
refused to put a narrow interpretation 
on the word “person" in S. 115 so as to 
exclude from its connotation all persons 

described under the Contract Act to be- 

incompetent to contract. 

This view has not, however, found 
favour in Calcutta. The first case of 
that Court which requires notice i& 
Dhanmull v. Bam Cliunder Ghose (3l)» 
where Petheram, C. J., and Prinsep and 
Pigot, JJ., held that a 9uit to recover 
money advanced a9 a loan to an infant 
upon his false representation that he 
was iof age could not be maintained 
against him there being no obligation 
binding upon him, which could be en¬ 
forced upon the contract either at law or 
in equity. It was remarked that 
no doubt au infant will not be allowed to take 
^vantage of his own fraud and mav bo com¬ 
pelled to make speoific restitution, w'hen that 
u possible, of anything he has obtained by 
deceit. But this does not come within either 
principle. If we, as a Court of equity as well 
as of law, were to allow the plaintiff to recover 
in this -suit, it would amount to restraining a 
defendant from setting up the plea of infancy 
in an action on a oontraot by reason of hia 
having made a fraudulent misrepresentation 
dans locum contraclui ; and in no case has this 
ever been done. 


n may be noted that though the loa: 
in question had been secured on a mort 
gage, it was admitted at the Bar o 
behalf of both parties that the plaintil 
was not entitled to a mortgage decree 
and the dispute was confined to the righ 
of the promisee to obtain a persona 
decree only. It is also noteworthy tha 
the case was decided in 1890, but it 
publication was prohibited by order o 
one of the Judges constituting the Bend 

ni i897 d not its way iQ the Report 


va w 


■ W w 


m t — uaau u l oa; 

Uiand Muter v. Mohun Bibi (5) whi 
was first heard by Jenkins, J., on t 
original side, whose judgment is print 
at pp. 372 to 386 of the report. Tl 
was a suit to obtain a decree on a mo 
gage, whioh had been effected on t 
false representation -made by the defi 
dant that he was of age. It was pleac 

(SO) [1920] 44 Bom. 175=65 I. 0, 271- 
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by the defendant that notwithstanding 
his fraud, infancy was a complete answer 
to the claim. Jenkins, J. in an exhaus- 
tive judgment held that the disability of 
the defendant could not be successfully 
'used in defence of fraud. He accordingly 
passed a decree for the sum due recove¬ 
rable only from the mortgage property. 
The learned Judge distinguished the case 
•of Dhanmull v. Ram Chand Ghose (31) 
on the ground that the only question 
before .the Court in that case wag the 
right of the mortgagee to obtain a per- 
-3onal decree and that his right to enforce 
the mortgage by foreclosure or sale had 
-not been considered. It may also be 
mentioned that the learned Judge started 
with the assumption (which was in 
accord with the view then prevailing in 
Calcutta) that a contract entered into 
by a minor was not void but merely 
voidable. It is doubtful if the decision 
would have been the same, if the con¬ 
tract had been treated as void, which 
must now be the case in view of the 
Privy Council decision in Hohori Bibee 
v. Dharmodas (7). The judgment of 
Jenkins, J., was appealed against and 
affirmed by Maclean, C. J., and Macpher- 
•3on and Trevelyan, JJ., who doubted the 
correctness of Dhanmull v. Ram Chand 
Ghose (31) and held 

that in cases of fraud by an infant the protec¬ 
tion which the law throws around him is taken 
away; in other words, that the defence of in¬ 
fants cannot be successfully pleaded in defence 
of a fraud perpetrated by the infant. 

The question arose again before the 
same learned Judge (Jenkins, J.) presiding 
over the original side of the Court in 
Dharmo Dass Ghose v. Bralimo Dutt (5), 
•to which reference has already been 
made. There the plaintiff sued to have a 
-mortgage-deed executed by him cancelled 
on the ground that at the time of its 
execution he wa3 a minor. In reply the 
defendant mortgagee pleaded that the loan 
was induced by a fraudulent misrepre¬ 
sentation as to his age, made by him to 
the defendant's attorney. It was, how¬ 
ever, found as a fact that the said 
attorney had been made aware of the 
plaintiff's minority before the transac¬ 
tion was completed. No question of 
estoppel, therefore, really arose in the 
ease. The learned Judge, however, pro¬ 
ceeded to consider the point which had 
.been raised before him that fraud and 
deceit were not necessary to the success 
•of the defendant’s plea of infancy and 
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which was supported by certain remarks 
in Ganesh Lala v. Bapu (2). Dissenting 
from this view he held that the general 
law of estoppel as enacted by S. 115, Evi¬ 
dence Act, would not apply to an infant 
unless he had practised fraud operating 
to deceive, in which case the Court ad¬ 
ministering equitable principles will 
deprive a fraudulent minor of the benefit 
of a plea of infancy. As no fraud had 
been established in the case, the suit was 
decreed. The mortgagee’s appeal was 
heard by Maclean, Prinsep and Ameer 
Ali, JJ., Brdhmo Dut v. Dhurmo Dass (6), 
who upheld the finding of fact of the 
trial judge that the defendant-appellant’s 
attorney was not misled by the alleged 
representation by the plaintiff-respon¬ 
dent as to his age. The learned Judges, 
however, proceeded to consider the plea of 
estoppel and laid down the proposition 
that S. 115, Evidence Act, had no appli¬ 
cation to contracts by infants. At p. 83 
the learned Chief Justice remarked : 

The term ”person‘‘iu S. 115 is amply satisfied 
by holding it to apply to one who is of full age 
and competent to enter into a contract, and I 
cannot bring myself to think that it could have 
been the intention of the legislature by such a 
general expression, to institute such a grave 
change in the law of estoppel in relation to 
mioors. 

The point was further developed by 
Ameer Ali, J., at p. 394, in the following 
words : 

To hold that an infant may be estopped in 
regard to contracts by conduct or misrepre¬ 
sentation would be practically to sweep away 
all the limitations the law has imposed on the 
capacity to contract ; and a person labouring 
under disability could be enabled to enlarge by 
his own act his legal capacity to contract. In 
the Liverpool Adelphi Loan Association v. 
Fairhurst (20), it was held that a person 
under a disability to contract was not liable 
upon the contract, nor for a wrong arising out 
of or directlv connected with the contract, ana 
which is the means of effecting it and parcel o. 
the same transaction. The same principle was 
followed in Bartlett v. Welles (32 & 33). It 
follows, therefore, that when the present law 
declares that an infant shall not be liable upon 
a contract, or in respect of a fraud m connexion 
with a contract, he cannot be made liable upon 
the same contract by means of an estoppel 
uuder S. 115. 

As pointed out already this case went 
on appeal before the Privy Council m 
Mohori Bibi v. Dharma Das Ghose (7) 
and was decided against the plaintitf on 
the ground that he knew the truth of 
the matter and consequently no question 
of estoppel really arose. At p. 545 Sir 
Ford _M»rfch__spflcific allv stated that in 

732^33) [1862J B. 4 S. 336. 
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view of this finding their Lordships did 
not think it necessary to deal with the 
question as to whether S. 115 applied to 
infants or not. 

In Surendra Nath Roy v. Krishna 
Sakhi Dasi (34) the vendor, while over 18 
but below 21 years of age and being 
himself aware that his minority had been 
extended by reason of an order under 
S. 7, Guardians and Wards Act, had sold 
the'property to the plaintiffs, who were 
not aware of that fact. Caspers and 
N. R. Chatterjee. JJ., remanded the case 
for enquiry, whether the vendee was in fact 
deceived and whether there was misrepre* 
sentation and legal fraud on the vendor's 
part. They expressed the view that if 
such misrepresentation and fraud was in 
fact established, the quondam minor would 
be estopped from taking advantage of his 
minority to show that the conveyance by 
him was inoperative. But in the absence 
of such fraud he cannot be held liable. 
In Ram Charan Das v. Joy Ram Mejhi 
(35) the point was again raised but not 
definitely decided, though Mukerji, J., 
expressed the opinion that the proposi¬ 
tion that there can never be an estoppel 
against an infant, is too broadly stated 
and requires qualifications in the cases 
of fraud. The last Calcutta case is Golam 
Abdur v. Hem Chandra (36), in which 
on the finding that the representation by 
the minor was not fraudulent, N. R. 
Chatterjee and Newbould, JJ., repelled 
the plea of estoppel and held that 

the law of estoppel must be read subject to 
other laws such as the Indian Contract Act 
and that a minor 

oaonot bo made liable upon a oontraot by 
means of an estoppel under S. 115, Evidence Aot. 

In view of their finding that the repre¬ 
sentation in that case was not fraudulent 
they did not think it necessary to decide 
whether a man oan be estopped when the 
minor intended to deceive the opposite 
party and the latter was in fact deceived. 

n i 1 £ hU n b ° 3060 fchat th9 rulings of 

the Calcutta Gourt on this point are not 

uniform. The balance of authority, how- 

a PP. 0ars to b0 ia favour of the view 

estonlV 8 g0Q0raIly ?P<*king the plea of 
estoppel cannot prevail against a minor he 

b ? estopped in oases where the repre- 
seotationmade^by him was fraudulent 

(34) c. l U j. 239=9 l ' °' 

t88) A 1 ?}. Sf - w * N - 10=10 L C - 825 =1G 

(3G) [1916] 20 G." W. N. 418=32 I. C. 333. 


and ha3 in fact resulted in defrauding the 
representee. It must, however, be borne 
in mind, as has been pointed out already, 
that the only considered decisions of that 
Court, in which this conclusion was ar¬ 
rived at, were given at a time when it 
was erroneously believed that a minor's 
contract was voidable and not void. 

At Allahabad the question appears to 
have been first considered in Jagar Nath 
Singh v. Lalta Prasad (17), where 
Banerji, J., held that : 

the law of estoppel can only be applied subject 
to other provisions of law, and therefore, when, 
as held by'the Privy Council, a contract by a 
minor is void under the provisions of the Con¬ 
tract Act, the law of estoppel cannot be invoked 
in aid to validate that which is void under 
the law. 

He, however, held that on equitable 
grounds the quondam minor must restore 
the benefit he has derived as a result of 
his fraudulent representation. But the 
learned Judge took care to point out that 
the liability to restitution attached to 
the minor, not on the ground of estoppel, 
but because “ an infant 'shall not take 
advantage of his own fraud.” The other 
member of the Bench, Richards, J., how¬ 
ever, took a different view of the facts 
and held that the representation in ques¬ 
tion was not fraudulent. Another Bench 
of this Court (Richards and Tndball, JJ.) 
in Kanhaiya Lai v. Dabu Ram (37) held 
that in a suit brought for recovery of 
money on a promissory note, the defend¬ 
ant was competent to plead his infancy 
although he had misrepresented his a°e 
to the plaintiff at the time of the execu¬ 
tion of the promissory note. The same 
view was taken by Karamat Husain and 

?*7?o r l JJ ’ K « nha v« V. Girdhari 
Lai (38) and by Richards, C. J, and 

*"3*1*- » D [ iara Singh v. Gyan 
Cliand ! (39) though in this latter case the 

High Court refused to set aside the de¬ 
cree against the minor on the ground that 
the case had come up before it on the 
revision side. 

ni b8 ' fi p t , Madras caso whioh needs 
notice is Vaxkunta Rama Pillai v. Authi- 

woofam Chettiar (16), where, after oiting 

with approval an obiter dictum to the 

same effect in Arumugam Chetti v 

Durasinga Tevar (40), it was held that 

the plain statutory provision that & 


(37 

(38 

(39 
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minor is incompetent to incur a con¬ 
tractual debt cannot be oyerruled by an 
estoppel. Again in Raghavayya v. Sub’ 
bayya (41) Courts-Trotter and Sesbagiri 
Ayyar, JJ., held that a sale-deed executed 
by a minor is liable to be cancelled by 
him after attaining majority, but that the 
Court before granting him possession 
can put him on terms. Reference was 
made to Leslie v. Shiell (9) and Mahomed 
Syedol Ariffin v. Yeoh Ooi Gark (10); 
and the decision in Dadasahev Dasiatli- 
rao v. Bai Nahani (3) was dissented 
from. The same view was taken in 
Guruswamy Pantulu v. Budhkaran Lai 
(42) though the point is not discussed in 
any detail. The latest Madras case is 
Venkataramayya v. Punnayya (43), 
where Reilly, J. followed, though not 
without hesitation, the previous rulings 
of the Court and repelled the plea of 
estoppel, but directed the quondam minor 
to refund the consideration retained by 
him. 

The same view has also found favour 


trary view in Mt. Hari v. Roshan A. I. 

R. 1923 Sindh * 5, and has held that 

S. 115 is inapplicable to such a case. 

The above review of the authorities 

shows that the consensus of judicial 
opinion in India is decidedly against 
giving effect to the plea of estoppel in' 
such cases. This has been definitely 
ruled in Allahabad, Madras, Patna, 
Rangoon and Karachi; and the Calcutta 
High Court, while taking the same view 
on the general question, has in some- 
decisions qualified the proposition by 
holding that the minor may be estopped 
where the representation was fraudulent 
and the representee had in fact been 
deceived. In our own Court the rulings 
are not uniform, but- the latest decision 
is in accord with the view taken by the 
majority of the other Courts. In the 
Bombay High Court, however, the 
contrary opinion still holds good, accord¬ 
ing to which the quondam minor is 
debarred from setting up the minority in 
avoidance of the contract. Now I may 


with the Rangoon and Patna High 
Courts. See Maung Tin v. Ma Lun (44) 
and Ganganand Singh v. Ramashwar 
Singh (18). In the latter case, Das J , 
held (Adami, J. concurring) that a minor 
is not bound in law by a contract into 
which he had entered, even if he induced 
the other party to enter into it by a 
fraudulent misrepresentation that he was 
of age; but where the infant had 
obtained an advantage by falsely stating 
himself to be of full age, equity would 
restore his ill-gotten gains and release 
the party deceived from obligations or 
acts induced by the fraud. In order to 
create this liability, however, the re¬ 
presentation mu9t be express and fraudu¬ 
lent and will not be constituted so by 
mere inference suggested by or drawn 
from the infant’s conduot. 

The Sindh Judicial Commissioner’s 
Court at Karachi for a time followed the de¬ 
cisions of the Bombay High Court and up¬ 


held the plea of estoppel in several cases : 
see Sobhanmal Pohumal v. Bachal (45) 
and Lunidomal Khiloomal v. Ghanumal 
Jamna Das (46). But a Full Bench of 
that Court has rec ently taken the con- 

til) [IOISTTmTLTW. 124=43 1.0.903. 

(42) [1919] 10 M. L. W. 225=53 I. C 14=2G 
M. L. T. 245. 

(43) A. I. R. 1926 Mad. 607. 

(44) A. I. R. 1927 Ring. 108. 

(45) [1916] 9 S. L. R. 214=34 I. C. 899. 

(46) [1920] 14 S. L. R. 104. 


say at once that I have no hesitation in 
accepting'the reason given by Beaman, J.,. 
in Dadasaheb Dasrathrao v. Bai Nahani 
(3), for dissenting from the view taken 
by Maclean, C. J., and the other Judges 
of the Calcutta High Court in Brahmo 
Dutt v. Dharmo Das Ghose (6) that the 
word “person” in S. 115 must be taken 
to have been used as meaning only a 
person sui juris. In my opinion neither 
the context nor the general scheme of 
the Evidence Act nor the established 
canon of interpretation of statutes 
warrants such a restricted meaning being; 
put on the word. In the absence of there 
being anything in the definition clauses 
or other parts of the Act to indioate 
that a technical meaning has been im¬ 
posed on the word, it must be taken to 
oannote what*it does in ordinary plain 
English. Secondly in S.. 115 itself the 
word “person” is found twice at one 
place in reference to the representor (or 
the person of incidence as -he is called 
by American lawyers) and at the other 
in reference to the representee (or the 
person of inherence). Now it is not 
suggested that the legislature intended 
to use the same word in two different 
senses in the same section. If, therefore, 
it has the same meaning in both places, 
and is to betaken to mean onl> a 
person sui juris, the startling result will 
follow that even in those case3 iu which 
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the minor is the person of inherence law (S. 11, Contract Act), which 
.(representee) and has acted to his detri- declares a minor’s contract to be void 
meat on the belief of the representations can be rendered nugatory by a general 

^wedtn?, | b / 7 a< l aU ’ h M ha J D ° fc - be provisioQ embodying the rule of estoppel 
a lowed to take advantage of the doctrine found in a procedural Code like the 

of changed situations and shall be de- Evidence Act. In order to find a 

barred from putting forward the plea of satisfactory answer to this question two 

Ss. 8, 10, 112 116 118 102 ete and b prov,9Ions of tfa o same Btatute 

it is conceded that in^none ^oftkem^t 1° 7^ ^ 

can be given a restricted meaning so as meat and , partlcular e°act- 

to exclude minors. This bein'* so th« f a ° ene 5 a l enactment and the 

well-settled rule of construotion 0 mnsV h A « ’ a ^ e ° afc lts most comprehensive 

applied that the° sanue^word^aT^to be Sullr the 
prima facie construed in the same sense Pretty y Sollv ^ Ufifand ? ° p0ratl y e : 
m different parts of the same statute: must be ™ 48 ^ 9 prov,910QS 

per Chitty J., in Spencer v. Metropolitan general ■ Druden 0X( ^ 0d ou6 tbe 
Board of Works (47). I am, therefore (49) and Overseers of Putney 

of opinion that S. 115 cannot be held to’ hal(fo) The" Ia Co ! pora ['° n ' °f Old - 
be inapplicable on this ground a ? ecoD( * 19 where a 

Nor am I prepared to accent the n ^ t,0ular act 19 declared to be void 
argument wuich seems to have appealed " nlaw(al ^ statute a party cannot 
to the learned Judicial Commissioners othar^ ^ 3 ^Uon, any more than by 
of Sind in the Full Bench case, above nel !’ raiSa against him an estop- 

oited, to the effect that as under S 115 whioh h * fc ° ^ reato a stafce things, 
the representor must intentionally oause TreiJin* 1S A Under a *® gal disability from 
or permit another person to believe a So ni As . po * nted out by vice-Chan- 
certain thing to be true and to act udoo Thef&M* 1Q , Barrow ' s case (51) : 
such belief, and as it is on lv a L P toSVjS"* ^ e “ oppel cannot be applied 

of mature judgment who can be supposed to a contr * c t P inter I parties E a S nd PP it 1 is D iot UPPlieS 
L°nnT 9uc , h ao intention the section , to the P-‘i« t e o\ aa c d on 1 f ra i : t n t 0 0 t ^ 

cannot apply to a minor. It will be AoHfftSilar any * bodyelse in the face of an 
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the minor is the person of inherence 
.(representee) and has acted to his detri¬ 
ment on the belief of the representations 
made to him by an adult, he shall not be 
allowed to take advantage of the doctrine 
of changed situations and shall be de¬ 
barred from putting forward the plea of 
estoppel against the opposite party. So 
far as I am aware such a contention has 
never been put forward and cannot 
possibly be accepted as correct. Then 
again we find the word “person” in 
several other sections of the'Act e. «* 
Ss. 8, 10, 112, 116, 118, 122 etc, and 
it is conceded that in none of them it 
can be given a restricted meaning so as 
to exclude minors. This being so, the 
well-settled rule of construction must be 
applied that the same words are to be 
pnma facie construed in the same sense 
in different parts of the same statute: 
per Chitty J., in Spencer v. Metropolitan 
Board of Works (47). I am, therefore, 
of opinion that S. 115 cannot be held to 
be inapplicable on this ground. 

Nor am I prepared to accept the 
argumen wuich seems to have appealed 
to the learned Judicial Commissioners 

e ted a ? S‘ h % Fa11 BeQCh ca90 ’ abo ™ 
cited, to the effect that as under S 115 

the representor must intentionally cause 

or P e rmifc another person to believe a 

RUAh h fc r 7 s t0 , b0 true and t0 acfc upon 

of matn ’^ and ** ifc ia 0Dl y a P^son 

tl rl e ]udgm0Qt w bo can be supposed 

cannot 6 Zl 7 int0ation the 8 ^ion 

cannot apply- to a minor. It will be 

;; cie ? t os “y that this construction is 

opposed to the decision of their Lord- 

* h „° Pri 'V qoupoil in' ££ 
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nto a contract, whioh it was ultra vires 
for them to mate : see Canterbury c” 
poration v. Cooper (52). 

In this connexion I think it is legiti¬ 
mate to seek guidance from the English 

aw. for though in India the law on the 
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Gopal Chandar Lala (15) that the law 
enacted in S. 115 relating to e3toppel 


- in ---- 

doer not differ from the English law on 
the subject. In Levene v. Brougham 
(8) it has been held by the Court of ap¬ 
peal that such a contract being void 
under the Infants Belief Act, the de¬ 
fendant was not estopped from relying 
on the statute by the fact that he had 
made a misrepresentation as to his age. 
Then there is the much cited case of 
Leslie v. Shiell (9) where, however, ;the 
question of estoppel was not raised or 
discussed, it being assumed that a suit to 
enforce the contract as such would not 
lie and the real points raised and de¬ 
cided were that in such a case an action 
delicto for damages on the basis of deceit 
will not lie, nor can the creditor recover 
from the defendant the amount as money 
“had and receive!" by him for the plain¬ 
tiff’s benefit. The Court of appeal, re-af¬ 
firming the rule laid down in numerous 
cases that an infant is not answerable 
ex delicto, as the tort is directly con¬ 
nected with the contract, which the in¬ 
fant is entitled to avoid. Therefore, this 
case also supports, though indirectly, the 
conclusion arrived at in Levene v. 
Brougham (8) and is of Particular - value 
as having been approved by the Privy 
Council in the obiter dictum in Mahomed 
Syedol Arrifin v. Yeoh Ooi Gark (10) 

already referred to. # . 

I am, therefore, of opinion that both 
on principle and authority, the first 
question referred to the Full Bench must 
be answered in the negative and it must 
be held that the minor is not estopped 
com pleading his minority in avoidance 
of the contract. I wish, however, to 
remark that while this is my well con¬ 
sidered opinion on the point I have 
arrived at it after a great deal of hesita¬ 
tion for I find that there exist weighty 
considerations for the opposite view 
which has in support of it the hi D h 
authority of eminent Judges in England 
India and America and of several learned 
authors who have made a special -study 
of the subject. In view of this serious 
divergence of opinion on the subject, 1 
venture to think that it is high time for 
the legislature to intervene and set the con 
troversy at res^as has been done in several 
States in America : see American Cyclo 
pedia of Law in Procedure, vol. 32, P- 6H. 
and Curpus Juris vol. 31, p. lOOo, et seq. 
The question is frequently arising and in 
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the absence of an authoritative pro¬ 
nouncement by their Lordships of the 
Privy Council there does not appear to 
be much chance of unanimity of judicial 
oniHion on it. 

y The next question to be decided re¬ 
solves itself into two parts : 

(a) Whether the quondam minor can 
avoid the contract and at the same time 
retain the benefit derived by him there¬ 
from ; and, 

(b) whether the matter is in any way 
affected by the circumstances that he is 
a plaintiff or a defendant in the action in 
which the question arises.. 

On both these points again there is 
considerable conflict of judicial opinion 
though, speaking for myself, I do not feel 
the same difficulty here as I do on 
the first question. It has been argued 
for the appellant that the contract being 
void and the Court being incompetent to 
enforce it or to grant relief in an action 
ex delicto arising from the deceit prac¬ 
tised by the minor, it follows as a 
matter of course that it has no jurisdic¬ 
tion to order restitution or repayment of 
the consideration for this would bo doing 
the same thing in another garb. In my 
opinion this argument is fallacious and 
ought to be rejected. In ordering restitu¬ 
tion the Court is not enforcing a void 
contract but is restoring the parties to 
the status quo ante. The necessary con¬ 
sequence of the declaration that the 
contract i 3 void is to wipe it off entirely 
out of consideration, to treat it as if it 
never had any existence, and the Court, 
while granting the minor this relief is 
not powerless to adjust the equities bet¬ 
ween the parties and can make the 
fraudulent minor restore what be has 
obtained by the very contract which he 
is now seeking successfully to avoid. 
This is in accord with equity, justice and 
good conscience and appears to have been 
recognized for a long time by the Courts 
in England. It is no doubt true that 
there are dicta in several ^nglish deci 
sions that this jurisdiction to make res¬ 
titution in integrum is limited to those 
oases only in which it is possible to com 
pel the minor to restore the property^ in 
specie which he had obtained by fraud 
and that the Courts, while hold ng a 
contraot to be void, cannot order him t 
refund the money which he has receive 
under it. It is not, however necessary 
to discus? the decisions which bear 
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the point and which it is not always easy 
to reconcile as in India jurisdiction of 
Courts to require a party at whose ia- 
stance an instrument has been adjudged 
to be void to make any compensation to 
the other party, which justice may ’re¬ 
quire, has been expressly recognized by 
the. legislature in Ss. 39 and 41, Specific 
Relief Act. It will be noticed that this 
power to grant compensation is not con¬ 
fined to those cases only in which the 
instruments related to transfer of pro¬ 
perty, nor is the mode in which- com¬ 
pensation is to be given defined. The 
discretion of the Courts in the matter 
seems to be absolutely unfettered. They 
might, therefore, in appropriate case 3 , 
while adjudging a deed executed by a 
minor to be void, order refunds of the 
monetary consideration received by him 
under the contract and in addition make 
him restore any other benefit which 
he has derived therefrom. 

It is no doubt true that Ss. 39 and 41 
relate to those cases only in which the 
minor 13 the plaintiff ; but that does 
not affect the question of jurisdiction 
of the Courts to grant equitable re¬ 
lief, either by way of restitution of the 
property in specie or by refund of the 
money with or without interest. Of 
course, whether compensation is to be 

fnTi t6d aad if 90 to what extent 

h h fu °n m are matfcer3 t0 b9 d ®ter- 
mined by the Courts in each particular 

case according to its peculiar facts and 

oircumstances. But it does not seem to 

me to be open to doubt that the Courts 

m this country possess the powers to 

compel the fraudulent minor to restore 

the benefit derived by him from a void 
“• ^ hls was reoognized by Chief 

l b a V D Balak Ram v - (22) and, so 

iw, 1 a “ aWare> has beQa accepted all 
along as correct law : sea also Kupura v 
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cases only in which it has been moved by 
the minor himself ; whether before or 
after attaining majority, or whether the 
Court can grant relief also when he is 
the defendant. On this question again 
the authorities are not uniform, but after 
giving the mitter my fullest consider¬ 
ation I am of opinion that there is no 
justification for making such a distinc¬ 
tion. It i3 no doubt true that S. 41, 
Specific Relief Act, relates to those cases 
only where the minor is the plaintiff, but 
its terms are not exhaustive and I fail to 
see why the equitable jurisdiction of the 
Court should be affected by the fact that 
the minor comes before it as a defendant. 
The Court exercises this power lo do 
complete justice between the parties by 
restoring them to the position which 
they occupied before the void contract 
was entered into and the mere circum¬ 
stance, that the minor is arrayed before 
it on on9 side or the other, ought not to 
make any difference. 

For the foregoing reasons my answer to 

the reference is : 

• 

/ (I) That in the circumstances stated in 
the question the quondam minor is nob 
pstoppei from pleading his minority in 
avoidance of the contract. 

(2) that he cannot in subsequen 
litigation refuse to perform the contrac 

and at the same time retain the benefil 
which he had derived therefrom. 

(3) It makes no difference whether it 
such litigation he is the plaintiff or the 
defendant. 


D.D. 


Reference answered. 


clularimZ 

IIS *$• High Court of Calcutta 
aral OhandMitter v. Mohun Bibi ( 5 ) 

cnfwp einai L S *1 0W fco Qotic 0 the subsidiary 

to Writer *ri1i h tV b6 ?° W9r of tha 


* A. I. R 1928 Lahore 
Full Bench 

Broadway, Addison and 
Tek Chand, JJ. 

pjua ? 0 ^ 

bar ml g9 ' Amrit3ar ’ W' 5th Oslo 



628 Lahore KiRrA Singh v. Rasaldhar Ajaipal Singh (Tek Chand, J.) 1928 


ment of Gurudivara—lligh Court can hear 
appeal—Procedure indicated . 

The enactment of the Sikh Gurudwaras Act 
and the issue of a notification made under the 
provisions of the said Act declaring the Gurud¬ 
waras to be a Sikh Gurudwara do not bar the 
jurisdiction of the High Court to deal with an 
appeal against the decree of the subordinate 
Courts passed in a suit under S. 92, Civil P. C., 
in respect of Gurudwara, which appeal was 
pending when the Act came into force or the 
notification was issued. The High Court must 
hear and decide the appeal, though in view of 
the imperative provisions of S. 3 it may not be 
possible for it to grant all the reliefs claimed. 
Under that section it is not open to the Court to 
go into the question whether or not the Gurud¬ 
wara is a Sikh Gurudwara, nor can it settle a 
scheme of management in respect of such a 
Gurudwara. The procedure laid down in S. 32 
is applicable to ‘‘suits'* or “ proceedings ” 
ejusdem generis pending in a Court of first 
instance and does not govern a pending appeal 
even if all or some of.the matters mentioned in 
that section arise for decision in the appeal. 

[P 634 C 2] 

# (&) Appeal—Bight to. is vested right — 
Statute abolishing right of appeal must do it 
expressly or by necessary implication — Inter¬ 
pretation of statutes . 

It is now authoritatively settled that the right 
of appeal is not a mere matter of procedure, 
but is a vested right which inheres in a party 
from the commencement of the action in the 
Court of first instance. If according to the law 
in force at the time when the action was started 
in the Court of first instance the ultimate deci¬ 
sion of such Court was appealable, the right to 
prefer or prosecute an appeal therefrom is 
not affected by subsequent change of the law 
abolishing the appeal or modifying its forum 
unless it is so provided expressly in the amend¬ 
ing statute or follows by necessary implication 
from its terms. Colonial Sugar Refining Co., 

Lid. T. Irving, (1905) A. C. p*68i C 13 

sjs-(c) Interpretation o] Statutes— Vested 
rights must be respected. 

Statutes should be interpreted, if pcssible, so 
as to respect vested rights and in the absence 
of anything in an enactment to show that it is 
to have retrospective operation it cannot be so 
construed as to have the eflect of altering the 
Uw applicable to a claim in the 1't.gation at 
the time when the Act is passed. [P 631 C 1] 

# (d) Interpretation of Statutes—Some sec¬ 
tions only retrospective—Particular section must 

be examined. 

When a statute is retrospective with regard 
to certain sections only and silent as to others 
the rule to be followed in construing such a 
statute is that the Court should examine the 
subject-matter of the enaotment of the parti¬ 
cular seotion and decide whether it is to be 
supposed that retrospective construction was 
intended by the legislature to be given to it. & ^ 

(c) Interpretation of Statutes—Retrospective 

* ^statute is not to bo construed so as to have 
a greater retrospective eflect than its language 
renders necessary. U 031 o -j 


£ (/J Words —“ Suit or proceeding. ”— Mean¬ 
ing depends on context in a particular case. 

The words “ suit, ” “ proceeding, ” and 
words of similar connotation have different 
meanings in different statutes and it is not 
possible to lay down a general rule of interpre¬ 
tation which would be applicable to all cases- 
In each particular case the question has to be 
examined in reference to the context and that 
meaning is to be preferred which will best fit in 
with it. [P 632 C 2). 

(3) Sikh Gurudwaras Act (1925), Ss. 29 and 
32—Suit does not include appeal. ' 

The words “ suit " or “ proceeding, ’’ in 
Ss. 29 and 32 must be construed in a narrow 
sense as signifying an action in the trial Court 
or proceedings ejusdem generis and cannot be 
held to include appeals. [P 632 C 2) 

Hazara Sittijh, Jagan Hath Agarwal 
and M. L. Batra— for Appellant. 

G. C. Narang, Man Singh and Bhagat 
Singh -for Respondents. 

Tek Chand, J.— The reference has 
arisen out of a suit instituted on 26th 
July 1921 in the Court of the Senior 
Subordinate Judge, Amritsar, with the 
previous sanction of the Collector ob~ 
tained under S. 92, Civil P. C., by certain 
worshippers of the Gurdwara of Guru Sar 
Sutlani praying that the defendant be re¬ 
moved from the office of the Mahant of 
the Gurdwara, that he be directed to 
render accounts of the trust properties,, 
and that a scheme of management under 
a “committee of administration” be set¬ 
tled. It was alleged that the defendant 
had set up a title adverse to the trust 
with respect to the Gurdwara and the 
properties attached thereto, that he had 
been guilty of waste and misappropria¬ 
tion of large sums of money and of neg¬ 
lect of his religious duties, and that he 
was a man of immoral character and 
otherwise unfit to hold charge of his office 
as Mahant. The defendant denied these 
allegations, but the Subordinate Judge 
decreed the suit holding that the Gurd¬ 
wara was a Sikh Gurdwara, that the pre 
pertie 3 in suit were attached to the in¬ 
stitution and that the defendant was not 
a fit person to continue as Mahant. He 
accordingly ordered his removal from the 
office and settled a scheme for the ap¬ 
pointment of his successor, who was to 
be assisted by a committee of manage 
ment. He also ordered the defendant to 
submit accounts for a specified period for 
the scrutiny of the committee, and fur¬ 
ther directed that an allowance 
per mensem be paid out -of the Gurdwara 
income to him as maintenance for his 
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lifetime and that he be given a house at 
Amritsar for residence. The costs of the 
suit were ordered to be paid by the de¬ 
fendant personally and not fr6m the Gurd- 
wara income. 

From this decree two appeals were 
lodged to this Court: C. A. 2630 of 1922, 
presented on 23rd October 1922 by the 
defendant praying for the dismissal of the 
suit, and C. A. 182 of 1923, preferred on 
8 th January 1923, by the plaintiffs ob¬ 
jecting to the grant of maintenance 
allowance and the house for residence to 
the defendant. When these appeals came 
up for hearing before a Division Bench 
ou 26th March 1928, a preliminary 
objection was raised on behalf of the 
plaintiffs that the Sikh Gurdwaras Act 
8 of 1925 having in the meantime 
come into force on 1st November 1925, 
and the Gurdwara in question having 
been deolared to be a “ Notified Sikh 
Gurdwara" under the provisions of that 
Act, the High Court had no jurisdiction 
■to hear and dispose of the appeals, even 
though they had been instituted before 
the Act was passed. As the points raised 
were of considerable importance the 
learned Judges of the Division Bench 

referred the following three questions for 
the opinion of the Full Bench : 

Sikh C th ! affeot 0{ tha Provisions of the 

Hioh r«f, d r • Aot up0Q the jurisdiction u f the 
High Court ^in entertaining an appeal from a 
decree passed in a suit undor S. 92, Civil P C 
with respect to a Gurdwara when suoh a suU 
had been decided and an appeal had been t 

2™V / ° r ‘ ,he s,th 

difforonca 'f any would it make if 

* b he s “Weot-m a ttor of £ 

i “s, 

fiffissyss 

proceduro should be adopted by the H^ghCourt 

5J? n 5° defcermiQe the effect of the 

c th. Aot on tha 

of the High Court to deal with an appeal 

1925 1 B r 3 , Pe “, ain ® lat •'"S 
ordfnafcf (l 8 ,, f • 9Ore0 pa99ed b ? * sub- 

Civil P o^‘J^ ln a 3Uifc und0r S ‘ 9£ - 

Now tor n lth re3peofc t0 a Gurdwara.-* 

■ W ‘or the purposes of the Act, Gurd’ 


waras may, broadly speaking, be divided 
into three main classes : 

(A) Gurdwaras included in Sch. 1 of 
the Act and declared to be “Notified Sikh 
Gurdwaras” under S. 3 (2). 

(B) Gurdwaras, not included in the 
schedule but in respect of which proceed¬ 
ings have been taken under S. 7 et seq 
of the Act to have them declared Sikh 
Gurdwaras. 

(C) Those which do not fall under 
olass (A) or class (B). 

The question as framed is not confined 
to cases falling in class (A) alone, but in¬ 
cludes within its scope Gurdwaras of all 
the three classes. As the Gurdwaras 
with whioh we are concerned in this and 
the connected references were included in 
Sch. 1 and no proceedings had admittedly 
been taken within the prescribed period 
to have them excluded from it, it was 
decided at the hearing, with the concur¬ 
rence of all parties, to limit the argu¬ 
ments to Gurdwaras of class (A) only. I 
shall accordingly discuss the matter in so 
far as it relates to suoh Gurdwaras alone 
and not concern myself with those which 
fall under class (B) or class (C). 

Dr. Narang, who appeared for the 
plaintiffs-respondeots began his argu¬ 
ments by boldly asserting that as a result 
of tbe enactment of the (Punjab) Act 8 
of 1925 and of the Sikh Gurdwaras Sup¬ 
plementary Act 21 of 1925 (passed by the 
Central Legislature) all oases relating to 
Notified Sikh Gurdwaras, which were 
pending on 1st November 1925, in all 
civil Courts (including the High Court 
on its appellate side) beoame automati¬ 
cally dead” and that from that date these 
Courts lost all power to proceed further 
with them and to give decisions thereon, 
tie was, however, unable to refer us to 
any provision in these Aots in support of * 
this contention, and was eventually oon- • 
stramed to admit that the bar applied (if 
at all) to the determination of certain 
speoihed matters only, whioh had been 
either conclusively settled by the legisla¬ 
ture or the cognizauoe of which was trons- 

Trih 9 l e ft ? US 7fl y t0 tho Sikh Gurdwaras 

Tribunal and that subjeot to these limi¬ 
tations the Courts were competent to 
continue the cases pending before them. 

Of the sections of the Aot on whioh reli¬ 
ance was placed and whioh will be dis¬ 
cussed in detail presently, S. 8 ( 4 ) i av _ 

nro V h r iK> r fj I V r0SUtnptioaSl Sa - 29 and 31 
prohibit the Courts from entertaining or 
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continuing “suits” or “proceedings” in 
so far as they involve certain specified 
claims or ask for certain reliefs, and S. 32 
provides the mode of enquiry into and 
decision on certain issues. Even if all or 
any of these sections were intended to 
govern pending appeals, they merely de¬ 
prive the Courts of the power to decide 
the particular matters mentioned therein 
and cannot be taken as creating an abso¬ 
lute bar against the Courts proceeding 
with the appeals, simply because the 
Gurdwaras concerned had been declared 
to be notified Sikh Gurdwaras. There¬ 
fore, even if we were to accept the res¬ 
pondent’s interpretation of these sec¬ 
tions, it does not follow that the 
appeals have automatically come to 
an end, but it will be for the Court 
in each case to see which (if any) 
of the questions arising in it have been 
taken out of its cognizance and what 
reliefs, if any, it is no longer competent 
to grant and then to proceed to decide 
the remaining points in the ordinary way. 

Let us now consider whether all or 
any of the sections relied on by the 
respondents apply to appeals which were 
pending in the High Court on 1st No¬ 
vember 1925 when the Act came into 
force. Sub-S. (4), S. 3, lays down inter 
alia, (a) that the publication of a decla¬ 
ration and of a consolidated list under 
the provisions of sub-S. (2) shall be 
conclusive proof that the Gurdwara is a 
Sikh Gurdwara, and (b) that from the 
date of the publication of the notifica¬ 
tion declaring it to be a Sikh Gurdwara 
the provisions of Part 3 of the Act shall 
apply to it. In S. 41, which appears in 
Part 3, it is stated that the management 
of every Notified Sikh Gurdwara shall 
be administered by the committee con¬ 
stituted therefor, the Board, and the 
commission, in accordance with the pro¬ 
visions of this Act, and other sections in 
that part prescribe the machinery by 
which such administration is to be car¬ 
ried on. Now the terms of sub-S. (4), 
S. 3 are clear, explicit and imperative, 
and admit of no exception whatever. 
They determine conclusively the nature 
of certain Gurdwaras and lay down the 
law as to their future control and man¬ 
agement. Pending litigation is not ex¬ 
cluded from their purview and (provided 
the conditions laid down in the sub-sec¬ 
tion are fulfilled) it is not open to any 
Court including this Court, to determine 


whether or not a Notified Gurdwara is a 
Sikh Gurdwara or to settle a scheme for 
its future control and management. 
These two matters are, therefore, settled 
by the legislature and this Court cannot, 
go into them. 

I shall next consider sub-S. (l), S. 31, 
on which reliance was placed on behalf 
of the respondents. This sub-seotion 
reads as follows : 

No Court shall continue any proceedings- 
in so far as such proceedings involve any 
claim relating to a gurdwara specified in 
Sch. 1 or in regard to which a notification has 
been published under the provisions of 
sub-S. (2), S. 3, if such claim could have been 
made in a petition forwarded to the Local Gov - 
eminent under the provisions of S. 5 or S. G or 
resented to a tribunal under the provisions of 
s. 19, 20, 21 or 27 and was not so made , unless 
and until such Gurdwara is deemed to bo 
excluded from specification in Sch. 1 under 
the provision of S. 4. 

The language used is no doubt obscure 
on certain points and was the sub¬ 
ject of much discussion at the Bar, 
but it is clear from the portions 
underlined (here italicized) that this- 
section governs only those cases iu 
which petition could have been made to 
the Local Government under S. 5 or S. 6 
or to the tribunal under S. 17 et seq, 
and were not so made. It does nofc 
apply whether either petitions could not 
have been made, or if they could hav© 
been made were not actually made with¬ 
in the period prescribed therefor. Now 
it was stated at the Bar by the counsel 
for both parties in this and the connected 
reference ( C . A. 545 of 1925) that the 
parties concerned had actually presented 
to the Local Government petitions under 
S. 5 and that such petitions had been 
forwarded to the Tribunal for disposal. 
This being so S. 31(1) does not obviously 
apply and cannot affect the power of the 
High Court to proceed with these appeals. 

It now remains to examine Ss. 29 and 
32 of the Act and see what effect, if any, 
they have on the appeal before us. Before 
examining these sections, however, I 
think it necessary to point out that it 
is now authoritatively settled that the 
right of appeal is not a mere matter of 
procedure but is a vested right which 
inheres in a party from the commence¬ 
ment of the action in the Court of first 
instance. If according to the law in 
force at the time when the action was 
started in the Court of first instance the 
ultimate decision of such Court was ap- 
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pealable the right to prefer or prosecute 
an appeal therefrom ie not affected by a 
subsequent change of the law abolishing 
the appeal or modifying its forum, unless 
it is so provided expressly in the amend¬ 
ing statute or follows by necessary im- 
jplication from its terms. In Colonial 
Sugar Refining Co. Ltd . v. Irving (1) 
Lord Macnaghten, delivering the .judg¬ 
ment of the Judicial Committee in a case 
from New South Wales, which according 
to the law in force^t the time when the 
action was brought was appealable to 
the Privy Council, but in which under 
the Australian Commonwealth Judi¬ 
ciary Act (which had been enacted in the 
meantime) the appeal lay to the newly 
constituted Supreme Court, observed : 

The Judiciary Act is not retrospective by 
express enactment or by necessary intendment. 
And therefore the only question is : Was the 
appeal to His Majesty in Council a right vested 
in the appellants at the date of the passing of 
the Act, or was it a mere matter of procedure ? 
It seems to their Lordships that the question 
does not admit of doubt. To deprive a suitor 
in a pending action of an appeal to a superior 
tribunal which belonged to him as of right is 
a very different thing from regulating pro¬ 
cedure. In principle, their Lordships see no 
difference between abolishing an appeal alto¬ 
gether and transferring the appeal to a new 
tribunal. In either case there is an inter¬ 
ference with existing rights contrary to the 
well-known general principle that statutes are 
not to be hold to act retrospectively, unless 
a clear intention to that effect is manifested. 

It is an established canon of inter¬ 
pretation that statutes should be in¬ 
terpreted if possible, so as to respect 
vested rights” Rough v. Windus{2) t and 
in the absence of anything in an enact¬ 
ment to show that it is to have retros¬ 
pective operation, it cannot be so con¬ 
strued as to have the effect of altering 
the law applicable to a olaim in litiga¬ 
tion at the time when the Aot is passed : 
Leeds^and County Bank v. Walker (3) 
and Moon v. Durden (4). 

Again cases may ariso (and the present 
seems to me to be such a case) when a 
statute is retrospective with regard to 
certain sections only and silent as to 
others. The rule to be followed in con- 
struing such a statute was thus explained 
in the House of Lords by Lord Cairns 
. * U, in Gardner v. Luc as (5) : 

(1) [1905] A. 0. 869=74 L. J. P. C. 77 = 21 

513=92 L - T ‘ ? 38 . 

(2) [1884] 12 Q. B D 287 

(m I 

(6) [1878] 3 A. C. 582 (389). 


No doubt there is, with regard to some of its 
sections a very clear statement- that they shall 
apply only to instruments written after the 
passing of the Act ; and with regard to other 
sections there is an equally clear statement 
that those sections shall apply to things done 
both before and after the passing of the Act, 
and there is a third class of cases, of which 
the 36th and 39th sections are examples, in 
which the Act contains no dear and explicit 
statement of whether it is to be retrospective 
or merely to be prospective. But in a case of 
that kind your Lordships have to examine the 
subject-matter of the enactment of the parti¬ 
cular section vshvh you have to construe, to 
bear in mind the effect of a construction which 
would make it retrospective, and to ask your¬ 
selves whether it is to be supposed that that 
construction was intended by the legislature to 
be given toil. Your Lordships have further 
to guide and direct you, the observations 
which were made in this House in the case last 
referred to at the Bar, the case of Uequhartv. 
Vrquhart (G), that in a matter of this nature 
any Court will be slow to construe an enact¬ 
ment as retrospective and thereby as disturb¬ 
ing existing [rights, unless Parliament has 
clearly said that the enactment is to be con¬ 
strued retrospectively. 

Based on the principle underlying the 
rules enunciated above, another and a 
subordinate rule has been laid down, that 
a statute is not to be construed so as to 
have a greater retrospective effect than 
its language renders necessary and that 
in construing a section which is to a 
certain extent retrospective, the maxim 
oogbt to be borne in mind as applicable 
whenever the line is reached, at which 
the words of the section cease^to be plain” 
(Maxwell's Interpretation of Statutes, 
6 th edn 389). These being the estab¬ 
lished rules of interpretation to be fol¬ 
lowed in interpreting statutes which 
purport to affect jested rights, let us 

n °ypr ej to a PP!y them to Ss. 29 
and 32, Sikh Gurdwaras Act. It is ad¬ 
mitted that in neither of these sections 
is there an express prohibition against an 
appellate Court proceeding to determine 
in a pending appeal the particular mat¬ 
ters specified therein. The Bar applies 
in terms to suits” or " proceedings” and 
not to appeals.” It has, however, been 
contended on behalf of the respondents 

of the , SU1 *. in Which the decree 
under appeal was passed by the Court of 
the first instance, and, therefore, the 
sections must be held to include in their 
ambit, if not expressly at least by neces¬ 
sary implication, the entire litigation 
beginning with the filing of the plaint or 
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the trial Court, and ending with the 
decision of the Court of ultimate appeal 
or revision. In support of this conten¬ 
tion reliance was placed on Gobind 
Chundar Roy v. Guru Ghuran (7), Dino- 
nath Ghose v. Shama Bibi (8), Settappa 
Goundan v. Muthia' Goundan (9), Krist • 
ama Chariar v. Mangam Mai (10), At- 
chayya v. Seetharamachandra (11) and 
Rustomji v. Official Liquidator , People’s 
and Amritsar Banks, Ltd. (12). In the 
the first three of these cases the question 
involved was whether, in reference to 
S. 52, T. P. Act, the rule of lis pendens 
applied to the period between the pass¬ 
ing of the decree of the trial Court and 
the institution of the appeal therefrom. 
The fourth case interpreted Art. 179, 
Limitation Act, 1877 and the fifth 
dealt with S. 115, Civil P. C. In the last 
ca9e it was laid down that orders passed 
by the trial Court can he appealed 
against only by a person who was a party 


others it ha3 been given a narrower 
meaning. An instructive case of the 
latter class is Hood Barrs v. Cathcart 
(18) where the expression “ action or 
proceeding instituted ” in S. 2, Married 
Women's Property Act (56 and 57 Viet 
C. 63, S. 2) was interpreted as an action 
or proceedings ejusdem generis in a Court 
of first instance, “ in which the married 
woman was the actor,” and it was de¬ 
finitely ruled that it did not include an 
appeal preferred by her from an order 
passed against her by the trial Court in 
a lis in which she was the defendant. 
This decision was approved by the House 
of Lords in Hood Barrs v. Heriot (19). 
Reference may also be made in this con¬ 
nexion to the judgment of Jessel, M. R , 
in Holme v Guy (20), where a similar 
interpretation was put on the expression 
suit, petition or other proceedings ’ in 
S. 2, (English) Charitable Trust Act, 1853. 

An examination of these and other 


to the litigation before it. The provi¬ 
sions of the law, which the Courts had 
to interpret in these cases are in no way 
similar to those of the Sikh Gurdwaras 
Act and the remarks made therein were 
not intended to be of universal applica¬ 
tion but had reference to the particular 
matter dealt with in each case. 

Per contra it is possible to cite an 
equally large number of cases in which 
a narrower meaning has been attached 
to the word “ suit " as denoting the stage 
of the litigation before the Court of the 
first instance, beginning with the filing 
of the plaint and ending with the decree 
or final order passed by such Court: see 
for example Mrs. B. Baness v. Turton 

(13), Dhonessur Kooer v. Roy Gooder 
Sahay (14), Watkins v. Fox (15) and the 
observations in Mt.Lachhmi v. Mt. Bhulli 
(l 6) 

Similarly the word “ proceeding ” has 
been held in some enactments to include 
appeals : Ratan Chand Shri Chand v. 
Hanmantaray Sh ivbakas (17), but in 

(7) [1888] 15 Cal. 94. 

( 8 ) [1901] 28 Cal. 23=4 C. W. N. 740. 

(9) [1908] 31 Mad- 208=4 M. L. T. 77. 

( 10 ) [1903] 26 Mad. 91. 

(11) [1916) 39 Mad. 195=18 I. C. 555=24 
M. L. J. 112 (F. B.). 

(12) [1919] 79 P. R. 1919=49 I. C. 381=12 
P. W. R. 1919. 

(13) [1883] 23 P. R. 1883. 

(14) [1876] 2 Cal. 336 (F. B.) 

(15) [1895] 22 Cal. 943. 

(16) A. I. R. 1927 Lah. 269=8 Lah. 384 (F.B.). 

(17) 6 Bom. H. C. R. 166 (F. B.). 


cases leads to the conclusion that “ suit” 
“ proceeding ” and words of similar con¬ 
notation have different meanings in differ¬ 
ent statutes and that it is not possible 
to lay down a general rule of interpreta-] 
tion which would be applicable to all 
cases. In each particular case the ques¬ 
tion has to be examined in reference to 
the context and that meaning is to be 
preferred which will best fit in with it. 

I have given my most careful consi¬ 
deration to the phraseology used in Ss. 29 
and 32 and have examined it in reference 
to other parts of the Act, and have 
reached the conclusion that the word 
" suit or proceeding ” must be construed 
in a narrow sense as signifying an action 
in the trial Court or proceedings ejusdem 
generis and cannot be held to include 
appeals. Taking S. 32 first we find it 
laid down that whero in any suit or pro¬ 
ceeding pending at the commencement 
of the Act, in a civil or revenue Court 
it has become or becomes necessary to 
decide any claim in connexion with a 
Notified Sikh Gurdwara which the Court 
finds might be made under the provisions 
of Ss. 3,5,6. 7,10, 11,19,20, 21 or 27 
within the time prescribed therein the 
Court shall frame an issue in respect of 

such claim and shall forward the record 


ill! RS8 i 0 0.-X7?=66 L. J. Q. B. 350=76 
L. T. 299=45 W. R. 507. 

(20) [1877] 6 Ch. D 901=46 L. J. Ch. 648—25 
W. R. 547=36 L. T. 600. 
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of the suit or proceeding to a tribunal 
and thereupon the tribunal shall proceed 

to hear and determine the issue and 

% 

record its decision iu the form of an 
order and shall return the record with a 
copy of its decision to the Court and the 
Court shall proceed to determine the 
suit or proceeding in accordance with 
such decision subject to the provisions 
of S. 31. In my opinion the procedure 
laid down in this section was not and 
could not have been intended to govern 
appeals, which were pending in the High 
Court or other appellate Courts on the 
day the Act came into force. The Tri¬ 
bunals constituted under the Act are 
admittedly Courts of original jurisdiction 
and have no appellate powers, and if the 
intention was to invest them with juris¬ 
diction to deal with matter arisiag in 
pending appeals such intention should 
have been expressed more clearly and 
explicitly than has been done in S. 32. 

Again, the principal function of an 
appellate Court is to review (subject to 
O. 4L, R. 27, etc.) the evidence recorded 
by the trial Court and to give its own 
findings thereon. But if the contention 
of the respondents were accepted the ap¬ 
pellate Court dealing with matters men¬ 
tioned in S. 32 must ignore the evidence 
given at the trial of the suit which is 
under appeal before it, and irrespective 
of the wishes of the parties, it must 
frame an issue and submit it to 
the Tribunal for determination, and 
after the Tribunal has given its 
finding thereon and returned the record 
to the appellate Court, it must (subject 
to the provisions of S. 34) decide the 
matter accordingly, without itself con¬ 
sidering the evidence and seeing if the 
contusions arrived at by the Tribunal 
are correot or not. In other words, the 
appellate Court, which is seized of the 
•case, has not to apply its own mind to 
the matter but (so far as these issues are 
concerned) it must merely aot as a minis¬ 
terial functionary of the Tribunal, and 
decide in accordance with the findings re¬ 
corded by the latter. And the position 
will be exaotly the same whether the ap- 
pellate Court is the High Court, to which 
the Tribunal is admittedly subordinate 
or an inferior appellate Court like that 
o the Distriot Judge or the Senior Sub¬ 
tle Hi appe - al is bef °ro 

R? u b Oo « rt tt3 a fir3t or 80 °°nd appeal 
or has been filed under the Letters Patent 


against a decree passed by a single Judge 
of the Court itself. 

In cases in which the order of the 
Tribunal has been appealed against under 
S. 34, there will be simultaneously pend¬ 
ing in the High Court two appeals, aris¬ 
ing out of the same suit one against the 
decree of the Sub-Judge and the other 
against the order of the Tribunal. In 
one of them the Court has to adjudicate 
on the findings of the Tribunal on the 
issues referred to it, and in the other it 
has virtually no judicial functions to per¬ 
form so far .as the matters covered by 
the issues are concerned. It is conceded 
that such a position is highly anoma¬ 
lous and incovenient and may at times 
lead to serious complications. In these 
circumstances, I am not, in the absence 
of clear words to the contrary, prepared 
to hold that S. 32 applies to appeals. 

The phraseology used in S. 29 is simi¬ 
lar to that in S. 32 and on similar con¬ 
siderations " suit or proceedings ” in 
that section must be given the same 
meaning. Indeed it seems to me that 
the respondent’s contention, if accepted 
with regard to this section, will lead to 
even greater anomalies. Take for in¬ 
stance a case like the one before us, in 
which the defendant was removed from 
his office as Mahant of the Gurdwara at 
Gnr Sar Sutlani in due course of law, in 
execution of a decree which had been 
passed by a competent Court long before 
the Act came into force. Against this 
decree an appeal having been preferred, 
the whole oase had once more become 
res sub judice and a duty was cast on 
the appellate Court to see if the trial 
Court had come to correct conclusions on 
the questions involved, inoluding the 
question whether the appellant had been 
rightly removed from offioe. Let us as¬ 
sume, for the sake of argument, that the 
decision of the trial Court on this point 
was palpably erroneous, and on the evi¬ 
dence and under the law in force at the 
time, the appellant ought not to have 
been removed. Now if this Court oan- 
not on appeal look into the matter and 
point out the error of the lower Court, 
its finding must stand uureversed, and 
as a result thereof the appellant will be 
deprived of the benefit of S. 134 aud other 
provisions of the Sikh Gurdwaras Aot to 
which he would have, but for the trial 
Court s (admittedly erroneous) decree 
been entitled as a " present hereditary 
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office holder ” of a Notified Sikh Gur- 
dwara. Indeed it seems to me, that he 
-woold have occupied a far better posi¬ 
tion if the plain tiff s-respondents instead 


of having him removed through Court in 
a suit under S. 92 had taken the law 
into their own hands and forcibly ejected 
him. For in that case he or his " pre¬ 
sumptive successor ” would have been 
entitled to claim compensation under 
S. 6, but to which they are not even 
entitled in view of the decision of the 
lower Court. That this is not a mere 
fanciful argument is clear from the fact, 
admitted by both parties at the hearing, 
that the appellant (ex-Mahant Kirpa 
Ram) had actually applied for compensa¬ 
tion under S. 6 to the Tribunal, but his 
application was rejected in limine on 
the ground that the section was inappli¬ 
cable, a9 he had not’been " unlawfully ” 
dispossessed. In this view of the case 
the appellate Court is debarred from 
undoing the mischief done by the erro¬ 
neous order under appeal. With all 
these startling consequences staring ns in 
the face I am not prepared to hold that 
the legislature intended, as if it were 
by a side wind and without expressing 
itself more clearly than it has done, to 
effect so material a change in the juris¬ 
diction and powers of the appellate 
Courts, including the High Court, to 
deal with matters properly pending be¬ 
fore them. As pointed out by Jassell, 
M. R., in Jacobs v. Brett (21): 

Nothing is better settled than that an act cf 
Parliament which takes away the jurisdiction 
of a superior Court of law must be expressed in 
clear terms. I do not mean to say that it may 
noi be done by necessary implication*as well as 
by express words, but at all events it must be 
done clearly/ It is not to be assumed that the 
legislature intends to destroy the jurisdiction 
of a superior Court. You must find the inten¬ 
tion not merely implied, but necessarily implied. 

In my opinion. S. 29 is no bar to this 
Court deciding the question whether tne 
appellant Pad been properly removed by 
the trial Court, tnough it may be that 
in view of S. ' it may not be possible 
for it to grant to the appellant all the 
reliefs claimed by him. I would, there* 
fore, hold that neither S. 29 nor S. 32 
applies to pending appeals. 

The foregoing discussion deals with 
questions (1) and (3). Question (2) 
as framed, does not really arise in this 
or the connected referen ces, as it con * 

(2irUe75] 20 Eq. 1=44 L. J. Ch. 377=23 
W. R. 350=32 L. T. 522. 


templates a case in which a Gurdwara 
has been notified as a Sikh Gurdwara 
after the decree of the trial Court but 
before the institution of tbe appeal. Both, 
the Gurdwara atGur Sar Sutlani and 
the Dharamsala Bhai Abnasha Singh at 
Wazirabad, were admittedly notified after 
the institution of the appeals. It is, 
therefore, not necessary to examine this 
question in any detail, but having regard 
to the views expressed above, the posi¬ 
tion in such a case will for all practical 
purposes be the same as in cases in 
which a notification had issued during 
the pendency of the appeal. 

To sum up: my answer to the questions 
referred is as follows : 

(l) The enactment of the Sikh Gur- 
dwaras Act and the issue of a notifica¬ 
tion under tbe provisions of the 
said Act declaring a Gurdwara to be a 
Sikh Gurdwara do not bar the jurisdic-, 
tion of the High Court to deal with anj 
appeal against the decree of a subordi¬ 
nate Court passed in a suit under S. 92, 
Civil P. C., in respect of the Gurdwara, 
which appeal was'pending when the Act 
came into force or the notification was| 
issued. The High Court must hear and : 
decide the appeal though in view of thd 
imperative provisions of S. 3 it may 1 
not be possible for it to grant all the 
reliefs claimed. Under that section it is 
not open to the Court to go into the 
question whether or not the Gurdwara is 
a Sikh Gurdwara nor can it settle a 
scheme of management in respect of such 
a Gurdwara. (2) This question does not 
arise in this reference. (3) The pro¬ 
cedure laid down in S. 32 is applicable 
to “ suits ” or “ proceedings ” ejusdem 
generis pending in a Court of first in¬ 
stance and does not govern a pending ap¬ 
peal, even if all or some of the matters 
mentioned in that section arise for deci - 
sion in the appeal. 

Broadway, J.—I concur. 

Addison, J.—I concur and hav© 
nothing to add. 

d.d. Reference answered 
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Shiv Dial v. Shiv Ram Das Mai Lai, J.) 
A.I.R. 1928 Lahore 635 
Jai Lal, J. 


Shiv Dial —Plaintiff—Petitioner. 

v. 

Shiv Bam Das, and others — Defen¬ 
dants—Respondents. 

Civil Revn. Petn. No. 305 of 1928 (for¬ 
merly Civil Appeal 'No. 2902) Decided on 
10th April 1928, from order of Dist. 
Judge, Jhang, D/- 27th August 1926. 

Court-fees Act.S.l (10) (a )—Specific per¬ 
formance. 

In a suit for specific performance of contract 
for sale of land the proper valuation is the 
price agreed to be paid for the same: .4. 1. R. 
1921 Lah. 439; and .1. I. R. 1924 Mad] 360; 
Foil.: 60 I. C. 512 and 129 P. IV. R. 1913, Diss. 
iron. (P 635 C 2] 

J. L. Kapur —for Petitioner. 

Kahn Chand —for Respondents. 

Judgment. — It wa9 alleged in the 
plaint that the respondent agreed to sell 
his land assessed at four annas per annum 
as land revenue to the plaintiff for 
Rs. 22,300. The defendant having de¬ 
clined to carry out the contract to sell, 
the suit out of which these proceedings 
have arisen for specific performance and 
possession of the land, was filed by the 
plaintiff. The suit was valued for the 
purposes of Court-fee at Rs. 3-8-0 and 
for purposes of jurisdiction at Rs. 10. 
On an objection being taken by the de¬ 
fendant as to the valuation of the suit 
the trial Court held that the valuation 
by the plaintiff was correct. It finally 
dismissed the suit on its merits. 

The plaintiff appealed to the District 
Judge who held that the proper value 
for the purposes of Court fee and juris¬ 
diction should have been Rs. 22,300, that 
is, the price agreed to be paid for the 
land, and that he had no jurisdiction to 
hear the appeal according to suoh valua¬ 
tion and therefore he returned the me¬ 
morandum of appeal for presentation to 
the proper Court. The plaintiff there¬ 
upon filed an appeal in this Court. 

The first ground of appeal is directed 
against the order of the District Judge 
returning the memorandum of appeal 
on the ground that he had no jurisdiction 
to entertain the appeal. The remaining 
grounds of appeal are directed against 
the decree of the trial Court, dismissing 
the suit on its merits. Various objec¬ 
tions to this appeal were taken before 


me by the respondent's counsel. The 
first objection was that no appeal lay to 
this Court from the order of the District 
Judge, returning the memorandum of 
appeal. Mr. Jiwan Lal Kapur, who 
appeared for the appellant, thereupon 
asked me to treat these proceedings as 
a petition for revision from the order 
of the District Jndge. This course 
necessarily eliminated from consideration 
by me of the grounds of appeal Nos. 2 to 
7. I permitted the appellant to treat 
this as a petition for revision and pro¬ 
ceeded to decide the question whether 
the view of the District Judge that he 
had no jurisdiction to hear the appeal 
was correct. 

This view is directly supported by a 
judgment of a Division Bench of this 
Court reported in Fakir Chand v. Bam 
Datt (l) and is further supported by 
Sundararamanujam Naidu v. Siva- 
lingam Pillai (2). Both these authorities 
are to the effect that in a suit for speci¬ 
fic performance of contract for sale of 
land 1 the proper valuation is the price 
agreed to be paid for the same. Follow¬ 
ing these authorities I hold that the 
appeal did not lie to the District Judge 
and consequently his view is correct. 
The counsel for the petitioner sought to 
distinguish Fakir Chand v. Bam Datt 
(l) on the ground that no prayer for pos¬ 
session had been made in the reported 
case, whereas there was a prayer for pos¬ 
session in this case and he oited Gopal 
Das v Paramanand (3) and Natlie Khan 
v. Mahomed Khan (4) both of which are 
Single Bench judgments of this Court. 
They have been fully discussed in Sun - 
dararamanuja Naidu v. Sivalingam 
Pillai (2); moreover I must follow the 
judgment in Fakir Chand v. Barn 
Datt (I). 

Mr Kapur, however, contended that 
the District Judge had no jurisdiction to 
decide the question of valuation for the 
purposes of jurisdiction and that ho 
could only decide the question of valua¬ 
tion for purposes of Court-fee. Under 
S. 8, Suits Valuation Act, the valua¬ 
tion for purposes of Court-fee and juris- 

diotioQ in a oase like the present must 
be the same. The District Judge was 
bound to decide first whether he had 

21 5' 1924 Lah - 439=5 Lah. 75. 

«! SK" *■ 

U) [1918] 128 P. W. R. 1918=40 L C. 534. 
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jurisdiction to hoar the appeal and in 
doing so he had necessarily to decide the 
valuation both for purposes of Court-fee 
as well This is what he has done in 
this case. I am unable to see any force 
in the contention of the learned counsel 
that the District Judge was not entitled 
to decide the question of jurisdiction. 
I hold that the view of the District 
Judge is correct and that he had no juris¬ 
diction to entertain the appeal. The con¬ 
sequence is that this petition must be 
dismissed with costs 

D.D. Petition dismissed. 
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Tek Chand, J. 

Relu Mal and others— Plaintiffs—Peti¬ 
tioners. 

v. 

Maru Mai and others —Defendants— 
Respondents. 

Civil Revn. Petn. No. 308 of 1927, De¬ 
cided on 28th November 1927, from order 
of Dist. Judge, Karnal, D - 7th Febru¬ 
ary 1927. 

Civil P. C.. S. 152 —Errors arising from ac¬ 
cidental slips. 

Where in a decree passed in favour of a mort¬ 
gagee the Court omitted to mention that the 
amount was recoverable only by sale of the 
mortgaged property and where subsequently an 
application was made by the mortgagor to add 
the words “ by sale of the house mortgaged " to 
the judgment and the decree. 

Held: that the words “ by sale of the house 
mortgaged ” could be added to the judgment 
and decree as they were omitted by an acci¬ 
dental-slip. (P 637 Cl] 

Shamair Chand—lor Petitioners. 

Nawal Eishore—lor Respondents. 

Judgment.— This is a petition for re¬ 
vision of the order of the District Judge. 
Karnal, ordering under S. 152, Civil P. 
C., amendment of a decree passed by his 
predecessor two years before. ■ 

The relevant facts are that Khuda 
Bakhsh and Tulli mortgaged a house to 
one Ulfat Ram. Ulfat Ram died childless 
and was succeeded by his reversioners 
Relu Mai, etc. (petitioners). In the mean¬ 
time the mortgagors bad sold the equity of 
redemption to Maru Mai, respondent, and 
had authorized him to redeem the mort¬ 
gage from Ulfat Ram's heirs. Nothing 
having been paid to the mortgagees, Relu 
Mai, etc., instituted a suit for recovery 
of the amount due to them on foot of the 
mortgage praying that the amount found 
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due to them be realized by sale of the 
mortgaged property. No prayer for a 
personal decree against the purchasers of 
the equity of redemption was made. The 
trial Court passed a decree for Rs. 308 
with proportionate costs in favour of 
Relu Mai, etc , against the then defend¬ 
ants, Maru Mai etc , 

with the reservation that the decretal amount 
should be realized by the sale of the house 
mortgaged. 

Maru Mai, etc., preferred an appeal to 
the District Judge (Mr. Skemp) praying 
for reduction of the amount found pay¬ 
able by the trial Court. The District 
Judge went though the accounts and re¬ 
duced the amount to Rs. 274-8-0, but in 
the judgment he omitted to mention that 
the amount was recoverable only by sale 
of the mortgaged property. The conclud¬ 
ing portion of his judgment runs as fol¬ 
lows: 

The deoree of this Court is to state that the 
mortgagees, Relu Mai, Shugan Chand, Ratan 
Lai, plaintiffs, and Jai Lai, defendant, are en¬ 
titled to realize the sum of Rs. 274-8-0 from 
Maru Mai defendant. 

A decree was prepared in accordance 
with this judgment. No second appeal 
was preferred by either party. Two years 
later Maru Mai, etc , applied to the ‘Dis¬ 
trict Judge (Mr. Sri Ram) to amend the 
judgment and the decree by -adding the 
words at the end “ by sale -of the house 
mortgaged,” so that it might be made 
clear that the amount is not recoverable 
from the judgment-debtors personally 
but should only be realized by sale of the 
property mortgaged. This application 
was granted by the District Judge and 
he directed that the words mentioned 
above be added to the decree. 

Mr. Shamair Chand, who appears on 
behalf of the decree-holder Relu Mai con¬ 
tends that the learned District Judge has 
added these words to the decree but not 
in the judgment, and thersfore the decree 
is not in accordance with the judgment. 
This is correct, but there is no doubt 
that it was due to a mere oversight on 
the part of the Distriot Judge (Mr. Sri 
Ram). I accordingly direct that the 
words “ by sale of the house mortgaged 
be added to the judgment also. 

Mr. Shamai Chand's, main argument, 
however, is that the learned District 
Judge was not justified in adding these 
words either in the judgment or in the 
decree under S. 152 and that such an am¬ 
endment could only be made either on 
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second appeal to this Court or on a pro¬ 
perly constituted application for review 
filed before the District Judge. There is, 
however, no force in this contention. 
S. 152 authorizes a Court to correct 
not only clerical or arithmetical mistakes 
in judgments, decrees, or orders, but also 
errorsarising therein from accidental slips 
or omissions. After going through the 
'judgment of Mr. Skemp I have no doubt 
whatsoever that these words were omit¬ 
ted by an accidental slip and the judg¬ 
ment and decree passed by him could be 
amended under S. 152, Civil P. C. 

I therefore see no force iu this re¬ 
vision and dismiss it with the modifica¬ 
tion that the words “ by sale of the 
house mortgaged ’* be added to the 'judg¬ 
ment of Mr. Skemp dated Sth January 
1924. Having regard to all the circum¬ 
stances of the case I leave the parties to 
bear their own costs in both Courts. 

S.J. Revision dismissed. 
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Addison, J. 

Hayat— Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 185 of 1928 
Decided on 23rd April 1928, from ordei 
of Sess. Judge, Multan, D/- 20th August 
1926. 

/** Penal Code, S. 411 —Accused in posscssioi, 
o] property Identified as belonging to di fferen, 
owners—He should not be convicted of mort 
than one offence under S. 411 unless there i- 
evidence to prove that they were received by him 
at different times . 

A person who is found in possession oi 
properties identified as belonging to different 
owners should not te convioted of several 
offences of receiving in respect oi the property 
identified by eaeh owner unless tho prosecu¬ 
tion proves that they were received by him at 
different times. It is not for the accused tc 
PI 0 !® ‘be act of receiving was only one: 

\ 5 t A L' , 3 i 7; A • R ‘ 1923 AU - 547 : 15 Cal. 511- 
A I - R - 19^3 Cal. 557; Foil.-, 26 P.R. 1889 (F.B.’l 
and 27 Cr. L. J . 872, Dlss from. (P 637 C 2] 

Raj Krishna—lor the Crown. 

Judgment— The petitioner was con¬ 
victed of three different offences under 
S. 411, I. P. C., by the 1st Class Magis¬ 
trate on 8th April 1926, and was sen¬ 
tenced to six years’ rigorous imprison¬ 
ment in addition to a fine of Rs. 200 to 
bo followed by six years’ polioe surveil¬ 


lance under b. obo, criminal r. o. Un 
appeal the learned Sessions Judge main' 
tained the three convictions under S. 411, 
I. P. C., but reduced the sentences to ono 
year, two years and one years’ rigorous 
imprisonment, total four years, to be 
followed by six years’ police surveillance 
under S 565, Criminal P. C„ that is, two 
years for each offence. I admitted this 
revision as it seemed to me that a person 
who was found in possession of cattle 
identified as belonging to different owners 
should not be convicted of several offences 
of receiving in respect of the property 
identified by each owner unless there was 
evidence to prove that they were received 
by him at different times. Tne petitioner 
was found with the stolen cattle of three 
different persons shortly after the thefts 
of the cattle had occurred. There was no 
other evidence against him and nothing 
to show that there were three distinct 
acts of receiving the stolen cattle. 

I find that there is a Pull Bench deci¬ 
sion of the Punjab Chief Court, Pars 
Ram v. Manja Khan (l), which took the 
view that it was for the accused to esta¬ 
blish that there was only one act of 
receiving when he was found with pro¬ 
perty forming the subject-matter of 
different thefts. This Full Bench deci¬ 
sion dissented from a previous Division 
Bench decision, Kanhya v. Ganesha (2). 
lho Sind Court has taken the same view 
as that expressed in tho Full Bench deci¬ 
sion of the Punjab Chief Court: see 
Ghu/amo y..Emperor (3). The Allahabad 
and Calcutta High Courts h<*ve taken the 
other view. The Allahabad decisions are 
Queen-Empress y. Makhan (4) and 
Emperor y. Sheo Charan (5) and the 
Caloutta decisions are, Ishan Muchi y 
Queen-Empress (6) and Ganesh Sahu y. 
Emperor y). It seems to me that the 
correct view is that the prosecution mus‘ 
establish its case and that it was, there 
fore, for the prosecution to establish tha 
there were three different acts of receiv 
in 0: No case, following, the Full Benol 
decision of the Punjab Chief Court 
can be traced and I know that th. 

hl«n J 06 ? f n hiS G u° Urt ol lafca y 0ars ^ 

been jo follow the Al lahabad and Cal 

JV 26 p. K. 1869 (F B ) —- 

1874] 5 P. R. 1874 (F B) 

3 [1923] 27 Cr. L. J. 8 7 o. ' 

,$ J 1 ® 93 ] 15 All. 317. 

| 455 
0 a. I, R. 1923 Cal. 557=50 Cal. 504, 
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cufcta High Courts’ view. With very 
great respect I wish to say that my view 
is the same as that taken by the learned 
Judges of the Allahabad and Calcutta 
High Courts. 

In any case it was laid down in the 
Punjab Chief Court’s Full Bench deci¬ 
sion that Magistrates would be wise not 
to inflict aggregate sentences amounting 
to more than the maximum for the 
offence, that is three years. This view 
may have been expressed because the 
learned Judges had some doubt as to the 
proper view to be taken of the law. I, 
therefore, accept these three petitions 
and in modification of the order of the 
learned Sessions Judge convict the peti¬ 
tioner of one offence only under S. 411, 
I. P. C. The petitioner has already been 
for more than two years in jail. I, 
therefore, reduce the sentence of impri¬ 
sonment to that already undergone. I 
also reduce the period of police surveil¬ 
lance under S. 565, Criminal P.C., to two 
years in all. 

K.k. Sentence reduced. 


A. I. R. 1928 Lahore 638 

Tek Chand, J. 

Sarab Dial —Complainant—Petitioner. 

V. 

Bir Singh and others— Accused—Re3- 
pondents. 

Criminal Revn. Petn. No. 1672 of 1927, 
Decided on 3rd February 1923, from order 
of Sess. J. Ajnbala, D/• 12th August 1927. 

Criminal P. C., S. 250 (8 ) —Complainant 
ordered to pay compensation to alleged accused 
persons—Total amount of compensation execee- 
ding Rs. 50— Order is appealable. 

Where the Magistrate passed an order direc¬ 
ting the complainant to pay a sum of Rs. 50 to 
eaoh of the seven acoused as compensation; 

Held: the order was appealable, as the aggre¬ 
gate amount of compensation payable to all the 
nocused collectively was more than Rs. 50 : A, 
l. R. 1925 Bom. 129 and A. I. R. 1926 All 247, 
Poll. [P 53S 0 2] 

Fakir Chand—hr Petitioner. 

Anant Ram—lor Respondents. 

Judgment. — The petitioner Sarab 
Dial brought a complaint under Ss. 426, 
379,147 and 443, I. P. C., against Bir 
Singh and six other persons. The learned 
trial Magistrate recorded the statement 
of the complainant and held it to be false. 
He accordingly discharged the accused 
persons and, while passing the order of 
discharge, he oalled upon the petitioner 


to show cause why he should not pay 
compensation to the accused. After he 
had shown cause the learned Magistrate 
passed an order directing him to pay a 
sum of Rs. 50 to each of the accused as 
compensation, or in default, to undergo 
simple imprisonment • for one month. 
The petitioner preferred (a) a petition for 
revision to the learned Sessions Judge 
against the order of discharge and (b) an 
appeal under S. 250 (3) against'the order 
directing him to pay compensation to the 
accused. The learned Sessions Judge 
dismissed the petition for revision and 
held that no appeal lay to his Court as 
the amount of compensation ordered to be 
paid to each accused individually did not 
exceed Rs. 50. 

The complainant has come up to this 
Court on the revision side and has prayed 
for the setting aside of the order of dis¬ 
charge as well as has urged that the 
learned Sessions Judge was in error in 
holding that no appeal lay against the 
order directing him to pay compensation 
to the accused. • The second of these 
prayers is well founded and must, in my 
opinion, succeed. Having regard to the 
fact that the aggregate amount of com¬ 
pensation payable to the accused was 
Rs. 350, an appeal clearly lay to the 
Sessions Court. Reference may in this 1 
connexion be made to A. Af. Pereira v. D. 
P. Demello (l) and Sumaria v. Emperor 
(2). I hold, therefore, that the order in 
question was appealable to the Sessions 
Court. As the complaint had been jointly 
brought against all the seven accused per¬ 
sons it was not necessary for them to file 
separate appeals. I therefore accept the 
petition for revision and, setting aside the 
order of the learned Sessions Judge, send 
back the case to him for disposal in ac¬ 
cordance with law. 

As the question whether the complaint 
was 'false, frivolous land vexatious may 
have to be considered again by the learned 
Sessions Judge, I do not think it proper 
to decide whether the order of discharge 
was proper or-not. The learned Sessions 
Judge may, if he thinks fit, go into the 
matter again and decide whether the 
order discharging the accused should be 
affirmed or set aside and further enquiry 

ordered. „ . . . , 

<- t Petition accepted. 


u“f A. i7rTi 925 Bom. 129=19 Bom. 440. 
(2) a! I. R. 1926 AH. 217. 
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•Dalip Singh, J. 

Hakim Singh —Plaintiff—Appellaut. 
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v. 

Wasan Singh and others —Defendants 
—Respondents. 

Second Appeal No. 1042 of 1927, Deci¬ 
ded on 2nd February 192S, from decree 
of Addl. Dist. Judge, Lahore, D/- 24th 
March 1927. 

Civil P- C., 0. 39, R. 1 —Alienation in viola¬ 
tion of a prohibitory order i s r.ot void thouch 
the alienator may be liable in comcir.pt of Court 
— Contempt- 

It is clear law that an alienation effected in 
violation of a prohibitory order is not void 
though the person who alienates it may be 
liable for action in contempt of Court or 
damages. ‘ [P 039 C 2] 

Gobind Earn Ehanna— for Appellant. 

Judgment—In this suit the plaintiff 
sued for possession of certain land, 
Khasra No. 1604, measuring 22 kanals 
5 marks, which he alleged, belonged to 
one Sundar Singh and had been exchanged 
by Sundar Singh for the plaintiff's field, 
Khasra No. 186, measuring 17 kanals, 
by a registered deed of exchange dated 
19th January 1924. The plaintiff al¬ 
leged that he had given possession of 
Khasra No. 186 to Sundar Singh but 
Sundar Singh did not give him possession 
of Khasra No. 1604, that Sundar Singh 
had sold 22 kanals out of the said 
khasra to Makhan Singh, Wasan Singh 
and others on 28th January 1924, that 
the land having been already exchanged 
with the plaints Snn^r Singh had no 
right to sell the land to Makhan Singh, 

etc , and hence the plaintiff's suit for 
possession. 

Only three defendants Wasan Singh, 

n araiQ SiDSh d0fend ^ 
WAQ n *? hey a efied fcbat fche plaintiff 

was not the owner of Khasra No. 186 
and, therefore, oould not exchange it 

SunL 9 r G ?? nd L y Conteadad tba t the land of 
Sundar Singh was under attachment in 

SmX 1 Q r -° Ug u ht by themselves against 
Sundar Singh and, therefore, the ex- 

nge if any, was void as against them. 

The tna! Court held that the plaintiff 

was the owner of the land, Khasra N 0 

eaL^°M 36 hl3 br0th6r3 ' who had be9n 

S-® 1 ! co-owners with him in the 
itkn fS* * ^“ itfc0d thafc by P»™te Par! 

share D* Sj!?* b u a ' dfallea to plaintiff's 

attaohm! 6 / th °, r held that tbere was no 
attachment as pleaded by the defendants, 


bat a prohibitory order had been served 
on Sundar Singh forbidding him to 
alienate the land. There is nothing to 
show that the present plaintiff had any 
notice of this prohibitory order. Ac¬ 
cordingly the trial Court hlld that the 
exchange effected by Sundar Singh was 
not void and as it was prior to the sale 
by . Sundar Singh to the defsndants, 
which took place in execution of a decree 
obtained by the defendants against Sun¬ 
dar Singh, therefore, the plaintiff was en¬ 
titled to possession, and decreed the suit. 

On appeal the learned District Judge 
held that the private partition between 
Hakim Singh, plaintiff, and his brothers 
was not proved because the entry in the 
jamabandi was against any private parti¬ 
tion. It is not clear what the learned 
District Judge deduced this fact from. 
The only co-owners of Hakim Sin^h 
plaintiff, assuming that they were co¬ 
owners, had denied their title to the 
land. At the very best, .even assuming 
that they wrongly denied their title, they 
must be held to be ratifying the exchange 
b} Hakim Singh and I, therefore, fail to 
see why the learned District Judge in the 
first place disbelieved their allegations of 
a private partition, and secondly what de¬ 
duction against the plaintiff could be 
drawn from it. The learned District 
Judge then proceeded to hold that the 
execution file showed that the judgment- 

d ® b ^ bel , l0v K edtbat hl3 P^Perty was at- 
m the temporary injunction 

amounted to an order of attachment of 
his property^ After reading the exe- 

^n 0 n/!°K- rd 1 fail 0Qtirely fc0 900 0Q what 
ground this assumption is based. But 

even assuming that it was correct I fail 

to see how the belief of the judgment- 

olainrtff ” shla ° t “”’ Present 

plaintiff Nowhere does the learned Dis¬ 
trict Judge find that the present nkin^fV 
had notice of the prohibit?™^ 1 amt “ I 

tented 3 ^ J “V a ° “^nation ef- 
[acted in violation of a prohibitory order 

is not v° ld though the person who alien¬ 
ates it may be liable for action in con- 
tempt of Court or damage* TKo j 
strict dodge farther adrniS 
peal a mutation order whose bearing i 3 n ot 

J J ft” me ' lQ ifctb0 TalsiMar 

ad held, when the mutation arising from 
the sale by Sundar Singh to 
Singh, eto.,came up, that there had K aa 
an exchange by Su P nda7 sLgh * P f Q a !o 
thia sale. Ido not find that the T»" 9 i! 
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dar anywhere held that this prior 
exchange was a bogus one, nor do I see 
how the order of the Tahsildar was re¬ 
levant in this case, nor do I see any 
reason why it should have been admitted 
in appeal. « 

I therefore accept the appeal and de¬ 
cree the plaintiff’s suit. In the circum¬ 
stances I leave the parties to bear their 
own costs throughout. 

N.K. Appeal accepted. 


A. I. R. 1928 Lahore 640 

Zafar Ali, J. 

Mahtab Din —Defendant—Appellant. 

v. 


Kasar Singh and others —Plaintiffs — 
Respondents. 

Second Appeal No. 1352 of 1927, De¬ 
cided on 5th December 1927, from decree 
of Dist. Judge, Gujranwala, D - 19th. 
February 1927. 

Evidence Act, S. 35 —Register not prepared 
by public servant, though kept in Deputy Com¬ 
missioner's record room is inadmissible. 

House registers not prepared by any Govern¬ 
ment Officer, or by any public servant whose 
duty it was to prepare them, though kept in 
the record room of the Deputy Commissioner, 
are inadmissible in evidence. The mere faet that 
they are kept in a puohc office does not lead 
to the inference that they are publio docu¬ 
ments: TCal. 76, Rel. on. [P 640 C 2] 


Diaz Mahammad —for Appellant. 
G. C. Narang—ior Respondents. 


Judgment.—This second appeal arises 
out of a suit brought by certain inhabit¬ 
ants of Wazirabad with regard to a 
drinking well situated in that town, 
claiming that tha well was constructed 
by tbeir ancestors and had been dedicated 
to the use of the public, and that the 
defendant had no right to sell it which 
he intended to do. The trial Court, find¬ 
ing that the plaintiffs had failed to estab¬ 
lish their claim, dismissed the suit. On 
appeal the learned District Judge allowed 
the plaintiffs to produce additional evi¬ 
dence, documentary as well as oral, and 
mainly on the strength of an entry in 
the register of houses that was thus 
received in evidence he came to the 
contrary conclusion and decreed the 
plaintiffs’ suit. 

On behalf of the defendant-appellant 
it is urged that there was no good ground 
for admitting additional evidence and 
that the register in question was inad¬ 


missible in evidence not being a public 
document or a document prepared by a 
Government officer in the discharge of 
his official duty. The first objection is 
untenable. The learned District Judge 
had a discretion in the matter which he 
does not appear to have exercised un- 
judicially. 

As regards the second.•'the said register 
of houses was prepared in 1856 and again 
in 1866 and in both the well in dispute 
was shown as “ shamilat shahr. ’’ Now 
the'question is : Was the register a public 
document as defined in S. 74, Evidence 
Act, or was it an official book falling 
within the purview of S. 35 of that Act ? 
There is no evidence to show that the 
registers were prepared by a public ser¬ 
vant in the discharge of his official duty. 
The registers are kept in the record room 
of the Deputy Commissioner’s office at 
Gujranwala, but the mere fact that they 
are kept in a public office does not lead 
to the inference that they are public 
documents. In Nittyanund Roy v. Abdar 
Ralieem (l) a Division Bench of the 
Calcutta High Court held that certain 
measurement records produced from the 
Colleciorate were net public documents 
within the meaning of S. 74 where there 
was nothing to show that they were the 
record of measurements made by any 
Government officer. As already stated, 
there is nothing to show that these re¬ 
gisters were prepared by any Govern¬ 
ment officer, or by any public servant 
whose duty it was to prepare them. Nor 
is there anything to show that the 
entries therein were made after due 
enquiry so that a presumption of correct¬ 
ness should attach to them. This being 
so, they are inadmissible in evidence. 

The learned District Judge based his 
finding mainly on the said entries. It 
cannot be divined what his finding would 
have been if he had excluded them from 
consideration. 

I, therefore, accept the appeal, set 
aside the judgment and decree of the 
lower appellate Court and remand the 
case for re-decision of the appeal on the 
basisof the evidence on the record that is 
admissible. The costs to abide the event. 

v Case remanded. 


(1) 11881] 7 Cal. 76. 
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A. I. R. 1928 Lahore 641 (1) 

Dalip Singh, J. 

Ganga Bam —Defendant—Petitioner. 


Fateh Din —Plaintiff—Respondent. 

Civil Revn. Petn. No. 313 of 1927, 
Decided on 3rd February 1928, from 
decree of Sr. Sab-Judge, Layallpur, 
D^- 5th February 1927. 

Punjab Tenancy Act (16 of 1837), S. 77 (3) 
( k)—Suit against lessee of land for one year by 
his partner for refund of earnest-money on 
lessee's falling to give him his share in the 
produce—Suit is cognizable by civil Court . 

Where an alleged partner of a lessee of land 
for one year filed a suit against the lessee for 
the recovery of the earnest-money p*id by him. 
as the latter failed to pay him his share in the 
produce: 

Held , that the suit did not fall under S. 77 
(3) (k), Pun jib Tenancy Act, but was cognizibie 
by a oivil Court. 

Ram Chand Manchanda — for Peti¬ 
tioner. 

Muhammad Akbar —for Respondeat. 


Judgment. — The plaintiff in this 
oaaa alleged that he was a partner with 
on© Ganga Ram who had taken on lease 
squares of land from Khan Bahadur 
Bahadur Shah for oae year for R 3 . 4,900. 
The plaintiff had become a partner in 
this enterprise and he had, therefore,, 
paid Rs. 300 to tbft defendant by way of 
^earnest-money. The plaintiff alleged 
that the defendant had not given him 
his share of the produce and he brought 
this suit for the recovery of this earnest- 
money of Rs. 300 and interest thereon. 


The trial Court deoreed the suit fo 
Rs. 477 giving interest at the rate of 
per cent, per mensem. The appellat 
Court modified the decree and gave th 
plaintiff a decree for Rs. 300 only wit! 
proportionate costs, the costs of the ap 
peal being borne by the parties. 

In revision it is urged that the sui 
was a suit cognizable only by a revenm 
Oourt because it falls under S. 77 (3) (k) 
Tenancy Aet. I do not see how this 
clause at all governs this olass of suits 
bundar Singh v. Kesar Singh (1) is oitec 
as authority in support of the proposi- 
non. That was not a case of partner- 
amp between two tenants and the reason¬ 
ing is based on the definition of the term 
landowner" including every persor 
otherthan_ a tenant or assignee of lan<= 
W Kwf j so p. R. 19ot. "— 
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revenue. Ganga Ram wa3 clearly only 
a tenant and not a landowner. Counsel 
admits that he was a lessee, bnt says 
there is some distinction between being 1 a 
tenant and a lessee. He had not been 
able to explain to me what this distinc¬ 
tion is. Farther the suit is not for a 
share of the produce and, therefore, the- 
clause does not applv ; nor has the rul¬ 
ing Sundar Singh v. Kesar Singh (l) got 
any bearing on the point. 

I, therefore, dismiss the revision with, 
costs, 

3-J- Revision dismissed. 


A. I. R. 1928 Lahore 641 (2) 

Dalip Singh, J. 

Alt. Kisso — Plaintiff—Appellant. 

V. 

Behari Lal Defendant—Respondent. 

Second Appeal No. 2037 of 1927, De¬ 
cided on 2nd February 1928, from decree 
°f Dist. Judge, Amritsar, D/- 1st June 

Civil P. C., O. 17, R. 1 — Parly undertaking 
to produce his own witnesses—Witnesses not 
produced—Court ts not bound to give further 
extension of time . 

Wherr a plaintiff has undertaken the burden 
of produoing his own witnesses, it is not for 
the Court to give him further extension of tim* 
if owing to sftme circumstances ho finds him- 

thnVflVt P ° 3ltl0Q m Wh ‘° h ha oannot produoo 
those witnesses. [P 642 C 1] 

B. D. Qureshi—ior Appellant. 

Bam Lal Anand —for Respondent. 

Judgment. In this suit issues were- 

25th i anuar y 1927, and 
the 23rd February 1927 was fixed for 

evidence. The plaintiff asked for one. 

witness, namely, the defendant, and put 

m process-fee for him. On the 23rd the- 

Mukhtar of the plaintiff stated that he 

did not wish to examine the defendant 

as his witness. On the same day he put 

f aP K ?Cafc ‘u- Stafcing fchat h0 had 
hn?l dt h5 n k Dg hlS ^nesses with him 

‘ 6 ba ® Q ^gaged in another case- 
on the 21st. 22nd and 23rd, and, there- 

had “°. b been able to go to this vil- 
Uge to fetoh the witnesses. He also 
stated in the application that certain 
persons against whom a case had been, 
brought under S. 417,1. P. C. wore pre- 

ther^f 8 hl V"Besses from attending £nd 
therefore, he asked that the witnesses 
might now be summoned by process of. 
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Court. The trial Court held that there 
■was no sufficient reason for granting the 
application and, as the plaintiff had pro¬ 
duced no evidence and the burden of two 
issues struck was oa her, it, 'therefore, 
dismissed the suit. 

On appeal the learned District Judge 
also dismissed the appeal holding that 
the mukhtar, even if he was busy on the 
2Lst, 22nd and 23rd, could have made 
arrangements for the production of his 
witnesses. 

In second appeal it has been contended 
that it was an unforeseen circumstance, 
•namely, the fixing of the date in the 
criminal hearing for the 2lst ; 22nd, etc., 
which prevented the mukhtar from going 
to fetch his witnesses and that the plain¬ 
tiff’s case is a good one because the khana 
shumari papers and certain receipts, 
some of which are alleged to be in the 
handwriting of the defendant, would 
prove the plaintiff's case. So far as the 
khana shumari papers are concerned, the 
patwari could not have been brought by 
the plaintiff's mukhtar with him and 
would have had to be summoned in any 
case; and as the plaintiff had never 
thought of summoning him, I see no 
reason why she should be allowed to 
summon him now. 

As regards the so-called receipts, thes 0 
were documents which were in the pos* 
session of the plaintiff, and there is no 
reason why they were not put in on or 
before the first hearing in compliance 
with the provisions of 0. 13, R. 1, Civil 
p C. Iu the circumstances, therefore, 
it seems to me that as the plaintiff had 
undertaken the burden of producing her 
own witnesses it was not for the Court 
to give her further extension of time be¬ 
cause owing to some circumstances about 
which I may add there is no affidavit on 

the record at all, she found herself in a 
position in which she could not produce 
those witnesses. _ 

I, therefore, dismiss the appeal ‘with 

costs. 

K Appeal dismissed. 
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A. 1. R. 1928 Lahore 642 

Tek Chand, J. 

Dayal Singh Man —Decree - holder— 
Appellant. 

v. 

Hara Singh'Earta Singh and another — 

J udgment-debtor—Respondents. 

Misc. First Appeal No. 1504 of 1927, 
Decided on 7th December 1927, from 
order of Senior Sub-Judge, Lyallpur, D/- 
16th May 1927. 

Legal Practitioners — Vakalatnama giving 
power to compromise —Pleader need not have 
instructions from the parlies to compromise. 

Where the vakalatnama given to a pleader 
clearly authorized him to enter into a compro¬ 
mise on behalf ol his client, and the pleader 
compromised the suit on the 'instructions not 
from the client himself but from a third person 
who was subsequently appointed a3 his^mukhtar 
by the client, 

Held: that the compromise was binding on 
the party. [P 613 C 2] 

Mohsin Shah —for Appellant. 

Gobind Das —for Respondents. 

* Judgment." —On 8th March 1925 
the appellant obtained a>decree for Rs. 
66,924-12-0 together with interest at 9 
per cent, from the date of suit till reali¬ 
zation and costs against the defendant. 
The decree was transferred to Lyallpur 
for execution. Certain sums were paid 
by the judgment-debtor to the decree- 
holder in discharge of the decree but, 
while making the payments, thejudg-, 
ment-debtor did not specify whether the 
payments were to be appropriated to¬ 
wards interest or the principal. The 
decree-holder claimed that he had appro¬ 
priated these payments first towards in¬ 
terest and the surplus towards the prin¬ 
cipal. The judgment-debtor’s conten¬ 
tion was that the payments should have 
first been appropriated towards the prin¬ 
cipal. 

On 2nd January 1926 an application 
signed by counsel for both parties was 
filed, stating that they had gone through 
the accounts and had agreed that the 
total sum due to the decree-holder on 
that date was Rs. 25,030 besides inte 
rest that had accrued due from 14th 
Mayl925. This settlement was certi¬ 
fied before the Court on that date 
and the execution proceedings pro¬ 
ceeded on that basis. Further payments 
were made subsequent to that date, aDd 
on 7th October 1926 another application 

* [No Letters Patent Appeal bad been bled.] 
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-was presented signed by the judgment- 
debtor’s mukhtar and the decree-holder’s 
•counsel Lata Ram Lai stating that they 
had mutually settled the accounts and 
R 3 . 13,S95 was the sum due to the dec- 
•ree-holder on that date to which was to 
be added interest on the principal 
amount from ICth June 1926. The dec¬ 
ree-holder's pleader Lila Ram Lai, while 
signing this application, wrote that he 
had Jone so at the request of one Sardar 
Narain Singh. On 12th November 1925, 
Sardar Narain Singh styling himself as 
•the mukhtar of the decree-holder hied an 
^application through Lala Ram Lai stat¬ 
ing that the application of 7th October 

• had been filed under a misapprehension 
and that Lala Ram Lai had signed it on 

•the authority of Sardar Narain Singh 
who was not the duly authorized agent 

• of the decree-holder on that date but 
who had been given a power-of-attorney 

•on 1st November 1926. The decree-holder 
-also wanted to go back upon the settle¬ 
ment of 2nd January 1926, and applied 
' that the accounts from the beginning 
'Snould be gone into de novo and 
' the payments made, be appropriated 
first towards interest and then towards 

• the principal. This contention was re¬ 
pelled by the learned Senior Subordinate 
Judge who held that the plaintiff was 
bound by the settlements which had been 
duly certified by his counsel on 2nd 

•iJanuary and 7th October 1926. 

^ An appeal has been preferred to this 
'Court by the decree-holder and Mr. Moh- 
sin Shah has contended that as at the 
time of making the various payments the 
judgment-debtor had not stated that the 

• payments were on account of interest or 

• principal the decree-holder was entitled 
under the law to appropriate them first 

'towards the interest and then to apply 
‘the surplus towards the principal. This 
proposition is not controverted by Mr. 
Gobind Das who appears for the judg¬ 
ment-debtor but he argues that the 
-question does not arise in the present 
proceedings. The real question is whe- 
ther the appellant, decree-holder, is en¬ 
titled to go baok from the settlements 
which were duly certified by his counsel. 
Mr. Mohsin Shah urges that acoounts 
once settled oan be reopened on the 
-ground of error or fraud. In this case 

■however, no fraud is alleged nor has any 
error been pointed out except in the 
mode of appropriation -and the dispute 


between the parties as to that matter had 
been duly settled by them by compromise 
in the Court below. On the present re¬ 
cord no valid reason has been shown for 
going behind these settlements. As 
regards the application of 2nd January 
1926 Mr. Mohsin Shah has not been able 
to urge any valid argument for upsetting 
it, but, as to the settlement of 7th Octo¬ 
ber 1926, he has contended that the dec¬ 
ree-holder had not agreed to it person¬ 
ally, and his counsel Mr. Ram Lai signed 
the document on the authority of Narain 
Singh who was not the duly authorized 
agent of the appellant on that date. In 
my opinion this contention has no force. 
Mr. Ram Lai had been engaged by the 
appellant to conduct the case for him 
and the vakalatnama given to-him clearly 
authorized him to enter into a compro¬ 
mise on behalf of the appellant. The 
fact that he acted on instructions from 
Narain Singh and not from the decree- 
holder himself does not affect the matter 
in any way. Moreover, it is significant 
that this very Narain Singh who is alle¬ 
ged to have acted without authority on 
7th October 1926, was formally appointed 
mukhtar by the decree-holder on IstNov- 
ember 1926, and it was he who ins¬ 
tructed Lala Ram Lai to file an applica¬ 
tion on 12th November 1926 to repudiate 
the settlement which Lala Ram had 
made under his instructions. On these 
facts the decree-bolder-appellant has ob¬ 
viously made out no case to go behind 
thejsettlement of 7th Ootober 1926 The 

appeal accordingly fails and is dismissed 
with costs. 

s Appeal dismissed. 

*A. I. R. 1928 Lahore 643 

Tek Chand. J. 

Appellants*." 1 " 4 

V. 

Mamviad Iqbal and others- Plain- 
t!ffs and Defendants —.Respondents 

• . S ° C0Dd 10 fPP® al No. 2679 of 1926, De- 


644 Lahore Nizam Din v. Md. 

is relevant bat when an enquiry as to the cor¬ 
rectness of such an entry has been started on 
its accuracy having been challenged by a 
party and in such enquiry a report is made 
departmentally by a copyist to his superior 
officer, such report is wholly outside the pur¬ 
view of S. 35 and cannot be referred to as legal 
evidence without the copyist being cited as 
witness and called upon to depose to the state¬ 
ments made in the report : 31 All. 457 (P. C.) ; 
24 Jfad. 427 and A. I. P.. 1923 Had. 332. 
Dist. [P 645 C 2] 

( b ) Limitation Act. S. 5— Delay of one day 
in filing appeal owing to the mistake of 
pleader's clerk teas condoned. 

The mistake of a legal practitioner or hi3 
clerk causing delay of one day was found suffi¬ 
cient cause within the meaning of S. 5 for con¬ 
doning the delay. [P 646 C 2] 

Moti Sugar and Mohs in Sliah — for 
Appellants. 

Zafrulla Khars and Bashir Ahmad — 
for Respondents. 

Judgment. —The plaintiffs’ suit for 
possession of land was decreed by the 
Subordinate Judge on 30fch November 
1925 and the defendants preferred an 
appeal to the District Judge, Lahore, on 
8tb January 1926, i. e., on the 39th day 
after the delivery of the judgment of the 
trial Court. The plaintiffs-respondents 
objected that the appellants were en¬ 
titled to an extension of eight days only 
on account of the time spent in obtain¬ 
ing copies of the judgment and decree 
appealed against and that the appeal 
was out of time by one day. This objec¬ 
tion was upheld by the learned Ad¬ 
ditional District Judge (L Topan Ram) 
who was of opinion that no sufficient 
cause for extending time under S. 5, 
Lim. Act, had been made out. The 
defendants have preferred a second ap¬ 
peal to this Court and two questions 
have been argued before me. 

It is contended by Mr. Mohsin Shah 
for the appellants that the learned Ad¬ 
ditional District Judge should have in 
the peculiar circumstances of this case 
held that the appeal had been presented 
within time and secondly that even if 
this Court agreed with the view taken 
by him that the appeal had been filed 
beyond the period of limitation, it 
should be held that the learned Addi¬ 
tional District Judge has not exercised 
his discretion according to sound judicial 
principles in refusing to extend time 

under S. 5. 

As regards the first of these conten¬ 
tions Mr. Mohsin Shah’s contention 
is that the application for the copy of 
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the trial Court’s judgment wa 3 made 
on 9th Dec9mber 1925 and that for the 
copy of the decree was made on 14th.- 
December 1925, that both these copies 
were as a matter of fact completed on 
23rd December 1925 and were delivered 
to his clients on that date. He. there¬ 
fore, claims that he is entitled as of 
right to deduct the period from 9th- 
December to the 23rd December, (i.e, 
15 days) under S. 12, Lim. Act. The' 
endorsements on the copies of the judg¬ 
ment and the decree of the trial Court, 
which the defendants-appellants actually- 
filed with the memorandum of appeal 
in the District Court show, however, that- 
the former was completed on 16th De¬ 
cember and the latter on loth. Accord¬ 
ing to these dates the appellants were- 
entitled to deduct eight days only and 
this i3 the period which has been allowed 
to them by the Additional District 
Judge. An examination of the endorse¬ 
ments on the copies shows that the- 
revising and attesting officer of the copy¬ 
ing department had not complied with.- 
R. 17, Cl. (2), printed at p. 34, Vol. 3 of 
the rules and orders of this Court, in as- 
much as he had not entered on the last 
page the date on which he attested the- 
copies nor did he give the date on each 
sheet of the judgment as he should have- 
done. This defect led the defendants 
to contend that the endorsements by the- 
copyists on the copies showing that they 
had been completed on 15th and 16th 
December 1925 respectively, were in¬ 
correct and that the copies had really- 
been completed on 23rd. Accordingly 
the office of the District Judge called for 
a report from the officer in charge of the- 
copying department to state on what 
date the copies had actually been at¬ 
tested. The said officer in turn called 
for a report from the copyist concerned 
and on 17th February 1926 he reported 
to the District Judge that the copy of 
the decree was ready on 15th and that of 
the judgment on 16th December. Along . 
with his own report he sent the report 
which had been submitted to him by 
the copyist. 

On the case coming up before the Ad¬ 
ditional District Judge on 31st March 
1926 an objection was raised on behalf of 
the plaintiffs-respondents that the ap¬ 
peal was barred by time. On that date • 
affidavits were filed, by Sayad Mohsin 
Shah, advocate for the appellants and'. 
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by Muhammad Ali, clerk of Sh. Abdul 
Aziz, advocate aud Abdul Karim, one 
of the appellants. In the first of these 
-affidavits Sayad Mohsin Shah deposed 
that he had prepared and signed the 
memorandum of appeal on 5th January 
•1928 and had handed it over to his clerk 
Muhammad Hussain for filing it in 
Court, but that the said clerk, being 
under a bona tide mistake that the period 
to be excluded should count till the 23rd 
December 1925 when the copies were 
•delivered to the clients, presented it in 
Court on 8th January 1920. The other 
two alfidavits stated that the deponents 
had actually gone to the copying depart¬ 
ment of the Small Cause Court on 16th, 
17th and 18th December but had bean 
told that the copies were not ready and 
that the copies were actually delivered 
•to them on 23rd December. The allega¬ 
tions made in these affidavits were not ad¬ 
mitted by the respondents and the case 
was adjourned to 2lst April. 1926 to 
•enable the appellants to lead evidence in 
support thereof. On that date the de¬ 
fendants examined Abdul Karim plain¬ 
tiff, Muhammad Ali, Clerk of Sh. Abdul 
Aziz, advocate, Muhammad Hussain, 
■clerk of Lala Hari Chand, advocate 
and Sardar Harnam Singh Pleader, but 
the plaintiffs led no evidence. The Ad¬ 
ditional District Judge enquired from 
•counsel for both parties if they wanted 
"to produce the copyist concerned but 
neither of them oxpressd his willingness 
to do so. An affidavit was also filed by 
Muhammad Hussain, clerk of Sayad 
Mohsin Shah repeating the statement 
made in his master’s affidavit. The 
learned Additional District Judge held 

that the defendants-appellants had failed 

to prove that the copies were not ready 
on 15th and 16th December 1925 as 
■noted thereon and that the defendants- ’ 
■appellants were entitled to a deduction 
of eight days only and consequently the 
appeal was time-barred. He also held 
that even if the allegation contained 
, fche a affidavit of Sayed Mohsin 
8hah and his clerk were correct, a mis¬ 
take of law made by the plaintiffs’ ad¬ 
vocate’s clerk did not amount to suffi¬ 
cient cause justifying extension of the 
period of limitation under S. 5. 

In deciding that the copies had ac¬ 
tually been prepared on 15th and 16th 
^ecember 1925 the learned Additional’ 
'District Judge has in his judgment relied 


inter alia upon the report which the 
copyist had submitted on 17th February 
1926 to the revising officer of the Small 
Cause Court and which the latter had 
forwarded to the District Court. The 
appellants' counsel contends that this 
report is not legal evidence in the case 
and the learned Additional District Judge 
was in error in relying upon it. I have 
heard lengthy arguments on this point 
f r om both counsel and agree that the 
contention put forward on behalf of the 
appellants is sound. Mr. Zafar Ullah 
Khan for the respondents urges that this 
report is admissible under S. 35, Evidence 
Act, and in support of his conten¬ 
tion he has relied upon three rulings. 
Pnrbati Kunwar v. Chandra Pal Run- 
tvar (1), Raman v. Secy, of State (2) and 
Rathanatnasari v. Secy, of State (3). 
The facts of these cases were, however, 
entirely different. The Privy Council 
judgment related to replies as to exis¬ 
tence of a custom given to questions put 
by the officers who had been specially 
deputed by Government for the purpose. 
The Raman v. Secy, of State (2) case was 
explained in Malikarjuna Dwjtjet v. Secy, 
of State (4) and relates to a wholly diffe¬ 
rent set ot facts, while the second Madras 
case was cited but not followed by this 
Court in Secy, of State v. Sarala Devi (5). 

Section 35, Evidence Act, make9 rele¬ 
vant an entry in any public or other offi¬ 
cial book, register or record stating the 
fact in issue or relevant fact and made by 
a publio servant in the discharge of his 
official duty or by any other person in the 
performance of a duty specially enjoined 
by the law of the country in whioh suoh 
book, register or record is kept. Under 
this section the entry made on the copy 
indicating the date on which it was com¬ 
pleted is certainly relevant but when an 
enquiry as to the correctness of such an 
entry has been started on its acouracy 
having been challenged by a party and 
in such enquiry a report is made depart- 
mentally by a copyist to his superior 
officer, suoh report is wholly outside the 
purview of S. 35 and cannot be referred 
to as legal evidence without the copyist 
being cited as witness and called upon 
to depos e to the statements made in the 

U) t 12?Jp 31 C A ) U ' 457 = 4 L 5,6 = 

(2) [1901] 24 Mad. 427=11 M. L. J. 316. 

A. I. R. 1323 Mad. 832. 

(4 [1912] 35 Mad. 21=14 I. 0. 401. 

(5) A. I. R. 1924 Lih. 54S=J Lah. 227. 
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report. I must, therefore, hold that tho 
learned Additional District Judge acted 
illegally in relying upon the report. 

Both counsel wero agreed that if this 
report were to be held inadmissible in 
evidence, the finding of the learned Ad¬ 
ditional District Judge as to the date on 
which the copy was actually completed 
could be reopened in second appeal and 
that I should examine the remaining 
evidence and come to an independent 
finding thereon. Accordingly I have 
examined the evidence of the witnesses 
produced by the appellants to prove the 
above allegations and have reached the 
conclusion that the appellants have en¬ 
tirely failed to prove that the copies 
were not ready on 15th and 16th De¬ 
cember as noted thereon. The evidence 
of the appellant Abdul Karim and of 
Mohammad Ali, clerk of Mr. Abdul Aziz 
does not strike me as satisfactory while 
the other two witnesses Muhamad Ali, 
clerk of L. Hari Chand and Sr. Harnam 
Singh pleader are very vague as to their 
facts. I, therefore, hold that the copies 
had been completed on 15th and 16th 
December and that the defendants-ap- 
pellants were legally entitled to a deduc¬ 
tion of eight days only. 

The next question to be decided is 
whether the learned Judge was right in 
refusing to condone the delay of one day 
under the peculiar circumstances of this 
case. Mr. Zafar Ullab Ivban for the res¬ 
pondents contends that the mistake of a 
legal practitionor or his clerk is not 
sufficient cause within, the meaning of 
S. 5 and that in any case the learned 
Additional District Judge having refused 
to exercise his discretion, this Court 
ought not to interfere in second appeal. 

A large number of •authorities have been 
cited by both counsel which I have exam- . 
ined, but which I do not propose to 
discuss at length, as each case has to be 
decided according to its peculiar circum¬ 
stances. It is true that ordinarily this 
Court will not interfere with the exer¬ 
cise of discretion by the lower appellate 
Court, but there may be cases in which 
interference by this Court might be not 
only justified but absolutely necessary. 
The affidavit filed by Mr. Mohsin Shah 
in this case sets out the facts clearly and 
no counter-affidavit has been filed by or 
on behalf of the respondents. Indeed • 
Mr. Zafar Ullah Khan stated before mo 
definitely that he was not prepared to 
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argue that the averments in Mr. Moli 9 in- 
Shah’s affidavit were incorrect. An 
examination of the memorandum of aD- 
peal actually presented in the District 
Court shows that the stamps were pur¬ 
chased on 5th January 1926 and 
Mr Mohsin Shah actually signed the- 
memorandum of appeal on that date. 
These facts support the statement made- 
in his affidavit. In these circumstances- 
the case is on all fours with that reported 
as Mt. Putli v. Mt. Jowala Deri (6), 
where Shah Din and Scott-Sraitb, JJ„ 
held a similar mistake on the part of the 
appellants’ counsel, who had prepared' 
the grounds of appeal and had given 
them to his clerk several days before the 
expiry of the period of limitation, to be 
sufficient cause within the meaning of 
S. 5. Similarly in Icchar Sinqh v. 
Natlia (7) Campbell and Dalip Singh, J.J., 
condoned the delay of one day in filing 
the appeal caused by the mistake of an 
advocate ana his munshi. 

Following these authorities I was in¬ 
clined to bold that the learned Addi¬ 
tional District Judge had not exercised 1 
his discretion in a sound and judicial 
manner and to set aside his order refus- 
ing to condone the delay of one day. But 
at the conclusion of the arguments in 
the present case Mr. Mohsin Shah 
brought it to my notice that his appeal 
to the District Judge on the merits was- 
really concluded by a decision of 
Dalip Singh, J., in Civil Appeal No. 3144 
of 1925 in which the same point was in¬ 
volved and to which most of the persons 
now arrayed as the appellants or res¬ 
pondents were parties. In that case the 
rights of the parties had been deter¬ 
mined against the plaintiffs and that 
decision had been affirmed by the Letters- 
Patent Bench. Having regard to this- 
circumstance I think that no useful 
purpose will be served by remanding 
the case. 

I, therefore, dismiss the appeal, but 
having regard to all the circumstances- 
of the case, I leave the parties to bear 
their own costs throughout. 

N.k. Appeal dismissed. 


(6) [1912] 7 P- L. R- 1912 = 1G I. C. 483 =-' 

12G P. W. R. 1912 

(7) A. I. R. 1926 Lah. G93. 
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Tek Chand, J- 

Mangat Rai— Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 534 of 1923, 
Decided on 14bh April 1928, from order 
of Sess. Judge, Ambala, D/• 20th Feb- 


geueral rule excluding hearsay evidence and 
in order to bring a statement within the excep¬ 
tion the duty is cast on the prosecution to 
establish by clear and unequivocal evi¬ 
dence the proximity of time between the tak¬ 
ing place of the fact and the making of the 
statement. [P *>50 C 2] 

(d) Evidence Act , S. 54 —Past good charac¬ 
ter does not lead to presumption of innocence 
but to prove -guilt of such a man evidence 
against him must be of an unimpeachable 
character. 


ruary 1928. 

(а) Criminal P. C., S. 540 — Discretion 
should be exercised by the Magistrate with a 
great deal of caution. 

The discretion given to Magistrate under 
S. 540 has to be exercised with a great deal of 
oaution. [P 648 Cl) 

Where, after the defence was closed and 
arguments were heard the Magistrate felt 
on the records as they stood that some 
points had been left obscure and in order 
to elucidate them it was necessary to recall 
certain witnesses and to examine a new wit¬ 
ness, and when this evidence had been re¬ 
corded, he took the precaution of asking the 
accused if he wanted to add anything to 
his previous statement and on his replying in 
the negative he heard further arguments and 
then proceeded to deoide the case. 

Held : that there was no illegality in the 
procedure adopted nor had the petitioner been 
prejudiced in any way by it : 75 I, C. 541, 

Rel. on ; A. I. R. 1924 Lah. 104 and A. I. R. 
1925 Lah. 531, DlsL [P 64S C 2) 

(б) Evidence Act8. 133—Accomplice is the 
person who joins his associates with the infen- 
tion of taking part in the crime—Informer is 
the person who joins his associates for pur¬ 
pose of carrying information to police. 

In criminal cases the distinction betweeu 
an ioformer and ati accomplice assumes at 
times considerable importance, and in order to 
determine whether a witness who first asso¬ 
ciated with wrongdoers and subsequently gave 
information to the police belongs to the first 
category or is an accomplice whose evidence 
cannot be accepted without oorroboratiou, it 
has to be seen whether, the witness had en¬ 
tered into the conspiracy for the sole purpose 
of detecting and betraying it or whether he is 
a person who concurred fully in the oriminal 
designs of his co-conspirators for a time and 
joined in the execution of those till either out 
of fear or for some other reasons he turned 'on 
hia former assoointes and gave information to 
the police. If at the time when he joined the 
conspiracy he had no intention of bringing 
his associates to book, bat his sole objeot 
was to partake in the commission of the crime, 
he cannot be called an informer but is au 
aooomplioe ; and his position is not modified 
simply because later on he turns round and 
?o5o lfl r l , Qformat ion to the police : A. I. R, 
193 » to*, on. [P 649 C 1) 

\c) Evidence Act , 3.157 —To bring a state • 
rntni under S. 157 prosecution must establish 
“"nu'vocal evidence the proxy 

Z«L°L t .’? e bel ™ tn lhe ^king place of thi 
faot and the making of the statement. 

Seotiou 157 provides an exoeption to thi 


The mere fact that a person has enjoyed the 
confidence of his superiors or that he had in 
fact led a life of honesty during the past, is 
no reason to suppose that he will not .succumb 
to temptation atthe olose of his career, but 
before a man of this type and snoh antecedents 
is adjudged guilty the evidence against him 
must be of an unimpeachable character. 

[P 651 C 1] 

B. R. Puri and Shamair Chand —for 
Petitioner. 

O'Connor —for the Crown. 

Judgment. —The petitioner Mangat 
Rai, Head Clerk to the Officerin-charge 
of the Animal Transport Section of the 
Indian Army Service Corps Record 
Office, Dagshai, has been convicted under 
S 161, I. P. C., for having received on 
14th September 1927 from one Do9b 
Muhammad (P. W. 6), Pensioner*Risal- 
dar of mauza Nahr Kahuta in the 
Rawalpindi District the sum of Rs. 200 
a9 illegal gratification, for having shown 
him favour in the discharge of his official 
duties as a public servant and has been, 
sentenced to undergo rigorous imprison¬ 
ment for nine months and to pay a fine 
of Rs. 350. His appeal to the Sessions 
Judge, Ambala, having been unsuccessful 
he has preferred a petition for revision 
to this Court. 

The first point raised by his learned 
counsel is that the trial was vitiated by 
reason of the Magistrate recording fresh 
evidence after the case for the defence 
had been closed. The relevant facts ap*. 
pear to be as follows : 

On 8th October 1927, the evidenoe of 
seven witnesses for the proseoution was 
reoorded and the petitioner oharged, 
These witnesses were then oro9s examined 
on 3rd December and defence evidenoe 
reoorded oil 7th Deoember, on which 
date the “case was dosed" and the 
hearing adjourned to 19th Deoember for 
arguments. Arguments were heard on 
that date and judgment reserved. On 
22nd Deoember 1927, instead of pro- 
nounoing his judgment the learned 
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Magistrate recorded an order briefly 
summarizing the case for the prosecu¬ 
tion as well as that for the defence and 
wound up as follows : 

As the case at present stands, I might come 
to some conclusion from deductive argument 
on these points, but such reasoning is open to 
continual doubt and would form the ground 
for endless appeals. It is possible by examin¬ 
ing the parties concerned to settle the points 
definitely, and for this reason I shall recall 
Dost Muhammad, who will be ordered to pro¬ 
duce all correspondence he had at any time 
with the accused. Colonel Steele will be re¬ 
called and asked to bring all letters he re¬ 
ceived-from Colonel Collins bearing on this 
case and the District Magistrate will be asked 
to issue a commission to Colonel Collins (in 
the form attached) questioning him on the 
interview it is alleged he had with Dost 
Muhammad and Qaim Din. 

Interrogatories . were accordingly is¬ 
sued to Colonel Collins at Rawalpindi, 
and Colonel Steele (P. W. l) and Dost 
Muhammad (P. W. 6) were recalled and 
examined in Court. At the close of this 
evidence the Magistrate asked the ac¬ 
cused, if, in view of the further evidence 
recorded, he had anything to add to his 
former statement and he replied in the 
negative. Mr. Puri argues that the 
procedure adopted by the Magistrate was 
illegal and prejudicial to the petitioner 
and vitiates the trial. In support of his 
contention he has relied on Allu v. Em¬ 
peror (1) and Shu/jan Chand v. Emperor 
(A. I. R. 1925 Lah. 531), in both of 
which retrials were ordered. The facts 
of the present case are, however, wholly 
dissimilar and do cot fall within the 
rule laid down in the rulings cited. In 
this case the action taken by the trial 
Magistrate is covered by S. 540, Crimi¬ 
nal P. C., which authorized him to sum¬ 
mon and examine lor recall and re¬ 
examine any person at any stage of the 
case if his evidence appeared to him 
essential to the just decision of the case. 
It is no doubt true that the discretion 
given to Magistrates under this section 
has to be exeroised with a great deal of 
caution, as pointed out by the Calcutta 
High Court in Natabar Ghose v. Adya 
Nath Niswas (2), but I do not think that 
the learned trial Magistrate has, in the 
present case used it in any improper 
manner. After examining the record as 
it stood at the time he felt that some 
points had been left obsoure and in order 
to elucidate t hem it was necessary to re- 

(1) A. I. R. 1924 Lah. 104=4 Lah. 370. 

<2J .4.1. R. 1923 Cal. 690. 


call certain witnesses and to examine a 
new witness, and when this evidence had 
been recorded, he took the precau¬ 
tion of asking the accused if he wanted 
to add anything to his previous state¬ 
ment and on his replying in the negative, 
he heard further arguments and then 
proceeded to decide the case. There is 
no illegality in the procedure adopted 
nor has the petitioner been prejudiced - in 
any way by it. I hold, therefore, that 
there is no force in this objection and 
overrule it. 

Coming now to the merits, it has been 
satisfactorily established by the evi¬ 
dence and -indeed no arguments were 
addressed to me by Mr. Puri on this 
point that two currency notes of Rs. 100 
each were given by Dost Muhammad 
(P. W. 6) to the petitioner at his house 
at Dagshai on 13th September 1927, 
and that these notes were recovered 
from him almost immediately by 
Mr. Abdul Salam, Magistrate 1st Class 
(P. W. 5) and Chaudhri Ghulam Rasul, 
Deputy Superintendent, C. I. D. (P.W. 2) 
who arrived on the spot by arrange¬ 
ment with Dost Muhammad and his 
companion Qaim Din. As remarked 
by the learned Sessions Judge a " trap ” 
had been laid for catching the petitioner 
redhanded and the plan appears to have 
been;carefully prepared and successfully 
carried out. 

The factum of the receipt of money 
by the petitioner being thus established 
the next question for decision is whether 
it was received innocently, as alleged by 
him, or as illegal gratification for favour 
having been shown in his capacity as a 
public servant to Dost Muhammad in 
the matter of his application for grant 
of land. The case for the prosecution is 
that when Dost Muhammad's applica¬ 
tion reached this office and he saw the 
petitioner, the latter demanded a bribe 
of Rs. 800 and after a good deal of hag¬ 
gling Dost Muhammad agreed to pay him 
Rs. 400 in two instalments, i. e., Rs. 200 
when the Deputy Commissioner of 
Rawalpindi had signed the application 
and Rs. 200 when the land was actually 
granted. It is alleged that in conse¬ 
quence of this arrangement these two 
currency notes (of Rs. 100 eaoh) were 
given towards the first instalment. The 
prosecution seek to prove these al¬ 
legations by the evidence of Dost 
Muhammad (P. W. 6) and Qaim Din 
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<{p. W. 7). The learned Sessions Judge 
was of opinion that these witnesses 
were ‘'informers” or spies” and 
not “accomplices” and that no cor¬ 
roboration of their testimony was 
necessary. Mr. Pari has assailed this 
position as legally unsound and has urged 
that both Dost Mohammad and Qaim 
Din were accomplices and according to 
'the well-established rule of practice their 
evidence should be accepted only if it is 
•corroborated in material particulars by 
other independent testimony. The test 
to determine whether a person is a spy 
or an accomplice has been recently laid 
down in the following terms by this 
Court in Karim Baksh v. Emperor (5), 
decided on 9th December 1927, where 
the Indian and English authorities on 
the subject were considered at length : 

In oriminal c<tses the distinction bet¬ 
ween an informer and an 'accomplice* assumes 
at times considerable importance, and in order 
Ito determine whether a witness who first 
associated with the wrongdoers and subse¬ 
quently gave information to the police be¬ 
longs to the first category or is an accomplice 
whose evidence oannot be accepted without 
corroboration, it has to be seen whether the 
witness had entered into the conspiracy for the 
sole purpose of detecting and betraying it or 
whether he is a person who concurred fully in 
the criminal designs of his co-conspirafcors for 
a time and joined in the execution of those till 
either out of fear or for some other reason he 
turned on his former associates and gave infor¬ 
mation to the police. If at the time when he 
joined the conspiracy he had no intention of 
bringing his associates to book but his sole 
object was to partake in the commission of the 
j onme » ho oannot be oalled an informer but is an 
jacoomplice; and his position is not modified 
simply because later on he turns round and 
loarries information to the police. 

It was conceded by Mr. O'Connor for 
the Crown that the test laid down above 
is correct, and that applying it to the 
present case, it must be held that the 

po3 *k‘ OQ witnesses Dost 

Muhammad and Qaim Djn is that of ao- 
•complioes and not of spies, as erroneously 
learned Sessions Judge. 

Mr. O’Ccnnor, however, argued that as 
pointed out by the learned Sessions Judge 
•while dealing with the case in the alter¬ 
native, that if corroboration of the testi- 
mony of these witnesses be necessary.it 
0 found in the following three facts: 

Qaim 1927 - Dost Muhammad and 

SdtaM him °° llina at Rawalpindi 

kribeofLJdoo. tta * the pe ‘ ltioner wanted a 
J?l^iP^>tioner gave a ohit (Ex. P. G.) in 

"(3) A. I. R. 1828 1^.193. ~ 


his own handwriting to Dost Muhammad con¬ 
taining his Ambala address. 

(3) The payment and recovery of currency 
notes for Rs. ^’00 in the manner already des¬ 
cribed. 

The first point requiring decision is as 
to the admissibility of the evidence of 
Colonel Collins which is admittedly 
based on hearsay. It is contended for the 
Crown that this evidence was rightly ad¬ 
mitted under S. 157, Evidence Act, which 
provides that in order to corroborate the 
testimony of a witness, any former state¬ 
ment made by snch witness relating to 
the same fact, at or about the time when 
the fact took place, or before any autho¬ 
rity legally competent to investigate the 
fact may be proved. It is conceded that 
Colonel Collins was not an authority 
legally competent to investigate the faot 
but it is argued that the statement was 
made by Dost Mnhammad “about the 
time” when the negotiations between him 
and the petitioner had been completed. 
As neither of the Courts below had dis¬ 
cussed in detail the evidence on this 
point, I found it necessary to examine the 
record carefully to determine if the al¬ 
leged negotiations had been completed so 
shortly before the making of the state¬ 
ment by Dost Muhammad to Colonel 
Collins, that it coaid be said to have been 
on or about” the time when that faot 
took place. Now both these witnesses 
have made vague and contradictory state¬ 
ments as to the time of their visits to 
Dagshai and the place where the bribe 
was demanded and the amount fixed. In 
his statement (Ex. P. E.) recorded by 
Sub-Inspector Barkhurdar Khau of the 
C. I. D. on 6th September 1927, Dost 
Muhammad stated that his first visit to 
Dagshai was in January 1926, and that 
he saw Colonel Collins soon after. I n 
his examination-in-chief at the trial he 
deposed that this visit was in 1926, but 
he mentioned neither the month nor the 
date. When oross-examined after the 
oharge, he deolared that he did not re¬ 
member the month of his visit to Dag- 

fgSU b “ fc j 6 u wa3 w the end of the year 
ia26. He then corrected himself by sav¬ 
ing that he had made a mistake as to the 
date m his statement (Ex. P. E.) recorded 
by Barkhurdar Khan and that what he 
really meant to say was January 1927 
At the close of the trial he was examined 

1928 ^^t witness on 6th February 

1928, and on that oooasion he stated thS 

hi3 memory was not accurate as “all this 
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happened two years ago,” which would 
be early in 1926. Further, in his state* 
ment (Ex. P. E.) he put his second visit 
to Dagshi in March 1927, and stated 
that it was at this meeting that Mangat 
Rai had given him the chit containing 
his Amballa address (Ex P. G.) and had 
asked him to correspond at that address. 
When examined in Court on 8th October 
1927, he was positive that the chit 
(Ex. P. G.) had been given to him at the 
time of the first visit and that his second 
visit was in the beginning of 1927. 
When cross examined on 3rd December 
1927, he fixed the second visit “two or 
three months after the first” but stated 
that he did not remember the date. His 
companion Qaim Din (P. W. 7) in the 
statement (P. F.) recorded by Barkhurdar 
Khan fixed the date of the first visit in 
January 1926, but stated that the second 
visit was 15 months later in March 1927. 
In his examination*in*chief in Court on 
8th October 1927, he deposed that the 
first visit was in “the last year” and that 
the second was “two or three months after 
the first.” In cross examination on 3rd 
December 1927, he stated, however, that 
the first visit was in the end of 1926, and 
the second visit six months later. 

The discrepancy as to the date of the 
second visit is brought out more promi¬ 
nently in the statement of Dost Muham¬ 
mad dated 3rd December 1927, when he 
deposed that this visit was in consequence 
of a certain letter having been received 
from the Sitapur office, asking him to 
procure his discharge certificate and that 
it was with the object of getting that 
certificate that they went to Dagshai. 
The letter in question has been produced 
as P. W. 6/1 and bears the date 18th 
May 1926. This would show that the 
second visit was in 1926 and not in 1927. 

Again as to the place where the bribe 
was demanded Dost Muhammad stated 
on 3rd December 1927, that the peti¬ 
tioner asked for the bribe in the office 
when he and Qaim Din met him for the 
first time. This is contradicted by Qaim 
Din, who is positive that the petitioner 
did not ask for the bribe in the office but 
asked them to see him at his house in 
the evening and it was there that the 
demand was first made and the amount 
settled. 

The above review of the evidence shows 
that the prosecution have not been able 
to definitely fix the date when the bribe 
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was demanded and negotiations completed. 
It is variously given as being in the 
beginning of 1926, May 1926. end of 1926, 
January and March 1927. Having regard 
to the discrepant nature of this evidence’ 
I am not prepared to hold that the state¬ 
ment alleged to have been made by Dost 
Muhammad to Coloqel Collins was made’ 
at or about the time when the fact took 
place. ’ It must be borne in mind that 
S. 157, provides an exception to the* 
general rule excluding hearsay evidence* 
and in order to bring a statement withim 
the exception the duty is cast on the pro** 
secution to establish by clear and un¬ 
equivocal evidence the proximity of time 
between the taking place of the fact and 
the making of the statement. I hold, 
therefore, that the evidence of Colonel 
Collins is inadmissible and must be kept 
out of consideration. (The judgment- 
then dealing with the evidence used as 
corroborative evidence, proceeded.) I 
hold, therefore, that no corroboration of 
the testimony of Dost Muhammad and 
Qaim Din is forthcoming on the record. 

As a last resort Mr. O’Connor con¬ 
tended that under S. 133, Evidence Act,, 
it is not illegal to base a conviction on 
the uncorroborated testimony of accom¬ 
plices and even if the evidence of cor¬ 
roboration is to be rejected, tho petitioner 
might still be held guilty on the 'state¬ 
ments made by Do3t Muhammad and 1 
Qaim Din. I have, however, discussed 
their evidence above and have pointed out 
several contradictions in their state¬ 
ments. I may also note another glaring, 
discrepancy in this evidence. Qaim Din 
deposed that before the second visit to 
Dagshai Dost Muhammad had told him 
that he had received a letter from the’ 
petitioner that his papers were ready. 
When questioned at the trial Dost 
Muhammad, however, denied having re¬ 
ceived any such letter. On the other 
hand he stated that he had been informed 
in his village by one Mughal that he had 
received a message from the petitioner 
through one Dittu that the papers were 
ready and that ho should go to Dagshai. 
It is further significant that the identity 
of these two persons has not been dis¬ 
closed and none of them appeared as a 

witness at the trial. 

It will thus be seen that the evidence- 
which Dost Muhammad and Qaim Din had 
given is not of the type on which implicit- 
reliance can be placed without any in 
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independent corroboration. Moreover, 
while judging of the probabilities of the 
case, we cannot ignore the evidence of 
Colonel Steele (P. W. 1) Officer-in-charge 
of the I. S. C. Record, and Mr. Griffin 
(D. W. 1) the Officer-in charge of the 
Section in which the petitioner worked, 
of Colonel Rennison D. A. D of S. & T. 
Corps who had just recommended him 
for the title of Rai Sahib; and of Colonel 
H. L Alexander, Director of Purchase 
and Intelligence, Indian Stores Depot, 
with whom he had served in several 
fronts during the War and at whose in¬ 
stance he had been specially “mentioned 
in the despatches,” that the petitioner is 
a man of ‘‘exceptional capability” who 
had throughout his service been believed 
to be a man of character and unimpeach¬ 
able honesty. It is no doubt true, that 
the mere fact that a person has enjoyed 
the confidence of his superiors or that he 
had in fact led a life of honesty during 
the past, is no reason to suppose that he 
will not succumb to temptation at the 
close of his career, but before a man of 
this type and such antecedents is adjudged 
guilty the evidence against him must be 
of an unimpeachable character. As 
shown above the evidence produced by 
the prosecution in this case is discrepant, 
vague and inconclusive and, in my judg¬ 
ment, wholly insufficient to bring home 
the guilt to the petitioner. 

This being my view of the evidence, I 
do not think it necessary to discuss the 
legal point raised by Mr. Pori that the 
petitioner was not a ‘public servant’ as 
defined in S. 21, I. P. C„ but was (to use 
the language of Sir Henry Rattigan in 
Ahad 'Shah v. Emperor (4) "a mere 
Rabu ’ and consequently S. 161 was in¬ 
applicable. 

For the foregoing reasons I accept the 
petition for revision, set aside the con¬ 
viction and sentence and direct the peti¬ 
tioner to be set at liberty forthwith. 

N,K - Conviction set aside. 


(4) [19181P R 1918 Cr.=9 6 P. L . R. 19l 
4o I, C. 150=2G P. \\\ R. 1018 Cr. 
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Tek Chand and Johnstone, JJ. 

Mahant Sital Das —Plaintiff—Appel¬ 
lant. 


S hr omani Gurudxcara Prabandhak- 
Committee , Amritsar and another —Defen¬ 
dants—Respondents. 

Misc. First Appeal No. 240 of 1923, 
Decided on 15bh June 1928 from order of 
Sikh Gurudwar Tribunal, Lahore, D/- 
21st January 1928. 

(а) Sikh Gurudwara Act (Punjab Act S of ' 
1925), S. 31 (1J —Order by Tribunal under Civil 
Procedure Code is 7iot appealable uyiless is 
covered by S 34 (1) though such order by ordi- 
nary civil Court would be appealable . 

Sub*S. (1), S. 34, has taken away from an. 
aggrieved party the right to appeal against 
orders passed by the tribunal under the provi¬ 
sions of the Civil Procedure Code, even though 
such orders, if passed by an ordinary Court 
would have been appealable under S. 104 or 
O. 43, Civil P. C., unless they come within the’ 
purview of sub-S. (1), S. 34. ’ [P G5*2 C 2J 

(б) Sikh Gurudwara Act (1925), S. 34(1)— 
Order of interim injunction is not a final 
order , 


The expression '‘final” is not defined in the- 
Sikh Gurudwara Act. But there is no doubt 
that in S.34(l) it is used to signify orders 
which are not oi an interlocutory nature. An 
order of interim injunction to a party is mereiv 
provisional in its nature. It is in no sense of 
the term, a “final order” determining a matter 
decided by the Tribunal under the provisions 
of the Aot : 23 Alt. 220 (i>. C.) ; A. I. Ji. 1924 
Lah. 571 (F. B.) ; and Bozson v. Altrincham 
L roan District Council, (1909) 1 K.B, 547. 

IPC52C2 ; P 653 C1] 
Jivan Lai Kapur —for Appellant. 

Man Singh and Bhagat Singh—ior 
Respondents. 


lek Lhand, J. —The appellant Sital 
Das, ex-Mahant of Gurdwara Ker Bawa- 
wali in the Gujrat Distriot, which is a 
notified Sikh Gurdwara under (Punjab) 
Aot 8 of 1925, and in respeot of whioh a 
consolidated list of properties had been 
duly published in the Punjab Gazette, 
presented to the Local Government a peti¬ 
tion under S. 6 of the Aot olaiming that 
the jagir money and the lands mentioned 
in the list did not appertain to the Gurd- 
wara, but belonged to him personally. 
This petition was in due course forwarded 
to the Sikh Gurdwara Tribunal for dis- 
P *°!u Y* aooordanoe with the provisions- 
P^h 8 ° a the Sheromini Gurdwara- 
Farbandhak Committee and the local. 
Committee of management of the Gurd¬ 
wara Ker Bawawali denying the appal- 
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lant's claim tho Tribunal framed an issue 
to determine the nature of the property. 
Oa the same day the respondents presen¬ 
ted an application under 0. 39, R. 1, and 
O. 40, R. 1, Civil P. C., praying .that, as 
-it was necessary to prevent the appellant 
from appropriating the jagir money and 
•the mesne profits of the land pendente 
jite, a receiver may be appointed and a 
letter of request” issued to the Deputy 
"Commissioner, Gujrat, not to pay the 
iagir money to the appellant. This ap¬ 
plication was resisted by the appellant on 
the ground that the Tribunal was a Court 
of limited jurisdiction, which had been 
-established to determine certain specified 
matters only, and had no power to receive 
petitions under 0. 39 and 0. 40, Civil P.C. 
•and to pass orders thereon. It was also 
urged that no case has been made out on 
the merits for the appointment of a 
receiver or issuing a “letter of request” 
to the Deputy Commissioner. 

On the legal point the learned President 
(Skemp, J.) and the two members of the 
Tribunal were not agreed. The former 
was of opinion that the appellant’s objec¬ 
tion was sound and that ‘the application 
-should be thrown out in limine, on the 
ground that sub-S. (9), S. 12 of the Act 
did not empower the Tribunal to issue 
-the orders prayed for as such orders were 
-not necessary 

for the purpose of deciding the claim of the 
.appellant under S. 5 to the properties in dis¬ 
pute. 

On the other hand, the other two mem¬ 
bers (Messrs. Munna Dal and Kharak 
■Singh) held that a narrow interpretation 
should not be put on sub-S. (9) aforesaid 
.and that-orders under 0. 39 and 0. 40, be¬ 
ing merely incidental to the decision of 
the ‘matter’ pending before them, could in 
.appropriate oases be passed by the Tribu¬ 
nal. On the merits they held that this 
•was not a fit case for the appointment of 
.a receiver and rejected the prayer in that 
behalf, but thought that it was necessary 
to preserve the jagir money pendente lite. 
.Instead of sending “a letter of request’’ 
.to the Deputy Commissioner as prayed 
for, they however directed that an interim 
.injunction be issued to the appellant 

directing him not to realize the jagir money 
.from the treasury pending the decision of the 
petition under S. 5 by the Tribunal. 

Prom this ordor Mahant Sital Das has 
• presented an appeal under 0. 43, R. 1 (r), 

. -Civil P. C., to this Court. 
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Oa behalf of the respondents a preli¬ 
minary objection has been raised that an 
order passed by the Tribunal issuing a 
temporary injunction -is not appealable 
under O. 43 (1), Civil P. C , or any other 
provision of the law. The law as to ap¬ 
peals against orders passed by the Tribunal 
is contained in S. 34, Sikh Gurdwara Act 
(8 of 1925) and we have to see whether in 
reference to that section an appeal lies in 
this case. S. 34 reads as follows : 

1. Any party aggrieved by a final order 
passed by Tribunal determining any matter 
decided by it under the provisions of this Act 
may, within ninety days of the date of suoh 
order, appeal to the High Court. 

2. No appeal or application for revision shall 
lie against an order of a Tribunal except as 
provided for in sub-S. (1). 

3. An appeal preferred under the provisions 
of this section shall be heard by a Division 
Court of the High Court. 

As stated already the appeal before us 
has been preferred under 0. 43, R. 1 (r), 
Civil P. C., but sub-S. (2), S. 34 expli¬ 
citly lays down that 

no appeal or application for revision shall lie 
against an order of a Tribunal except as pro¬ 
vided for in sub-S. (I). 

There is no manner of doubt that this 
sub-section has taken away from an 
aggrieved party the right to appeal 
against orders passed by the Tribunal 
under the provisions of the Civil Pro¬ 
cedure Code, even though such orders, if 
passed by an ordinary Court, would have 
been appealable under S. 104 or 0. 43, 
Civil P. C., unless they come within the 
purview of sub-S. 1, S. 34. It follows, 
therefore, that the appeal against the 
order in question, if competent at all, 
should have been preferred under S. 34.(1) 
of the Act and not under 0. 43, R. 1 of 
the Code. The appeal is, therefore, not 
properly constituted and must fail on this 
ground alone. 

But I do not want to rest my decision 
on a technicality, as I am of opinion 
that the order under appeal is not a 
“ final order ” 

determining any matter decided by it (the Tri¬ 
bunal/ under the provisions of the Act. 

The expression “ final ” is not defined 
in the Sikh Gurdwaras Act, but there is 
no doubt that in S. 34 (1) it is used to 
signify orders which are not of an inter¬ 
locutory nature The expression is found 
in the Civil Procedure Code and other 
legislative enactments in India and in 
England and has been uniformly inter¬ 
preted as meaning 
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an order which finally decides any matter that 
is directly at Issue in the ca3e in respect of the 
rights of the parties: see Uadha Kishan v. 
Collector of Jaunpur (l). 

The point in that case arose in refer¬ 
ence to S. 109, Civil P. C., which pro¬ 
vides that 

an appeal shall lie to His Majesty 
in Council from any decree or final order passed 
on appeal by a High Court ’ * *, 

Again a Fell Bench of our own Court 
in Sultan Singh v. Murli Dhar (2), fol¬ 
lowing Rahim Bhoy v. Turner (3) and 
Sayyed Muzhar Hossein v. Bodha Bibi 
(4), has held that a “ final order ” is an 
order comprising the decision upon a 
cardinal issue in a suit, that issue being 
one that goes to the foundation of the 
suit and one that can never, while the 
decision stands, be questioned again in 
the suit. 

The view expressed ia these ruling* is 
in accord with that taken in England, 
where in reference to 0. 53, R. 3, Judi¬ 
cature Act, Lord Alverstone, C. J., with 
the concurrence of the Lord Chancellor 
(Lord HUsbury), has laid down th 9 te 3 t 
in these terms : 

Does the judgment or order, as made, finally 
dispose of the rights of the parties ? If it does 
l \ , oa * ht t t0 treated as a final order; 

nX.i * J 009 ao1, 18 theQ interlocutory 
order .Boston v. Altrincham Urban District 
Council (J: see also Standard Discount Co. v. 
La Grangee (6) and Salaman v. Warner (7). 

Applying fchia test to the oase before 
us, the order in question must bs held to 
be one of a purely interlocutory character, 
ihe interim lnjunobiou issued is merely 
provisional in its nature. It is not in¬ 
tended to oouolude a right and is not deci¬ 
sive of the contentions of the parties on 
the merits of the litigation. Its sole object 

tin°fhn? r - the W moa0y unimpaired 
till the decision of the litigation, to be 

disposed of in accordance with the orders 
Trihiin 7 f! eQfcnally b9 P a39ad *>7 the 

luuderS r app0llaafc ' 9 application 
»"a n »lo r ae“‘ 3m a3s9 “ 390[ “'»‘era ll 

( D 23 All. 220^)^177:^ 

i mmw 

J. Q. B ‘ 734=39 w - R. M7=50 l. 
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In the Civil Procedure Code itself such 
orders are described as being interlocutory 
(S. 9i) and temporary (0. 39), and the 
Calcutta High Court ia Damia Coal Co. 
v. Benares Bank (8) has definitely ruled 
that an order of the High Court, made in- 
reversal of the order of the Court of first- 
instance, refusing to issue a temporary 
injunction, was not a “final order” 
within the meaning of S. 109, Civil P. C. 

After giving the matter my careful 
consideration I am of opinion that the- 
preliminary objection must be sustained 
and it must b9 held that the order passed' 
by the lower Court is not appealable. 

Before closing this judgment I think 
it necessary to mention that both counsel- 
wanted to have an expression of an opin¬ 
ion on an argument which they had' 
addressed to us by analogy, viz. whether 
or not an order passed by the Tribunal 
issuing a perpetual injunction or appoint¬ 
ing a receiver was appealable But as that • 
question does not directly arise in this 
case and is not necessary for a deoision. 
of the question before us, I decline to go 

into it and this judgment ought not to- 

be taken as expressing auy opinion.' 
thereon. 

The appeal is incompetent and must- 
be dismissed. But having regard to all 
the circumstances of the case, I would; 

leave the parties to bear their own costs 
in thi9 Court. 

Johnstone, J. —I concur. 

P '___ Appeal d ismissed. 

(3) [1915J 210Tl. J. 281=2TTc 
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Shadi Lal, C. J., and Broadway, J, 

Appellants*"* '*'* d 

V. 

Htra Lal Plaintiff Respondent. 

Letters Patent Appeal No. 60 of 1928 
Decided on 8th May 1928, from judgment 
of Harrison, J D/- 3rd February 1928 i n 
Civil Appeal No. 2177 of 1927 

[P 651 o 2] 
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(6) Evidence Act, S. 115 -Mortgagor not 
raising issue of limitation as to personal re - 
medy at the hearing cannot raise it aftersale 
onen the proceeds are found insufficient and 
mortgagee applies under Civil P. C. f 0. 31, 
h. 6 . 

Where a suit was brought in 1924 to recover 
money secured under a mortgage of 1915 from 
the mortgaged property as well as from mort¬ 
gagor personally and defendants confessed 
judgment: 

HeUl:- they could not after the sale proceeds 
were found insufficient and mortgagee applied 
for personal remedy, be allowed to raise the 
issue of limitation. [P G54 C 2) 

* £ (c) Civil P. C., 0. 34, R. 6 -Claim to 
recover principal personally, barred—Claim to 
interest thereon for six years immediately pre¬ 
ceding suit is not barred. 

Even where the mortgagee's claim for the 
•principal amount is barred, the mortgagee is 
not debarred from recovering from the mort¬ 
gagors personally the interest which accrued 
due during the six years immediately preceding 
the institution of the suit. [P G54 C 2] 

Balwant Rai —for Appellants. 

Mehr Chand Mahajan and Bhaiuani 
Singh Puri —for Respondent. 

Shadi Lai, C. J. —On 11th March 
1924, the plaintiff Hira Lai brought an 
action for the recovery of a certain sum 
of money due on account of principal and 
interest on the foot of a mortgage which 
-the defendants Ramjas Rai and'Rallia 
Ram had executed in his favour on 20th 
April 1915. The mortgagee claimed to 
recover the money from the mortgaged 
property as well as from the mortgagors 
personally. The mortgagors confessed 
judgment, with the result that the Sub¬ 
ordinate Judge allowed the claim in toto 
and passed a preliminary decree for 
Rs. 13,895-13-3 The judgment-debtors 
failed to pay the money within the 
prescribed period, and on 15th January 
1926 a final decree (or sale was made in 
terms of 0. 34, R. 5, Civil P. C. 

The net proceeds were, however, found 
to be insufficient to satisfy the claim of 
the plaintiff, and he accordingly asked 
the Court to pass a decree under 0. 34, 
R. 6, Civil P. C., for the realization of 
the balance from the mortgagors per¬ 
sonally. This power was granted by the 
trial Judge, and his judgment has been 
upheld by Harrison, J. 

The defendants have preferred this 
appeal under Cl. 10, Letters Patent, and 
Mr. Balwant Rai on their behalf argues 
that as it has been held that the personal 
remedy for the principal sum i9 barred 
by limitation, the prayer for the realiza- 
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tion of interest from the defendants per¬ 
sonally is equally barred, f am unable 
to accede to this contention. As stated 
above, the plaintiff had, in his plaint, 
claimed to recover the whole of the debt 
from the defendants personally as well as 
from the mortgaged property, and the 
latter did not demur to that claim. Indeed, 
they confessed judgment, and though the 
trial Judge did not state in express terms, 
but he intended to say, that, if the pro¬ 
ceeds of the sale were not sufficient to 
pay the mortgage-debt, the mortgagors! 
should pay the balance personally. It is 
true that the personal remedy could not 
he enforced until after the sale had failed 
to satisfy the debt, but such a provision 
in the decree cannot be held to'be invalid: 
vide : Jeuna Babu v. Parmeshwar 
Narayan (IJ. The defendants by con¬ 
fessing judgment prevented the plaintiff 
from showing that the period of limita¬ 
tion had been extended under Ss. 19 and 
20, Lim. Act, and it is not open to them 
now to say that the personal remedy is 
barred by time. 

Conceding for the sake of argument that 
the claim for the principal amount is 
barred, I am not prepared to hold that 
the mortgagee is not entitled to recover 
from the mortgagors personally the in¬ 
terest which accrued due during the six 
years immediately preceding the institu¬ 
tion of the suit. It may be that the 
personal remedy for the principal debt 
could not be enforced after the expiry of 
six years from the date of the mortgage, 
but the debt being a charge on immov¬ 
able property was not extinguished. As 
the debt existed even after the expiry of 
six years, the personal liability for the 
payment of interest under the covenant 
contained in the instrument of mortgage 
arose in the seventh year and also in 
each of the subsequent years until the 
expiry of the period for the recovery of 
the debt from the mortgaged property. 
There is some plausibility in the propo¬ 
sition that when the principal cannot be 
realized, the interest, which is only an 
accessory to the principal, is equally un¬ 
realizable. It is, however, clear that 
this rule can apply only when the liabi¬ 
lity for the principal debt is altogether 
extinguished and no remedy to realize it 
is available. I accordingly hold that the! 
mortgagee is entitled to a personal decree 

(1) A. I. R. 191S~p 7C. 159=47 Cal. 370=*6 I. 

A. 294 (P. C.). 
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l'or the interest which accrued due during 
the six years before the institution of the 
-suit. 

For the foregoing reasons I dismiss the 
.appeal with costs. 

Broadway, J.—I concur. 

D D- Appeal dismissed. 
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Addison, J. 

Bam Chand —Defendant—Appellant. 

v. 

Bam Battan and others— Plaintiff and 
Defendants—Respondents. 

Second Appeal No. 2331 of 1927, De¬ 
cided on 29th February 1928, from decree 
of Addl. Judge, Hoshiarpur, D'- 6th 
June 1927. 

S (a) Limitation Act, S. 12-Time expiring 
during vacation — Copy applied for durinq 
vacation but after limitation—Appeal filed the 
next day of obtaining the copy _ Appeal was 
held to be in time. 

Time for filing ao appeal expired during the 
vacation. The appellant applied for the copies 
ol judgments and decree after the prescribed 

period but while the right of appeal P was sub 

sisting (before the Court was opened) and ob¬ 
tained the copies two- days after the Courts 
opened. The appeal was filed on the next day 
•of obtaining the copies. y 

Held I: that copies can be applied for at anv 

JhoLt*2? ° r 8h J ° f appenl S *‘ U subsists even 

though t-ho application ;s made after the expiry 

of the period prescribed. The appeal was 

The Judge of an appellate Court must state 
in his judgment his own reasons and should 
not confine himself to approving n f t-hc ^ 

-that the judgment mast show on the face of it 
lhat the point9 in dispute were clearly k { 

pAZEm 3S JLtSLW 

Nand Lal—lor Appellant. 

<=r liotat Sni Skamb, ‘ Lal P “ ri - 

Ss «-u= 


dential property. The plaintiff alleged 
that he had been in possession up to five 
years before suit when he wenttoJul- 
lundur to earn his livelihood. On his 
return to the village he found that dur¬ 
ing his absence defendants had illegally 
taken possession of the property. The 
defendants denied that the property 
belonged to the plaintiff and alleged that 
they had been in possession from time 
immemorial. They further alleged that 
they erected structures on the site more 
than 12 years back, that the claim of the 
plaintiff was time birred, and that the 
plaintiff was estopped from suing as he 
stood by when the buildings were made. 
The following pedigree table was set up 
by the plaintiff: 

Nand Siugh 

i' -—r 

Ul ? h4 Taba 

c '• I 

Sur J* n Mihun 

Surjan claimed that iLabha and Taba 
were recorded as owners in the settle¬ 
ment papers of 1852, and that he and 
Mihun succeeded to the property in suit 
adong wRh au adjoining piece of land 
which is in dispute in the other suit Ac- 
cording to Surjan he sold the property in 
the other case, which was his own share, 

? fl a a- a o* tb6 pla,ntiff il * the other 
° a ff' \ a 1 ® 9 °- Surjan himself after that 
sale lived with Mihun, his cousin 
Mihun was murdered in 1916 and Surian 
succeeded Mihun as owner of the unsold 
half. Surjan continued to live there for 

some time after 1916 till he wont to 

fni su b wa9 ‘ th6n tha fc Ram Chand 

In the ^ K 01 ' e ? a ‘£ took P° ss 033ion. 

Ram Chand S*® Rattan sued 

^ ” C , h ?'“ d a ° d certain others for per- 

preven l hi U /° n ^ the y should not 
prevent him from building walls on a 

vacant S ite which was his property anS 

which had been purchased by him y from 

Surjan as already described. The real 

He S Dg d d ®[ 0adaQt Ram Chand' 

iTC? r ° m t i ma * mmem orial. 
that UbU and D TaL h6 J? 1 Juds<! hsdd 
1895 Suria “ sold h' 3 ”ha?™haw'S 

1916 
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also continued to live there after Mihun’s 
murder for some time further, i. e , it 
was found that Surjan was the owner 
of the land in dispute iu that suit and 
had been in possession within 12 years. 
He further found that the property in 
dispute was not built by Ram Chand and 
his brother but by Mihun and 'Surjan 
and that though Surjan did not hold any 
agricultural land in the village at present, 
he did so originally and that he was full 
owner of the property and had not ab¬ 
andoned possession by going to Jullundur 
for a short period. The trial Judge, there¬ 
fore, decreed Surjan’s suit for possession. 

In Ram Rattan’s suit the trial Judge 
held that the sale to him by Surjan in 
1895 was proved and that the portion 
sold to Surjan’s original half of the pro¬ 
perty, held by Mihun and Labha He 
further found that Ram Rattan had leas¬ 
ed the house then standing on this pro¬ 
perty in 1904, 1911, 1913 and 1915 to 
certain persons and paid the chowkidara 
tax for this house in 1913. Some time 
after 1915, he held that the house on this 
part of the site fell down and it became 
a vacant site. After that date, therefore, 
possession followed title and the defen¬ 
dants had not established adverse posses¬ 
sion. He, therefore, granted Ram Rattan 
a decree for a perpetual injunction res¬ 
training the defendants from preventing 
him from building walls on the site. 

Against this decision in Ram Rattan s 
suit Ram Chand alone appealed -and 
against the decision in Surjan’s suit Ram 
Chand and his brother appealed. The 
Additional District Judge who heard the 
appeals briefly stated what the true 
cases were and then went on to hold that 
the evidence established the ownership of 
Surjan with respect to the property in 
the two suits At this point his judg¬ 
ment ceased and he then went on as 
follows: The ownership of Surjan with 
respect to the property in the two suits 

is supported by sufficient oral evidence on the 
files of the two cases and I agree entirely with 
the finding of the lower Court in both the suits 
to the effect that both these plots belonged ul¬ 
timately to Surjan, who duly sold the southern 
portion to Ram Rattan and is entitled to recover 
the northern portion for himself while Ram 
Rattan has justly been given a decree for a per¬ 
manent injunction against Ram Chand and nis 
colleagues, who unlawfully prevented him from 
building the walls AB and BC thereon. Both 
the appeals are hereby dismissed with costs. 

Against this decision these two seoond 
appeals have been preferred in the one 


case by Ram Chand and in the other case- 
by Ram Chand and his brother. 

A preliminary objection was taken* 
that the second appeal in Ram Rattan's- 
case is barred by time. On account of. 
the vacation, under S. 4, Lim. Act, the- 
appeal could be instituted in this Court 
on the 19th September 1927 and in point 
of fact both the appeals were so instituted. 


In Ram Chand’s appeals, however, copies- 
of the lower appellate Court’s judgment, 
and decree were not put in till the 22nd 
September. It was argued that as an ap¬ 
plication for the oopies was not made till 
the 7th September after 90 days had ex¬ 
pired, no allowance could be made for the 
time taken in getting the oopies of the- 
lower appellate Court’s judgment and 
decree. As against this it was contended, 
that copies could be applied for at any 
time when the right of appeal still sub¬ 
sisted and that as an application for 
copies was made on 7th September 
and the copies were dispatohed on the 
21st September and were put in this 
Court on 22nd September the time from, 
the 19th September to 21st September 
must be excluded, and the copies having 
been put in on the 22nd September, the- 
appeal was within time. This question 
has been the subject of two conflicting 
judgments of this Court delivered by dif¬ 
ferent Judges in Chambers. One judge 
held in Guran Rakha v. Bindraban (1)* 
that as the day when the 90 days for the 
appeal had expired was a holiday and the-- 
copies were not applied for till the next- 
day, no allowance could be made for the 
time required to get the copies. A. 
different view was, however, taken by 
another Judge in Naman v. Gurditta (2). 
The subject ,is discussed at length at 
p. 118 of Rustomji’s Law of Limitation,. 
4th edn. where the first decision of 
this Court is doubted and where numer¬ 
ous decisions of other Courts taking the- 
same view as the seoond deoision of this 
Court are given. There is no doubt that- 
on the authorities the appellant oould- 
have applied for copies even on 19tl^ 
September and have excluded the time 
taken in getting those copies. In my 
judgment this is the correct view and I 
hold that copies can be applied for at any 
time when the right of appeal still sub 
sists even thoug h the application is made 

(1) [1916] 79 P. R- 1916=125 P. L. R. 1916— 

35 I C. 233=55 P. W. R. 1916. 

(2) A. I. R. 1926 Lab. 121. 
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time requisite to get these copies must 
be excluded. It follows that in the 
present case the appeal in Ram Rattan’s 
case is not time barred and I so hold. 

On the merits the learned counsel for 
the appellants contended in both the ap¬ 
peals that there was uo judgment of the 
lower appellate Court within the mean¬ 
ing of O. 41, R. 31, Civil P. C. In ray 
judgment this is correct. Under the rule 
in question reasons for the decision of 
the lower appellate Court are essential. 

In the case of the two appeals in question 
the Additional District Judgedidgivo rea¬ 
sons that Surjan at one time owned both 
the plots. After that all he did was to 
say that he agreed with the findings of 
the trial Judge that the suits should be 
decreed. Although the questions of 
possession and adverse possession were 
very important points in the appeal and 
were taken before him, he had not even 
specifically mentioned that adverse 
possession was not established in Ram 
Rattan’s case or that in Surjan’s case 
Surjan was in possession within 12 years 
He contented himself by 3aying that ho 
agreed entirely with the findings of the 
lower Court. This is most unsatisfactory. 

The Judge of an appellate Court must 
state h!s own reasons and should not con- 
hne himseU to approving of the reasons 
of the Court of first instanoe. The reason 
is that the judgment must show on the 
face of it that the points in dispute were 
clearly before the mind of the Judge and 
that he exercised his own discretion in 

?; h . 8 is disoussed 

at p. 9ol of Mulla s Code of Civil Pro- 

6 l The P r °P 0r form of 
the order to be made in second appeal 

n such oases is to set aside the decree of 

the lower appellate Court and send baok 

the case to that Court in order that the 

Uw b9 ‘V 9po3ed of according to 

oa7es. ThlS b ® dOD0 ia tha P roseat 

1 accordingly accept both the appeals 

Sfatrio^JndJ ° rd r a ° f the Add ^onal 

to the nil 86 ? d T r0 , maad botb th 0 cases 
co tne District Judge of Hoshiarnnr 

ded bo ^ b appeals will be refun¬ 

ded. other costs will abide the event 

N.K A , 

Appeals accepted. 
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Shadi Lal, C. J. and Agha Haidar, J 

Chandu. and others —Acoused — Appel¬ 
lants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 760 of 1927, De¬ 
cided on 10th January 1928, from order 

of Sess. Judge, Hissar, D/- 17th June 
X927. 

(c) Criminal P. C., S. 154 — First informa- 
Iton report not containing names of prosecution 
wit nesses--Prosecution story does not neccssarilv 
become suspicious—Criminal trial. 

The mere fact that ia the first information 
repart the names of the witnesses, who ulti¬ 
mately support the prosecution, are uot given is 
uot a muter which would throw suspicion upon, 
the story for the prosecution. (p 059 C 1] 

(6) Criminal trial — Prosecution need not 
prove motive for every crime. 

It is not nt all necessary for the prosecution 
in order to establish a charge of crime, to prove' 
a motive for it, much less the adequ.ioy of that 
mot,ve - [P 650 C lj 

G. C. Narang and N. C. Pandit — for 
Appellaats. 

J . M.Mackay for Govt. Advocate-tor 
the Crown. 

Judgment. — Six parsons, namely, 
Chandu, Ram Singh, Khayali, JaimaL 
Girdhari and Behan, who were originally 
charged under S. 302 read with S. 149, I 
P. C., with the murder of Ram Karan, 
deceased have been oonvidted by the Ses- 

onWM 11 ^ ° f E ! iS9 * r 01 fche offence of 

culpable homicide not amounting to 

u “ dQr J- 301-11, I. P. C. Chandu. 
Rtm Singh and Khayali have eaoh been 
sentenced to ten years rigorous impri¬ 
sonment including three months’ solitary 

TaSr ’ ? h,le Girdhari - Bohari and 
Jaimal have been each sentenced to seven 

th?™ rig ° f r u° U9 ’. m P rifl Qnment including 
threa months solitary confinement. Thf 

i xconviots have appealed to this Court 
and a lady named Mt. Har Knnr 

in an application (or enhancement of the 
aantapoos passed upon the appellants 

oxoo P t i° n of Girdhari aad 

aadcVaalfP W.‘‘T“ ?■ W - «■ 

apTKVa™“waraTha fi t" 

Ram Karan, deceased. • The case fnr m 
prosecution is that ther6 “f 
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between Ram Karan and his cousins and 
nephews. It was partly due to the parti¬ 
tion of the family property, which took 
place about 15 years ago, and latterly, 
some two years ago, Chaudu and Khayali 
were convicted of some excise offence, and 
they suspected that Ram Karan had got 
up the case against them. In fact they 
very frankly stated, when they were 
being prosecuted under the Excise Act, 
that they were on inimical terms with 
Ram Karan. 

Ram Karan was a native of Chani 
Khushal in the Hissar District. Early in 
the morning, on 17th April 1927, he left 
his house for the jungle in order to answer 
a call of nature. His son Nathu (P. W. 
4) handed him a lota. In the narrow 
lane in front of Ram Karan’s house two 
bullock carts were standing close to the 
house of Gagan (P. W. 6). Ram Karan 
remonstrated that the car*s were ob¬ 
structing the way. The boy Nathu (P. 
W. 4), after handing over the lota, had 
walked back to the house. Soon after¬ 
wards he heard the cries of Mario 
marlo,” Nathu immediately came out ac¬ 
companied by another person named 
Mangla and saw that his father was lying 
in the chauk and the six -accused porsons 
were beating him with lathis. It is 
said that Jaimal had a kulhari with him. 
The boy at once went up to the roof of 
the house and raised an alarm which at¬ 
tracted a number of people to the spot. 
Among the people attracted there were 
Gagan (P. W. 6), Chuni (P. W. 5), 
Lakhma (P. W. 7) and Mohru (P. W. 8). 
All these persons saw the assault. The 
evidenoe is to the effect that, even after 
Ram Karan had been felled by the blows 
whioh he received, his assailants continued 
to shower blows upon him. He received 
no less than 14 injuries, four of them be¬ 
ing on the head. One of these injuries 
must have been caused with a terrific blow 
which smashed his jaw and knocked out 
ten of his teeth. Chuni and Gagan tried 
to intervene but in their blind fury the 
assailants did not spare them even, with 
the result that they received some in¬ 
juries. Mohru and Lakhma were present 
but remained standing at a distance, 
Soon afterwards Rallu, lambardar, (P. 
W. 9), came and made inquiries as to who 
the assailants were. The boy Nathu and 
other persons present gave him the names 
of the assailants. Ballu immediately 
sent for Chetia. chaukidar (P. W. 3), and 
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told him to go at once to the police 
station at Hansi, which was at a distance 
of two ko3 from the scene of the occur¬ 
rence, and lodge the first information re¬ 
port. The report, which was made with 
great promptitude at 9 a. m. within a 
couple of hours of the incident narrated 
above, gives clearly the names of the six 
appellants as being the assailants of Ram 
Karan. At the time when Chetia started 
to make the report, Ram Karan had not 
died though he had become senseless and 
soon afterwards succumbed to his injuries. 
The Sub-Inspector arrived at the scene of 
the occurrence soon afterwards and found 
Ram Karan already dead. He dispatched 
the dead body to the headquarters for 
post mortem examination and took up the 
investigation. 

Now, this story is fully corroborated by 
the evidence of five eyewitnesses, name¬ 
ly, Nathu, Gagan, Chuni, Lakhmu- and 
Mohru. The evidence of Chuni is very 
important because be is related to Ram 
Karan as well as to the four appellants, 
namely, Chandu, Khayali, Jaimal and 
Ram Singh. He had no reason whatso¬ 
ever to implicate his relations in a seri¬ 
ous crime unless they were really guilty. 
His actual presence at the scene of the 
occurrence is put beyond doubt by the 
fact that in his attempt to separate the 
assailants he himself received injuries. 
Gagan (P. \V. 6) also received injuries in 
the attempt to save Ram Karan from the 
onslaught of the assailants, and it cannot 
be doubted for one moment that he was 
present at the time of the occurrence and 
actually saw the -murderous attack. He 
belongs to the same brotherhood as Ram 
Karan and the six appellants and the 
same is the case with Lakhmu and Mohru 
(P. Ws. 7 and 8). These witnesses had 
no motive to give false evidence in order 
to implicate absolutely innocent persons 
of their own brotherhood. In the first 
information report the chaukidar is re¬ 
ported to have stated : 

to-day after sunrise, there arose a fight bet¬ 
ween the parties of Ram Karan and Khayali, 

A good deal of oapital was attempted 
to be made out of this unfortunate word 
“fight” and the injuries received by Chuni 
and Gagan were also invoked in aid in 
order to build up an argument of despair, 
namely, that there was a free fight bet¬ 
ween the party of Ram Karan consisting 
of himself, Chuni and Gagan on the one 
side and the appellants on the other side 
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*nd that Ram Karan’a party got the worse 
of it. We need hardly say that there is 
no foundation whatsoever for this argu¬ 
ment. Chetia, Chuni and Gagan all gave 
evidence in the case and no question was 
.put to them nor was even a suggestion 
thrown out in the course of their cross- 
examination in support of this theory of 
an alleged fight. The utter hollowness of 
this defence is further apparent from the 
fact that four of the accused, namely, 
Ram Singh, Chanda, Khayali and Behari, 
pleaded alibi on their defence. 

It was further argued that there were 
factions in the village and that the wit¬ 
nesses, who have oome forward to support 
the prosecution, belonged to Ram Karan's 
faction. This argument does not advanoe 
the case for the defence any further. On 
the other hand, it lends support to the 
story of the prosecution in that it as¬ 
sumes that the relations between Ram 
Karan on one side and Chandu, Jaimal, 
Ram Singh and Khayali on the other 
were strained. 

It was argued very strenuously that 
although Ballu lambardar (P. W. 9), has 
stated in his evidence that he gave the 
names of the witnesses to the chaukidar 
the ohaukidar did not mention any such 
names in the report. The chaukidar may 
have negleoted the instructions of Billu 
or it may be due to his mental lethargy 
.that he did not mention the names of the 
-witnesses. The mere fact that in the 
first information report the names of the 
witnesses, who ultimately support the 
prosecution are not given, is not a matter 
Which would throw suspicion upon the 
story for the prosecution. 

! It was further argued that no motive 
has bsen proved by the prosecution whioh 
■would justify the attack upon Ram Karan 
on the morning of 17th April 1927, by 
the appellants. In the first place it is 
not the duty of the prosecution to prove 
motive for every orime. In fact there are 
both Indian and English authorities whioh 
make it perfectly clear that it is not at all 
necessary for the prosecution in order to 
establish a charge of orime to prove a 
-motive for it, much less the adequaoy of 

one can prove the inner 
workings of human mind, especially if it 
happens to be the abnormal mind of a 
.criminal. In the present case, however, 

cannot bs said that there was a total 
m ° tive for the orime. It may 
00 5Qat th0 01(1 partition was considered by 


the oousins and they have been consequent 
ly smarting under the sense of a real or 
imaginary injury. Then we have the com¬ 
paratively recent conviction of Chandu 
and Khayali under the excise laws 
which both these person? imputed to Ram 
Karan as the prime mover. As already 
stated, there is no evidence to show what 
actually transpired before these appel¬ 
lants oponed their attack upon their soli¬ 
tary victim, namely, Ram Karan. Ram 
Karan i9 dead and the only persons, who 
conld throw any light upon the actual 
events which led up to the assault are 
the appellants and they are naturally 
reticent. 








argument in support of the application 
for enhancement put forward by Mr. 
Shamair Chand. The facts established 
would bring the case against the six ap¬ 
pellants well within the purview of 
S. 302, I P. C. The assault was a brutal 
one both in its intensity and ferocity. 
There were six men all armed with dangs 
while their victim, Ram Karan, was un¬ 
armed. A number of blows were directed 
against the most vital part of Ram 
Karan’s body, namely, his head, and the 
assailants did not pay any attention to 
the importunities of Chuni and Gagan 
who tried to intervene but continued 
their assault, even after wounding Gagan 
and Chuni as Ram Karan lay helpless on 

• m j _ agree with the 

reasonings of the learned Sessions Jud«e 

when he says that there was no common 
intention to cause death or to cause suoh 
bodily injury as was likely iu the ordi¬ 
nary course of nature to cause death The 
facts narrated above show that the six 
appellants must have known very welt 
that Ram Karan could not possibly sur¬ 
vive the concerted attaok made by them 
However, as under the •circumstances we 
are not inclined to impose the capital 
penalty upon any one of the appellants 
uder S 303, I. P. C., and the lesser pen¬ 
alty under the same section, namely, 
transportation for life, would not in its 
aotnal working have entailed, a much 
more severe sentence of imprisonment 

fch 5 ee P riac »P a l assailants, 
n imely, Chandu, Ram Singh and Khayali 
.ban the one already imposed upon them 

Ki C ° Urfc , be,0Wi we do not consider it 
desirable to alter the charges and to f or - 

mally convict the appellants under S. 309, 

i- ■**. U We, therefore, maintain the 
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convictions aud sentences which have 
been passed upon the six appellants and 
dismiss the appeal 

In view of our observations we have 
already made, the application for en¬ 
hancement of sentences necessarily fails. 
S.J. Appeal dismissed. 
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Agra Haidar, J. 

Gulab and another —Accused— Appel¬ 
lants. 


Emperor —Opposite Party. 

Criminal Appeal No. 665 of 1927, Deci¬ 
ded on 11th November 1927, from order 
of 1st Class Magistrate, Attock, D/- 30th 
May 1927. 

Criminal-P.C., S. 439— Reference by District 
Magistrate to High Court for enhancement of 
sentence —Procedure is irregular—Proper pro¬ 
cedure is to instruct law officer of the Crownio 
file application for revisio/i. 

A reference for enhancement of sentence by a 
District Magistrate to the High Court is irregu¬ 
lar and not warranted by law. The proper 
course for him to adopt is to instruct the law 
officers of the Crown in tho High Court to file 
an application for revision asking for the 
enhancement of tho sentenoe. CP C 1] 

Abdul Ghani Khan—lor Appellants 

B. H. Bevan Petman lor Govt. Advo¬ 
cate —for the Crown. 

Judgment.— Throe persons, namely, 
Gulab, Dalli and Shah Sufaid, had been 
ohallaned by tho police under S. 397,1. 
P. C., Dalli has been acquitted by the 
learned trying Magistrate, and Gulab and 
Shah Sufaid have each been oouvicted 
under S. 394 and sentenced to a term of 
five years' rigorous imprisonment and a 
fine of Rs. 109. They have appealed to 
this Court through Mr. Abdul Ghani 
Khan. 

The District Magistrate, Campbell- 
pore, has made a reference to this Court 
for the enhancement of the sentence of 
the appellants by convicting them under 
S. 397, I- ?• C. The procedure adopted 
by him appears to be irregular and not 
warranted by law. The proper course for 
him to adopt would have been to instruct 
the law officers of the Crown in the High 
Court to file an application for revision 
'asking for the enhancement of the sen¬ 
tence. However, a learned Judge of this 
Court was pleased to issue notice on 28th 
July 1927 to the acoused to show oause 
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why the sentence which has been passed 
upon them, should not be enhanced. The 
notice ha3 been duly served. Both the- 
appeal and the reference are before me 
for disposal. 

Tho story for the prosecution is mainlyr 
as follows : 


Four persons, namely, Fazal (P. W. 5), 
Muhammad (P. W. 6), Ghazan (P. W. 
29) and Abdulla (P. W. 30), (complain¬ 
ants), had gone to a cattle fair and were 
returning from it after selling their bul¬ 
locks. They had the proceeds of the sale 
with them. These four persons passed a 
night at the village called Kalu Kotba. 
and in the morning started on their home¬ 
ward journey. When they reaohed a spot 
near the forest bungalow of the village 
Jabbi three persons, namely Gulab, Shah 
Sufaid and Dalli, met them. Gulab and 
Shah Sufaid, according to these witnesses,, 
were armed with revolvers, while Dalli 
had a hatchet. Gulab, Shah Sufaid and 
Dalli put some questions to Fazal and 1 
his party ’regarding some dacoity at 
Fatohjang and immediately after Dalli: 
gave a kulhari blow to Abdullah who fell 
down. Upon this Dalli took a sum of 
Rs. 62 from Fazal (P: W. 5) and Gulab 
and Shah Sufaid robbed Ghazan. Muham¬ 
mad one of the bullock sellers, managed 
to make good his escape and reached the 
village Jabbi. In the meantime the ac¬ 
cused, after robbing Abdullah, Fazal and 
Ghazan, ran away having given a blow to 
Ghazan also who was disabled and fell 
down. While the accused were running 
away, Fazal went to the village Humak 
and asked some people who were working 
in the fiolds for assistance. Some of these- 
people joined Fazal in the pursuit. At- 
the village Jabbi the party of Fazal re¬ 
quested Chanan Shah to assist them in 
the pursuit of the robbers, and Shah 
Murtaza, the son- of Chanan Shah, and 1 
some others joined the pursuing party. 
When they reaohed the foot of a hill 
called Kawa Garh the pursuing party 
overtook the accused. Shah Murtaza, 
who was soldier on leave and carried a 
gun with him, fired at the aocnsjd as they 
were climbing the hill. The accused re¬ 
turned fire with their revolvers. Shah 
Sufaid and Gulab were injured by the 
shots fired from Shah Murtaza’s gun. 
Upon this Shah Murtaza, who, as a man- 
of action, had in the meantime constitu¬ 
ted himself the leader of the pursuing, 
party, asked the^ accused persons to sur-- 
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Tender their weapons. The accused gave 
np the weapons as well as a sum of Rs. 
90 in nine currenoy notes of Rs. 10 each. 
The accused wore natives of the village 
Bolianwal ou the other side of the hill 
Kawa Garh and, as some people from the 
village Bolianwal came near the scene of 
encounter apparently to rescue Gulab and 
his confederates, Shah Murtaza and the 
pursuing party together with the four 
■complainants, returned towards Campbell* 
pore where Shah Murtaza saw Sardar 
Dost Mohammad Khan who took them to 
Captain Richardson (P. W. 35). The 
latter reported the matter to the District 
Magistrate. The District Magistrate 
called the Sub inspector of Police, Mirza 
Ghulam Ghauns (P. W. 41) who recorded 
.the statement of Fazal (P. W. 5) and 
•sent up the case to the Fatebjang police 
station for investigation. 

There is overwhelming evidence on the 
record to support the prosecution story 
in its main features. Apart from the 
consideration of the evidence of the 


numerous witnesses for the prosecution 
to me it appears that the evidenco of the 
•complainants, Fazal, Ghazan, Muhammad 
and Abdulla is quite sufficient to justify 
the conviction of the appellants in the 
present case. They are ordinary traders 
who were absolute strangers to the ac¬ 
cused and it cannot for a moment bo be¬ 
lieved that they would implicate inno¬ 
cent persons in a serious crime. The 


learned counsel for the appellants did not 
refer me to the evidence of any one of the 
witnesses for the prosecution or for the 
defence hut contented himself simply by 
• criticizing the judgment of the learned 
Magistrate. At the end of the argumont 
I asked him to suggest any reason why 
these four persons, the bullock sellers. 
9houId not be believed, and he very 
frankly had to admit that he could not. 
This, in ray opinion, is quite sufficient to 
justify the conviction of the appellants. 

Some evidence was produced by the ac¬ 
cused in their defence suggesting that the 
whole trouble arose because Shah Mur- 
taza lost heavily while gambling with 
'S' ulab -. I need hardly say that this evi- 
•dence is absolutely unconvincing. 

Now the question is as to what section 

In i laQ Pe °al Code applies and 
whether the appellants should bo oonvio- 
ted of an offence under S. 397, I. P. Q 
nnd their sentence enhanced. The trying 
^Magistrate, by a .very unsatisfactory pro¬ 


cess of reasoning, came to the conclusion 
that the revolvers were really thrust 
upon the accused and that they belonged 
to Shah Murtaza who was a naik in the 
army There is no evidence whatsoever 
that Shah Murtaza possessed these revol¬ 
vers, much less that he had any opportu¬ 
nity of foisting them upon the accused. 
It may be noted that one of the pistols is 
what is called, Webly IV Service Revol¬ 
ver. This revolver is not given to every 
soldier who may be employed in the 
army, but the military authorities use 
considerable discrimination and give it 
only to a few selected soldiers. In any 
case Shah Murtaza is nob proved to have 
been given this revolver by the military 
authorities. The other revolver is a 
private one. 1 am not -prepared to as¬ 
sume that Shah Murtaza came by these 
revolvers by any unlawful means as there 
is no evidence on the record for such an 
assumption 

There is another matter which deserves 
some consideration. According to the 
prosecution the complainant's party con¬ 
sisted of four persons, while tho accused 
were only threo. Unless the aocused 
were armed with dangerous weapons it 
Joes not stand to reason that they could 
have attacked and overpowered Fazal and 
his three companions. It is true that, 
out of these four complainants, one was 
a man sixty years old. According to 
tho trying Magistrate the other three 
were "lads of about 25 or 30.” Now 
to speak of the three bnllook sel¬ 
lers, whose ages ranged from 25 to 
30, as mere lads is nonsense. I wopld 
prefer to call them, unless they 
were suffering from bodily infirmity, as 
strong, bwlthy, powerful young men. 
The conclusion ie irresistible that the 
aocused were armed with deadly weapons 
and oould ; therefore, successfully over¬ 
power and rob tho complainants. The 
learned Magistrate has also remarked 
that, it the accused were really armed 
with revolvers they would have oortainly 
injured some of the pursuing party, see¬ 
ing that there was evidence that shots 
were exchanged between the pursuers and 
the pursued at a point blank range of 
some seventeen or eighten paces. This 
again is not very convincing. When the 
aoouaed were pursued by a uumber of per¬ 
sons they must have been in a panioky and 
nervous condition and it is just possible 
that, although they fired their revolvers, 
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they did not hit any body. The evidence 
of Mr. Morris, Foreman of the Ordinance 
Department, Rawalpindi, is clear that the 
two revolvers had been recently fired. 

There is another way of looking at the 
matter. These revolvers must be expen' 
sive weapons. t At any rate, their price 
would be a big sum for Shah Murtaza. who 
is only a naik in a camel corps. Accor¬ 
ding to the prosecution, a sum of Rs. 90 
in currency notes was handed over to 
Shah Murtaza by the accused men when 
they surrendered at the foot of the Kawa 
Garh hill. 

This money was delivered by Shah 
Murtaza to the police. Now this sum 
is not negligible for a man of Shah 
Murtaza s position and it does not stand 
to reason that Shah Murtaza for the 
mere fun of securing the couviction of the 
accused would throw away this sum of 
Rs- 90 and the two valuable revolvers. 
In my opinion the accused had these two 
revolvers and used them. Their convic* 
tion, therefore, under S. 394, I. P. C., 
was erroneous. The accused ought to 
have been convicted under S. 397, I. P. 
C. This being so, the minimum sentence 
ucder S. 397 is seven years’ rigorous im¬ 
prisonment. I, therefore, alter the con¬ 
viction and sentence, and in lieu thereof 
order that the accused be convicted under 
S. 397, I. P. C , and sentenced to seven 
years rigorous imprisonment each. The 
order as to fine passed by the trial Magis¬ 
trate shall be maintained. 

S.J. Sentence enhanced. 
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Jai Lal, J. 

Gurdas Mai and another — Defendants 
—Appellants. 
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lM^ C *K dan ° a therewith - The compromise pro- 

v.ded the manner io whioh the joiut property 

in suit was to be divided between the Darties 
and. m order to adjust the difference between 
the prices of the properties which fell to the 

p5ovid 5 ed°tb V tW ° C . oatestin S it was 

provided that a certain sum would be oaid by 

D and G to B and his brothers. A subsequent 
suit was instituted by B against G and D for the 
recovery of the amount. In the plaint the 
relevant terms of the compromise were recited 
ana it was alleged that the amouDfc in suit was 
payable by the defendants to the plaintiff a 
month after the date of the compromise. The 
defendants in their written statement stated 
that with reference to para. 2 of the plaint 
there was no condition as to the payment of 
amount after one month.’* In appeal G and D 
contended that the compromise was not admis¬ 
sible for want of registration. 

Held: that as the terms of the agreement had 
been admitted by the defendants, the question 
of the admissibility or otherwise of the compro¬ 
mise did notarise: 1 Lah. 436, Bel. on. 

[P 663 C 1]. 

(b) Limitation Act , Art. 12C— Suit to recover 
amount due under a compromise in a suit for 
partition — Article applicable is 120 and not 
III. 

Under a compromise in a suit for partition 
of joint property, in order to adjust the differ¬ 
ence between the prices of the properties which- 
fell to the share of the two contesting parties, 
a certain sum was to be paid by D to B. The 
amount was to be paid after one month. B 
brought a suit to recover the amouat. D con¬ 
tended that the suit was time barred according, 
to Art. 111. 

Held: that it was not a case of sale and 
amount in suit could not be described as pur¬ 
chase money. Therefore Art. Ill did not apply, 
but the case was governed by Art. 120. 

[P 663 C 2], 

Bidri Das —for Appellants. 

Mehr Ghand Mahajan — for Re9pdt9: 

Judgment. —This is the defendant's- 
appeal from the decree, dated 5th May 
1927, of the District Judge of Gujran* 
wala, passed in a 9uit brought by the* 
plaintiff for the recovery of Rs. 633-S-4 
against the defendants. 

It appears that in a 9uit for partition 
of joint property the parties entered into 


Baij Nath and others — Plaintiff and 
Defendants—Respondents. 

Second Appeal No. 2076 of 1927, De¬ 
cided on 19th April 1923, from decree of 
Di9t. Judge, Gujran wala, D- 5-5-1927. 

(a) Registration Act, S. 17 (2) (6) — Once the 
contents of the document have been admitted , 
question of its admissibility does not arise . 

Where the contents of a document requiring 
registration, but not registered, have been ad¬ 
mitted, the question of its admissibility or other* 
wise does not arise. [P 663 C 2] 

In a suit for partition of joint property the 
parties entered into a written compromise 
which was hied in Court and the suit dismissed 


a written compromise on 21st Augast 
1922, which was 61ed in Court and the* 
suit dismissed in accordance therewith. 
The compromise provided the manner in 
which the joint property in suit wa9 to be- 
divided between the parties and, in order 
to adjust the difference between the prices 
of the properties which fell to the shares- 
of the two contesting parties, it was pro* 
vided that Rs. 633-5-4 would be paid by 
Duni Chand and Gurda3 Mal to Baij 
Nath and his three brothers. 

The suit out of which this second ap¬ 
peal ha 3 arisen, was instituted by Baij 
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Nath against Gurdas Mal aud Duni 
Chaadon 3rd October 1925 for the re¬ 
covery of the above amount. Io para. 2 
of the plaint the relevant terms of the 
compromise were recited and it was al¬ 
leged that the amount in suit was payable 
by the defendants to the plaintiff a month 
after the date of the compromise. The 
defendants in their written statement in 
para. 2 merely stated that 
with refereuce to para. 2 of the plaint there 
was no condition as to the payment of amount 
after one month. 

They must, therefore, be deemed to 
have admitted the other allegations made 
in para 2 nf the plaint. The suit was 
defended mainly on the ground that it 
was barred by time. It was dismissed 
by the trial Court, but on appeal the 
District Judge has decreed it. 

The main questions have been dis¬ 
cussed before me. One is of limitation 
and the other is of admissibility of the 
compromise for want of registration. It 
will be convenient to dispose of the 
second point first. 

No objection to the admissibility of 
the compromise for want of registration 
wa3 taken in the trial Court. The matter 
was not eveu raised before the District 
Judge. It has been raised for the first 
time in the grounds of appeal to this 
Court. Whether this question could be 
raised under the ciroumstances is a 
matter which I need not decide, but f 
hold that, in view of the fact that in 
para. 2 of their written statement, the 
defendants must be taken to have ad¬ 
mitted the existence of the agreement and 
the terms thereof, the question of the ad¬ 
missibility of the compromise does not 
arise. Bisheshar Lai v. Mt. Bhuri (l), 
cited by the appellants, does not help 
them at all. Ou the other hand there is 
a remark in that judgment which clearly 
supports the view that I have taken in 
this ca3e. In that case the document 
was held to be inadmissible in evidence 
for want of registration. The defendant 
had not admitted the contents thereof, but 
when he was put in the witness-box a 
question was asked Irotn him whether he 
admitted the execution of the dooument 
and he replied in the affirmative. It 
was contended that the defendant having 
admitted the execution of the dooument 
the objection as to its inadmissibility for 
waafc of registration was not open to him. 
_ (D [1920] l Lah. 486=5^ I. C. 595. 


The learned Judges held that the mere 
admission of the execution of the docu¬ 
ment did not debar tbe party from ob¬ 
jecting to its admissibility for want of 
registration and they distinguished cer¬ 
tain cases which were cited on behalf of 
the party who wanted to rely on the 
dooument. In those cases it was held 
that if the contents of the document have 
been admitted then the objection to its 
admissibility is not open to the party so 
admitting. As io this case the terms of 
the agreement have been admitted by the 
defendants the question of the admis-| 
sibility or otherwise of the compromise 
does not arise. 

With regard to limitation: the counsel, 
for the appellant contends that Art. Ill, 
Sch. 1, Lim. Act. governs the case. 
That article provides a period of limita¬ 
tion of three years for a suit by a vendor 
of immovable property for personal pay¬ 
ment of unpaid purchase money. I am 
unable to understand how the plaintiff 
in this case can be said to be a vendor of 
immovable property and how the defen¬ 
dants oan be oalled purchasei-9 of that 
property. The transaction in this case 
wa3 one of partition of joint property. 
It was not a case of sale and amount in 
suit could not be described as purchase 
money. I am, therefore, unable to hold 
that Art. Ill applies to this case. No 
other artiole of the Limitation Act was 
relied upon by the learned counsel and I 
am aware of none which applies to the 
ciroumstances of the oase. It follows,, 
therefore, that Art. 120 governs this oase 
and admittedly the suit is within limita¬ 
tion according to that artiole. It is not 
necessary to disouss the next question 
whether the acknowledgments relied upon 
by the respondent save the limitation. 
The learned Distriot Judge has hold that 
they do, with this exception: that such 
acknowledgments do not save limitation 
as against DuniChand, defendant, because 
it has not been established that they were 
made either by him or uoder his autho¬ 
rity. I atu inolined to think that the 
conclusion of the learned Distriot Judge, 
that they bind Gurdas Mal, is oorreot. 
For this reason also the suit was not 
barred by time as against Gurdas Mal, 
but, as I have held that Art. 120 governs 
the case, no question of acknowledgment 
arises, I dismiss this appeal with oosts. 

N,K - Appeal dismissed. 
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Grounds —Tho principles laid down 
as applicable to such cases in a number of 
ruhngs. e g , Phalla v. Niaz Ahmad (l) 
A I. R. 1923 Oudh 152, A.I.R. 1924 

H l - Wahid Khan v. 

Achilla Khan (2) and A. I. R. 1925 Cal. 
-ob, are that the provisions of S. 133, 
Criminal P. C., are not intended to be 
applicable to a case where there is a 
bona fide dispute as to the existence of 
public way ; that such a dispute should 
be left to be determined by a civil Court; 
that these summary powers were pri¬ 
marily intended to be exercised in cases 
where there wa9 no question that the 
way was one vested in the public, and 
when that question is seriously disputed 
and its decision becomes a difficult mat* 
ter of mixed fact and law, the Magistrate 
clearly had jurisdiction to exercise his 
discretion by declining to decide it and 
sending the parties to the civil Court ; 
that private property cannot bo con¬ 
verted into public merely because it looks 
as though it ought to be, and because to 
do so would be convenient to a section 
of the public who have enjoyed permis* 
si bio user over it. 

All these principles have been over¬ 
looked by the learned Magistrate. He 
has inspected the spot, but it is admit¬ 
ted that the alleged public way passes 
through the admittedly private property 
has put walls on the boundaries of ,of the parties. It is also clear from the 
plot 6 which have obstructed the public 
ways marked Nos. 2 and 7 going from 
Pipliwala well and Bighwala well to 
the abadi, that this obstruction should 
be removed under S. lo3, Criminal P. C., 
and the walls should be demolished. 

The accused denied the existence of any 
public right in respect of the way 
through plot 6. The complainant pro¬ 
duced 11 witnesses, and the accused pro¬ 
duced four witnesses in support of their 
respective positions. The accused fur¬ 
ther pleaded that the so-called way was 
never recorded in any revenue records. 

The Magistrate came to the conclusion 
that the evidence produced by the ac¬ 
cused was not reliable. The accused, 
on conviction by Chaudhury Pir Moham¬ 
mad exercising the powers of a Magis¬ 
trate of the 1st Class in the Shchpur 
District were directed by order, dated 
15th April 1926, under S. 137, Criminal 
P. C., to demolish the walls erected by 
them. The proceedings are forwarded 
for revision on the following grounds : 


Kafi Kishan and others —Accused— 
1 etitioners. 

v. 

Malik Kanshi Ram —Complainant— 
Respondent. 

Criminal Revn. No. 1520 of 1926, De¬ 
cided on 3rd December 1927, made by 
Sess. Judge, Shahpur. 

Criminal P. C., S. 139- A-Magistrate should 
weigh the evidence as it stands and find if 
the evidence is reliable . 

U here a right of public way is denied and the 
person denying as well as the person complain¬ 
ing produce evidence the Magistrate should 
take the evidence as it stands and see whether, 
on the face of it. if there was no evidence to 
the contrary, he could come to the conclusion 
that the evidence was false and was, therefore, 
unreliable. It is not a correct procedure that 
he should woigh the evidence produced by 
both sides and then come to the conclusion 
which be believes or which he prefers : 
A.I.R. 1926 Pat. 170, Ret. on. [P 665 C 2] 

■Ram Lai Anand—lor Petitioners. 

Ram Chand Manehanda —for Respon¬ 
dent. 

Facts.—Malik Kan?hi Ram, on 13th 
February 1925, complained under S. 133, 
Criminal P. C., that he and the accused 
(six persons) were the joint owners of the 
vacant sites as shown at Nos. 6 and 13 on 
the plan filed by him, that the accused 


revenue records that the revenue autho¬ 
rities never recognized this pag dandi 
(a footpath) to be a regular thorough¬ 
fare and never recorded it as suoh during 
any settlement The fact that people 
pass through the property of the ac¬ 
cused, which was lying as a waste land, 
as a short-cut, does not necessarily 
establish the right of tho public to its 
user. A difficult matter of mixed facts 
and law was involved in this case which 
ought to have been referred to a civil 
Court 

In a recent case, A. I. R. 1926 Patna 
170, Thakursao v. Aldul Aziz (3), it was 
held that all that the Magistrate has to 
find out, is whether the denial by the 
respondent, is bona fide or a mere pre¬ 
tence. Ho oan proceed to make his order 
absolute only when he is satisfied that 
the denial is a mere pretence. If he 
finds that the denial is bona fide, bis 

(1) [1921] 63 1. C. 628. 

(2) A. I. R. 1924 All. 1=45 All. 656. 

(3) A. I. R. 1926 Pat. 170=4 Pat. 783. 
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'jurisdiction is ousted and he has no 
.authority to enquire further. The 
Magistrate is not entitled to demand 
that the evidence shall be sufficient to 
•satisfy him that no public right exists. 
The only condition is that upon the 
material before him, the Magistrate must 
have no reason to think the evidence 
false. The Magistrate lias no jurisdic¬ 
tion to weigh the evidence and to deter¬ 
mine on which side the balance leans. 
In the case under reference the Magis¬ 
trate has cloarly discussed the evidence 
•of both sides and tried to weigh it. 
There is clear room for difference of 
opinion. It cannot possibly be said that 
: the denial by the respondent was a mere 
pretence and if the denial is held to bo 
bona fide, that was enough to oust the 
•jurisdiction of the Magistrate. 

In view of the authorities quoted, it 
’is recomended, therefore, that the order 
•of the Magistrate making the conditional 
•order, given to remove the obstruction 
from the way, absolute, may beset aside 
and the complainant referred to the 
•oivil Court. 

Order. This case has been referred 
by the leirned Sessions Judge on the 
ground that the learned Magistrate io 
proceedings under S. 133, Criminal P. C., 

. is not entitled to proceed under that 
section and the following sections where 

'there is a bona fide dispute about the 
•right of the public to pass over a certain 
path. This I do not consider is the law* 
M*" 1 Wahid Khan v. Abdullah 
JLnan{2) t Ramsagar v. Alek Nasfcar ( 4 ) 
in which the matter has been discussed 
at great length. The rulings are under 
the old law and even under that law the 
ilatest pronouncements of the Courts are 
un favour of the-view that the Magistrate 
has jurisdiction. S. 139-A, which has 
•?®en recently enacted new lays down 
■that the .Magistrate in such an enquiry 
has to find if there is any reliable evi¬ 
dence in support of the denial of the 
'Party alleged to cause the obstruction. 

As to what the learned Magistrate has 
'to do, to determine that question, the 
•only authority which I have been able 
to bod is Thakursao v. Abdul Aziz (3) 

It is there pointed out that reliable evi¬ 
dence is evidence of reliable persons. I 

_take it that W hat is reaUy meant is not 
that the Magistrate should weigh the 
•^encejr oducod by both sides a nd then 
(4) A. I. R. 1922 Oal. 59=49 O.il. 682 (F. B.). 


corns to the conclusion which he believes! 
or which he prefers, but the Magistrate, 
should take the evidence as it stands and 
see whether on the face of it, if there 
was no evidence to tho contrary, he 
could come to the conclusion that the 
evidence was false and was, therefore, un¬ 
reliable. I have read the evidence given 
in this case and I do not see that on the 
face of it this evidence is unreliable or of 
unreliable persons. The order of the Magis¬ 
trate shows clearly that he proceeded to 
weigh tho evidence and to inspect the 
spot and then came to the conclusion 
that the evidence given by the peti¬ 
tioners was unreliable. This, in my 
opinion, was a wrong exercise of the 
powers given under S. 139-A. Although 
a Magistrate has jurisdiction to decide 
whether the evidence is reliable or not, 
in this particular case the Magistrate 
has failed to notice how he had to ar¬ 
rive at that finding. I, therefore, accept 
the reference and sot aside the order of 
the learned Magistrate making the con¬ 
ditional order to remove the obstruction 
absolute. 

RD - Reference a :ccpted. 
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Tek Chand, J. 

Khurshid Hat/ Defendant — Appel¬ 
lant. 

V. 

Ramditta Mall —Respondent. 

Second Appeal No. 1160 of 1927, De¬ 
cided on 29th November 1927, from do- 
oree of Dist. Judge, Gurdaspur, D/- 12th 
March 1927. 

Negotiable Instruments Jet (26 of 1S31) 
S. 80—Pro-note silent as to interest-interest is 
claimable from date of note. 

Tha liability on a promissory note payable 
on demand arises from the date of tho note 
from whioh date tho time of limitation begins 
to run and not from the date on which a de¬ 
mand is made for payment. Where therefore 
suoh a note is silent as to intorest, interest is 
claimable under S. 60, Negotiable Instruments 

tho datoof ^e note: 
A. J. R. 192o Bom. 241, Foil.: 23 Mad. 18, Diss. 

Jr0, '\ . [P 666 0 1] 

"f , G Jf. and , -UaJuyan—for Appellant. 

i\ ir Cliand for Respondent. 

Judgment—The main point urged in 
this second appeal is concluded by the 
hndmgs of foot arrived at by tho learned 
District Judge. Tho plaintiff-respond¬ 
ent sued the defendant-appellant for 
recovery of Rs. 807-2-0 due on foot of a 

pro-note whioh was admittedly executed 
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by the defendant in favour of the plain¬ 
tiff for Rs 650. The defence 3et up was 
want of consideration. The trial Court 
accepted this plea and dismissed the suit, 
but on appeal th9 learned District Judge, 
after carefully going through the evi¬ 
dence and examining th9 story 3et up by 
the defendant-appellant in all its aspects, 
came to the conclusion that he had failed 
to prove that the pro-note had been ex¬ 
ecuted without consideration. Mr. Mehr 
Chand for the appellant has tried to 
attack this finding, but he has been un¬ 
able to point out any substantial error 
in procedure which would justify inter¬ 
ference by this Court on second appeal. 
It must, therefore, be held that the de¬ 
fendant has failed to prove that the pro¬ 
note was without consideration. 

The second point urged by Mr. Mehr 
Chand is that in the pro-note no rate of 
interest is mentioned and as the plaintiff 
has failed to prove that he made any 
demand from the defendant before the 
institution of the suit, no interest was 
legally payable. In support of his con¬ 
tentions he relies on a decision of the 
Madras High Court reported as Best v. 
Eaji Muhammad Sait (l). There are, 
no doubt, oertain observations in that 
ruling which support Mr Mehr Chand’s 
contention, but so far as I am aware the 
vew taken there has never been accepted 
as correct by this or any other Court. 
The question was recently considered by 
a Division Bench of the Bombay High 
Court in Framroz Eduljee Dinshaiu v. 
Mahomed Essa (2) where Macleod, C. 
J. (Coyajee, J., concurring) held that 
the liability on a pro-note payable 
on demand arises from the date of 
the note from which date the time of 
limitation begins to run and not from the 
date on which a demand is made for pay¬ 
ment. Where therefore such a note is 
silent as to interest, interest is claimable 
under S 80, Negotiable Instruments Act, 
at 6 per cent, from the date of the note. 
Following this ruling I hold that the 
learned District Judge was right in allow¬ 
ing plaintiff interest at 6 per cent, from 
the date of pro-note till realization. 

No further point was urged. The ap¬ 
peal fails and is dismissed with costs. 

S.j. Appeal dismissed. 


( 1 ) [1900] 23 Mad. 18. 

(2) A. I. R. 1926 Bom. 211=50 Bom. 2GG. 
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Harrison and Zafar Ali, JJ. 

Bank of Upper India, Lid.—Defendant. 
—Appellant. 

v. 

Fitzholmes, Homstead, Simla —Plain¬ 
tiff—Respondent. 

First Appeal No. 124 of 1927, Decided 
on 30th January 1928, from decree- 
of Sr. Sub-Judge, Simla, D/- 10th 
November 1926. 

Civil P. C., S'. 47 — Liquidator of decree- 
holder bank buying property of judgment- 
debtor at auction sale—Suit by judgment debtor 
for declaration that the sale is void is barred. 

Where a suit was filed by a judgment-debtor 
for a declaration that the auction sale was null 
and void, inasmuch as the auction purchaser, 
the liquidator of the decree-holder bank was- 
not competent to bid for and purchase any pro¬ 
perty as liquidator under the compauy law 
even with the permission of the executing 
Court. 

Held : that the suit was barred under S. 47. 

[P 669 C 1] 

Muhammad Amin Khan —for Appel¬ 
lant. 

Judgment.—This was a suit by 
judgment-debtor of the name . of P. W. 
Fitzholmes for a declaration that the 
sale of his estate consisting of Carlton 
Hotel and the Craig9 Court situated in 
Simla that had been confirmed by the 
executing Court was null and void, in¬ 
asmuch as the auction purchaser, Mr. 
Hunter, the liquidator of the decree- 
holder, the Bank of Upper India in liqui¬ 
dation, was not competent to bid for 
and purchase any property as liquidator,, 
even though he had obtained tie permis¬ 
sion of the executing Court to do so. 
Thus the plaintiff’s contention was that 
the liquidator had no power under the 
Indian Companies Act to purchase the- 
estate. Mr. Hunter pleaded, inter alia, 
that the suit was birred by S. 47, Civil 
P. C. The trial Court, i. e , the Senior 
Subordinate Judge of Simla, overruled 

this plea on the ground that 

he was for fche moment sued net as a party to 

the suit but because he was a liquidator 

and . 

that the suit was filed under compiny law 
against the liquidator for his actions as a 

liquidator. . 

Eventually the learned Senior bub- 
ordinate Judge found that the liqui¬ 
dator acted beyond his powers in bidding; 
for and purchasing the property and he- 
further oarne to the conclusion that the- 
sale was for that reason null and void- 
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Th8 liquidator has coma up bo this Court 
id first appeal 

Mr. Bishan Naraiu accepted service of 
the notice of appeal on behalf of the 
plaintiff-respondent, but he appeared be¬ 
fore us to-day to represent, that he had not 
yet received instructions from the res¬ 
pondent and asked for an adjournment. 
He further stated that he had not yet 
been engaged by the respondent; but this 
was not consistent with having accepted 
service oa his behalf. In these circum¬ 
stances we were unable to allow an ad¬ 
journment and Mr. Bishan Narain with¬ 
drew. 

Turning now to the liquidator's con¬ 
tention it is quite clear to us that the 
suit was not entertainable. Whatever 
should be the nature of the dispute that 
may arise in execution proceeding bet¬ 
ween the judgment-debtor and the decree- 
holder or hi3 representative, it must be 
decided by the executing Court, and if 
either party should be dissatisfied with 
the decision of that Court his only re¬ 
medy is by way of appeal against that 
deoision. In the present case assuming 
for the sake of argument that the liqui¬ 
dator s act of bidding at the auction wtfa 
ultra vires, the judgment-debtor was in 
no way precluded from urging this before 
the executing Court, and decision of that 
Court on that point could be questioned 
by tbe party aggrieve! thereby by an ap¬ 
peal to the High Court. S. 47 is com¬ 
prehensive enough to cover all disputes 
that may arise between a decree-holder 
and his judgment-debtor in execution 
proceedings, and the contention now 
raised by the judgment-debtor should 
have been raised in the executing Court 
We therefore find that the suit was not 
competent and should have been dismis¬ 
sed ou that ground. 

The appeal is accordingly accepted and 
the suit dismissed with oost3 throughout. 

S J - Appeal accepted. 
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Bhide, J. 

Gu! Muhammad Khan and another 
Plaintiffs-Appellants. 


v. 


Sheikh G id am Dastgir and othei 
Defendant and Plaintiffs—Respouden 
Second Appeal No. 2073 of 1927, 
oided on 8th March 1928, from decree 

' n/-iVi? a r a Di9fcriot Judge, Jullunc 
a ‘ 4th Jane 1927. 


Civil P. C., 6’. 100— Transaction together 
mortgage or sale depending upon surrounding 
circumstances in addition to construction of 
terms of document—Question is one of fac: 
and second appeal does not lie. 

Where the question whether the transaction 
was a mortgage or sale does not depend merely 
upOQ the construction of tbe terms of the docu¬ 
ment but also upon the surrouudiug circum¬ 
stances, the question is ono of fact and not 
of law and so no second appeal is com¬ 
petent : 1 6 P. R. 1907 ; 36 P. R. 1899 and 120 
P. L. It. 1916, Foil. ; 45 P. R. 1895, not Foil. : 
19 P. R. 1905, Dist. [P 66S C X] 

Nand Lal ~for Appellants. 

Zafrullah Khan —lor Respondents. 


judgment. — This second appeal 
arises out of a suit for pre-emption with 
respect to 34 kanals and 4 marlas of 
land. The land in dispute was mort¬ 
gaged by defendant 2 in favour of defen¬ 
dant 1 for Rs. 1,000 by a deed dated 
27th March 1925. The plaintiff alleged 
that the transaction was in reality a 
sale and sued for pre-emption. The 
trial Court found that the transaction 
was a mortgage and dismissed the suit 
with costs This decision was affirmed i 
by the learned District Judge on appeal. 
The plaintiff has filed a second appeal, 
an 1 the sole point for decision is whe¬ 
ther tbe transaction in dispute was a 
sale or a mortgage. This appears to me.- 
to be a “ question of fact ” and not of 
law and consequently no second appeal 
is competent. On behalf of the appel¬ 
lant the only authorities in point which 
were referred to are T tkaya v. Dliarani 
(1) and Bishen Singh v. Mt. Paro (2).- 
The first ruling is no doubt in favour of' 
the appellant but the view taken therein 
by Stogden, J. , was dissented from in 
Budha Mai v Qulab (3). In fact it ap¬ 
pears from the latter ruling (vide p. 18l) 
that..Stogden, J., himselLexpressed.doubts . 
subsequently about the correctness of 
the view taken by him in Tikaya v. 
Dharam (!)• a In Bishen Singh v. Mt. 
Paro (2) tbe -question raised before me 
does not appear to have been argued at 
all and consequently the attention of the- 
learned Judges wa9 apparently not in¬ 
vited to the point. In Sunder Das v. 
Dhanpat (4) it was held following Budha 
Mai v. Gulab (3) that the question whe- 
ther a transaction is a mortgage or a. 


UJ 11895J 45 P. R. 1895. 

(2) [1905] 19 p. R. 1905=73 P. L. R. 1903 
(8) [1399] 86 P. R. 1899. 

(4) [1907] 16 P. R. 1907=127 P. W. R. 1907=.- 
104 P. L. R. 1903. 
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sale is one of fact and not of law. The 
learned counsel for the appellant has 
drawn my attention to several authori¬ 
ties which lay down that the true con* 
-truction of the terms of a document is 
a question of law and not of fact ; but 
in the present cise the question whether 
the transaction was a mortgage or sale 
does not depend merely upon the con¬ 
struction of the terms of the document 
but also upon the surrounding circum¬ 
stances : cf. Jagdish v. Mansingh (5). 
In such circumstances it has been held 
that the question i3 one of faot “ and 
not of law ” Ahmad Khan v. Alam Khan 
(6). I must, therefore, hold that *no se¬ 
cond appeal is competent. I dismiss the 
appeal with costs. 

S.J. Appeal dismissed. 

(5) 1189 a] 100R R. 1895 (F. B.). 

(0) [191G] 120 P. L. R. 1915=37 I. C. S97= 
115 I\ W. R. 191U. 
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Shadi Lal, C. J., and Johnstoni:, J. 

Ilari Ram S'iah and others —Plaintiffs 
—Appollants. 

v. 

Mahin Shah and others —Defendants— 
Respondents. 

First Appeal No. 1291 of 1922, Decided 
on 8th May 1928, from decree of Sr. 
Sub-Judge, Shahpur, D/- 14-3-1922. 

# Transfer of Property Act, S. 60—Mort¬ 
gagee entitled to take possession of mortgaged 
property if principal and interest not paid 
within a certain period—Suit by mortgagee for 
possession—Redemption cannot be asked »i 
such suit. 

Where a mortgagee brings a suit for posses¬ 
sion in pursuance of a condition in the mort¬ 
gage de*d, that if princip .1 and interest are 
not paid off in a certain period the mortgagee 
can take possession of the mortgaged property, 
the mortgagor or persons claiming through 
him cannot clai n to redeem in such suit : 
A. I. R. 1922 I\ C. 17, Er.pl. ; 65 P. R. 1012 ; 
A. I. R. 1921 hah. 21 and 56 I. C. 348, Rel. on.: 
A. I. R. 1925 Oudh. 235, not Foil. [P 639 C 2] 

• Jagan Nath Aggarwal, S. L. Puri, 
Hem Raj and Sardha Ram—lov Appel¬ 
lants. 

M. L. Puri, R- C. Soni, Devi Dayal, 
N. C. Mehra, Muhammad Amin, Badri 
Das, and Nanak Chand—lor Respon¬ 
dents. 

Johnstone, J. —The plaintiffs in this 
• case are the lineal descendants of Kanshi 
Ram deceased. On 6th October 1898, 


Kanshi Ram and Sukh Dial took a mort¬ 
gage in equal shares without possession, 
of 1,094 bighas of land from two brothers, 
Jiwan Mai and Wazir Chand and advanced 
Rs. 3,500. Interest was fixed at 14 per 
cent per mensem and if a default occurred, 
the deed provided for compound interest 
at Re 1-9*0 per cent per mensem. 
Amongst other cmditions in the mort¬ 
gage-deed was one that, if principal and 
interest were not paid off in ten years, 
the mortgagees canid take possession of 
the whole land. The share of Sukh 
Dial wa3 redeemed and is not now a 
subject of controversy. 

Two main complications occurred after 
the execution of the deed : 

(a) It had been provided by the deed 
that the mcrlgagors should not alienate 
any portion of the mortgaged land, but 
might sell portions in order to pay off 
the debts after two years. The mort¬ 
gagors made certain alienations : they 
sold 600 kanals to Rai Sahib Lala Maya 
Das, the father of defendants 4 to 6, and 
another plot of about the same area to 
defendant 7 and a third plot of 200 
kanals to defendant 9. The matter did 
not rest there for Rai Sahib Maya Das 
mortgaged some of the land lie had ac¬ 
quired to defendant 10, while defendant 
7 transferred his piece of land by sale to 
defendant 8. Finally the mortgagors 
exchanged some of the mortgaged land 
with other land. 

(b) The second complication in the 
case has arisen from the fact that at the 
last settlement the village of Deowal, 
which contained the mortgaged area, was 
divided into two villages, one of which 
retained the old name and the other was 
named Chabba This event has caused 
some confusion in the tracing out of the 
mortgaged lands 

The plaintiffs sued for possession, in 
accordance with the provisions of the 
mortgage-dsed, of the half-share of the 
lands mortgaged now in the possession 
of the original mortgagors or their trans¬ 
ferees by sale, exchange or mortgage. 
The defendants resisted the claim on 
various grounds, but in viow of what 
follows it is unnecessary to detail them 

here. , * 

The trial Court considered, for rea¬ 
sons whioh are explained in its judgment 
that it was desirable to ascertain the 
charges on the different portions of the 
lands in suit, and in the result it passed 
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a decree to the effect that the plaintiffs 
should get possession ; but it postponed 
the execution of the decree until the 
plaintiffs should realize thoir money 
due from the lands in possession of cer¬ 
tain defendants, and directed that, in 
the event of those defendants paying 
within three months the decree should 
not be executed agiinst any of the 
defendants. 

The plaintiffs have appeals! to this 
Court and the grounis of appeal maybe 
conveniently summarized under four 
heads : 


(1) That the decree should have been 
(or possession simpliciter. 

(2) That the charges on the property 
have been wrongly deoided. 

(3) That one particular khewat num¬ 
ber has been erroneously entered in the 
decree. 

(4) That they should have been 
awarded costs oa the market value of 
the property fixed by them at Ri. 7.5,003 
in their plaint and not objected to by 
the defendants. 


The lower Court pointed oat that som' 
defendants had paid considerable suras o 
money, while others had wrongly re 
tained money, and that a decree for pos 
session simpliciter would relegate thea 
all to the same position. This mattei 
has been stressed by some of the counse 
for the defendants in the course of argu 
ments before us. On the other hand 
Mr. Jagan Nath has contended on behail 
of the plaintiffs that there is cleai 
authority for the view that a decree foi 
possession only was the proper decree tc 
pass. The first authority on which h« 
relied was Ktiman v. Sultani Mai (l). 
In that case the lower Courts had, as 
here, entered into an elaborate examina- 
tion as to the amount of tho lien, and it 

was held by the Division Bench that, 
if the plaintiff was to have possession, it 
was sufficient that he should haves 
decree for possession a9 mortgagee simpli- 
oiter, the matter of the amount of the 
lieu being left to be decided upon re¬ 
demption.’* That ruling was followed 
m Khota Ram v. Nawaz (2). A similar 
decision was given in Gokul Parsai v. 

itla Parsad (3), where the mortgagors 
were not permitt ed to redeem their 

(l) ll9 | 1 0 3 ] p - H- 1912=148 P. L. R. 1913 
lo\ r, i; °' 559 =82 P. W. R. 1912. 

Jo noV n ?' c i 924 L4h ‘ 21=4 Lah ' 76> 

13) [1919] 58 I. 0. 348. 


mortgages in a suit for pcssessiou 
brought by the mortgagees. 

This view was not taken in Bakhta- 
war Singh v. Bakhtawar Singh (4), 
where the lower Court had passed a 
decree similar to the one now under ap¬ 
peal before us. No allusion was made tc 
Gokul Parsad v. Sitla Parsad (3) and 
the judgment professed to follow Muham¬ 
mad Slier Khan v. Swami Dayal (5). 
All that was held by their Lordships of 
the Privy Council in the last-named 
case was that a mortgagor had statutory 
right to redeem whether or not the 
mortgage was one iu which by S. 98, 
T. P. Act, the rights and liabilities of 
the parties were to be determined by 
their contract. There is nothing in 
that decision, as far as I can ascertain, 
which supports the contention that 
mortgagors and persons holding from 
them can claim to redeem in a suit 1 
brought by the mortgagees for possession; 
in accordance with the terms of the 
mortgage-deed. It is, no doubt, desir¬ 
able that a multiplicity of suits should 
be avoided, but the defendants have had 
many years within which to sue for re¬ 
demption, and in view of the previous de¬ 
cisions of this Court it must be held that 
the plaintiffs were entitled to a decree for 
possession simpliciter I find no force 
in the distinction sought to be drawn by 
the defendant’s learned counsel, namely,, 
that in the present suit there wa 3 'a de¬ 
fault in the payment of principal and 
interest, whereas in Kiman v. Sultani 
Mai (L) the default was in the payment 
of interest only. The same principle 
certainly applies. 

In consequence of the conclusion just 
reached it is unnecessary for us to dis¬ 
cuss the questions regarding the amounts 
of the charges on the different portions 
of the lands in dispute. Those questions 
will have to be decided when the de¬ 
fendants seek to redeem the property. 

It was next contended by Mr. Jagan 
Nath that the decree wrongly shows 
Ivhewat No. 114 Chabba as one of the areas 
for which possession is granted. No men¬ 
tion was made of that number in the 
plaint, at p. 2 of the printed, book, nor 
was that number 9tated iu the first part 
of the decree itself. We have been refer- 
red in this connexion to pp 23 to.27 of the- 


(4) A. I. R. 1925 Oudh. 235. 

(5) A. I R. 1922 p. c. 17=41 All. 
I. A.*60 (P. C.). 


185 = 19 : 
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printed book, where a chart of jama- 
bandis and Record of Rights are given. 
The original Khewat number wa9 117. 
In the Settlement of 1906-07 two num¬ 
bers were formed, i e , 186 (Sc. Deowal) 
and 114 Chabba. A reference to pp. 40 
and 41 of the printed paper-book shows 
that 114 Chabba became 198 Chabba and 
it is clear that the lower Court acciden¬ 
tally entered the older number for the 
the latter one when the decree was 
drawn up. 

Oq the question of the plaintiff's costs 
in the lower Court I see no reason to 
interfere. It may be that the market 
value of the property was what is stated 
by the plaintiffs in their plaint, but the 
plaintiffs so long delayed in bringing 
their suit that I consider that the 
amount of costs awarded is not unreason¬ 
able. 

Defendant 5 has preferred cross-objec¬ 
tions with regard to one khata number, 
135, but his counsel has not made out 
a case for a modification of the decree in 
that respect. 

The result is that the appeal is ac¬ 
cepted and the decree of the lower Court 
is varied to this effect : that the plain 
tiffs will get possession of the lands 
mentioned in the decree No. 198 Chabba 
being substituted for No. 114 Chabba. 
The oross-objections are dismissed. The 
plaintiffs will get their costs in this 
Court *in equal proportions from the 
defendants who have contested the 
appeal. 

Shadi Lai, C J —I concur. 

A L./R.K. Appeal accepted. 
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Zafar Alt and Jai Lal, JJ. 


Mt. Ilahi Jan —Vendee —Defendant 
Appellant. 

v. 

F Rahman Ullah and another— Plain¬ 
tiff and Vendor-Defendant—Respondents. 

Second Appeal No. 2634 of 1927, De¬ 
cided on 23rd April 1928, from decree 
of Dist. Judge, Arnbala, D/- 9th 

August 1927. 

(al Appeal — Forum — Pre-emption *«*»<•_ 

The amount which determines the jurisdic¬ 
tion of the appellate Court is the -amount 
found oy the trial Court ^ ‘he pnce payable 
J.v the pre-emptor ; A . R- 1^26 Lar 1 . 3i6 , 
1 1 E. 1928 Lah. 157 and A.I.B. 1023 Lah. 107 
j* pi!: 101 P. R. 1300, no.' Fell. [P C71 C 2] 


(6) Suits Valuation Act. S. 11 -Appellant 
not prejudicially affected by hearing the ap¬ 
peal by the Court oj inferior jurisdiction-- 
Second appellate Court should not interfere. 

Where there has been no prejudice to the 
appellant by the hearing of the appeal by a 
Court of inferior jurisdiction, when, as a mat- 
ter of fact, it lay to a Court of superior jurisdic¬ 
tion, the order of such inferior Court should not 
be iuterfered with iu second appeal: [P 671 C 2] 

D. C. Ralli —for Appellant. 

Jagan Hath Agjarwal —for Respon¬ 
dent 1. 

Jai Lal, J —Rahmat Ullah, respondent 
filed a suit to pre-empt a house purch¬ 
ased by the appellant Mt. Ilahi Jan. The 
price of the house mentioned in the deed 
of sale was Rs. 7,000; but the plaintiff 
alleged that the house was really sold for 
Rs. 2,000. The trial Judge held that 
Rs. 7,000 was actually paid and that the 
market value was about the same. He 
therefore passed a decree for pre-emption 
on payment of Rs. 7,00). 

From this decree an appeal having 
been lodged by the plaintiff in the Court 
of the District Judge of Arnbala, an 
objection was raised on behalf of the 
vendee that that Court had no jurisdic¬ 
tion to entertain the appeal, as occording 
to the finding of the trial Court, and also 
according to its decree the value of the 
subject-matter was Rs. 7,000. This 
objection was overruled by the learned 
Judge who heard the appeal and came 
to the conclusion that Rs. 2,000 was the 
amount that had been actually paid by 
the vendee and that the same was the 
real price of the bouse in suit. He, 
therefore, varied the decree of the trial 
Court by reducing the amount payable 
by the plaintiff to Rs. 2,000. 

Against this decree of the District 
Judge, the defendant Mt. Ilahi Jan ap¬ 
peals to this Court and it is contended 
on her behalf that the Di9triot Judge had 
no jurisdiction to entertain the appeal 
and that is the only point debated before 


us. 

The learned District Judge in support 
of his view has relied upon Imam Din v. 
Ghulam Mahomed (1) which certainly 
supports it But the later view of the 
Chief Court of the Punjab and also of 
this Court appears to be to the contrary. 
In Jaswant Ram v. Moti Ram (2), a Full 
Bench of this Court held that in a suit 
for the pre-emption of a mortgage it is 


[1900] 101 P- R-1300- „ , 

A. I. R. 192G Lah. 376=7 Lah. 570 (F.B.). 
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•the amoant fixed by the trial Coart as 
really dne from the mortgagor to the 
mortgagee which determines the foram 
of appeal even if, according to the valua¬ 
tion as originally fixed by the plaintiff, 
the appeal lay to another Court. The 
.learned Chief Justice, in the course of hi9 
judgment, remarked that 
in a redemption suit the subject-matter is 
not the immovable property mortgaged oy the 
-debtor to h«9 creditor, for the property admit¬ 
tedly belongs to the mortgagor and the dispute 
between the parties relates, not to the owner¬ 
ship of the property, but to the amount which 
:he mortgagor should,before recovering*the pro¬ 
perty, pay to the mortgagee. In other words, it 
is the mortgageeVinteresfc in the property. 

The respondent’s counsel relied upon 
"this observation in support of his con¬ 
tention that that case is distinguishable 
from the present case. Later, however, 
his Lordshio remarked as follows : 

In this province, it has been repeatedly held 
:hat a Court cannot grant a decree for posses¬ 
sion of immovable property on payment of a 
sum of money *which exceeds the pecuniary 
limit of its jurisdiction,- vide inter alia Mu¬ 
hammad Afzal Khan v. Hand Lai (3) and 
Rahman v. Charagh Din (4), and there is no 
cogent reason for departing from this rule 
which has been followed for many years. 

This remark fully applied to this case 
which involved a decree in favour of the 
plaintiff for possession of immovable pro¬ 
perty on payment of an amount fixed by 
the Court. 


In the present case, the question of th 
jurisdiction of the trial Court does no 
arise because admittedly the Senior Sub 
ordinate Judge had jurisdiction to enter 
tain the suit without regard to the valu< 
of the subject matter ; but the course o 
appeal did depend upon suoh valuation 
Similarly, in Budha Mai v. Rallia Ran 
\o) a Division Bench of this Court helc 
that in a suit for rendition of accounts 
where the plaintiff had valued his reiiei 
approximately at Rs. 1,100 but was 
granted a deoree for Rs. 11,000, odd, it 
was the amount ascertained by the trial 
Court to be due go the plaintiff which 
should be regarded as the value of the 
suit for purposes of determining the 
lorum of appeal. The principle uuder- 

7l 1D A fchl8 ? Ud i menfc applie9 t0 this case. 

, Dinv - s " a > Din <«“ ™ 
+hi d f t - h ^r. Wbere m a P r e-emptioa suit 
the trial Conrt dec reed the claim on pay- 

,' 8 '7«. 1 w e I:?OT!“ =UiP - L - B ' 

Jsi A 19 ! 08 ! 19 p - R - 1903 f p - E -)- 

(o a i’ Lah - 167=3 Lah - 23 - 

1 1 A L U - 13 -3 Uh. 107=3 Lib. *>0. 


ment ci Rs. 60, the price paid by the 
vendee, plu9 Rs. 71-2-0 representing 
compensation for improvements effected 
by the vendee, an appeal from the decree 
would lie to the Court which was compet¬ 
ent to hear the appeal on the assumption 
that the valuation of the suit was Rs. 60 
and not Rs 60 plus Rs. 71-2-0 and that 
the latter amount should not be taken 
into consideration in determining the 
value of the suit in a pre-emption case 
for purposes of jurisdiction. The point 
involved in the present case did not 
directly arise in the reported case; but 
the ratio decidendi was that the amount 
which determines the jurisdiction of the 
appellate Court is the amount found by 
the trial Court as the price payable by 
the pre-emptor. It seems to me, there¬ 
fore, that the appeal lay to this Court 
and not to the District Judge. 

It is, however, contended by the res¬ 
pondent’s counsel, that S. II, Suits 
Valuation Act, governs this case, and that 
the appellant has not been prejudicially 
affected by the disposal of the appeal by 
the District Judge and that this Court 
therefore should not interfere with the 
decree of the District Judge. There 
seems to be force in this contention 
especially because the District Judge has 
found that the value of the property was 
Rs. 2,000 and that the same was the 
amount paid by the vendee. This 'find¬ 
ing was not contested before us. In this 
connexion, it may be mentioned that the 
tindmg of the Senior Subordinate Judge 
as to the market value of the property 
was not sodefiniteas it should have been. 
Admittedly if the view of the Distriot 
Judge as to the value of the house and 
the price paid therefor is correot then the 
appeal lay to him. 


*■* circumstances of this 

case, it is not neoessary for us to decide 
whether the hearing of the appeal by a 
Court of inferior jurisdiction when, as a 
nutter of fact, it lay to a Court of 
supenor jurisdiction, does by itself pre¬ 
judice the party who has taken objeotion 
to such jurisdiction. It i 9 a mafc ter on 
which there is a considerable conflict of 
opinion between the various Courts. I 
hold that there has been no prejudice to 
the appellant by the assumption of juris¬ 
diction by the District Judge and would 
-us h.sappea!. leaving the parties 
to bear their own costs in this Court. 

N K * Appeal dismissed. 
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Tek Chand, J. 

Mt Talia Bibi — Decree-holder — Ap¬ 
pellant;. 

v. 

N ur Din Judgment-debtor—Respon¬ 
dent 

Misc. Second Appeal No. 1501 of 1927, 
Decided on 24th November 1927, from 
order of Addl. District Judge, Lahore, 
D/- 3rd March 1927 

Civil P. C. t 0. 21, lir. 09 and 103— Order 
directing the decree-holder to file a suit against 
persons offering resistance —Failure to file a 
suit does not make it conclusive. 

The provisions of 0. 21, Rr. 97 to 103 are of a 
restrictive nature and strict compliance with 
them is necessary. They take away the com¬ 
mon law right of the decree-holder or the per¬ 
sons who offer resistance in their own rights 
to have their respective claims adjudicated 
upon in a regular civil suit and therefore they 
must be strictly construed and if in a parti¬ 
cular case it is shown that the provisions of 
any of those rules have not beon strictly com¬ 
plied with the penal oousequence barring the 
suit oannot legally rlow therefrom. [P 673 0 2] 

An order passed by the Subordinate Judge, on 
an application by the person obstructing, di¬ 
recting the decree-holder to file a suit against 
the persons in possession and obstructing 
decree holder to take possession is not one 
which is passed under 0. 21, R. 99, and the 
failure of the decreo*holder to file suoh a suit 
does not under 0. 21, R. 103, make it conclu¬ 
sive as between the decree-holder and those 
persons. [P C 1] 

13. D. Kureshi —for Appellant. 

Duni Chand —for Respondent. 

Tek Chand, J —This is an appeal 
arising out of proceedings in execution 
of a decree, which was obtained as far 
back as 25th March 1918, by the appel¬ 
lant Mt. Talia Bibi against Nur Din res¬ 
pondent, for possession of a kotha situate 
in the city of Lahore. The decree-holder 
commenced proceedings in execution 
soon after the decree was passed, but for 
more than six years the judgment-debtor 
managed to have the execution delayed 
by putting forward all kinds of objec¬ 
tions. After these objections had been 
rejected the executing Court, on 24th 
March 1923, issued a warrant for deli¬ 
very of possession. The bailiff who 
went to execute the warrant found one 
Muhammad Din and certain other per¬ 
sons in possession. These persons re¬ 
fused to surrender possession and alleged 
that they were not holding under Nur 
Din (judgment-debtor) but were the 
tenants of one Mt. Allah Rakhi, a washer- 
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woman. On that date Mt. Allah Rakhi 
handed over a written application to the 
bailiff stating that she was the owner of 
the house, that she had not been made a 
party to the suit and that the persons 
actually in possession were her relations 
who were holding the house as tenants 
under her. The bailiff submitted this 
application to the Court along with his 
report dated 5th April 1925, stating that 
Muhammad Din, etc, had offered resi¬ 
stance, and asking instructions as to how 
he should proceed. The case came up 
before the Court on 14th April 1925, 
when Mt. Allah Rakhi filed a fresh ap¬ 
plication purporting to be under 0 21, 
R. 97, Civil P. C , in which ^ie repeated 
her previous allegations and prayed that 
she be not dispossessed as she was not 
bound by the decree. This application was 
rejected by the Court on 22nd May 1925,. 
on the ground that 0.21 R. 97 governed 
applications filed by decree-holders or 
auction-purchasers and not by persons 
who claimed to be in possession in their 
own right and who had offered resis¬ 
tance. The Court, further, held that if 
the application was really intended to be 
one under 0. 21, R. 100, it was prema¬ 
ture as the applicant had not been actu¬ 
ally dispossessed. Accordingly it issued 
a fresh warrant and directed that if the 
judgment-debtor offered resistance he 
should be arrested This order, however 
proved to be infructuous and another 
warrant had to be issued. Resistance 
was again offered, and this time the 
Court ordered that notices should issue 
to Shahab Din and Ghulam Muhammad, 
etc., who had offered resistance. It took 
considerable time to serve them, but 
eventually on 20th October 1925, the 
decree-holder and oounsel for Shahab 
Din and Ghulam Muhammad were pre3* 
ent and the following issue was framed: 

Are Ghulam Muhammad and Shahab Din, 
etc., in possession as tenants under Nur Din. 

The case was adjourned to 2ad Novem¬ 
ber 1925 for evidence. It had to be ad¬ 
journed once again, as a compromise was 
mooted, but the Court directed that if no 
compromise was effected by that date 
the parties must bo ready with their 
evidence. 

On 25th November it transpired that 
no compromise had been effected nor 
were any witnesses for the parties pre 
sent. The Court refused to give to the 
decree-holder further opportunity to pro* 
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duce her evideace and ordered that no 
proceedings could be taken against the 
“trespassers ’ 1 as it had nob been proved 
that they were holding possession under 
Nnr Din, judgment-debtor. The execution 
proceedings were accordingly consigned to 
the record room but it was remarked that 
if the decree-holder was so advised she 
could file a regular suit against Mt. Allah 
Rakhi or tho “trespassers." 

On 15th June 1926, the decree-holder 
without having instituted any suit 
against Mt. Allah Rakhi or the trespas¬ 
sers filed another application moving the 
executing Court to be put in possession 
alleging that Nur'Din, judgment debtor, 
was the real person in possession and 
that Mt. Allah Rakhi had told her that 
she had never been in possession at all 
nor had she anything to do with it This 
application was dismissed ire limine by 
the executing Court without notice to 
the judgment-debtor on the ground that 
it had, on 25th November 1925, directed 
the decree-holder to file a regular suit 
against Mt. Allah Rakhi or the persons 
who claimed to hold under her and as 
this had not been done, the executing 
Court was incompetent to proceed any 
further with the matter. 

Against this order the decree-holder 
preferred au appeal to the Additional 
District Judge, Lahore, who held that 
tho previous order of the executing Court, 
dated 25th November 1925, was really 
one passed under 0. 21, R. 99, and 
that it had became final inasmuch 
as no appeal against it had been filed nor 
had any suit been instituted as required 
by 0. 21, R. 103, Civil ]?. C. He was 
also of opinion that even if Nur Din, 
judgment-debtor, was, as a matter of fact! 
in possession at the time of the 
filing of the present application, the 
executing Court could not make an en¬ 
quiry into this matter. He, accordingly, 
dismissed the appeal. 


The decree-holder has preferred a seooi 
appeal to this Court and it is contend 
on her behalf that the lower Courts ha 
erred in holding that the order of 25 
November 1925, was conclusive of t 
rights of the parties and that it debarr 
the executing Court from taking forth 
proceedings in execution of the decree 
The firat question to be decided 
whether the lower Courts are right 
holding that the aforesaid order w 

passed under 0 . 21 , R. 99 , Civil P 
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Now it is clear that -an order under that 
rule presupposes the tiling of an applica¬ 
tion under 0. 21, R. 97, which reads as 
follows: 

Whore the holder "fa decree for the posses¬ 
sion of immovable property or the purchaser 
of any such property sold in execution of a 
decree is resisted or obstructed by any person 
in obtaining possession of the property, he may 
make an application to the Court complaining 
of such resistance or obstruction. 

It will be seen that this rule contem¬ 
plates proceedings being started ;on an 
“application" made to the Court by -the 
decree-holder or tiie auction-purchaser 
complaining of resistance or obstruction 
having been offered. The summary of 
the proceedings given above indicates 
that no such application was presented 
by the decree-holder in this case and, in¬ 
deed, Mr. Duni Chand Kapur, who has 
argued the case on bnhilf of the respon¬ 
dent with considerable ability, admits 
that he is not able to point out any such 
application on the record. He, contends, 
however, that R. 97 does not say that 
the application must be in writing and 
that a decree-holder cm orally move the 
Court to take action. But Mr. Duni 
Chand is unalde to state when and at 
what stage this oral application” was 
made. He relies on the circumstance 
that the decree-holder was allowed to 
summon witnesses and at one stage she 
stated that she did not want to proceed 
against Ghnlam Muhammad and from 
these facts he asks me to conolude that 
proceedings were being taken at her in¬ 
stance. I am, however, unable to accept 
this contention. It is clear from the re¬ 
cord that investigation into the rights 
of the persons who had offered resistance 
had been started by the Court suo motu 
on the receipt of a report from the nazir 
and not on auy application oral or 
written made by the decree-holder. 

Tho provisions of 0. 21, Rr. 97 to 103 
are of a restrictive nature and, iu my 
opinion, strict compliance with them is 
necessary. They take away the common 
law right of tho deoreo-holdor or the 
persous who offer resistance in their own 
rights to have their respective olaims 
adjudicated upon in a regular civil suit 
and, therefore, they must be striotly oon- 
strued and if in a particular case it is 
shown that tho provisions of auy of these 

bave not b00Q striotly complied 
with, the penal consequence barring the 
suit cannot legally flow therefrom. Mr 
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Duni Chand hag referred me to a Single 
Bench decision of the Rangoon High 
Court reported as A I. R 1925 Rang, 
p. 374, where it was held that O. 21, 
R. 97, does not bar an investigation be¬ 
ing ordered in anticipation of the olr 
struction offered by a person in posses¬ 
sion. The point decided in that case 
does not arise here, but counsel argues 
that the ruling is of value as laying 
down that strict compliance with its 
terms is not necessary. It may be men¬ 
tioned, however, that the decision in the 
Rangoon case is not in accord with 
Sobha Ram v. Tulsiram*[l) and I may say, 
with all respect, that if it were necessary 
to decide the matter, I should be in¬ 
clined to follow the latter deoision. 

I must, therefore, hold that the learned 
Additional District Judge was not right 
in holding that the order passed by the 
Subordinate Judge on 25th November 
1925, directing the decree-holder to file 
a suit against the persons in possession 
was passed under 0. 21, R. 99, and the 
failure of the decree-holder to file such 
a suit did not under 0. 21, R. 103, make 
it conclusive as between the decree-holder 
and those persons. 

The learned Additional District Judge 
has given another reason for holding 
that that order had become conclusive, 
viz. that no appeal against it had been 
filed. If, however, that order was (as sup¬ 
posed by the learned Judge) one under 
O. 21, R. 99, it was not appealable ac¬ 
cording to the view that has found 
favour in the Punjab: see inter alia Gul- 
abi Dibi v. ASlam Khan (2). The failure 
to file an appeal against that order does 
not, therefore, affect the matter in any 
way. 

I,must, therefore, hold that the grounds 
on which the decree-holder's application 
for execution has been dismissed are 
legally Unsound. Accordingly I aocept 
the appeal, set aside the orders of the 
Courts below and remit the case to the 
executing Court for enquiry and dis¬ 
posal in accordance with law. Costs 
shall abide the event. 

N.k. Appeal accepted. 


(1) A. I. R. 1924 All. 495=46 All. 693 (F. B.). 

(2) [1917] 67 P. R. 1917=101 P. L. R. 1917 = 
411. C. 891=91 P. W. R. 1917. 
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Zafar Ali, J. 

Fazal Din Defendant—Appellant. 

v. 

Muhammad Shafi. and others — Plain¬ 
tiffs and Defendants—Respondents. 

Second Appeal No. 1482 of 1927, 
Decided on 13th December 1927, from 
decree of Senior Sub-Judge, Sialkot, D/- 
7th March 1927. 

Minor-Decree against—Guardian not vigi¬ 
lant of minor's interests—Decree Is not binding 
on the minor. 

Where the guardian ad litem of the minor 
against whom a decree is passed has been guilty 
of gross negligence and laches in conducting the 
suit on behalf of the minor the decree so passed 
can be set aside : 1 Lah. 27 and A. I. R. 1925 
Lah. 116, Ref. to. [P G75 C 2] 

Molisin Shah for Shuja Din —for Ap¬ 
pellant. 

Judgment.—The defendant-appellant 
Fazal Din or Fazla brought t wo suits—one 
against Mt. Muhammad Bibi and her 
four sons and the other against the said 
four minors and their uncle Lai Din. 
The minors' father was dead and their 
mother had remarried Lai Din. After 
the death of their father Mt. Muhammad 
Bibi leased out the minors’ land to Fazal 
Din for five years, but she resumed it be¬ 
fore the expiration of that period. The 
deed of lease was, however, inadmissible 
in evidence for want of registration and 
there was the further fact that the 
mother had no power to lease out the 
minors’ land for so long a period. The 
former suit was for damages for disposses¬ 
sion before time and the other was based 
upon a bond. A ministerial officer of the 
Court was appointed the minors' guar¬ 
dian ad litem in both the cases and both 
were eventually decreed. In execution of 
the decree a house of the minors was 
attached. Lai Din was appointed their 
guardian for the execution proceedings 
and he objected that the house was not 
liable to attachment and sale as the 
minors were agriculturists. The house 
was, however, sold and it was purchased 
by thedeoree-holder himself The mi¬ 
nors now sue to avoid the decrees and 
the sale. The trial Court deoreed their 
suit in fall. On appeal by Fazal Din the 
learned Senior Subordinate Judge oame 
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to the conclusion that the decree in the 
bond suit was binding upon the minors 
but that the decree in the suit for dam¬ 
ages was not because the guardian for that 
suit had been guilty of gross negligence 
inasmuch as he failed to raise necessary 
pleas and defend the action properly. 
With regard to the sale in execution the 
learned Subordinate Judge held that that 
too was not binding upon the minors as 
the guardian for the execution proceedings 
also had been guilty of gross negligence. 
Upon these findings the minors were res¬ 
tored to their original rights. 

In second appeal preferred by Fazal 
Din his learned counsel, Mr. Mohsin 
Shah, has raised only two contentions, viz, 

(1) that a decree against a minor cannot 
be set aside on the ground that his guar- 
dian'for the suit had been guilty of gross 
negligence in conducting thedefence; and 

(2) that the minors were not entitled to 
avoid the silo in toto as they had bene¬ 
fited by it to the extont of the part of 
the sale proceeds paid to another decree- 
holder. 


Lai Din who was the guardian in the 
execution case did not make any real 
effort to protect the minor's interests 
most probably because he was benefited 
at the expense of the minors inasmuoh as 
the decree as against him was also satis¬ 
fied by the sale of their house. The deci¬ 
sion of the lower appellate Court on this 
point appears therefore to be correct. 

The next question is whether the 
minors were benefited to any extent by 
the sale of their house. It may be ob¬ 
served that they were under no personal 
liability to pay anything and in no case 
they were liable to lose their house or any 
other ancestral property. If, therefore, 
the house sold in satisfaction of a decree 
in execution of which the house could not 
be sold they cannot be said to have bene¬ 
fited by the sale. This second contention, 
therefore, must also be overruled. The 
result is that the appeal fails and I dis¬ 
miss it with costs. 

S.J. Appeal dismissed. 


In support of Cl) counsel relies on 
Imam Din v. Puran Chand (ij in whioh 
Scott-Smith, J., held that a decree 
against a minor oannot be set aside only 
on ifroof of fraud and collusion on the 
part of his guardian, but if the guardian 
neglected to support the case of the minor 
and there is nothing to show that he did 
so deliberately that circumstance alone 
would" not entitle the minor to avoid 


the operation of the decree. This ruling 
was also cited before the Senior Subordi¬ 
nate Judge and he did not follow it in 
view of the later ruling of Scott-Smith, 
J., in Nawabsingh v. Gurbakhsh Singh (2), 
in which that learned Judge, considering 
Ahmad v. Amir (3), Ismail v. Sultan 
Bibi (4), Jowla v. Eira Singh (5), and G. 
Punnayah v. R. Viranna (6;, came to a 
■different conclusion. There can be no 
manner of doubt that the ministerial offi¬ 
cer of the Court who was appointed guar* 
dian ^ad litem in the suit for damages 
took'no steps whatsoever to defend the 
notion and wa s guilty of laches. Similarly 

(1) [1920J 1 Lah. 27=94 P. L. R. 1920= 55 

a ' T G o 38 f 87 Pl W - K 192 °- 

(2) A. 1. R. 1925 Lah. H6. 

(8) [1898] 35 P. R. 1898. 

W U917J103 P, R. 1918=6 P. L. R. l 9 18= 
49 I. 0, 864=155 P. W, R 1917 

(5) [1903] 65 P. R. 1903. 

(6] A. I. a. 1922 Mad. 373=45 Mad. 425. 
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Bhide, J. 

Bhagwan Das and another —Appel¬ 
lants. 

v. 

Amritsar National Bank Ltd. and 
others —Respondents. 

Miso. First Appeal No. 3219 of 1927, 
Decided on 10th April 1928, from order 
of Dist. Judge, Hoshiarpur, D/- 17th 
November 1927. 

Civil P. C., O. 21, R. 92— Insolvent. 

A judgment-debtor who has been adjudicated 
aa insolvent oauaot appeal from an order con¬ 
firming sale of his property: 47 I. C. 152; 10 S. 
L. R. 53; 41 All. 243 and A . I. R. 1920 Mad. 
556 (F. B.)-, Foil. » [p 676 O 1] 

Chandar Gupta for Fakir Chand —for 
Appellants. 

H. C. Kumar for Official Receiver and 
Madan Gopal Aggarwal —for Respond* 
ents. 

Judgment.— In execution of a deoree 
certain properties of the appellant Bhag¬ 
wan Das were attached and sold. Jodha 
Mai, the other appellant, was a mortgagee 
of some of the properties. On 18th July 
1927 Jodha Mai's agent Lala Sri Kri- 
shan Das made a statement to the effeob 
that he had no objection to the properties 
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being sold free of encumbrances and the 
amount realized being subsequently paid 
to him The properties were accordingly 
sold. No objections were raised to the 
sale and the sale was duly confirmed. 

A joint appeal has been filed on behalf 
of Bhagwan Das and Jodha Mai against 
the order confirming the sale. A prelim¬ 
inary objection is raised that the ap¬ 
peal is not competent as Bhagwan Das 
has been declared as insolvent and that 
Jodha Mai as a mortgagee has no right 
of appeal under S. 47, Civil P. C. 


It appears that Bhagwan Das was ad¬ 
judicated an insolvent on 2nd August 
1927, before the confirmation of the sale 
The learned counsel for the respondent 
has based his objection on the pro¬ 
visions of 0. 22, R. 8, Civil P. C., but in 
the present instance, Bhagwan Das was 
declared an insolvent before the appeal 
was filed and hence that rule does not 
seem to be in point. The real question 
for consideration appears to be, whether 
Bhagwan Das had any right of appeal, 
after his property had vested in the 
Receiver on his adjudication as an in¬ 
solvent. It has been held in Banamali 
Dutta v Lalit Mohan (1) by the Cal¬ 
cutta High Court that a judgment-debtor 
who has been adjudicated an insolvent 
has no right to maintain an appeal 
against a decision in execution proceed¬ 
ings that certain properties belonging to 
him were fraudulently"joncealed by him 
from his creditors and that the proper- 
person to appeal is the Official Receiver. 
The present oase appears to stand on the 
same footing. In Pragji Kala v. Assa 
Jalal (2) it was held that after adjudica¬ 
tion an insolvent cannot object to an ex¬ 
ecution sale: Sakhavantali v. Radha 
Mohan (3) and A. I. R. 1926 Mad. 556 
are also analogous cases and lend sup¬ 
port to the same view. I, therefore, hold 
that Bhagwan Das has no locus standi to 

maintain this appeal. 

As regards Jodha Mai it was conceded 
that be has no right to appeal under 
S. 47, Civil P. C , but it was requested 
that the appeal may be treated as a re¬ 
vision. I see no good reason to adopt this 
course. There is no doubt that Jodha 
Mai’s agent did state that the property 
may be sold free of encumbrances Jodha 

fl) ri9L8l 47 I. C. 152. 

(2) f 19161 10 S. L. R. 53=35 I. C. 530. 

(3) [1019] 41 All. 213=49 I. C. 810=17 A. L. 

J. 229. 


Mai’s grievance is that the learned Dis¬ 
trict Judge has said in his order that the 
mortgage charge may be paid subject to 
the validity of the mortgage being deter¬ 
mined by a competent Court. There ia 
no specific mention of this point in the 
statement of Jodha Mai’s agent dated 
18th July 1927, but it appears from the 
learned District Judge’s order that the 
intention was to leave this question of 
validity open. In any case this cannot 
affect the validity of the sale under ap¬ 
peal. I see no ground for interference in 
revision. I reject the appeal of both the 
appellants with costs. 

d.r./r.k. Appeal rejected. 


A. I. R 1928 Lahore 676 

Broadway and Coldstream, JJ. 

Budhoo —Accused—Appellant. 

v. 

Emperor— Opposite Party. 

Criminal Appeal No. 1388 of 1927, 
Decided on 31st January 1928, from 
order of Addl. Sess. Judge, Ferozepore, 
D/- 5th November 1927. 

Evidence Act , S. 24— Confession—Whether or 
not a confession is admissible in evidence is a 
matter which is to be decided after a full Consi¬ 
deration of the evidence and the particular 
circumstances of each case. 

It is not possible for a Court to say that the 
making of a confession appears to have been 
caused by any inducement, threat or promise 
except upon evidence bofore it. The inference 
may be suggested by the confession itself or by 
the ovidence of the rprosecution or by the evi¬ 
dence adduced by the accused person or by the 
surrounding circumstances which the Court ia 
always bound to take into consideration, but 
the couclusion cannot bo reached on surmise or 
conjecture. Whether or not a confession i» 
admissible in evidence is a matter which is to 
bo decided after a full consideration of the evi¬ 
dence and the partioular circumstances of each 
case: A. I. B. 1923 Pat. 18, Appr .; A. I. R+ 
1925 Lah . 605, Bef. and A. I. B. 1925 Cal. 587, 
Dist. [P 677 C 2] 

Nand Lai —for Appellant. 

M. Sleem for Govt. Advocate— for tho 
Crown. 

Broadway, J.— Ooe Amar Singh of 
mauza Sibian in the District of Feroze¬ 
pore was murdered on the evening of 8th 
September 1926. On the following-morn¬ 
ing a report was made by Hira Singh, 
lambardar, who stated that he had been 
informed by one Sajjan that Amar Singh 
had been killed by Nidhan Singh, Gurdiai 
Singh, Gurdit Singh and Budhu Moohi> 
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all of raauza Sibian. The police went to 
the spot and discovered that the four 
persons named could not be found in the 
village. Gurdit Singh and Budhu were 
ultimately arrested on 22nd December 
1926. Gurdial Singh gave himself up to 
Sodhi Lai Singh on 25th December 1926. 
Nidban Singh is still absconding. On 
5th January 1927, Gurdial Singh made a 
confession before a First Class Magis¬ 
trate and on tth Janaary 1927 Budhu 
did the same. These confessional state¬ 
ments implicated Sodhi Puran Singh and 
after further investigation Gurdial Singh 
was tendered a pardon and made an ap¬ 
prover, while Puran Singh, Gurdit Singh 
and Budhu were committed to session to 
be tried for the murder of the deceased 
Amar Siugh. The learned Additional 
Sessions Judge found that there was not 
enough reliable corroboration of Gurdial 
Singh approver’s statement against Paran 
Siugh and Gurdit Singh, who were accord¬ 
ingly acquitted. The approver’s state- 
ment'as against Budhu wa9 held to be 
sufficiently corroborated by his own con¬ 
fession and, being found guilty, he was 
sentenced to death under S. 302, I. P. C. 
He has appealed and the case is also be¬ 
fore the Court under S. 374, Criminal 
P. C. 

Dr. Nand Lai on behalf of the appel¬ 
lant has taken us through the evidence 
in detail and has urged that the evidence 
in the case is not sufficient to war* 


fession itself or by the evidence of thej 
prosecution or by the evidence adduced) 
by the accused person or by the surround - ! 
ing circumstances which the Court is! 
always bound to take into consideration, 
but the conclusion cannot be reached onj 
surmise or conjecture. Whether or not a 
confession is admissible in evidence is a 
matter which is to be decided after a full 
consideration of the evidence and the 
particular circumstances of each case and 
in the present instance all that has beeni 
pointed out by Dr. Nand Lai is that the 
appellant, having been arrested on 22nd 
December 1926, remained in the custody 
of the police until 8th January 1927, 
when his confession was recorded. Fur¬ 
ther it was urged that as the Sub-Ins¬ 
pector (P. W. 28) Khan Muzaffar Khan 
had stated that he had consulted the 
Court Inspector and had decided to sug¬ 
gest that one of the persons arrested 
should be made a witness, it must be in¬ 
ferred that an inducement was offered or 
a promise made to the appellant which 
led him to make his confession on 
8 th January 1927. 

A reference to Muzaffar Khan’s state¬ 
ment appears to me to raise the very 
opposite inference. He certainly states 
that on 19th January 1927, he had 
made up his mind after consulting 
the Court Inspector to propose the 
grant of pardon to either Gurdial Singh 
or Bndhu. It is. however. Derfectlv clear 


rant the oonolusion arrived at by the 
learned Sessions Judge. He urged that 
the confession of the appellants was not 
a voluntary one and that, therefore, it 
was inadmissible under S. 24, Evidence 
Act. He referred to various authorities 
in support of his contention laying greater 
stress on Emperor v. Panchkari Dutt (l). 
I have had already occasion to quote 
from this authority in Partab Singh v. 
Emperor (2) and do not, therefore, think 
it necessary to discuss that case again. 
The circumstances that existed in Panch¬ 


kari Dutt’s oase (l) do not exist in the on* 
under consideration and as was pointed oul 
in Emperor v. Ditvan Kahar (3) it is no 
possible for a Court to say that the mak 
ing of a confession appears to have beei 
oaused by any inducement, threat or pro 
miae exoept upon evidence before it. Th 
inference may be sugge sted by the oon 

(1) A. I. R. 1925 Cal. 587=52 Oal. 

(2) A. I.R, 1925 Lah. 605=0 Lab. 415. 

I 3 ) A. I. R. 1923 Pat. 18. 


from his statement that the consultation 
between him and the Court Inspector 
took place after 8th January 1927, when 
Budhu had made his confession. He, 
Muzaffar Khan, had after 8th January 
1927, two confessions before him, the 
one made on the 5th byGurdial Singh and 
the other made on the 8th by Budhu; and 
having regard to the fact that Sajjan, 
the man who had reported the matter to 
the lambardar, had, a9 he alleged out of 
fear, declined to give evidence as an eye¬ 
witness, it was only natural that the 
Sub-Inspector should have considered it 
advisable to attempt to get one of the two 
arrested persons who had confessed, to 
give evidence. There is nothing in¬ 
herently improbable in the approver's 
statement nor in the confession of'the 
appellant. The one or two differences in 
their statement, whiob have been empha¬ 
sized by Dr. Nand Lai, are in my judg¬ 
ment, minor ones and wholly immate¬ 
rial. 
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The story told by the approver is that 
he and his companions all of whom had 
some sort of grudge against the deceased, 
had been hired by Sodhi Puran Singh to 
kill A mar Singh who had supplanted 
him as sarbarah lambardar in the vil¬ 
lage, that they had beea promised Rs 600 
for the deed and that on the day in ques¬ 
tion, 8th September 1926, they had dis* 
covered that Amar Singh had g me out 
in connexion with his agricultural pur¬ 
suits and that it would be a convenient 
opportunity to waylay, on his return 
Accordingly they had gone out armed 
with gandasas and a chhavi and ambushed 
him near a pond a short distaace from 
the village. Gurdit Singh had caught 
the reins of his horse and then pulled 
him into the pond by his hair while the 
other three including the approver had 
hacked him to death with their weapons. 
After this the horse was tied at a little dis¬ 
tance and Amar Singh’s corpse dragged 
to one side. The approver and his com¬ 
panions spent the rest of the night in the 
village and early in the morning came to 
know that a report was to be made 
against them. They endeavoured to get 
Puran Singh to pay them Rs. 600, but 
being unable to get the money from him 
had absconded wandering about in vari¬ 
ous places till finally, Budhu and Gurdit 
Singh having returned to their village 
were arrested and the approver himself 
thought it advisable to give himself up 
to Sodhi Lai Singh, hoping that through 
his assistance he would get pardon. 

. I see no reason to doubt the approver’s 
complicity in the murder of Amar Singh 
and agree with the learned Sessions J dge 
that his statement is sufficiently corro¬ 
borated by Budhu’s own confession and I 
would, therefore, dismiss the appeal and 
confirm the sentence of death. 

Coldstream, J. —I concur. 

N K. Appeal dismissed. 
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Tek Chand, J. 

Matu Mai —Defendant—Appellant. 

v. 

Banarsi Das and others— Plaintiffs 
and Defendants—Respondents. 

Misc. Seoond Appeal No. 127 of 1927, 
Decided on 19th December 1927, from 
order of Dist. Judge, Ludhiana, D/- 
29th October 1926. 
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Evidence Act S. 115 -Party giving a parti - 
cular form to a document for avoiding stamp 
duty cannot take aid of the principle that deeds 
and contracts of the people of India ought to 
be liberally construed . 

A party who gives a particular form to a docu¬ 
ment iu order to avoid stamp duty cannot in¬ 
voke the aid of the principle that deeds and 
contracts of the people of India ought to be 
liberally construed and literal sense is not so 
much to be regarded as the real meaning of the 
parties : 40 P. R. 1913, Dist . [P 680 C 2] 

Alehr Chand Mahajan for Jagan Nath 
Aggarwal —for Appellant. 

Fakir Chand —for Respondents. 

Judgment/' — In order to clearly 
understand the facts of this case it is 
necessary to refer to the following pedi¬ 
gree table : 

Ghulla Mai 

Mt. Chaodi (m) Bihari Lai 
• (daughter) | 

Nihal (m) Mt. Gangi Mathra=(m) Mt. 

Chand (daughter) Das I Kishen 

I Devi 
Mt. Durgi 
(daughter). 

On the 2nd October 1883 Ghulla Mai 
mortgaged the house in dispute to one 
Jamita Mai for Rs. 700 for a term of 30 
years. The mortgage-deed contained 
several onerous conditions, which it is 
not necessary to detail here. On the 8th 
May 1908 Jamita Mai’s heirs alleging 
themselves to be full owners of the house 
sold it for Rs. 2,180 to Tulsi Ram, who 
in turn sold it to Kashi Ram Chetu Mai 
and the latter again sold it to Matu Mai 
defendant-appellant by a registered deed, 
dated 22nd December 1921, for Rs 3,500. 
Matu Mai is now in possession of the 
property and claims to be the owner. 

In the meantime Ghulla Mai and Mfc. 
Chandi had died and were succeeded by 
Mathra Das. On the 1st March 1909 a 
document (Ex. P.-3) was exeouted by Mt. 
Kishen Devi, widow of Mathra Das and 
Mt. Gangi, his sister, whereby they, des¬ 
cribing themselves as the heirs of Ghulla 
Mai, purported to release the equity of 
redemption in the aforesaid house to 
Nihal Chand. This document was writ¬ 
ten on a stamp-paper worth Rs. 5 only 
and was described and registered as a 
deed of release. 

On the strength of this deed Nihal 
Chand on the 18th June 1909, instituted 
a suit for redemption of the house itn- 

• [L. P. Appeal against this judgment was 
dismissed on 21st March 1928.) 
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pleading as defendants the heirs of the 
original mortgagee Jamita Mal and their 
assignees as defendants. The suit was 
dismissed on the preliminary point that 
on the plaintiff's own allegations the 
term of the mortgage had not expired 
and the suit was promatnre. 

On the 3rd Jnly 1921, Nihal Chand 
sold his rights in the equity of redemp¬ 
tion to Joti Prashad and on the 23rd 
December 1921, both Nihal Chand and 
Joti Prashad instituted the present suit 
for redemption of the house against the 
original mortgagee Jamita Mai’s heirs, 
the subsequent transferees (including 
Matu Mal and Mt. Kishen Devi and Mb. 
Gangi.) It is important to note that in 
the plaint the plaintiffs specifically 
stated that the deed executed by Mt. 
Kishen Devi and Mt. Gangi in favour of 
Nihal Chand on the 1st March 1909, 
(Ex P. 3) on which they based their 
title was a deed of release. 

Mt. Kishen Devi originally admitted 
the plaintiffs’ claim but subsequently 
she filed a second jawab dawa stating 
that sho had not transferred her rights 
to Nihal Chand and that she was the 
victim of fraud. The other defendants 
contested the suit on various grounds, of 
which those material for our present pur¬ 
poses are that-the deed of the 1st March 
1909 relied on by the plaintiffs is in¬ 
effectual to pass any title to them inas¬ 
much as: 

(a) One of the executants, Mt. Gangi, 
being the sister of the last male holder, 
Mathra Das, had no rights to succeed 
to him. 

(b) Mathra Das had left a son Durga 
Das who should be impleaded as a party. 

(o) If Durga Das be not proved to be 
Mathra Das’s son, his widow Mt. Kishen 
Devi could not by executing a deed of 
release in favour of a stranger like Nihal 
Chand invest him with any rights in the 
equity of redemption. 

It is important to note that when this 
last objection was raised, the plaintiffs, 
realizing that the deed executed by the 
two ladies pn the 1st Maroh 1909, in 
favour of Nihal Chand, plaintiff, could 
confer no legal right on him, definitely 
took up the position that this deed, 
though styled as a deed of release, was 
in reality an ‘‘out-and-out sale,” the 
consideration for whioh was the amount 
spent by Nihal Chand in defraying the 
marriage expenses of the daughter of Mt. 


Kishen Devi. At the trial the plaintiffs 
led evidence to prove that Nihal Chand had 
spent largesums of money on the marriage. 

The trial Court in its judgment dated 
7th July 1924 held that the plaintiffs 
had no locus standi to sue as the transac¬ 
tion of the 1st March 1909 was in 
reality a deed of release and not a deed 
of sale as alleged and that it conferred 
no title on Nihal Chand. It accordingly 
dismissed the suit. 

The judgment was set aside on an ap¬ 
peal by Lala Topan Ram, District Judge, 
who ordered a re-trial on the ground that 
the trial was defective inasmuoh as Durga 
Das, the alleged son and heir of Mathra 
Das had not been impleaded as a party. 
Durga Das was accordingly impleaded 
and fresh evidence led by both sides. 

On remand the plaintiffs realizing the 
weakness of their evidence as to con¬ 
sideration, shifted their position once 
more and alleged that the deed of 1st 
March 1909, was neither a deed of release 
nor an out-and-out sale but was a gift. 
The learned Senior Subordinate Judge 
again dismissed the suit holding that 
Durga Das had not been proved to be the 
son of Mathra Das and that the deed of 
1st Maroh 1909 was really a deed of 
release and not a valid assignment of ’the 
equity of redemption. 

On appeal by the plaintiffs the learned 
District Judge has, however, taken the 
contrary view and holding the deed to bo 
a gift, has held that the plaintiffs had a 
loous standi to sue and has remanded the 
case to the trial Court for decision of 
certain issues whioh had been undecided 
by the trial Court. 

On second appeal, the first point urged 
by the defendant-appellant’s oouusel is 
that the suit was barred by limitation 
under Art. 134 as the mortgagee Jamita 
Mal representing himself to be the full 
owner of the mortgaged-property had sold 
it to Tulsi Ham in 1908 and then he had 
made subsequent alienations in whioh 
the house had been described as the pro¬ 
perty of the transferees. It was conten¬ 
ded that this is a pure question of law 
patent on the faoe of the record and 
should be allowed to be raised for the 
first time in this Court. I am, how¬ 
ever, unahle to accede to this contention 
as, in my opinion, the decision of the 
question depends on faots whioh are not 
on the present record and to ascertain 
whioh a remand would be neoessary. 


680 Lahore Matu Mal v. BAKARSl Das (Tak Chand, J.) 


I am, however, of opinion that the ap¬ 
peal should succeed on the -short ground 
that the plaintiffs-respondents ought not 
to have been allowed to urge for the first 
time after remand that the deed of re¬ 
lease dated 1st March 1909, in favour of 
Nihal Caand was in reality a gift. As 
already pointed out the document in 
question was executed as a release deed: 
it was written on a stamp-paper of Rs. 5, 
which is theduty payable on a release-deed, 
it was registered as a release-deed, 
and in the plaint the plaintiffs them¬ 
selves described it as a release-deed. Sub¬ 
sequently when the defendants objected 
that a release-deed by Mt. Kishen Devi 
was ineffectual in law to confer any right 
on Nihal Chand or his assignee Joti Par- 
shad, the plaintiffs took up the position 
that it was in reality a deed of sale, the 
consideration for which was the amount 
spent by Nihal Chand on the marriage 
expenses of Mt. Kishen Devi’s daughter. 
At the trial evidence was led to prove the 
contention and witnesses came forward to 
depose that Nihal Chand had actually 
paid the expenses of the marriage in pur¬ 
suance of this agreement. When that 
plea failed and the evidence was held to 
be unreliable the plaintiffs turned round 
and after remand stated that the deed in 
question was neither a release nor a sale 
but was in reality a gift. In my opin¬ 
ion the plaintiffs should not have been 
allowed to shift their ground in this 
manner. 

The learned District Judge has re¬ 
ferred to a Single Bench decision of the 
Chief Court reported as Nidhan Singh v. 
Sham Singh (I) and Mr. Fakir Chand for 
the respondents has relied strongly on it. 

It was decided there that 
deads and contracts of the people of India 
ought to be liberally construed and literal sense 
is not so much to ba regarded as the real mean¬ 
ing of the parties. 

This ruling is, however, wholly dis¬ 
tinguishable from this case and the pass¬ 
age cited must be taken as having re¬ 
ference to the peculiar facts of that case. 
In the present case, it is not merely a 
question of putting a liberal construction 
on the terms of a deed, but the real point 
is whether a literate person, residing in 
a town and belonging to one of the com¬ 
mercial classes also having special know¬ 
ledge of the real nature of the transao- 
tion had deliberately taken up the posi- 

(1) [1S13J 40 P. It, 1913 =17 I. C. 524=24 P. 

L. R. iai3. 
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tion that the transaction was a sale for 
which consideration had actually passed, 
should be subsequently allowed to urge 
that the transaction was in reality one of 
a purely gratuitous character and that 
consideration was not intended to pass 
and did not in fact pass. 

It is also important to note that before 
me Mr. Fakir Chand has not taken up 
the position that the'document was des¬ 
cribed as a release-deed by inadvertence 
or owing to the ignorance of the scribe, 
but he has boldly asserted that the 
transaction was deliberately given the 
form of a release-deed to avoid payment 
of stamp-duty. If this was so the plain¬ 
tiffs cannot invoke the aid of the rulings 
which lay down that deeds executed by 
ignorant people in this country should be 
liberally construed. 

Mr Fakir Chand has not sought to 
contest the finding of the trial Court that 
the plaintiffs had failed to prove that the 
transaction was one of sale, nor has he 
assailed the view of the lower Court that 
taken as a deed of release it was ineffec¬ 
tual to confer any legal title on Nihal 
Chand or his assignee Joti Parshad. Ho 
admits that one of the executants, Mt. 
Gangi, had no right whatever in the 
equity of redemption of the house which 
belonged to her deceased brother, and 
which on his death had vested in Mt. 
Kishen Devi. Mr. Fakir Chand also admits 
that Mt. Kishen Devi could validly re¬ 
lease, relinquish or surrender her rights 
only -in favour of a person, who was 
one of her heirs or had an interest 
vested or contingent in it and concedes 
that Nihal Chand is not such a person. 

I hold, therefore, that the lower Courts 
acted illegally in allowing the plaintiffs 
to set up an entirely new and inconsis¬ 
tent case after remand. 

I wish also to point out that Mr. Fakir 
Chand ha 3 not suggested any valid reason 
for holding fcho document to be a deed of 
gift. The phraseology used in it is clear 
and explicit and there are no materials 
on the record whioh would indicate that 
the transaction was anything different 
from what it purported to be. 

For the foregoing reasons I hold that 
the plaintiffs had no locus standi to main¬ 
tain the suit. Accordingly I accept the 
appeal, set aside the order of the learned 
District Judge and dismiss the suit. 
Having regard to all the ciroumstanoes 
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of the case an.l especially ia view of the 
faot that both parties had put forward 
several frivolous pleas, I leave the parties 
to bear their own costs throught. 

K k. Appeal accepted. 
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Addison and Coldstream, JJ. 
Chatru Malik— Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeals Nos. 674 aud 675 of 
1927, Decided on 2Lst May 192S, from 
order of Sess. Judge, Multan, D - 6th 
June 1927. 

(a) Evidence Act, S. 111. Ulus. ( b)—Con¬ 
duct of the accused can be used for corrobora¬ 
tion of approver. 

The evidence of an accused person’s conduct 
may be used as oorroboration of an approver's 
story: R. v. Feigenbaum, (1919) 1 K.D. 431. Rel. 
on. [P 095 C 2) 

(b) Penal Code, S. 464—“ makes ” means 
“ creates ” or “ brings info existence. ” 

The word “ makes ” means, creates or bring 
into existence : SS All. 430, Rel on. (P 686 C 2] 

A writing may purport to be a will although 
it turns out to be technically defective (41 
Mad. 589. Rel on.), and therefore such a will, 
though incompleto and ineffective, cannot be 
said to have bson not ‘■made’’ within the 
meaning of S. 464. (P 636 C 2) 

Moti Sugar and J. L. Kapur —for Ap¬ 
pellant. 

R. C. Sotii —for the Crown. 

Coldstream, J.—On 6th June 1923, 
Moti Ram a Government pensioner liv¬ 
ing in Multan, possessed of property 
valued at about a lakh of rupees, ex¬ 
ecuted a will which was registered three 
days later. On 29th April 1926 he was 
struck by paralysis and on 29th May 
following he died. 

On 28th July 1926 the Official Recei¬ 
ver of Multan was searching the shop of 
Tqla Ram, an undischarged bankrupt, 
who practised as a petition-writer, m 
order to take possession of his property. 
While he was going through Tola Ram’s 
papers he saw Tola Ram tear up a 
document. The Offioial Receiver took 
possession of the pieces. Next day be 
was asked by Hari Das, a cousin of Moti 
Rpara, and some other parsons whether 
he had come across a forged will pur¬ 
porting to be that of Moti Ram among 
the papers he had seen. He put the 
pieces of the torn document together and 
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saw that the writing on this was ap¬ 
parently a deed thumb-marked by Moti 
Ram amending a previous will of 1923. 

The documeut bore the signature of 
Dwarka Das and Chatru Malik as attest¬ 
ing witnesses. It was dated “ Baisakh, 
equivalent to (—) May " a space for the 
day of the month being left vacant. 

Moti Ram had three brothers, Shut 
Malik, Teju Malik and Loku Malik. 1 nder 
the original will (Ex. P. H.), Loku 
Malik and Teju Malik and Radha Malik, 
son of Shut Malik, had been given noth¬ 
ing out of the estate, the main property 
of the testator having been bequeathed, 
after deducting certain bequests in 
favour of Moti Ram’s widow, other 
female relations and charity, to the three 
grandsons of Shut Malik, whose son 
Radha Malik, their father, was specifically 
excluded from any benefit. The new 
will, which is Ex. P/A, included, how¬ 
ever, a bequest of Rs. 5,000 to Teju Malik, 
of which a sum of Rs 2,200 was stated 
to have been paid off already, leaving 
Rs. 2,800 as the net bequest. It also 
included a bequest of Rs. 4,000 to 
Radha Malik and left the residue of the 
estate not as previously willed to the 
sons of Radha Malik, but to be divided in 
three equal shares between the descen¬ 
dants of Teju Malik, Katu Malik, the 
son of Loku Malik, aud the descendants 
of Radha Malik. Other noteworthy 
amendments made in the original will 
were an increase from Rs. 200 to 
Rs. 1,000 in the bequest to Moti Ram’s 
servant Chela, the substitution of Radha 
Malik for Moti Ram’s widow as guar¬ 
dian of Radha Malik's sons and a change 
in the provision for Moti Ram's widow 
who, according to tho original will, was 
entitled to maintenance at the rate of 
Rs. 75 per mensem but under the am¬ 
ended will was to be given Rs. 4,000 in 
oash and maintenance at the rate of 
Rs. 35 per mensem. 

The Offioial Reoeiver reported his pro¬ 
ceedings to the Senior Subordinate Judgo 
and this led to a judicial enquiry by Mr. 
Meehan, Magistrate,First Class, under the 
order of the District Magistrate. On 
29th August 1926 Dwarka Das, who had 
signed the dooument Ex. P./A, as an at¬ 
testing witness, offored to make a full 
disolosure. He was tendered a pardon and 
on his and other evidence, Chatru Malik, 
the second attesting witness, of the doou¬ 
ment Ex. P/A, Tola Ram, the petition- 
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•writer, the scribe of the document, Teju Dwarka Das had attested the document 
Ram, the beneficiary under its provisions Ex. P/A, but they signed it at the in- 
and two others Ram Kishan and Jassu stance of Moti Ram who was in his per- 
Malik who were alleged to have con- feet senses and had thumb-marked it 
spired in the making of the document, after Tola Ram had read it out. He 
were committed for trial at Sessions explained that he had been falsely inl¬ 
ander Ss 467 and 467/109, I. P. C., for plicated by Hari Das and others who 

forgery aDd abetment. were Arya Samajists while he was a 

The documentary evidence included two Sanatanist. 
documents, Exs P/S and P/T, which the Teju Malik disclaimed any knowledge 
Official Receiver had found among Tola of the .registered will, Ex. P/H, and 
Ram’s pape-s after he had made enqui- stated that he had come to know of 
ries into the case. These were mani- the existence of the document, Ex. 

festly preliminary drafts of the final P/A, only after its seizure at Tola 

document Ex. P/A. The prosecution Ram’s shop. He admitted, however, 

also produced Tola Ram’s register of that he had urged Moti Ram to make- 
which the Official Receiver had taken some provision for him and stated 
possession when searching his shop. In that Moti Ram had promised to do this, 
this register the entry No 499 is dated He had been sent by Moti Ram to fetch 
2nd May. On the next page there is in Lila Ram, the scribe of’the registered 
the margin a thumb-mark alleged to be will, but had brought Tola Ram as he 
Moti Ram's, but the space for the copy could not find Lila Ram. He also 

of the document entered is blank. The pleaded an alibi, stating that he was in 

entry after this, No. 501, is dated oth Hardwar on 9th June. 

May. The Sessions Judge, believing the pro- 

The accused all denied their guilt, secution evidence and rejecting the evi- 
Tola Ram declared that he had written dence produced by these accused in sup- 
the document Ex. P/A on 4th May 1926 port of their defence, convicted Tola Ram 
at the dictation of Moti Ram, after hav- and Chatru Malik on both charges, in- 
ing written the two drafts Ex P/S and flioting a single sentence of six years 
P. T which he had corrected there and rigorous imprisonment on the former 
then according to Moti Ram’s instruc- and three years’ rigorous imprisonment 
tions. When he was reading the draft with a fine of Rs. 500 on the latter 

out; to Moti Ram, Dwarka Das and whom he held to have been merely a 

Chatru Milik came into the room. They tool of Tola Ram. Teju Malik, who was 
attested the will with their signatures, in his opinion clearly the person who in- 
Teju was not present. Moti Ram was spired the forgery, was convicted of two 
incapable of writing and therefore put offences under S. 467 read with S.109, 
his thumb-mark on the deed. Two or I. P- 0., and sentenced to the single 
three days later Moti Ram returned the punishment of five years' rigorous im- 
document to him, saying he was recon- prisonment and Rs 1,000 fine 
sidering the matter. The omission to Kishan and Jassu Malik who had denied 
date the will was due to Tola Rim’s own knowledge of the matter were acquitted, 
inadvertence. He had left the space in not, however, because their plea of alibi 
his register for the copy of the document was found established, • but because the 
blank under Moti Ram's instructions as approver’s story had not been oorrobo- 
he had not time to copy out the docu- rated so far as it concerned them by in 
ment. Moti Ram himself had torn the dependent evidence. , 

document before he returned it to him The convicts appealed, Tola Kam ano 
and he attempted to destroy it in the Teju Malik through Doctor Gokal Cha 

Official Receiver's presence because Moti Narang (Criminal Appeal No oiom 
Ram had told him to tear it up and keep 1927), and Chatru Malik th « ,u 6“ 
the matter to himself. He had not des- Moti Sagar (Criminal Appeal No. blio 

troyed it before because he had been suf- 19:47). a; , t 

fering from a weak heart. He attributed The appeals came before DaUp bingo, » 
the charge against him to the enmity of who, after noticing certain dime 
Hari Das who had been excommuni- of fact and law, passed an order & 

cated by his brotherhood. the appeal for hearing to a L>iv 

Chatru Malik admitted that he and Bench. 
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We have been taken through the re¬ 
cord by the counsel for the appellants 
and have heard Mr Soni who opposed 
the appeals on behalf of the Crown. 

The evidence has been very fully des¬ 
cribed and discussed in the exhaustive 
judgment of the Sessions Judge and 
the e is no need to refer to it in detail 
here. It consists principally of the de¬ 
position of the approver Dwarka Das, 
whose story is that on 9th June 
1926 Jassu Malik, Ram Kishan, Teju 
Malik and Kattu Malik took him from 
bis house to Ram Kishan's house 
where ho was told that, in order 
to remove the injustice done to Teju 
Malik and Kattu Malik in Moti Ram’s 
registered will, another will had been 
drafted by Tola Ram in consultation 
with Teju Malik and Kattu Malik. He 
was asked to attest the new document, 
Teju Malik and Kattu Malik promising 
to pay him Rs. 100 for his services. He 
went with Jassu Malik, Teju Malik, Ram 
Kishan and Kattu Malik to Tola Ram’s 
shop where the document, Ex. P/A, was 
read out by Tola Ram. He at'ested it. 
It bore the thumb-mark of the executor, 
but had not been signed by Chatru 
Malik. The document was left with 
Tola Ram. Next day Teju Malik told 
Dwarka Das that Tola Ram wanted 
Rs. 300 for writing the deed and had 
been paid Rs. 100 so far. Pour or five 
days after signing tbe will he, the ap¬ 
prover, had gone to Hyderabad in Sindh 
where his son was at the time. About 
the 22nd August Teju Malik oame to 
him there and informed him that the 
will had been seized and that a warrant 
for his (the approver's) arrest had been 
issued. He returned to Multan and re¬ 
mained in hiding for two days. On 
29th August ho petitioned to be given a 
pardon. 

There is no reason why in this 
case the approver’s evidence should be 
exempted from the well-established 
rHle of praotice followed by this Court 
that the testimony of an accomplice is 
not sufficient for the conviction of an ac¬ 
cused without corroboration connecting 
that acoused with the offenoe of which 
he is oharged. The questions therefore 
before us for decision are: firstly, whether 
the approver's story is acceptable as sub¬ 
stantially true as a whole ; secondly, whe¬ 
ther there is other sound evidenoe 
corroborating it in respect of eaoh of tho 


accused : and lastly, if the accused are 
proved to have acted as stated by the ap¬ 
prover, for what, if any, offence is each 
accused punishable? Prima facie, the 
document Ex. P/A is in itself highly sus¬ 
picious. Admittedly it was made when 
Moti Rim was suffering from a severe 
stroke of paralysis which disabled him 
phjsically and ended in his death The 
facts that it is not dated, that it was not 
produced by any of the beneficiaries or 
executors, that it was discovered in tbe 
possession of Tola Ram, that an attempt 
to des roy it was made when the Official 
Receiver proposed to take it from Tola 
Ram, and that it was not copied in Tola 
Ram's register although a thumb-mark 
was placed against the space left for it, 
all heighten the suspicion attaching toit. 
There is also a presumption that if it is 
a forgery, it was made by, or at the 
instance of, tbe persons benefited by tho 
alterations it makes in the registered 
will. There is nothing incredible in 
the approver’s story which as a whole is 
prima facie inherently probable. 

In arguing tbe case before ns, the 
learned counsel for the appellants have 
criticized at great length the medical and 
other evidence produced to prove that at 
the time when, according to Tola Ram 
and Chatru Malik, the document was 
written, thumb-marked, and attested, 
Moti Rim’s condition was'such as to pre¬ 
clude the possibility of its having been 
in fact authorized or executed by Moti 
Ram. Reliance has been placed by them 
upon the defence evidence produoed on 
this point and it is contended that by the 
prosecution and defence evidence read 
together it has not be3u established be¬ 
yond possibility of doubt that the docu¬ 
ment could not have been drawn up with 
his assent and, in accordance with brief 
directions such as might have been given 
by a man who was too ill to speak 
fluently. All this evidence has been 
oarefully scrutinized by the learned Ses¬ 
sions Judge. 

According to the defenoe version, both 
the drafts Exs. P/S and P/T and the docu¬ 
ment Ex. P/A were written out at Moti 
Ram’s dictation. It is obvious from the 
comparison of these three documents with 
eaoh other and the original will that the 
drafting o£tbe final document Ex. P/A 
could not Have been aooomplished without 
continued reference to what had been 
written before. 
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Having considered the whole evidence 
of the matter before U9, I am of opinion 
that the learned Sessions Judge’s conclu¬ 
sions on the facts are justified by the 
evidence and correct. I find it proved by 
the evidence including that of Chela Ram 
(P. W. 20), Moti Ram’s servant (who 
stood to gain were the document Ex. P/A 
acted upon), Doctor Vaina (P.W*8) who 
attended Moti Ram from 29th April till 
5th May, Doctor Mehta (P. W. 11), 
Major Puri, Civil Surgeon (P. W. 7), 
Doctor Gopal Das (P. W. 9), who visited 
him regularly throughout his illness and 
never missed visiting him on more than 
two consecutive days, that Moti Ram 
could not have authorized or voluntarily 
executed the document Ex. P A between 
tire 2nd and 5th May. For reasons given 
by the learned Sessions Judge I reject the 
defence evidence on the point. Be3ide3 
direct evidence as to Moti Ram’s condi¬ 
tion at the time, we have in support of 
the approver's story the suspicious cir¬ 
cumstances already mentioned and the 
facts to which attention has been drawn 
by the Sessions Judge that, while a large 
number of the respectable witnesses at¬ 
tested the registed will the attesting wit¬ 
nesses of the document Ex. P A are 
Dwarka Das and Chatru Malik, that none 
of the executors appointed under the 
registered will was informed of the new 
will except Teju Malik, and that Moti 
Ram’s legal advisers who attested the 
registered will were not informed of it, 
nor was the presence of any medical man 
seoured to certify Moti Ram’s fitness to 
execute a will. I also agree with the 
Sessions Judge in finding that the defence 
evidence does not falsify the approver's 
statement that he was not in Multan 
when, according to the appellants he 
added his signature to the document. 

It is to be noted that it has been proved 
by expert evidence that the thumb-impres¬ 
sion on Ex. P/A and in Tola Ram's regis¬ 
ter are of one and the same person. As 
regards the resemblance between these 
signatures and Moti Ram s signature on 
the registered will, the expert evidence is 
that these thumb-marks are similar in 
type and general appearance to the sig¬ 
nature on tho registered will, but that he 
oannot swear to their being of the same 
person It is not, however, disputed that 
the signature on the document Ex. P A 
is Moti Ram’s. The appellant's case is 
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that Moti Ram himself put his thumb- 
mark on the document Ex. P/A. I also 
agree with the learned Sessions Judge's 
opinion regarding the evidence produced 
by the defence to prove enmity between 
Hari Das at whose instance the accused 
were proceeded against and tho appel¬ 
lants. The alleged ex-communication of 
Hari Das took place fourteen years pre¬ 
viously, and there is in my opinion no 
cogent ground for holding that Hari Das 
was inspired by personal enmity in in¬ 
sisting on the matter being brought to 
light. 

Before considering the evidence against 
each of the accused individually it will 
be as well to dispose briefly here of their 
pleas of alibi, for, if these are established 
it is obvious that the evidence of the ap¬ 
prover will be materially shaken. Doctor 
Gopal Cband Narang has attached im¬ 
portance to the alibi evidence of his 
client Teju Malik. This has been des¬ 
cribed in detail by the learned Sessions 
Judge. Teju Malik declared that he noted 
the numbers of the tickets issued to him 
on 6th June from Multan to Ilardwar, 
on the 10th June from Hardwar to 
Lahore and on the 11th June from Lahore 
to Multan ; but this evidence has been 
broken down by the further examination 
of the clerk, D. W. 2, on 23rd May 1927, 
who deposes that the tickets from Hard- 
war to Lahore No. 89385 whioh Teju 
Malik declared was issued to him was a 
half-ticket. As regards this evidence 
about the ticket numbers 1 agree with 
the learned Sessions Judge’s conclusions 
that the probable explanation is that 
Teju Malik somehow or other obtained 
the numbers of tickets sold on particular 
dates and used this knowledge to bolster 
up an alibi. The evidence of Teju Ram s 
Panda at Hardwar and the other wit¬ 
nesses who support his alibi has been 
rightly rejected by the Sessions Judge for 
the reasons he gives. As regards the 
pleas of alibi . . . . advanced by Ram 

Kishna and Jassu Malik, the acquitted 
accused, I find that their evidenoe is not 
incompatible with the truth of the ap¬ 
prover's story. 

For all these reasons I accept the ap¬ 
prover’s evidence as conclusively estab 
lishing that the dooument, Ex. P/A, was 
not executed by, or with the authority 
of, Moti Ram but was a fictitious docu¬ 
ment. 
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It is now to be considered bow far 
the approver’s story implicating the in¬ 
dividual appellants is corroborated by 
other evidence connecting them with the 
forgery. As regards Teju Malik there is 
no direct corroboration of the approver's 
evidence implicating him. There are, 
however, the facts, that he and his family 
were beneficiaries along with Khattu 
Malik, his nephew under the new will 
(having received nothing under the regis¬ 
tered will), Teju Malik personally being 
especially favoured with a bequest of 
Rs. 5,000 in cash We have his own ad¬ 
missions that he was anxious to have the 
registered will amended in his favour and 
had elicited a promise to this elfect from 
Moti Ram during his illness and that he 
had fetched Tola Rim at Moti Ram’s 
instance because the scribe of the original 
will whom Moti Ram first asked him to 
summon could not be found There is 
also the evidence of Chela Ram that Teju 
Malik asked him (witness) to show him 
the original will and that be had objected 
to Chela Ram’s taking Moti Ram’s 
papers from Moti Ram's Baithak to the 
latter’s house where they would be safer. 
He was seen by Radho Ram, (P. W. 19), 
and Chela Ram (P. W. 20) going to Tola 
Ram’s house during the period of Moti 
Ram's illness once or twice. 

There is also the evidence of Radho Ram 
that on the morning of the day of Moti 
Ram’s death, he saw an ink-roller, suoh as 
is used for taking thumb-impressions pro¬ 
jecting from Teju Malik’s pocket when he 
and Taju Malik were sittiug beside Moti 
Ram who was asleep. The witness said 
that he took possession of the roller and 
told Chela Ram about it. Chela Ram 
has given evidence that be was informed 
about it by Radho Ram, but his evidence 
at the trial regarding the time at whioh, 
aooording to the information Radho Ram 
had taken possession of the roller was 
totally different from the time mentioned 
in his statement before the committing 
Magistrate. On being cross-examined on 
this inconsistency he oollapsed. In view 
of the fact that the learned Sessions 
Judge has dismissed the story about the 
roller as a clumsy piece of fiction, I at¬ 
tach no importance to it. Certainly Teju 
Malik had ample opportunity for pro¬ 
curing the thumb-mark of the paralytic 
Moti Ram upon the document. There 
is no doubt that the evidence of an ac¬ 


cused person’s conduce may be be used a3 
corroboration of an approver's story. If 1 
authority is required it is fouod in R. v. 
Feigeniaum (U, a judgment of the Court 
of criminal appeal. I have weighed the 
accepted evidence with care. Obviously 
it raises a very strong suspicion against 
Teju. It cannot, however, be said that 
it is inconsistent with his innocence, and 
it is, in ray opinion, insufficient as corro¬ 
borative evidence necessarily connecting 
him with the crime. I would, therefore, 
accept Teju Malik’s appeal and acquit 
him, ordering the fine if paid to be re¬ 
funded. 

As regards Tola Ram, th>- proved cir¬ 
cumstances afford strong corroboration ol 
the approver's story so far as it implicates 
him. He wrote the deed and kept it in 
his custody from which it wa9 taken by 
surprise and in spite of his effort to 
destroy it. There is also evidence 
that, after proceedings had begun in 
the committing Magistrate’s Court, 
Tola Ram submitted a petition on 
2Lst October 1926, to the Deputy 
Commissioner, Multan, stating that he 
would make a full disclosure of the true 
facts and produce evidence to prove 
them if he was given a free pardon. His 
explanation that he did this in conse¬ 
quence of a message from Malik Hari 
Das may or may not be true, but it does 
not lessen the foroe of this evidence of 
conduot whioh alone would raise a 
powerful presumption that he joined in 
the act for whioh he and his oo-accused 
were being prosecuted. Finding that 
there is independent evidence connecting 
Tola Ram with the acts for which he 
was tried, I accept the approver’s state¬ 
ment against him throughout. 

Chatru Malik’s case is peculiar in 
that there is no direct positive evidence 
of the approver implicating him. All 
that we have from the approver about 
Chatru Malik is that he (the approver) 
attested the document Ex. P/A on 9th 
June. Chatru Malik's attestation wa 3 
not then upon the document. I may 
here dispose of the point taken by his 
oounsel Mr. Moti Sagar, that the prosecu¬ 
tion have failed to prove that the whole 
attestation entry upon the deed alleged 
to have been made by Chatru Malik 
was in fact wri tten by him. As already 

(1) 11919] 1 K. B. 431=88 L. JTkTbT 66U= 
120 L. T. 572=26 Cox. C. Q. 387=14 Or, 
App. R. 1. 




636 Lahore Chatru Malik v. Emperor (Coldstream, J.) 1928 


made clear, Chatru Malik has admitted 
his signatures. Moti Sagar, however, con¬ 
tends firstly : that a conviction cannot 
properly be based upon a* mere admission 
of an accused person unles there is some 
evidence produced by the prosecution 
which has to be explained away, and, 
secondly, that Chatru Malik’s admission 
relates only to the signature of his own 
name and not all the words of the entry. 

As regards the first of these two con¬ 
tentions : it need only be .remarked that 
the presence of Chatru Malik’s signature 
upon the deed as an attesting witness is 
not a matter of mere admission by 
Chatru Malik but was proved by the 
evidence of Radho Ram (P. W. 19) who 
had employed him as a broker in his busi¬ 
ness, and as regards the second, that a 
glance at the writing of the attestation 
clause itself is sufficient to refute it. 
The words written are “ Atar Sakhi 
Chatru Mehra mulch tuachni pooj Malik 
Moti Ram Mehra akhar wasiyat ute 
kite.” The meaning of these words is 

attestation of Chatru Mehra at the instance of 
Malik Moti Ram Mehra, signature put upon the 
will. 

It will be observed that the name 
“Chatru Mehra” comes not as an isolated 
signature, but in its proper sequence 
among the other words expressing in the 
ordinary form the fact of attestation. 

I find it legally proved that Chatru 
Malik wrote the attestation, including 
his name upon the document Ex P/A. 
This fact taken along with the evidence 
which I have held to be proof that Moti 
Ram did not authorize or execute the 
document Ex. P/A establishes with cer¬ 
tainty that the attestation by Chatru 
Malik was untrue, inasmuoh as the 
attestation was not made at the instance 
of Moti Ram as it purported to have been 
made. 

It remains to bo decided svhether the 
prosecution story having been established 
as regards the facts alleged against 
Chatru Malik and Tola Ram, these ap¬ 
pellants were legally punishable upon 
the charges which they were tried. 

It is first contended by counsel for the 
appellants that, as the document P/A 
was never completed and remained in¬ 
effective it could not be said to have 
been “made” within the meaning of S. 
464, I. P. C. Reliance is placed on 
Emnress v. Riasat Ali ( 2). a judgment 

\'Z) [1831J 7 Cal. 35^=8 C. L. R. 572. 


which on this point was dissented from 
in Emperor v. Erishtappa Khandappa (3) 
in which reference was made by the 
learned Chief Justice of the Bombay 
High Court to the definition of document 
in S. 29 of the Code. I can see no reason 
for believing that the word "makes” in S. 
464 means anything other than makes, that 
is to say, creates or brings into existence 
or that a person cannot forge a docu¬ 
ment which purports to be a will unless 
the will has been completed by the addi¬ 
tion of the date. I find support for my 
view in the judgment of Pigott, J, in 
Emperor v. Jawahar Thakur (4). The 
document P/A undoubtedly purports to 
be a will executed by Moti -Ram. Indeed 
the accused themselves declared that this 
is what it really was. The omission to 
fill in the da*e was due, it was asserted, 
entirely to forgetfulness on the part of 
Tola Ram. That the will had legal vali¬ 
dity without the signature of a witness 
and that it had no such validity with¬ 
out an entry of the date appear to me 
to be facts entirely beside the point. A 
writing may purport to be a will although 
it turns out to be technically defective, 
see the judgment of Oldfield, J, in 
Ramaswami Ayyar v. Emperor (5). 

On behalf of Chatru Malik it .is urged 
by Mr. Moti Sagar that the attesting 
words alleged to have been written by 
Chatru Malik were no part of the docu¬ 
ment which was admittedly complete in 
form except for the date before Chatru 
Malik put his writing upon it as a wit¬ 
ness. Therefore, Chatru Malik could not 
have been an abettor but was merely an 
accessory, if he was an accessory, after the 
fact. Having regard to the definition of 
document in the Code (and this is our 
only guide in the matter) it is to me per¬ 
fectly clear that in this particular case 
the attestation written by Chatru 
Malik was not only a part of the docu¬ 
ment purporting to regard the attested 
will of Moti Ram but was in itself also a 

document. , _ , _ 

I find it indubitably that Tola Ram 
in writing the document P/A, including 
the words ‘Malik Moti Ram” above 
what purports to be the thumb-impres¬ 
sion of Moti Ram, made the document 


) A. I. R. 1925 Bom. 327. 

) [1916] 33 All- 430=34 I. C. 315=14 A. L. 

,) J [i9lS] 41 Mad. 589=43-1. C. 593=19 Cr. 
L. J. 177. 
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fraudulently with the intention of caus¬ 
ing it to be believed that it was made by 
Moti Ram by whom Tola Ram knew it 
was not made. His action fell within 
the definition in Cl. 1, S. 464, I PC., 
and he is punishable under S. 467, I. P. C. 

The words and signature subsequently 
added by Chatru Malik can have had no 
other purport than to be evidence that he 
attested the will in Moti Ram's presence 
with the intention of causing it to be 
believed that the attested will was made 
by the authority of Moti Ram. It hav¬ 
ing been proved that the attested will 
was not so made it follows that Chatru 
Malik made a part of the dooument with 
the intention that the document ( the 
attested will) was made by the authority 
of Moti Ram knowing that it was not so 
made. There can be no possible doubt of 
the fraudulent intention in his so attest¬ 
ing a deed purporting to be that of the 
paralytio or dead Moti Ram. I consider 
that he has been rightly convicted under 
S. 467,1 P. C. 

Viewing the attested will as one false 
dooument jointly made by Tola Ram and 
Chatru Malik, I would set aside the con¬ 
viction and sentence under S. 109, I. P. 
C., in the case of both these appellants. 

I think that the sentences are exces¬ 
sive, having regard to the possibility 
that the forgers had no intention of using 
the document having left it incomplete 
for so long, and I would, therefore, fur¬ 
ther acoept the appeals of Tola Ram 
and Chatru Malik so far as to reduce the 
sentence passed on them to two years 

and one year’s rigorous imprisonment 
respectively. 

Teju -Malik’s bail bond is cancelled 
Tola Ram and Chatru Malik will sur¬ 
render to their bonds before the District 
Magistrate and serve out the sentences 
imposed upon them. The fine on Chatru 
Malik if paid will be refunded. 

Addison, J —I agree. 

A.L./e.k. Appeals partly accepted. 
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Fforde, J. 

Narain Singh—kcousei— Petitioner. 


Emperor —Opposite Party 
5ShVoktt 1 S 92T , “ dg8 ' L ’ bore ' 


Evidence Act, S, 114, III (a)—Long lapse of 
time between theft and discovery of stolen pro¬ 
perty—Onus to prove innocent possession is not 
on the accused—Penal Code, S. 411. 

Where there is long lapse of time between 
the theft and the discovery of the stolen pro¬ 
perty (in this case over 15 months), the onus of 
proving innocent possession should not be cast 
on the accused : 62 P. L. R. 1916, P.cl. on 

[P 667 C 2] 

Durga Das Kullei —for Petitioner. 

Judgment.—The petitioner has been 
convicted under the provision of S. 411, 
I P. C , of having dishonestly received a 
stolen bullock and he has* been sentenced 
to eight months’ rigorous imprisonment. 
He now asks to have this conviction and 
sentence set aside on the ground that the 
onus of proving honest possession was 
cast upon him whereas the onus should 
have been placed upon the prosecution, of 
proving that he had received or retained 
the animal knowing it to have been 
stolen. Some animals were stolen from 
the house of one Sunder Singh on 13th 
February 1926, and of these one animal 
was discovered in the house of the peti¬ 
tioner in June 1927, i. e., over fifteen 
months after the theft. In the view of 
this long lapse of time between the theft 
and the discovery of the stolen property, 
the onus of proving innocent possession 
should not have been oast on the peti¬ 
tioner. If any authority were required 
for this proposition, I would refer to the 
judgment of Shadi Lai, J. (now Chief 
J-ustioe Sir Shadi Lai) in Mangaya Shah 
v. Emperor (l). The fact that the peti¬ 
tioner when asked to explain his posses¬ 
sion of the animal gave an explanation 
which has not been held to be satisfao* 
tory is not sufficient ground for his con- 
viotion. His grievance that ho was 
asked to prove his innocenoe instead of 
the proseoution being required to affirma* 
tively prove his guilt is a real one. Un* 
der the^e oiroumstanoes the conviotion 
and sentence must be set aside and I 
direot that the petitioner beset at liberty. 

N - K< Conviction set aside. 


,l) c '- =3a 1 « 
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Zafar Ali and Jai Lal, JJ. 

1Mt. Kishen Devi —Plaintiff—Appellant. 

v. 

Banwari Lal and others —Defendants 
—Respondents. 

First Appeal No. 2437 of 1923, De¬ 
cided on 30th March 1928, from decree of 
1st Cl. Sub-Judge, Ludhiana, D/- 29th 
March 1922. 

Limitation Act , Art. 39— Suit by a cosharer 
for recovery oj his share of rent realized by other 
cosharers — Art. 89 and not Art. 62 applies. 

Where by virtue of an arrangement some of 
the cosharers have been realizing rent of joint 
immovable property for division among other 
cosharers, the relationship between the latter 
and the former is that of an agent and prin¬ 
cipal ; and a suit for realization of the share 
of rent by the cosharer is governed by Art. 89 
and not Art. 62 : 24 All. 27 ; A. I. R. 1923 
P. C. 31 ; and A. I. R. 1922 3/ad. 150 tF. B.) ; 
Rcl. on : 24 Cal. 309 ; 32 Cal. 527 and A. I. R. 
1924 All. 812 ; Dist. [P 688 C 2] 

Shiv Charan Das and Jagan Nath — 
for Appellant. 

Hargopal and Natval Kishore—tor 'Res¬ 
pondents. 

Jai Lal, J.—The pedigree of the par¬ 
ties will be found at p. 76 of the printed 
paper-book. Mt. Kishen Devi, widow of 
Gauri Shankar, instituted a suit against 
the defendants some of whom are the 
sons and grandsons of an uncle of Gauri 
Shankar and the others are grandsons of 
his father’s brother. Gauri Shankar and 
the remaining defendants were once mem¬ 
bers of a joint family and as such carried 
on joint business and acquired immo¬ 
vable property in various places. They 
separated long ago but the business and 
the immovable property remained joint. 
As the properties were situated in several 
places such of the joint owners as were 
either residing in such places or were 
actually there at the time used to realize 
the rents thereof which were finally divi- 
• ded between the parties according to their 
shares. 

Gauri Shankar died on 1st February 
1908 and since then the properties have 
remained joint between his widow, Mt. 
Kishen Devi and the defendants. It ap¬ 
pears, however, that the defendants, tak¬ 
ing advantage of the widowhood of Mt. 
Kishen Devi, have since the death of her 
husband been placing all sorts of obstruc¬ 
tions in her way to prevent her from 
realizing her share of the rents and have 


also been raising objections to paying her 
share of the income. Consequently the 
suit out of which this appeal has arisen 
was instituted by Mt. Kishen Devi against 
the defendants on 13th January 1920, for 
partition of the joint immovable pro¬ 
perty and for the recovery of her share of 
the rents realized by the defendants to¬ 
gether with interest thereon. 

It has been found that Mt. Kishen 
Devi’s share in the immovable property 
is Jth, and there is no contest on this 
point before us. The trial Court has 
decreed her suit so far as the prayer for 
the partition of the joint immovable 
property is concerned, but has dismissed 
her claim with regard to her share of 
rent and interest thereon on the ground 
that Art. 62, Sch. 1, Lim. Act, governed 
this part of her claim and that she was 
therefore not entitled to recover more 
than three years’ rent'actually realized 
by the defendants immediately before 
the institution of the suit, and further 
that it had not been proved that any rent 
had been actually realized by the defen¬ 
dants within three years of the institution 
of the suit. Mt. Kishen Devi has pre¬ 
sented this appeal against this part of 
the deoree of the Subordinate Judge. 

It seems to me that the view of the 
trial Court, that the article applicable 
was 62, is erroneous, the article which 
governs the case being Art. 89. It has 
been found that after the death of Gauri 
Shankar Mt. Kishen Devi succeeded to 
his interest in the joint property, and 
she has been awarded a decree for parti¬ 
tion thereof which decree is not attacked 
before us. She must, therefore, be deemed 
to have become a joint owner in the pro¬ 
perty with the defendants who by virtue 
of an arrangement which existed in the 
lifetime of Gauri Shankar have been real¬ 
izing the rent of the joint property for 
division among all the cosharers. Pre¬ 
sumably therefore in the lifetime of 
Gauri Shankar the relationship between 
the cosharers who actually realized the 
rent and the other cosharers was that of 
an agent and principal. I am not pre¬ 
pared to hold that such relationship 
ceased to exist merely because after the 
death of Gauri Shankar obstructions 
were placed by the other cosharers in 
the way of Mt. Kishen Devi. In her 
plaint she has stated that up to a certain 
stage she actually realized her share of 
the rents, but that later the defendants 
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began to raise objections. At the trial 
the defendants did not deny her title to a 
ith share in the joint property but they 
stated that she was wasting the same. 
In the absence of oloar proof to the con¬ 
trary that the relationship of agency had 
terminated it must be assumed that it 
continued. There is no such evidence in 
this case and I hold, therefore, that the 
defendants realized the income of the joint 
property as agents of the plaintiff and are 
therefore accountable to her as such. 

On behalf of the plaintiff reliance was 
placed on Asghar Ali Khan v. Khurshid 
Ali Khan (l), Venkanna v. Agasthiah 
(2) and Yerukola v. Yerukola (3). All 
these cases support the appellant's con¬ 
tention that Art. 89 applies to the pres¬ 
ent case. In the Madras case it was 
held that agency in such oases need not 
be express but may be implied, and that 
the ordinary presumption should be that 
one cosharer realizes the income of the 
joint property as an agent of the other 
oosharers. Following the above autho- 
rite3 I hold that Art. 89 was applicable 
to the present case and the plaintiff's suit 
was therefore not barred by time. On 
behalf of the respondents reliance was 
placed on Banoo Tcwary v. Doona Tewary 

(4) , Mahomed Wahib v. Mahomed Ameer 

(5) and A. I. R 1924 All. 812. All these 
oases are distinguishable, because there a 
former ooaharer had realized the income 
of the previously joint property after 
partition or a previously joint debt after 
division between the oo-obligees, when 
he had ceased to be their agent by virtue 
of the partition or division. 

The question does not really arise in 
view of my finding on the point of limi¬ 
tation, but even if the suit was barred 
exoept with regard to the rents realized 
within three years of the institution of 
the suit, the Court should have passed 
a preliminary decree for aocounts and 
should not have dismissed it at the pres¬ 
ent stage. There can be no manner of 
doubt that the rent of the joint property 
was aotually realized by the defendants. 
What was the aotual amount so realized 
by them was a matter which was spe- 
oially within thoir k nowledge and they 

~ W [ ( “ U J3 ) M AU - A. 227=9 Sac. H2 

(2) A. I R.'1923 P. 0. 31. 

W tif \ . R ‘ 1922 Mad - 150=i5 Mad. 618 

21 Cftl - a °9- 

■ (6) [1905] 82 Cal. 627=1 0, L. J. 167. 
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should have been directed to render pro¬ 
per accounts after the preliminary decree 
had been passed. 

At this stage I might dispose of a pre¬ 
liminary objection that was taken by the 
respondents that Efarbans Lal, respondent, 
one of the defendants in the suit, having 
died on 14th June 1925, during the pen¬ 
dency of this appeal and an application 
to bring on the record his legal represen¬ 
tatives having been made on 15th Decem¬ 
ber 1925, when it was barred by time, 
the appeal has abated. No good ground 
has been shown why suoh an application 
was not made within the time allowed 
by law. In view of the relationship of 
the parties I am not prepared to believe 
that the appellant did not know of the 
death of Harbans Lal. I consider, there¬ 
fore, that the appeal has abated a9 against 
the representatives of Harbans Lal. The 
respondents' counsel then contended that 
the entire appeal had abated. With this- 
I am unable to agree. The liability of 
the defendants is not joint. Each is ac¬ 
countable for what ho has aotually real¬ 
ized. Therefore the absence of Harbans 
Lal or his legal representatives from the 
record does not prevent the Court from 
deciding what amount of rent of the joint 
property was actually realized by the- 
surviving respondents each of whom will 
be liable to the plaintiff for her ith share 
of the amount realized by him subject to 
any adjustment of account between him 
and the appellant. 


-x wuuia accept this 

appeal, set aside the decree of the Sub¬ 
ordinate Judge dismissing the suit with 
regard to her prayer for her ith share of 
the inoome realized by the defendants 
and interest thereon and would pass a 
preliminary decree in her favour against 
the respondents declaring that she is en¬ 
titled to a ith share, subject to suoh de¬ 
ductions as the defendants may legiti¬ 
mately be entitled to claim, in the inoome 
of the joint property aotually realized by 
each respondent respectively. The case 
will be remanded to the trial Court with 
directions to frame a preliminary deoree 
and to proceed with the case in accord¬ 
ance with law. Court-fee on the memo¬ 
randum of appeal paid in this Court shall 
be refunded to the appellant and other 
costs will abide the result. 


tee. 
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Dalip Singh, J. 

Sadhu Ram and others —Plaintiffs— 
Appellants. 

v. 

Chuhar Khan and anothei —Defendants 

—Respondents. 

Second Appeal No. 1360 of 1927, Deci¬ 
ded on 4th January 1928, from decree 
of Addl. Dist. Judge, Jullundur, Dh 15th 
February 1927. 

(a) Civil P. C., S. 100— Second appeal. 

\ finding, of fact which contradicts the 
other'finding, is open to second appeal.^ ^ ^ 

lb) Landlord and Tenant—Malguzars have 
no proprietary right in the land. 

The malguzar has no proprietary right in 
the land at all and the mere fact that 
settlement operations are conducted with him 
or the revenue is due from him does not confer 
, nv riebt to proprietary possession of the land 
on^he m^alguzar^ 10S P. P. 1892 and A 1 R 
1925 Lah. 391, Foil. LP 69- C 1] 

Ear Gopal for Jagan Nath Aggarwal 
—for Appellants. 

Chandar Gupta for Fakir Chand—lor 
Respondents. 

Judgment.*—These three appeals can 
be disposed of in one judgment. The 
plaintiffs sued alleging that they were 
{he owners of the land in dispute and 
that the defendants had dispossessed 
them within three years of the suit 
wrongfully- The defendants denied that 
the plaintiffs had been in Possession and 
on the other hand, claimed that the 
property was their own. It appears 
that the land in dispute whose area 
io 9 bi°has 10 biswas 4 kanals 2 
marlas along with 7_bigha S 1 

“of tha defendants^in 

Sambat 1902 by Maharaja Dalip Singh. 

In 1847 this land was recorded as the 

sors-in-interest oi * oq fchQ 

Jane Khan, a S bighas 1 biswa 

meat Town 3 as ownership and muafi 
are shown hig brother8 an d 2 

k- k lO^iswas! the land in dispute, 

^ a A S;jotSa d d M 8 a".] 1Ua8 ‘ 

ment was diamisseu v 


and as the muafi of Jane Khan and his 
brothers. In 1851 Waris is shown as in 
possession of the land in dispute and his 
name is also entered in the proprietary 
column. In 1S85 Umra and Idu, des¬ 
cendants of Waris, are shown as the 
owners, and the descendants of Game 
Khan are also shown in that column as 
malguzars In the column of possession 
the words are khudkasht and in the 
column of batai the words are yaftani 
Nathu weghera thekedaran muafi mun- 
zalta nisfa nisf ma nira. In the co¬ 
lumn of malguzari there is an entry show¬ 
ing a malikana of two annas. It would 
appear from this eDtry then that owners, 
the descendants of Waris, were cultivating 
the land and were paying half and half 
batai to the malguzars and were also re¬ 
covering two annas from the malguzars 
by way of malikana. It is said in the 
judgment of the learned District Judge 
that in the jamabandi of 1899-1900 
Eachbman Das, the descendant of the 
plaintiffs, who derived title from Umra 
and Idu, is shown in the proprietary 
column and there is no mention of the 
malguzars. 

In 1914, however, Game Khan’ 
descendants applied to have their names 
recorded as malguzars, and their names 
were so entered by mutation No. 3359, 
decided on 27th August 1915, it 
being held that their names had been 
omitted by mistake. There was a dis¬ 
pute between the owners and the mal¬ 
guzars as to who had been in possession, 
but the Revenue Authorities found that 
the actual possession was with the mal¬ 
guzars. The malguzar had then said 
that they had acquired this possession 
by redeeming the land from the mort¬ 
gagees who were also the owners in 
1914. Since that date Game Khan’s 
descendants are throughout shewn as 
malguzars. In 1915 the possession is 
shown to be that of Nathu Khan, the 
malguzar, through his tenant. In the 
1921-22 jamabandi the maliks,’ and 
the malguzars are shown in the pro¬ 
prietary column and possession is simply 
shown as that of Fattu gher maurusi 
and others; the batai continues to be 
half and half. In 1909 the sons of 
Lachhman Das mortgaged the land in 
suit with other land to one Mian Mai. 
It is stated in that mutation that pos¬ 
session is given to the mortgagee. The 
mortgagee, however, was their uncle. 
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'Oo 26fch November 1921, the land was 
redeemed and again possession is alleged 
to have been given. But the learned 
District Judge has not accepted this 
mutation as showing that possession was 
actually transferred either in 1909 or 1921. 
Besides this the muafi file of 1879 shows 
that Khuda Bakhsb, the son of Waris, 
applied to have the settlement made with 
him after the resumption of the muafi 
iolS7S. In that application he alleged 
that he had been in possession and had 
been paying batai to the malguzar, but 
that the malguzar had mortgaged his 
rights to gome other person and, there¬ 
fore, was no longer, according to Khuda 
Bakhsh, entitled to batai. In 1886 an¬ 
other application was made by Umra 
son of Khuda Bakhsh, to be allowed to 
pay land revenue instead of batai. From 
these two applications it seems clear to 
me that the owners, namely, the descen¬ 
dants of Waris, were in possession until 
1886. There is a mortgage-deed of 1877 
in which Sandhi Khan, one of the des¬ 
cendants of Game Khan, mortgaged his 
share of the whole land, i. e. both the 
land which was by malkiyat of Game 
Khan and fche land which was fche muafi 
of Jane Khan to one Nabi Bakhsh. This 
mortgage was with possession, but it is 
not clear to me whether the the muafi 
land was also supposed to be mortgaged 
with possession, or whether the muafi 
rights were simply handed over, leaving 
the possession whatever it was on the 
spot existing as before. 


The learned District Judge has foui 
on all this evidence that the land 
dispute had beeu in possession of Gac 
Khan’s descendants all along He h 
previously found that the maliks a 
shown by the record to have paid ti 
malguzar half the produce with stra 
while the malguzar paid malikana to t 
owner and land revenue and cesses fc® t 
.Government. This finding seems to n 
to contradiot the other finding about tl 
[possession of Game Khan’s descendam 
|lt is, therefore, though a finding of fa< 
open to attack in second appeal. 

The trial Court dismissed the suit hoi 
*ng that the so-called maliks had real 

andthlTfU 6n r ntS UQder thfl “alguza 
and that, therefore, they had no right 

District 0 ? A 1 the Iand - Tha learQl 
Uistriot Judg e on appeal held that tl 

jSffi!"" Were , tbe ta 9 a ™i<lar 8 

anterior owners, and the so-oalled 


were the ala maliks, or superior owners, 
entitled only to a nominal malikana. 
This was not the case of either side. As 
I have already said ho further held that 
possession all along was with Game 
Khan’s descendants with a contradictory 
finding that the maliks paid half the 
produce with straw to the malguzars. 
The jamabandi of 1899 referred to by the 
District Judge has not been found by me 
on this record, but the facts stated therein 
are not controverted by either side. From 
all this documentary evidence it seem 9 to 
me olear that possession, at any rate up 
to IS86, was with the maliks, i. e„ the 
descendants of Waris and their succes- 
sors-in-interest. There is nothing to 
show that there was any change of posses¬ 
sion until 1914 when on the application 
of Game Khan’s descendants it was found 
that his descendants were in possession 
on that date. The entry recorded in the 
Settlement bears this out. In 1921-22 
the possession, according to the entry, 
might ba either with the malguzars or' 
with the maliks. On the whole, how¬ 
ever, bearing in mind that the tenant is 
the same as the tenant shown in 1915 
and that the plaintiffs themselves alleged 
dispossession in October 1921, I am in¬ 
clined to think that possession remained 
with the malguzars. In 1923 the plain¬ 
tiffs brought the present suit, and ob¬ 
viously the suit is within time from 1914 
when the first possession of the malguzars 
can be said to be conclusively shown I 
therefore, hold that the plaintiffs have 
proved that they were dispossessed some¬ 
time within 12 years of the institution 
of the suit and that the suit is not barred 
by limitation. 


ueoiae wbafc 

r/^ tlV6 ,r ,t,0Q s th « malguzars 
and the maliks are On this point I have 
been referred to Santa Singh v. Budh- 
toanft (1) and Bela Snujk v. Lakshmi Das 
2) by counsel for the plaintiffs-appel- 

' C ° Un , sel fo / the defendants-respon- 

dents had referred me to Budha Singh v. 

. 0u ! ar Singh v. Bawa 
Uddham Singh ( 4), Douie’s Settlement 
manual, paras. 5. 99.120 and 185 and thl 

nrinT/ ‘‘I 1 ® Finanoial Commissioners 
printed as Appendix 5, p. 10, of the Final 

repo rt of the Revised Settlement of 

& <- 18 T 92 3 108 P. R. 1892. - 

} 2 < 1925 Lahl 391=6 Lah. 132 

u l ffi° P - W - «• 1908 - 

W [1909] 86 P. W. R. 1909=4 1. 0. 626. 
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Jullundur, dated 1913-17. The rulings 
applicable, in my opinion, are Santa 
Singh v. Budhwanti (l) and Bela Singh 
v. Lakshmi Das (2). The Punjab Weekly 
Reporter's rulings, Budha Singh v. 
Kanshi Bam (3) and Gujar Singh v. 
Bawa Uddham Singh (4), are cases of 
gifts of land as opposed to gift of muafi 
and, therefore, are not applicable in this 
case if one accepts the finding of the two 
Courts that a muafi grant of the land 
was made by Maharaja Dalip Singh to 
the ancestors of the defendants. From 
these rulings, namely, Santa Singh v. 
Budhwanti (l) and Bela Singh v. 
Lakshmi Das (2), it seems to me that the 
malguzars have no proprietary right in 
the land at all, and the mere fact that 
settlement operations are conducted with 
him or the revenue is due from him does 
not confer any right to proprietary posses¬ 
sion of the land on the malgnzar. Fol¬ 
lowing these rulings then I hold that the 
plaintiffs are entitled to possession of the 
land in dispute and I, therefore, accept 
the appeals and decree all the three suits. 
As the matter is a difficult one and the 
plaintiffs on my finding did not move in 
the matter for 11 years, I leave the par¬ 
ties to bear their own costs throughout. 

I may note that it was contended before 
me by counsel for the respondents that 
the land had been granted by Maharaja 
Dalip Singh and that it was a mistake 
on the part of the two Courts to say that 
only the muafi rights had been given. 
It is difficult for me to decide this ques¬ 
tion, because Ex. D.-A. on which reliance 
is placed is a piece of paper bearing no 
seal of a Court or any signs of compliance 
with the provisions of 0. 13 and it is 
almost unintelligible to me and counsel 
for the defendants respondents could not 
really explain it. In the circumstances 
I cannot see any reason to vary the con¬ 
curring finding of the Courts below that 
this was a grant of muafi, l. e„ an assign¬ 
ment of land revenue and not a gift of 
land Moreover this conclusion is streng¬ 
thened by the fact that in 1877 the 

predecessors-in interest of the defendants 

distinctly described this land as muafi 
and the ownership was said to be that of 
the predecessors-ia intere-t of the plain¬ 
tiffs This would not have occurred had 
they been owners of this land. No doubt 
if Ex D.-A. were construed as being a 
gift of land as distinct from a gift of 
muafi, the matter would be quite different 


and then the Punjab Weekly Reporter’s- 
rulings, Budha Singh v. Kanshi Ram (3)- 
and Gujar Singh v. Bava Uddham Singh] i 
(4), might, apply. 

N - K - Appeals allowed. 
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Shadi Lal, C. J. 

Waryami and others^- Accused— Peti¬ 
tioners. 

v. 

Emperor— Opposite Party. 

Criminal Revn. Pbtn. No. 686 of 1928, 
Deoided on 25th May 1928, from order 
of Sess. Judge, Montgomery, D/- 18th Feb¬ 
ruary 1928. 

Indian Penal Code, S. 105 —Right of private- 
defence—Trespass by cattle — Cattle can be ■ 
chased even outside the fields trespassed — 
Cattle Trespass Act. S, 10. 

Certain cattle belonging to accused trespassed I 
a field where they wore grazing. An attempt 
was made by the owner of the field to seize them . 
in order to taka them to cattle peund. The 
cattle ran towards the field of the acoased 
where the chasers followed them. The acoused 1 
inflicted mortal injuries on one of the ohasers, 
who consequently died. It was urged that the 
chaser h <d no right to pursue out of the field 
trespassed and the accused were entitled to a 
right of private defence. 

Held: that notice of trespass being taken at 
once, the mere faot that the oattle had left the • 
land, before they cou'd be seized, did not de¬ 
prive the owoec of the field of the right of 
seizure conferred upon him by S 10, Cattle 
Trespass Aot, and no case for private defenoe 
was proved : A. I. R. 1925 Nag. 50, Diet. 

[P 693 C 1] 

Ghulam Mohy-ud-Din—ior Petitioners.. 

C. H. Carden Noad —for the Crown. 

Judgment.—The faots, which are re¬ 
levant to tbe question of law debated 
before me, may be shortly stated. On the 
night of 17th September 1927 one' 
Shahab-ud-Din received information that 
his crops were being damaged by cattle. 
Thereupon, Shahab-ud-Din, accompanied 
by certain persons, went to tbe spot and '■ 
found bullocks grazing in his maize field. 
He and his companions attempted to sieze • 
the cattle in order to take them to the 
cattle pound, but the bullocks ran away 
towards the fields of their owners, who • 
are the petitioners before me. While- 
Shahabud-Din and bis friends were • 
ohasing the bullocks, Chanan Singh, who- 
was at that time watering his field, also 
joined them ; but he lagged behind and 
was mercilessly beaten by the pr.Boaers 
Ghulami and Waryam with dangs. The* 
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•other two prisoners were standing at a 
•short distance instigating the assault. 
'Chanan Singh received mortal injuries to 
which he succumbed on the following day. 

Now it 19 contended by the learned 
•counsel for the petitioners *that after the 
• cattle had left the field upon which the 
trespass had been committed the com¬ 
plainant’s party had no right to pursue 
and seize them. The petitioners were, 
therefore, entitled to exercise their right 
•of private defence, when the complainant’s 


party were passing through their fields 
•in their pursuit of the bullocks. In sup¬ 
port of this contention the learned coun¬ 
sel relies upon the judgment in Bhagwant 
.Rao v. Champat Rao (A. I. R. 1925. Nag- 
{ pur 50) bub the facts of that case are 
wholly different. There, the person, upon 
whose land trespass had been committed 
took no notice of it at the time of the 
trespass, but went to the cattle shei of 
the owner of the cattle afterwards with 
'the intention of taking them from there 
•to the cattle pound. On these facts it 
was held that a person upon whose land 
’trespass had been committed, had no 
right to go to the cattle-shed of another 
person and to take away the cattle from 
-there on the plea that they bad trespassed 
upon his land and had done damage to 
jhim. In the case before me notice of 
trespass was taken at once, and the mere 
fact that the cattle had left ithe land be¬ 
fore they could be seized did not, in my 
opinion, deprive the complainant’s party 
of the right of seizure conferred upon 
them by S. 10, Cattle Trespass Act. 

It is, however, unnecessary to pro¬ 
nounce auy final opinion on the question, 
because I am quite clear that no right of 
private defence has been established on 
the facts of the present case. As pointed 
out above Chanan Singh had not seized 
any cattle: he was a mere straggler and 
the prisoners had no justification for 
•belabouring him with dangs. 

Waryam and Ghulami, who aotually 
committed the assault, have, therefore, 
•been nghtly convicted under S. 301, I. P. 
C. and the sentences imposed upon them 
•oannot be held bo be excessive. The other 
‘two prisoners, namely Saidu and Agra, 
mo doubt abetted the assault, but as ad¬ 
mitted by the learned Government Advo¬ 
cate it ig doubtful whether they abetted 
the offence of culpable homicide. I ao- 

Zt° e y f vo , ‘ h .™ the h W at of the 

floubfc, and altering their .eobyjotion to 


one nDder S. 325, read with S. 109,1. P. 
C., I reduce the sentence in the ca'e of 
each of these two prisoners to rigoroo3 
imprisonment for one year. The appli* 
cation for revision is accepted pro tanto 
and the order of the Sessions Judge modi* 
fied accordingly. 

A.L./r.K. Order modified. 
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Zafar Ali, J. 

Bir Sin(ik and another— Defendants— 
Appellants. 

v 

Pirthi Singh and others —Plaintiffs— 
Respondents. 

Seoond Appeal No. 1645 of 1927, De- 
oided on 16th December 1927, from decree 
of Sub-Judge, Rohtak, D/- 3lst March 
1927. 

Ciiii P. C., 0. I, R. 8— Partition suit. 

Ordar 1, R. 8, applies to defendants in a parti¬ 
tion suit: 17 Cal. 906 and 16 Bom. 60S, Dist. 

[P694 G1J 

Shamair Chand and Qabul Chand—tor 
Appellants. 

Q. 0. Narang —for Respondents . 

Judgment. This was a 9uib‘for pos¬ 
session of 434 square yards of abadi 
and the plaintiffs’ case was that this 
land formed part of a plot whioh was 
allotted to them and had been in their 
possession in accordance with the deoree 
for partition that they had formerly 
obtained. 

The defendants pleaded, inter alia, 
ignorance of that deoree. In the parti¬ 
tion suit the persons impleaded as defen¬ 
dants being no less than seventy-nine, the 
plaintiffs were allowed on their applica¬ 
tion under 0. 1, R. 8, Civil P. C.. to 
nominate three of the defendants to defend 
the action on behalf of all, but notice of 
this suit was given to all the defendants, 
further, Mehnga Singh and Bir <Singh 
who are defendants in the present case 
stated to the commissary in the partition 
suit that they had no objection to parti¬ 
tion. They were, therefore, bound by 
the decree in that case. 

Further, it is clear that the plaintiffs 
wore already in possession of the plot 
that was allotted to them on partition and 
it was not, therefore, necessary for them 
to takeout execution of the deoree for 
partition to obtain possession of that 
plot. The small area now in dispute wi>? 
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lying waste and it follows that it re¬ 
mained in possession of the plaintiffs till 
the defendants encroached upon it by 
erecting a wall around it. In view of 
these facts the Courts below have over¬ 
ruled the defendants’ pleas. 

In second appeal it is urged that 0 1, 
R. 8, Civil P. C., does not apply to de¬ 
fendants in a partition suit because they 
cannot be said to have “the same interest 
in the suit.” This contention is not 
supported by any authority and the 
paragraph at p. 383, Mulla’s Civil P. C.. 
under the head—“Different interests” 
is misleading and the rulings—referred 
to under it, i. e., Kalikanta Surma v. 
Gouri Prosad Surma (l) and Sadu v. 
Bam (2), do not lay down any such 
proposition. As a matter of fact, 0.1, 
R. 8, Civil P. C., is not referred to 
therein at all. 

Counsel for the appellants concedes, 
that the finding that the defendants’ pos¬ 
session was only recent, cannot be in¬ 
terfered with being a finding of fact. The 
appeal, therefore, fails and I dismiss- it 
with costs, 

N.K. Appeal dismissed. 

(1) [1890) 17 Cal. 905. 

12) [1892] 16 Bom. 603. 
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Shadi Lal, C. J. 

Hari Singh —Petitioner. 

v. 

Jagti and others —Respondents. 

Criminal Revn. Petn. No. 691 of 1928, 
Decided on 25th May 1928, reported by 
Dist. Mag., Hoshiarpur, on 26th March 
1928. 

Criminal P. C., S. 107— Proceeding under S. 
107 cannot 'be regarded a complaint —Ss. 202 
and 203 are not applicable. 

Seotions 202 and 203, Criminal P. C., are ap¬ 
plicable only to complaints and a proceeding 
under S. 107 cannot be regarded a complaint 
within the meaning of Cl. (h), sub-S. (1), S. 4 
of the Code. -[P694C2] 

Mohsin Shah —for Respondents. 

Facts—Hari Singh, the petitioner, 
brought an application against Jagta and 
others under S. 107, Criminal P. C., 
before Bawa Sunder Singh, Magistrate, 
1st Class. The Magistrate recorded the 
statement of Hari Singh, and then sent 
the case to the local Zaildar for report 
apparently under S 202, Criminal P. C. 


On receipt of the Zaildar’s report he» 
held that there was no sufficient ground 
for proceeding under S. 107, and dis¬ 
missed the application, which he referred 
to as a “complaint” under S. 203 of the 
Code. Hari Singh now applies for the 
revision of this order. 

Grounds.—I do not think that the 
procedure prescribed for complaints by 
Ss. 202 aDd 203, Criminal P. C. can 
be held to apply to informations under S, 
107 of the Code. Such informations .are 
not apparently complaints within the 
meaning of Cl. (h), sub-S. (l), S. 4 of the 
Code, as though they may contain an in¬ 
cidental allegation that an offence has 
been committed, such an allegation does 
not form an essential part of them. The 
wording of S. 107 of .the Code indicates 
that a Magistrate before whom an in¬ 
formation is laid may either at once 
refuse to proceed or, if in his opinion 
there is sufficient ground for proceeding, 
may act “in the manner herein after 
provided”, that is to say, in accordance 
with the provisions of Cb. 8 which in¬ 
cludes S. 107. I do not think that it ie 
open to the Magistrate to refer to a 
Zaildar or anyone else before deciding 
whether to proceed, and it would seem 
that if he is satisfied that there are- 
grounds for proceeding he is bound to 
act under S. 112. My recollection' is- 
that in December last a judgment of the- 
High Court was published in the press 
in which it was held that cases under S. 
107 could net be dealt with under Ss. 202. 
and 203 of the Code. I have, however, 
been unable to find this judgment, and 
the only authority on the subjeot before 

me is A. 1. R. 1928 Lah. 119 (2). The 
parties to the proceedings have been 

heard by me. . 

Order —Sections 202 and 203, Crimi¬ 
nal P. C., are applicable only to com¬ 
plaints and a proceeding under S. 107, 
Criminal P. C.,cannot be regarded a com¬ 
plaint within the meaning of Cl. (h). sub- 
S (1), S. 4 of the Code. The trial Magis¬ 
trate could not, therefore, deal with the 
oase under Ss. 202 and 203 of the Code. 

1 accordingly quash the proceedings of 
the trial Magistrate and direot him to- 
try the oase in accordance with law. 

A.L./R.K. Proceedings quashed. 


1928 

A. I. R. 1928 Lahore 695 
Tek Chand and Bhide, JJ. 

Hakam Singh and others —Defendants 
—Appellant*. 

v. 

Hazara Singh— Plaintiff—Respondent. 

Second Appeal No. 2G19 of 1923, De¬ 
cided on 12th January 1928, from 
decree of Dist. Judge, Jullundur, D - 
14th August 1923. 

(а) Custom (Punjab)—Maintenance. 

Unmarried daughters are entitled to be main¬ 
tained out o( the estate of their father. 

[P G9G C 1] 

(б) Custom (Punjab) — Inheritance — Non- 
ancestral property — Daughters . 

Daughters are entitled to inherit non-ances- 
tral property in preference to collaterals. 

[PG9G C 1] 

(c) Adverse Possession—Possession by female 
of property for maintenance is not adverse . 

The possession of a female who is allowed to 
hold property merely in lieu of her right of 
maintenance caouot be held to be adverse to 
the real heir : 102 P. R . 1907, Foil. [P GOG C 2] 

M. Sleem and H. D. Bhalla —for Ap¬ 
pellants. 

Badri Das —for Respondent. 

Judgment — Malla Singh, Jat of the 
Jullundur District, made a gift of a por¬ 
tion of his property in favour of his four 
pichhlag sons (Hazara Singh, plaintiff, 
and his three brothers) by a registered 
deed dated 14th April 1893. Malla Singh 
was ohildless at the time. It was pro¬ 
vided in the deed that if no son was 
subsequently born to him, the whole of 
his property would go to pichhlag sons. 
No provision was made in the deed for 
the contingency of the birth of any 
daughter. 

As it happened, subsequent to the 
execution of the above-mentioned deed, 
two daughters were born to Malla Singh’ 
bat no son. Malla Singh died in Janu¬ 
ary 1901, and then a dispute arose about 
succession to his property. When the 
mutation with respect to his land came 
up for disposal, the pichhlag sons as well 
as the collaterals olaimed to be the heirs. 
The Revenue Officer, who decided the 
mutation was, however, of opinion that 
the unmarried daughters were entitled 
to hold possession in lieu of maintenance 
till death or marriage and mutation was 
accordingly sanctioned in their names 
JNeither the piohhlag sons nor the collat¬ 
erals took any step to contest this deci¬ 
sion of the Revenue Officer. 
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One of the daughters died subsequently 
and the other, Mt. Santi, was married, 
in 1920. The land was thereafter 
mutated in favour of the defendants, who 
are collaterals of Malla Singh. Plaintiff 
Hazara Singh, the sole survivor, out of 
the four pichhlag sons of Malla Singh, 
then instituted the present suit on 23rd 
December 1921, for possession of the 
land, on the basis of the above-mentioned 
deed dated 14th April 1S93. The defen¬ 
dants pleaded inter alia that the suit was 
barred by limitation, but this plea was 
overruled and the suit was decreed by 
the trial Court. The learned District 
Judge concurring with the findings of 
the trial Court dismissed the appeal. 

The defendants have come up to this 
Court in second appeal and the sole con¬ 
tention put forward on their behalf is 
that the suit was clearly time barred and 
should have been dismissed. The learned 
counsel for both the parties were agreed 
before us that Art. 140, Sell. I, Limita¬ 
tion Act, is applicable to the case. Ac¬ 
cording to this article, the period of 
limitation would run from the time the 
“ estate falls into possession.” There is 
no doubt that according to the terms of 
the deed, the pichhlags wore entitled to 
succeed on the death of Malla Singh. 
The lower Courts have, however, found 
that the daughters were allowed to suc¬ 
ceed in lieu of their right to maintenance, 
by an agreement between the piohhlag 
sons and the collaterals and hence held 
the suit to be within time. The finding 
doe3 not appear to be supported by the 
evidence on the record. Both the piohh¬ 
lag sons and the collaterals claimed the 
land at the time of mutation and it was 
the Revenue Officer who of his own 
accord seems to have mutated the laud 
in favour of the daughters. It is true 
that neither the pichhlag sons nor the 
collaterals attempted to challenge the 
Revenue Officer’s decision, but in the 
absence of any other evidence this faot 
alone oaunot be held to establish any 
agreement on the point between the 
parties to the suit. 

It is, however, pointed out on behalf 
of the plaintiff-respondent that it was 
specifically asserted in the plaint that 
the unmarried daughters held possession 
of the land in lieu of maintenance with 
the permission and consent of the plain- 
tiff and that this allegation was not 
denied by the defendants in the jawab 


Hakaii Singh v. Hazara Singh 
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dawa. It is, therefore, contended that 
the possession of the unmarried daughters 
being permissive, plaintiff's cause of 
action only arose when the defendants 
took possession of the land after the 
marriage of Mt. Santi in .1920. This 
contention appears to us to be well 
founded. On a strict construction of 
the pleadings, there is no doubt that it 
must be held to have been admitted by 
defendants that the unmarried daughters 
held possession of the propetty with the 
permission of the pichhlag sons in lieu 
of maintenance There are, however, 
other circumstances also which point to 
the same conclusion. The pichhlag sons 
had a strong claim to Malla Singh’s pro¬ 
perty under the deed of 1S93, which they 
had a silted at the time of mutation and 
it cannot be expected that they 'would 
have abandoned the claim without even 
a contest, if they had not been willing to 
allow the unmarried daughters to remain 
in possession in lieu of their right of 
miintenance or had looked upon the 
claim of the daughters as “adverse.” 

There is no doubt that according to the 
general custom in this Province, unmar¬ 
ried daughters are entitled to be main¬ 
tained out of the estate of their father 
•and although there was no specific provi¬ 
sion in the will for the maintenance of 
the daughters, the pichhlags probably 
thought that their claim to maintenance 
could not be defeated by the will. They 
may have been readily induced to accept 
this position owing to a feeling of grati¬ 
tude towards Malla Singh, who had 
treated them so generously. Secondly, 
it is significant that Mb. Santi quietly 
gave up possession of the property on 
her marriage in 1920 The land left by 
Malla Singh has been held to be “ non- 
ancestral ” and this finding has not been 
challenged before U3 in arguments. Ac¬ 
cording to general custom daughters are 
entitled to inherit non-ancestral property 
in perference to collaterals. If, there¬ 
fore, the contest was merely between the 
daughters and the collaterals the former 
might have been expected to claim the 
property of Malla Singh. The fact that 
:she surrendered possession quietly on her 
marriage suggests that she was conscious 
that her possession till then had been 
only permissive and that she had no 
■claim to the land in the face of the deed 
in plaintiff’s favour. 


The possession of a female who is 
allowed to hold property merely in lieu 
of her right of Imaintenance cannot be 
held to be adverse ” to the real heir. It; 
was held in Bura Mai v Narain Das (1) 
in somewhat similar circumstances that 
the widow of a pre-deceased son, who 
held lard in lieu of her right of main¬ 
tenance did not hold it adversely to the 
real heir and that limitation did not run 
till after the death of the widow. 

In view of the pleadings of the parties 
as,well as the other circumstances al¬ 
luded to above we hold that possession of 
the unmarried daughters in this case was 
permissive and not adverse to the plain¬ 
tiff and that plaintiff's suit was, there¬ 
fore, within time. 

We dismiss the appeal with costs. 

D.R./r.K, _ Appeal d ism issed. 

(1) [1907] 102 P. R. 1907=78 P. W. R. 1907. 
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Addison, J. 

David Johnston —Surety—Appellant. 

v. 

Dwarka Pershad—Lachmi Das —De¬ 
cree-holder—Respondent. 

Misc. Second Appeal No. 417 of 1927, 
Decided on 8th February 1928, from 
order of Addl. Dist. Judge, Lahore, D/- 

15th December 1926. 

Civil P. C., S. 145— Surety undertaking to 
produce judyment-debter on a certain date — 
Court closed on the day—Surety is not bound 
to produce him on any other date unless called 
upon to do so. 

Suretyships must be construed sirictly. A 
surety cannot be held liable beyond the extent 
to which he has contracted. [P 698 C 1] 

A judgment-debtor was arrested. A bond was 
executed by a surety to prodaco him on a fixed 
date and in default to pay the decretal amount. 
Court was closed on tho fixed date, when the 
surety was present with judgment-debtor. No 
notice was served on the surety to produe the 
judgment-debtor on any or other date and the 
judgment-debtor and the surety were absent on 
the next hearing fixed. Proceedings wore taken 
out against surety. 

Held: that the surety was not liable: A. I. R. 
1925 All. 5; A. I. It. 1928 Lah. 20 ; and 15 PAV. 
R. 1919 ; Rel. on. [P 698 C 1] 

Bam Lai Anand—lor Appellant. 

Shamair Chand—lor Respondent. 

Judgment The respondent in thi3 
second appeal in execution of his decree 
against one C. P. Gupta applied fo r the 

* [Letters Patent Appeal No. 92 of 1928 pre¬ 
ferred against this judgment was dismissed on 
11th May 1928.] 
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arrest of hi9 judgment-debtor. The appel¬ 
lant in this second appeal, when the judg¬ 
ment-debtor was arrested, stood surety for 
him on 8th May 1926. The next date of 
hearing had already been fixed and was 
23rd June 1926. This date had also been 
given in the warrant. The bond pro¬ 
vided that he would produce the judg¬ 
ment-debtor on the date fixed, i. e., the 
23rd June 1926, and in case of default 
that the surety would be liable to pay 
'the decretal amount. The 23rd June 
1926 later was declared to be a holiday 
-and the Subordinate Judge did not sit 
on that day. His Reader was present 
and noted that the cjunsel for the decree- 
holder attended and that the case was 
adjourned to the 1st July On 1st July 
the decree-holder applied to execute his 
decree against the surety and the loth 
July was fixed for the surety's attend¬ 
ance to show cause against this applica¬ 
tion. The surety appeared on that date 
and pleaded that he had produced the 
judgment-debtor in the Court compound 
on 23rd Juno 1926. No evidence was 
taken and on 18th August 1926, the Sub¬ 
ordinate Judge held that the surety was 
not liable as his agreement was to only 
produce the'judgment-debtor on 23rd 
June which ho could not do as it was 
a holiday. He further held that S. 4, 
Limitation Act, and S, 10, General Clauses 
Act, did not apply and that it was not the 
duty of the surety to produce him on the 
next day the Court sat, that is, on 24th 

• June 1926. 

On appeal the learned Additional Dis¬ 
trict Judge has written a somewhat 
confused judgment. He first held that in 
his opinion the surety was bound to pro¬ 
duce the judgment-debtor on the day of 
the reopening of the Court, that is, the 
next day. His argument in connexion with 
this finding is based on the analogy of 
S. 4, Lira. Act and S. 10, General Clauses 
Aot. He then went cn to hold that there 
was no evidence on the record that the 
surety produced the judgment-debtor in 
Court on 23rd June 1926, and that his 

• oaso might have been different, had he 
done so. In the last part of his judgment 
he oame 1 6 the finding that there was a 

- duty resting on the surety to produce the 
. judgment-debtor in Court on the next day 
of hearing, whioh I presume would be 

• the 1st July 1926, though the Additional 
.District Judge has not statod what it 

•was. Consequently he accepted the appeal 
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and held that the surety was not dis¬ 
charged. Against this decision this 
second appeal has been preferred. 

There is an affidavit before me of the 
surety to the effect that be did bring* the 
judgment-debtor to the Court of the Sub¬ 
ordinate Judge on 23rd June 1926, but 
that he then found that the Court was 
closed. It has frequently been held that 
a security bond must be strictly inter¬ 
preted. It was conceded before me that 
the sole undertaking of the surety was to 
produce the judgment-debtor on 23rd 
June 1926, which turned out to be a 
holiday. Further it was conceded that 
the surety could not produce him on that 
day for the reason that it was a holiday 
Now, no notice was ever given to the 
surety to produce the judgment-debtor on 
any other date. He was only called upon 
to show cause why he himself should 
not be held liable for the decree. In 
these circumstances it follows that he is 
certainly not liable for the decree. He 
could not produce the judgment-debtor 
on the date fixed for the reason already 
given and was never called upon to pro¬ 
duce him on any other date. That is 
sufficient to dispose of this appeal which 
must be accepted with co9ts throughout. 

I might mention that the judgment- 
debtor was beiDg criminally prosecuted 
by the surety. The criminal case against 
the judgment-debtor had been tempo¬ 
rarily stayed, but it was revived and the 
judgment-debtor was arrested in that 
case at the instance of the surety on, 
26th July 1926. He was convicted on 
1st November 1926, and has since been 
in jail. It-is obvious that the dooree- 
holder did not desire the presence of the 
judgment-debtor for these reasons and 
that was why he tried to make the 
surety liable for the decree. The learned 
counsel who appeared on behalf of the 
respondent asked mo to allow him now 
to call upon the surety to produce the 
judgment-debtor, but I am not prepared 
to do so in the circumstances described 
as he did not then desire tho judgment- 
debtor when it was possible to produce 
him. 

In A. I. R. 1928 Lahore 00 it was held 
that where a surety undertook to produce 
an aooueed person before a Magistrate on 
a particular date and the Magistrate did 
not sit on that date, tho, surety was not 
liable to produce him on any other date. 
It is true that case is not on all fours 
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with the present case as the day fixed 
was not a holiday. At the same time it 
is analogous to the present case as the 
Court was not sitting. To a similar 
effect is another decision of this Court 
reported in Thakur Das v. Sham Das (l). 
In A. I. D. 1925 All. 5 the sureties bound 
themselves to produce in Court the judg¬ 
ment-debtor on the day the appeal then 
pending was dismissed and in case of 
failure to pay the decretal amount. It 
was held that it was impossible to know 
beforehand on what date the appeal 
would be finally disposed of by the High 
Court and that decree-holders since then 
took no steps to call upon the sureties to 
produce the judgment-debtor in Court- 
In that case the vakil for the decree- 
holder was asked whether he wanted the 
judgment-debtor to be brought into Court 
and said that he did not want him as he 
had become insolvent. This case bears 
some analogy to the prSSent case except 
that the decree-holder was not specially 
asked whether he wanted the surety to 
produce the judgment-debtor in Court. 
It is obvious, however, for the reasons 
already given, that he did not want him 
as the judgment-debtor was a man of 
straw.'It follows, therefore, that the de¬ 
cree-holder cannot be now allowed to 
call upon the surety to produce the judg¬ 
ment-debtor in Court. 

Lastly, I am of opinion that surety¬ 
ships must be construed strictly and that 
a surety cannot be held liable beyond the 
extent to which he has contracted. This 
means that, as for no fault of his own the 
surety could not produce the judgment- 
debtor in Court on 23rd June 1926, he 
cannot be called upon to produce him on 
any other date. For this reason also the 
appeal succeeds. 

In the result the appeal is accepted 
with costs throughout. The order of the 
Additional District Judge is set aside 
and the order of the Subordinate Judge, 
Second Class, restored. 

A.l/R.K. Appeal accepted. 
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Zafar Ali, J. 

Secretary of State— Defendant — Ap- 
peMaut. 

v. 

Hakim Singh and another — Plaintiff 
and Defendant—Respondents. 

Second Appeal No. 1873 of 1927, De¬ 
cided on 22nd December 1927, from de¬ 
cree of Dist. Judge, Amritsar, D/- 1st 
June 1927. 

Registration Act, S. 60 (2) — A party j oho- 
registers and executes a document should' 
prove that a recital made therein is incorrect. 

A party who exeoutes and registers a docur 
meat should prove that a recital made therein., 
is incorrect. What a party himself admits to 
be true may reasonably be presumed to be 90 , 
and until the presumption is rebutted the fact 
admitted must be taken to be established : 29' 

All. 181 (P. C.), Foil. [P 698 C 2] 

Abdul Rashid —for Appellant. 

Judgment.— Nobody appears in this* 
Court on behalf of the respondents. 

The plaintiff had by a registered deed 
gifted certain honses to his sons but hia 
case was that the gift was inoperative 
and invalid and had never been acted 
upon because possession had never been 
delivered to the donees. But ho pro¬ 
duced no evidence whatsoever in support 
of this plea and the trial Court dis¬ 
missed his suit for a declaration that the 
houses belonged to him. On appeal the 
learned District Judge decreed his suit 
finding that the gift was invalid because it 
was not followed by delivery o( possession.. 
But in the deed itself it was recited that 
possession had been delivered to the 
donees. A party who executed and regis¬ 
tered a document should prove that a 
recital made therein was incorrect. In 
Chandra Kunwar v. Ear pat Singh (1) 
their Lordships of the Judicial Com¬ 
mittee held that “ whao a party himself 
admits to be true may reasonably be 
presumed to be so ” and until the pre¬ 
sumption was rebutted the fact admitted 
must be taken to be established. In that 
case also there was an admission in a 
document. As in the present case the 
admission in question made in a regstered- 
deed was not shown to be incorrect, it 
must be taken to be correct and the 
plaintiff’s suit must fail. I, therefore, 
accept the appeal, set aside the order of 
the lower -appellate Court an d restore 

( 1 ) [1907j 29 All. 184=4 A. L. J. 102=9 Bom. 
L. R. 267 (P- 0.). 


(l; 11919J 15 P. \V. R. 1919=49 I. C. 438. 
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that of the trial Court. The plaiatili 
shall pay the defendant's costs through¬ 
out. 

N.K. Appeal accepted. 
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Shadi Lal, C. J., and Broadway, J. 

Fateh Muhammad-Din Muhammad — 
Judgment-debtor—Appellant. 

V. 

Chuhar Mal-Molian Singh — Decree- 
holder—Respondent. 

Letters Patent Appeal No. 74 of 1926, 
Decided on 24th April 1923, from judg¬ 
ment. of Campbell, J., D/- 10th Feb¬ 
ruary 1926, in Civil Appeal No. 2S75 
/of 1925. 

Civil P. C.. 0. 21, R 69 —Court site — Ac • 
•' ceptance of decree-holder's 6id Refusal by 
" him to deposit the usual 25 per cent of the 
price—Attempt by auctioneer to continue sale 
. but finally closing it to continue it on a further 
date If so ordered by Court—Sale is not post¬ 
poned. 

Where at a Court sale the auctioneer accepted 
the decree-holder’s-Oid and then called upon 
him to deposit the usual 25 per cent., but 
on the decree- holder's refusal to make this 
payment the auctioneer made an attempt to 
continue the sale, but owing to the state of 
the weather and other circumstances he ob¬ 
tained no further bids and at the request of 
the pactios closed the auction telling them 
that should the Court order it the sale would 
be continued on a future date. 

Held : that there was no actual postpone¬ 
ment or adjournment of the sale as coutem 
plated by R. 69, 0.21, by the auctioneer, and 
therefore it could not be contended that there 
was no sale which could be confirmed. 

[P 700 C 2] 

Durga Das and Mohammed Monier — 
for Appellant. 

Moti Sagar and Jagan Nath Aggarival 
—for Respondents. 

Broadway, J.— Tbe firm of Seth 
Chuhar Mal-Rai Sahib Mohan Singh of 
Amritsar obtained a decree against the 
firm of Fateh Mohammad-Din Muham¬ 
mad also of Amritsar for Rs. 25,518 odd 
and in execution of that decree attached 
certain property which under orders of 
the Court was brought to sale on 3rd 
August 1925. The decree-holder had 
• obtained permission to bid at the sale 
and offered a sum of Rs. 20,000. whioh 
being the highest bid was accepted by 
the auctioneer. 

When the deoree-holder was oalled 
upon to pay the oustomary 25 per cent. 


deposit he refused to do so saying that 
his decree exceeded the amount of his 
bid. The auctioneer thereupon acting 
under O. 21, R. 84 (l), Civil P. ,C., pro¬ 
ceeded to try to resell the property. It was. 
then about 5 pm. and heavy rain had 
begun to fall with the result that there 
was no further bidding and tbe auc¬ 
tioneer at the instance of the decree- 
holder and tbe judgment-debtor closed 
tbe auction. 

On 6th August 1925, tbe auctioneer 
reported the circumstances to the Court, 
at tbe same time saying that he had 
announced that if the Court ordered it 
the auction would again be held on the 
morning of 7th August 1925. 

On 10th October 1925, the Court con¬ 
firmed the salb holding that as tbe de¬ 
cree-holder-was himself the purchaser it 
was. not necessary -for him to deposit 
.the 25 per cent and adjourned the case tc 
26tb October 1925. 

On that date the judgment-debtorfiled 
certain objections purporting to be under 
S. 47, 0. 21, R. 90, Civil P. C. The 
Court dismissed the objections holding 
that the sale had already beea confirmed 
and refusing to entertain the judgment- 
debtor'9 application after such confirma¬ 
tion, more particularly since he, as a. 
judgment-debtor, 'had exhausted every 
possible method of delaying execution of 
the decree. 

Against this order the judgment-debtor 
preferred an appeal to this Court whioh 
was dismissed by Campbell, J., as incom¬ 
petent. 

The judgment-debtor has now pre¬ 
ferred this appeal under Cl. 10, Letters 
Patent, and.we have heard Mr. Durga . 
Das in support of it, while Mr. Moti 
Sagar has addressed us on behalf of the 
decree-holder respondent. 

The only point for determination is 
whether the appeal against the order 
of 26th Ootober 1925 was oompetent. 
Mr. Durga Das admitted that the majo¬ 
rity of the objeotious contained in his ■ 
application of 26th Ootober 1925 fell 
within the purview of 0. 21, R. 90, Civil. 
P. C., and inasmuch as the application 
was barred by time those objeotious 
could not be entertained. He urged, 
however, that in the said objections it 
was definitely alleged that inasmuch ag 
the auctioneer had under 0. 21, R. 69,. 
Civil P. 0., postponed the sale on 
3rd August 1925, there was no sale- 
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■which could be confirmed, and. therefore R fid (o) n 01 j* j 

orlia 0 at S be r r M ^ Mrewt 

S 47 Civil PC qU R 0 T g0ne ?i er m9Qfc 0f the aucfcioa aQd tbe sale was nofc 
b. 4f. Civil P.C. He also urged that the void on that account In these circum- 

d epos ft the 2W fVu-T , h ° lder k ° stances 1 fchink tho Court was *** in 

illeea tv If, l A k° n 3 o, T n,“ “ lSsing fche a PP lica «on and the learned 
& n ° Z d y °; ,?. 1 ’ Jud g 0 - iQ Chambers in dismissing the 

Ulvl1 1 C , and therefore, falling within appeal. 

fc ^Tho qpf.n W l°^ * 7 .°* tbe Code. I would, therefore, dismiss thin appeal 

l be second contention is concluded by with costs 

j.Parja Mai Ghandi Malv. Mul Ghand Mu- cu,j; i _i p i T 

r*H Lal (1). On the first point reliance 7, Lal ' L J “, 1 . , 

was placed in the main on Rajagopala ' ' Appeal dismissed. 

Ayyar v. Ramanuja Chariar (2) which - 

to some extent supports Mr. Durga Das. A i R 1q9 q i alwwtt 7nn 

It is not, however, necessary to discuss A ’ L K 1928 Lahore 700 

that authority as the mere fact that in Tek Chand, J. 


the application S. 47 was mentioned 

• does not necessarily mean that the ob¬ 
jection falls within it: see Matiur Rasul 

' v. Abdul Said (3). 

Before the question whether a sale 1 was 
void because of its postponement can be 

• considered, it has to be seen whether the 
faotum of the alleged postponement has 
been made out. In the present case all 
that Mr. Durga Das could say was that 
the report of the auctioneer dated 6th 
August 1925 establishes his contention 


Imam Bakhsh —Plaintiff—Appellant. 

v. 

Mt. Amiran and others— Defendants— 
Respondents. 

Second Appeal No. 1330 of 1927, Deci¬ 
ded on 22nd November 1927, from de¬ 
cree of Dist. Judge, Mianwali, D/- 15th 
March 1927. 

Restitution of conjugal rights—Gross failure 
by husband to perforin obligations imposed by 
marriage contract — Decree for restitution 
should not be granted. 


' that there was a postponement of the 
7 sale, but a reference to that report does 
1 not bear out his contention. It shows 
rather that the auctioneer had accepted 
the decree-holder's bid of Rs. 20,000 
and had then oalled upon him to deposit 
the usual 25 per cent. On the decree- 
i holder’s refusal to make this payment 
the auctioneer made an attempt to con¬ 
tinue the sale, but owing to the state of 
the weather and other circumstances he 

• obtained no further bids and at the re- 

• quest of the appellant and the respon¬ 
dent closed the auction telling them that 

• should the Court order it the sale would 
be continued on 7th August 1925. As I 
read this report there was no actual 
postponement or, adjournment of the sale 
as contemplated by R. 69, O. 21, by 
the auctioneer. All he did was to re¬ 
port the facts to the Court for such 
orders as might be necessary. 

Seeing that the amount of the decree- 
holder’s bid was less thadhis decree by 
over Rs. 4,000, the Court very properly 
exercised the discretion given to it by 

(1; A. 1. R. 1925 I,ah. 624=0 Lah. 250. 

(2) A. I. R. 1924 Mad. 431=47 Mad. 288 
(P.B.). 

(3) A. I. R. 1926 Cal. 109. 


The grant of a decree for restitution of con¬ 
jugal rights is disoretionary with the Courts 
aud though ordinarily such a decree will be 
refused only if tbe husband has been guilty of 
legal cruelty towards his wife,- he may disen¬ 
title himself to this relief by his gross failure to 
perform the obligations which tho marriage 
contraot had imposed on him for the benefit of 
the wife : 11 .V. I. A. 551 ; 148 P. L. R. 1916 ; 
and A. I. R. 1924 Lah. 188, Ref. [P 701 C 1] 

Shambu Lal Puri —for Appellant. 

S. R. haul —for Respondents. 

Judgment. —The suit, which has 
given rise to this second appeal, was in¬ 
stituted by Imam Bakhsh, plaintiff-appel¬ 
lant, for restitution of conjugal rights 
against Mt. Amiran, defendant 1, whom 
he claimed as his wife. The parents of 
Mt. Amiran and some other relations 
were also impleaded and an injunction 
was asked for against them directing 
them not to prevent Mt. Amiran from 
going over to the plaintiff. 

The suit was decreed ex parte by the 
trial Court but was dismissed by the 
learned District Judge on appeal by the 
defendants. 

A second appeal has been preferred by 
Imam Bakhsh and it is argued on his be¬ 
half that the learned Distriot Judge hav¬ 
ing found that defendant 1 was validly 
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married to the plaintiff has dismissed the 
suit for restitution of conjugal rights on 
legally inadequate grounds. The facts 
found are, however, as follows : 

(a) That Mt. Amiran was married to 
the plaintiff about ten years before the 
snit, the marriage having been arranged 
by her father with a view to procure 
a bride for his son in exchange for her 

(b) That since the marriage the girl 
has been living with her parents, no 
effort having been made by the plaintiff 
to bring her to his house. 

(c) That though Mt. Amiran attained 
puberty three years ago, the marriage 
has not been yet consummated. 

(d) That about the time Mt. Amiran 
attained puberty the plaintiff married 
another woman with whom he has 
since been living and from whom he has 
got a daughter. 

(e) During all this period the plaintiff 
has absolutely neglected Mt. Amiran, 

Mr. Sbambhu Lil Puri has argued 
that these faots’are insufficient to justify 
refusal to the plaintiff of relief by way 
of restitution of conjugal rights and that 
the learned District Judge should have 
decreed the suit. He has oited before me 
a number of rulings each of which was, 
however, deoided on its peculiar facts. 
It is well settled that the grant of a de¬ 
cree for restitution of conjugal rights is 
discretionary with tbe Courts and though 
ordinarily such a decree will be refused 
only if the husband has been guilty of 
legal oruelty towards hi3 wife, he may 
disentitle himself to this relief by his 
gross failure to perform the obligations 
which the marriage contract had imposed 
on him for the benefit of the wife : see 
Moonshee Buzloor Ruheem v. Shumsoon- 
nissa Begum (l), Ziada v. Jowai (2) and 
the reoent decision of this Court in 
Nawab Bibi v. Allah Ditta (3). 

Having regard to the facts as found 
above and all the ciroumstanoes of the 
oase I am of opinion that the learned 
District Judge exeroised a sound discre¬ 
tion in dismissing the plaintiff's suit. 
The appeal fails and is dismissed with 
coats. 

S J - Appeal dismissed. 


(1) [1866] II M I. A. 651=3 W. R. i 
... Suther 259=2 Sir. 259 (P. C.). 

(2) [1916] 46 P. R. 1916=148 P. L. R. 19 
... 341.0638=131 P. W. R. 1916. 

(3) A. I. R. 1024 Lah. 188. 
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Harrison and Dalip Singh, JJ. 

Mohamed Farid-Mohamed Shaft —Peti¬ 
tioners. 


v. 

Co7itmissioner of Income-tax, Punjab - 

Respondent. 

Miscellaneous Petn. No. 451 of 1927. 
Decided on 21st February 1928. 

Income-tax Act, S. 66 —Application for refer - 
ence rejected—Notice subsequently erroneously ■ 
issued under S, 29 instead of under S. 45— 
Fresh application for reference to re-agitate 
previous unsuccessful points tcas not enter¬ 
tained . 

Acting under S. 33 the Commissioner asses¬ 
sed the petitioner to an additional sum. On • 
the Commissioner refusing to refer the case to 
the High Court, an application was made to the • 
High Court to take action, which was rejected. 

A notice of demand was then issued as headed 
under S. 29, and the assessment was described 
under Ss. 23 and 33, while in fact it ought to 
have been headed as under S. 45. Petitioner 
paid the money and then applied to the Com¬ 
missioner to refer not only the legality of tbo 
demand, but also all the other points which he • 
had unsuccessfully attempted to agitate before 
and contended that as S. 29 was wrongly in¬ 
voked and quoted, he was entitled to agitate all i 
the points contended on the previous unsuc¬ 
cessful application. 

Held : that the other points could not be 
agitated as no special jurisdiction had bean crea- - 
ted by the error in quoting S. 29. [P 702 C 1] 

J. G. Sethi —for Petitioners. 

Jagan Nath Aggarwal—iov Commis' 
sioner, Income-tax. 

Dalip Singh, J— Aotmg under S. 33, 
Income-tax Act, the Commissioner as¬ 
sessed the present petitioner to an addi¬ 
tional sum of Rs. 6,000 odd. The peti¬ 
tioner presented an application under S. 66 
(1) asking to have certain points of law, 
which he alleged arose, referred to the 
High Court, On the Commissioner de¬ 
clining to take action an application was 
made to this Court which was rejected 
by a Division Benoh, an order being pas¬ 
sed to the effect that whatever power the' 
Presidency High Courts might have of 
compelling a reference under S. 66 (l), 
this High Court bad no such power and 
as the action taken by the Commissioner 
was taken under S. 33, no relief could be ■ 
given. After this deoision had been an¬ 
nounced a notice of demand was issued by 
tho looome-tax Offioer to tbe petitioner 
for the recovery of the amount so as¬ 
sessed. This was described and headed as 
under S. 29 and tbe assessment was des¬ 
cribed-os falling under Ss. 23 aud33, the- 


702 Lahore 


Thaman Singh 7. Bachna (Addison, J.) 


1928 


•decision having been under S. 33. On 
receiving this demand the petitioner paid 
the money and then applied to the Com¬ 
missioner to refer not only the question 
of the legality of the demand but also all 
the other points, which he had unsuccess¬ 
fully attempted to agitate before. The 
Commissioner gave a finding that S. 29 
did not apply and had wrongly been re¬ 
ferred to by the Income-tax Officer. He 
pointed out that action should have been 
“taken under Ch. 6, and referred to S. 45. 
He then offered to return the deposit as 
he had decided the only point involved in 
favour of the petitioner. 

The petitioner has now come to this 
Court again and contends that because 
S. 29 was wrongly invoked and wrongly 
quoted by the Income-tax Officer, the door 
is somehow opened, which was formerly 
closed, and he is entitled to agitate all 
the points contended on the previous un¬ 
successful application, and this because 
the error committed by the Income-tax 
Officer in some curious way creates a new 
and special jurisdiction under S. 66 (2) 
to deal with points which normally could 
only reach this Court if referred under 
S. 66 (1), inasmuch as they arise out of 
an order passed by the Commissioner 
under S. 33. 

We are of opinion that the decision of 
the Commissioner was right and that 
5. 29 was wrongly used. As we agree 
with him, there is no question of our 
granting leave to refer the question on 
whioh we do agree. We are of opinion 
that the other points cannot be agitated 
now any more than they oould be agitated 
before and that no special jurisdiction 
has been created by the error of the In¬ 
come-tax Officer in quoting S. 29. 

We, therefore, dismiss the application. 
No order as to costs, as Rs. 100 have been 
-deposited and not repaid. 

A.L./R K. Application dismissed. 
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Addison, J. 

Thaman Singh — Defendant—Appel¬ 
lant. 

v. 

Bachna and others — Plaintiffs and 
Defendant—Respondents. 

Second Appeal No. 1924 of 1927, De¬ 
cided on 12th January 1928, from decree 
of Dist. Judge, Ludhiana, D/-12th 
May 1927. 


Custom [Punjab)—Debt incurred by an agri¬ 
culturist as surety is not a necessity. 

An alienation of ancestral property by an 
agriculturist for a debt incurred as suretv is 
invalid according to custom as such a "debt 
is not a uecessity : 112 P. W. R. 1905, Foil ■ 
A. 1. R. 1922 Lah. 299, Dist. [P 702 C 2] 

Lai Chand Mehra —for Appellant. 

Li. Rai ior N. C. Mehra —for Respdts. 

Judgment. —Sucha Singh was surety 
for certain debts due by another person. 
The creditor sued on one of the bonds 
and obtained a decree for Rs. 600. 
Thereafter Sucha Singh mortgaged two 
houses with the creditors for Rs. 1,000. 
The consideration was tLe sum of Rs. 600 
for whieh a decree had been obtained 
and another sum of Rs. 400 due on two 
bonds in which Sucha Singh was surety 
also. The creditor was the same in the 
case of all the bonds and he was also 
the decree-holder and the mortgagee. The 
sons of Sucha Singh brought the present 
suit for a declaration that the alienation 
by mortgage should be held not to affect 
their reversionary rights after the death 
of their father as the money was not 
advanced for necessity. Consideration 
was held to be proved but both the 
Courts below have concurred in holding 
that there was no necessity. The plain¬ 
tiffs, therefore, obtained the decree they 
asked for and the mortgagee has come 
here in second appeal. 

It is quite clear that this appeal must 
be dismissed. It was held in Hemraj v. 
Ganda Singh (l) that an alienation of 
ancestral property by an agriculturist for 
a debt incurred as surety is invalid ac¬ 
cording to custom as such a debt is not a 
necessity. It, therefore, follows that 
there was no necessty for the sum of 
Rs. 400 due on the two bonds as to 
which no decree was obtained. The 
mortgagee as he was himself the credi¬ 
tor knew that Sucha Singh was only a 
surety. Further, the fact that a decree 
was obtained for Rs. 600 on one of the 
bonds does not help the mortgagee. In 
that case, too, he was the creditor and 
also the decree-holder and he knew that 
the bond and the deoree were against 
Sucha Singh as surety. This case, there¬ 
fore, has no analogy of any kind with 
Ban Singh v. Rullia (2). 

The decision of the Courts below was 
correct and I dismiss this appeal with costs 

;j_K. Appeal dismissed. 

(1) [1906J 112 P. W. R. 190G~ 

(2) A. I. R. 1922 Lah. 299=3 Lah. 139. 
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Shadi Lal, C. J., and Johnstone, J. 

Sultan —Plaintiff—Appellant. 

v. 

Mt. Sharfan and others —Plaintiffs and 
Defendants—Respondents. 

First Appeal No. 2690 of 1925, De¬ 
cided on 5th May 1928, from decree of 
Sr. Sub-Judge, Lyallpur, D/- 20th Oc¬ 
tober 1923. 

Custom (Punjab)—Among Awans of Kardar 
{Jhelum District) daughters inherit self-ac¬ 
quired property in preference to collaterals. 

Among Awans of village Khardar of the 
Distriot of Jhelum a daughter is entitled to 
succeed to the self-acquired property of her 
father in preference to collaterals : 115 P. E. 
1692, Doubted and Dist. [P 703 C 1,2] 

Shamair Chand and Qabul Chand — 
for Appellant. 

Badri Das and Mehr Chand Wadhera 
for Respondents. 

Shadi Lal, C. J. On 22nd November 
1922, Mt. Sharfan, the widow of one 
Sharaf Khan, an Awan of the village 
Khardar in the District of Jhelum 
gifted to her daughter, Mt. Bhag Bhari 
a plot of land which she hid inherited 
from her deceased husband. The plain- 

< oL wbo ar6 brothers and nephews 

of Sharaf Khan, have brought the present 
action to _ impeach the alienation, and 
the question debated before us is whe- 
ther the daughter or the collaterals are 
entitled to succeed to the estate which 
was admittedly the self-acquired pro¬ 
perty of Sharaf Khan. P 

The plaintiffs place their reliance upon 
an entry in the Riwaj-i-am of the dis- 

d ° L WD that aQ ^married 
daughter, iti the absenoe of male lineal 

•descendants, succeeds to the property of 

her father only until marriage ; and that 

fnhiff k 19 . made ' ia the matter of 
inheritance, between self-acquired and 

ancestral property of the father or bet- 
AsM?IT aabl u '.““^able Property. 

Privv d Pm W “i^ fc » ,r Lord3bi P 9 of the 
x'nvy Louncil in Beg v. Allah Ditta (l) 

an entry in the Riwaj-i-am raises a p • 

favo « of the oustom re- 
corde d therein, and the onus lies upon 
the daughter to rebut that presumption, 
ids, however, clear that the general 

cession of 5 rovi , Qoe flours the suo- 
c j*jjgign_of_thg— daughter to the acq uire 

i A.V(P 6 o P i °- 129 = 44 0al * 749 =“ 


property of her father in preference to 
collaterals, vide Rattigan’s Digest of 
Customary Law, para. 23, sub-para. (2); 
and that the custom invoked by the plain¬ 
tiffs must be treated as an exception to 
the general rule. It is to be observed 
that the Code of Tribal Oustom prepared 
by Mr. Talbot at the la->t settlement of 
the district does not mention any in¬ 
stances in support of the exclusion of 
the daughter from the self-acquired pro¬ 
perty of her father and the declaration 
that a married daughter cannot inherit 
even the self-acquired moveable property 
of her father verges on an absurdity. 
Indeed, Mr. Talbot himself in his preface 
points out that the Code must not in all 
oases, be regarded as a correct record of 
the customs actually existing, and that 

the more intelligent tribesmen who usually 
act as spokesmen on an occasion of this kind 
sometimes allow tboir opinion as to what cus¬ 
toms are expedient to override their knowledeo 
of the customs as they really ase. 6 

The considerations set out above leave 
no doubt that the onus placed upon the 
daughter by the entry in the Riwaj-i-am 
is a light one, and does not require much 
evidence to repel it. Now the evidence 
produced on behalf of the defendants 
shows that, in at least four instances 
daughters inherited the self-aoquired pro¬ 
perty of their fathers in preference to 
collaterals. The witness Abdulla deposes 
that the property of Mt. Chhati’s hub- 
band was inherited by her daughter 
Mt Suban in the presence of the oousins 
ot the deceased husband. The village in 
which Mt. Chhafci belonged is 2 
a distance of less than five miles from 
the village of the parties. The second in¬ 
stance is mentioned by the witness Ashraf 
Khan, who states that the estate of Sahib 
went to his daughter Mt. Milkhan to 

Th 0 „ fM C i U - Sl ? ° f - hiS male laterals. 

The third instanoe is proved by an entrv 

Ik f h Au m m atl °T?, res ‘ 3t0r which shows 
that Mt. B^g Bhari gifted the estate of 

her deceased husband to her daughters 

way oneMt. Bakht Bano 
gifted the land inherited by her from her 
husband to her daughters, and no person 
objected to this gift. 

The learned oounsel for the defendants 
has invited our attention to two other 
instances namely, the succession of 
Mirzas danghtor and of Khadim°s 
daughters, but it does not appear that in 
either of these oases there was any Q0 1- 
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lateral who could dispute the claim of 
the daughter}. 

As against the instances relied upon 
by the defendants, we have only one 
real instance proved by the plaintiffs in 
which, according to the witness Captain 
NawabKhan, the self-acquired property 
of Muhammad Khan was taken by his 
brother without any contest by his 
daughters. The area of the land is not, 
however, given, and it appears that the 
property was acquired by the deceased 
jointly with his brothers. 

Mr. Shamair Chand-for the plaintiffs 
has also relied upon the judgment in 
Mt. Sharfan v. Kammu (2), in wbioh a 
Division Bench of the Punjab Chief 
Court held that no custom was proved 
entitling a daughter and a daughter’s son 
to exclude a brother and nephews from 
succession to acquired immovable pro¬ 
perty. It is, however, clear that parties 
to the case, though Awans by tribe, were 
Jhiwars (water-carriers) by occupation, 
and that they lived in the town of Rawal¬ 
pindi. The property, which was the 
bone of contention, was a water-mill and 
not agricultural land. Moreover, this 
judgment was adversely commented upon 
in Wazir v. Mt. Maryan (3). 

Upon an examination of the entire 
material before us I have reached the 
conclusion that the presumption arising 
from the entry in the Riwa:-i am has 
been sufficiently rebutted, and that the 
plaintiffs are not entitled to succeed to the 
self-acquired property of Sharaf Khan. 

I accordingly confirm the judgment of 
the Subordinate Judge and dismiss the 
appeal with oosts. 

Johnstone, J.—I concur. 


A.L./R.K. Appeal dismissed. 

(2) [18J2J 115 P. R-1892. ~ 

(3) r 1917J 84 P. R- 1917 = 3 P. L. R. 1918 
l 42 I. C. 353=151 P. W. R. 1917. 
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Dalip Singh, J. 

Daulat Ram and others — Plaintiffs 
Appellants. 

v. 

Ballu —Defendant—Respondent. 

Second Appeal No. 1505 of 1927, Deci¬ 
ded on 5th November 1927, from decree of 
Sr. Sub-J. Ludhiana, D/- 31st March 1927. 


(а) Limitation Act, Art. U2—Suit for posses¬ 
sion alleging possession and dispossession by 
the defendant—Plaintiff must prove his posses' 
sion within 12 yeari. 

Where plaintiff sues for possession alleging 
possession and dispossession by the defendant, 
he must prove that he had possession within 
12 years and it is not for the defendant to prove 
his adverse possession for more than 12 years * 
41 All. 669 and A. I . R. 1926 Lah. 13, Dist . 

[P701C2) 

(б) Practice — High Court is not debarred 
from looking at unprintcd documents. 

It is open to the High Court to refuse to look: 
at documents that have not been so printed, 
but that Court is not debarred from looking at 
such documents: A . I. li. 1916 P. C. 27, Dist. 

[P 705 C 1] 

(c) Civil P. C., S. 100— Non-compliance with 
O. 13 not coynplained at the earliest opportunity 
—Such plea cannot be raised in second appeals 

If the parties have not made the non-com¬ 
pliance of O. 13 by the Court a ground of com¬ 
plaint at the earlist opportunity, they should 
not be allowed to raise such points in a second 
appeal thereafter. [P 705 C 2]j 


Dev Raj Saivhney— for Appellants. 

Mohammad Amin Khan —for Respdt. 

Judgment.— The plaintiffs in this 
case sued for possession of a house shown, 
red in the plan annexed to the plaint. 
They alleged possession and dispossession 
by the defendant. On appeal the learned' 
Senior Subordinate Judge held that the- 
plaintiffs on their own evidence had not 
been able to prove that they had ever 
been in possession of the house. He fur¬ 
ther accepted the defendant’s evidence- 
that the defendant had been in. 


possession for a long time—more than 
twelve years—and he, therefore, dismissed 
the suit as time barred. The plaintiffs- 
appeal and their learned counsel has en¬ 
deavoured to argue that the defendant- 
should have proved adverse possession and. 
the plaintiffs should not have been called 
upon to prove their possession within 
12 years Jai Chand v. Girwar Singh (1> 
and Ismail v. Ibrahim (2) have been, 
cited in support, but those were suits on 
title without allegation of possession and 
dispossession. This contention of ooun* 
sel for the appellant is, therefore, incor- 


3Cfc. 

Counsel has next contended that the 
ocuments produced by the defendant and 
i fact most of the documents produced 
y either side have not been duly exhi* 
ited and has cited Secretary of State v. 
aria Devi (3) and Sa dik Husain Khan_ 
(1 j [1919J 41 All. 089=02 i. 0. 388=17 A. L, 
J. 814. 

(2) A. I. R. 1926 Lah. 13. 

(3) A. I. R. 1924 Lah. 548=5 Lah. 227. 
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v- Eashitn Ali Khan (4), a Privy Council 
ruling, ag laying down that in such a case 
there must be a re-trial. The Privy 
Council, in my opinion, do not lay down 
anything of the kind. Their Lordships 
merely state! that in future to avoid the 
great difficulty which arises before their 
Lordships in determining what documents 
were or were not on the record they 
would not for purposes of appeal before 
them look at any documents that had not 
been duly exhibited. It is to be observed 
that their Lordshios stated that they 
would not, not that they could not, look at 
these documents. It is obvious that be¬ 
fore their Lordships of the Privy Council 
there must be considerable difficulty in 
determining what documents hid been 
produced and what not. Those consi¬ 
derations would not necessarily apply in 
every case in this country. In Secretary 
of State for India v. Sarla DeviChaudh- 
ram (3) no doubt it was stated by a 
Division Bench that they would in that 
case have ordered a re-trial as the docu¬ 
ments had not been duly exhibited. But 
that decision was obiter because oouosel 
on both sides agreed to allow the docu¬ 
ments which had been put in to be taken 
as evidence. 

1 do not, therefore, think that 
that is binding on me. To make my 

meaning clearer j would refer tQ 6h# ruleg 

of u th ‘ 3 .?, ourt by which documents on 
which either side wished to rely on a first 
appeal have to be printed. It is open to 
the Court to refuse to look at documents 
that have not bien so printed, but I have 

never heard it oontended that the Court 
is debarred from looking at such docu¬ 
ments. Of course, the Court should al¬ 
ways consider before looking at such 
documents whether the other side was 
being prejudiced in any way by this fact, 
but I know of no ruling that the Court 
could not, if it wished to, refer to docu¬ 
ments which had not been printed In 
any ev 0Qt thi9 p ° iQt wa3 not raisefl £ 

bhQ A \°i er appaIlafce Court by either 
side and I do not consider that it is open 

to any party who had not raised this 

point to raise it for the first time in a 

second appeal merely in order to have a 

decision, counter to himself, set aside on 

f'°* ad M When all is said and done 

the cZ? 3 ? V° r aQy Party t0 oom P 01 

Court to observe the provisions of 0. 

1 ' A a.2i”'|p 9 o., P ' °- «=MAiir55i=i5T: 
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13, and if the parties have not made- the. 
non-compliance of the Court a - ground of 
complaint at the earliest opportunity Ij 
do not think they should be allowed to 
raise 9uch points in a second appeal 1 
thereafter. 

Counsel for the appellants has further 
wished me to refer to a record of execu- 
tion proceedings. There is nothing to 
show that these execution proceedings 
were ever produced or brought on the re¬ 
cord of the present case. I, therefore, 
decline to look at them. The appeal, 
therefore, fail9*nd is dismissed. In view 
of all the circumstances of the case I do 
not think that any order for costs is 
necessary. 

N - K - Appeal dismissed. 


A. I. R 1928 Lahore 70S 

Jai Lal, J. 

Juanda Defendant—Appellant. 

v. 

Dili and another Plaintiff and Vendor 
Respondents. 

Misc. Second Appeal No. 1566 of 1927 
Decided on 16th February 1928 from 

»‘ st - Judge - Sialkot > D, - 14th 
March 1927. 

Limitation Act , Art 10 -Pre-emption suit- 
Actua. possess on of property sold given to 

from dale of possession. 

A auit for pre-emption is governed by Art. 10 
where the sale is of a speoified plot whether in 
aotual possession of the vendor or in joint 
possession of tho vendor and others, and actual 
possessionof the property so!d is given to the 

vendee, and tho starting point for limitation is 
the d *te of possession. The determining factor 

Iinsloc °®9® s is the faotum of aetu»l physical 
possession and not tho nature of the whole 
property of which the plot sold is a part. 

Eos don for Muhammad Shah Nau-a — 
for Appellant. 

S. C. Chatterjee for Respondents, 

. Jud ?®e“t.*-This i3 a second appeal 
m a suit for pre emptioQ wbioh was dis- 

S”?? , by tb ? k tria l Court as barred by 
time but which was remanded to it for 

‘" a i°“ the “ 0r u its by the appellate Court 

TK UQd l that 16 WftS DOt barf0d b y 
time. The sale took place ou the 3rd 

February 1925 on which date a report 

by fch0 P artias to the patwar 
9 tatm{Qhat_out o[ a_big^_hqlding^ whfch 

P. Appeal preferred against thia~ 
ment was dismissed on 8th March 1928J 8 ' 
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was joint between the vendor and others, 
the vendor had sold 11 marla9 of a 
specific plot to the vendee and had ac¬ 
tually given possession thereof to him 
and that he had erected wills around the 
plot so purchased by him. The sale was 
expressly for the purpose of construction 
by the vendee of a cattle-shed on the plot 
sold. The District Judge has found on 
evidence produced at the trial that actual 
possession of the plot sold was given to 
the vendee but he holds that : 
as the sale wis of a share of a joint khata the 
property sold was inoapable of physical posses¬ 
sion according to rulings, 


and therefore ho has declined to apply 
Art. 10, Sch. 1, Lim Aot. 

In my opinion the District Judge has 
misunderstood the law on the subject. 
If the sale is of a share of a joint khata 
as distinguished from a specified plot out 
of a joint khata then the property sold 
would not be ciptble of actual physical 
possession and therefore Art. 10, Lim. 
Act, would not govern a pre-emption suit 
in such a case But where the sale is of 
a specified plot whether in actual posses¬ 
sion of the vendor or in joint possession 
of himself and others, and actual posses¬ 
sion of the property sold is given to the 
vendee then it is Art. 10, Lim. Act, that 
applies and the starting point for limita¬ 
tion is the date of possession. The deter¬ 
mining factor in such cases is the factum 
of actual physical possession and not the 
nature of the whole property of which 
the plot sold is a part. 

I hold that, on the finding of fact 
arrived at by the District Judge, the suit 
was clearly barred by time and conse¬ 
quently accepting this appeal I dismiss 
the plaintiff’s suit with costs throughout. 

A L./B.K. Appeal accepted. 
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Tek Chand and Johnstone, JJ. 
Sohan Singh and others— Plaintiffs 
Appellants. 

v. 

Kabla Singh and outers—Defendants— 

Respondents. . 

Second Appeal No. 2616 of 1923, Deci¬ 
ded on 28th May 1928, from decree of 
Dist. Judge, Sheikhupura and Lyallpur, 

D/• 2nd August 1923. 

(a) Custom (Punjab)—Marriage between a Jat 
male and a Mazhabi female is valid. 

A marriage between a Jat male and a 
Mazhabi female is valid, whether performed 


according to the Anand or the ordinary Hindu 
ceremonies : 99 P. R. 1913, Foil. ; 13 P R 
1897 ; 50 P. R. 1900 ; 15 P. L. R. 1907; and 79 
P. R. 1910; Ref. [p 707 c 2] 

( 6 ) Bindu Law—Marriage inter se between 
different sub divisions of Sudra caste are valid. 

Marriage inter se between different sub-divi¬ 
sions of Sudra caste are valid and must be 
recognized as such : 13 M. I. A. 141 and 14 

M. I. A. 346, Poll. [P 708 C 2J 

Mclir Chand Mahajan and Anant Ram 
—for Appellants. 

Mukand Lai Puri and Jagan Nath — 
for Respondents. 


Tek Chand, J.—The land in dispute 
was owned by one Khushal Singh, a Sikh 
Virk Jat of Mauza Sawanke in the 
Khankah Dogaran Tahsil of Sheikhupura 
District. Khushal Singh died iu 1918 
and on his death mutation was effected 
in the names of defendants 1 and 2, 
Kabula Singh and Tilok Singh, minors, 
who described as his sons, under the 
guardianship of their mother Mt. Ishor 
Kaur. 

Three years later Khushal Singh’s 
collaterals sued for a declaration that 
they were the owners in possession of the 
land left by him and that defendants 1 
and 2 "had nothing to do with it.” It 
was alleged that Mt. Isher Kaur, the 
mother of defendants 1 and 2, belonged 
to the Mazhabi caste and was not in fact, 
nor could she be in law, married’ to 
Khushal Singh and that defendants 1 
and 2 being his illegitimate children were 
not entitled to sucosed to bis property. 

The defendant admitted that Mt. Isher 
Kaur was of the Mazhabi caste bat 
pleaded that sho was the lawfully wedded 
wife of Khushal Singh, that they were 
his legitimate sons and that Khushal 
Singh and the brotherhood had through¬ 
out recognized them as such. 

Both the Courts below have concur¬ 
rently found that Khushal Singh was 
married to Mt. Ishor Kaur in the Anand 
form and this finding ha9 not been chal¬ 
lenged before us. As to the validity of 
the marriage, the Subordinate Judge held 
on the evidence that marriages between 
Jats and Mazhabi women wore valid ac¬ 
cording to the custom prevailing in the 
locality, and further, that they were not 
prohibited by Hindu law, to which re¬ 
sort must be had, if no well-established 
custom be held to have been established. 
On appeal the learned District Judge, 
Sardar Sewa Ram Singh, did not ohooso 
to rest his decision on aotual proof of 
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custom, but, following Dnlip Raur v. 
Fatti (L), held tne marriage to be legal 
under the Sikh law of marriage, as 
well as uader Hindu law, according to 
which intermarriages between Jats and 
Mazhabis are lawful both being sub¬ 
division of the Sudra caste. Oa these 
findings the suit has been dismissed and 
the plaintiffs have preferred a second 
appeal to this Court. 

The only question which has been agi¬ 
tated before us relates to tiie validity of 
the marriage of Khusbal Singh with 
Mt. Isher K*ur. As stated above the 
marriage was performed according to the 
Anand ceremony, which is now one of the 
recognized forms of marriage among the 
Sikhs. According to the Sikh tradition 


Anand marriage was first introduced b} 
the third Guru, and his immediate sue 
cessor Guru Rim Das composed the foui 
Liwans given in the Suhi Rag of the 
Granth Sahib, which are reoited at the 
ceremony, and which will bo found trans¬ 
lated in Maoauliffe's Sikh Religion. 
Vol. II, pp. 334 and 335, and Hari Kishen 
Kaul’s Census Report (Puajab), I9L1, 
part 1, p. 277. At one time doubts were 
•entertained about the legality of mar¬ 
riages performed in this form, but the 
matter was set at rest by the enactment 
of the Anand Marriage Act 7, 1909, S. 2 
of which provides that all marriages 
which may be or may have been duly 
solemnized according to the Sikh 
mirriage oeremouy called Anand shall, and 

u j daamed t0 hava baan> witl1 oBeot fro® 
the date of the solemnizition of each, respeo- 
vively, good and valid in law. 

The learned counsel for the appellants, 
however, oonteuds that the Anand mar¬ 
riage Act is a permissive legislation 
which merely authorizes a ohange in the 
ritual observed at the marriage oeremouy, 
aud does not deal with the qualifications 
of the spouses, which continue to be 
regulated by tbe persoual law of the 
parties or the rules of oustom (if any) 
prevailing among them. His argument is 
that all that the Act did was to dispense 
with the necessity of performing the 
ceremonies prescribed in the Shastras 
iike oiroumarabulatioos round tbe sacred 
fire and the chanting-of Sanskrit texts, 
and to substitute therefor the prakriman 
round.tbe Granth Sahib and recitation 
of verses from it, and that the Aob being 

1 7Tf7TT l T- OUt m * rri aRe * between persons 
W [1913J y9 P. K. 1913=100 P. L K 1913— 
18 I, 0. 93Q=U P, W . 8.1913. 19i3 ~ 


of different oastes cannot be said to have 
legalized inter caste marriages, eveh 
though performed according to the 
Anand ritual. As at present advised, I 
am not prepared to accept this argument 
as sound, but Ido not wish to express a 
definite opinion, so far as intermarriages 
between persons belonging to the higher 
castes are concerned. At the trial the 
enquiry was not directed towards that 
aspect of the matter nor is it necessary 
for the purposes of this case to give 
a decision on it. The parties to the 
marriage, the legality of which is under 
consideration, were a Jat male and a 
Mazbabi female and I have no doubt 
that marriages between them are valid, 
whether performed according to the 
Anand or the ordinary Hindu ceremonies. 

It is well known that Jats, especially 
Sikh Jats, hold very liberal views on 
questions relating to marriage and even 
at the height of the Brahmanioal supre¬ 
macy they did not show much inclination 
to be bound by the caste iron rules laid 
down in the later Hindu Smritis, inter¬ 
dicting marriage outside the caste, and 
prescribing elaborate ritual for the perfor¬ 
mance of the marriage ceremony. Among 
them remarriage of widows has all along 

existed commonly, and oha lar andazi, in 
whioh the ceremonial has been reduced 
to tbe very minimum, is one of the recog¬ 
nized forms of marriage. Indoe 1 the 
Riwaj-i am3 of the districts [e g, Ludhiana 
(1834-1835) p. 46, and Kaithal, p. 4] and 
the reooris of oases decided judicially 
are full of instances ia whioh mere co¬ 
habitation as man and wife for a long 
period without any striot matrimonial 
ceremony, has been considered sufficient 
to validate the marriage It will perhaps 
be no exaggeration to say that nowhere 
has the doctrine of faotum valet been 
more liberally applied to marriage than 
m the Punjab, and here, in no tribe so 
freely as among the Jats. In this con¬ 
nexion reference may inter alia bo made 
to the following deoision in which mar¬ 
riage between Jats and females of other 
castes have been held to be valid : 
Chandra, Singh v. ilfefa (2), Jat with 
a Jhiwar Nai or ,Kalal woman ; Sahib 
Ditta v. Bela (3), Jat with a Brah¬ 
man woman, Ranjit Singh v. Isa (4) 
Khatn Kuka Singh with a Jat woman 

(3) [18U7] 73 P. R. 1897. ~ 

18) [1900] 60 P. R. 1900. 

U) [1907] 16 P. L. R. 1907. 
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Mt. As Kaur v. Sawan Singh (5), Jat with 
woman of the Koli (Chamar) caste and 
Alt. Dalip Kaur v. Alt Fatti (l), Jat 
Sikh with an Arain woman converted to 
Sikhism. 

Incidentally it may be mentioned that 
the last two rulings are of particular 
importance as affording a complete 
answer to the argument of the appellants’ 
counsel, that howsoever las Jats might 
be in their notions of marriage, a union 
of a Sikh Jat with a woman of one of 
the so-called “impure” castes, even if 
performed in the Anand form, will not be 
valid. In the first of these cases the 
woman belonged to one of the Chamar 
tribes, and in the latter she was a born 
Mahomedan, who had been converted to 
Sikhism. Other cases bearing on the 
point are Sodhi Kartar Singh v. Sher 
Singh (6) and Laclihman Singh v. Partap 
Singh (7). It should also be noted that 
such marriages are not mere recent in¬ 
novations, but seem to have been recog¬ 
nized as valid long before the British 
occupation: See, for example Macau- 
liffe’s Sikh Religion, Vol. V, p. 249, 
where an account is given of a number of 
Mahomedan women having been con¬ 
verted to Sikhism by Banda Sahib and 
married to Sikh soldiers (mostly Jats) by 
the ceremony of Anand. 


I am also in complete agreement with 
the learned District Judge that the 
marriage in question would be valid under 
Hindu law, as administered by the 
British Indian Courts._ As pointed out 
by Mayne in his Treatise o'n Hindu Law, 
(edn. 9, p. 106) the prohibition against 
marriages between persons of different 
castes is of comparatively modern origin. 
It was not in force in aacient times, as 
then caste was not regulated by birth, 
but, according to some Orientalists, was 
determined by the personal qualities of 
each individual, and according to others 
it was an “ ethnological distinction. ” 
Bannerji's Hindu Law of Marriage and 
Stridhana, (edn. 2, p. 71). Gradually the 
caste system in its present form grew up, 
but for centuries inter-caste marriages 
were allowed. Among the earlier Sutra 
writers the validity of such marriages 
was undisputed (Mayne, p. 107) and later 
on the marriage of a male of a higher 


(5) [19101 79 P. R- 1910=97 P. L. R. 1910 = 
7 I. C. 1009=115 P. W. R. 1910. 

(G) [1695] 50 P. R. 1895. 

(7j A. I. R. 1921 Lab. 251. 


caste with a woman of lower caste 
(Anuloma) but not the reverse (Pratiloma) 
was recognized (see Ganpathi Iyer’s 
Hindu Law, Vol. 1, p. 454, and Golap 
Chandra Sarkar’s Hindu Law, edn. G, 
P; 146, where numerous quotations are 
given from lawgivers like Yajnawalkya. 
Manu, Budhayana, Gautama, Vasishta, 
Narda, Brihaspati and the Mitakshara 
permitting such marriage). It was only 
in the time of Apastamba that the rule 
was made more rigid and marriages out¬ 
side the caste were prohibited. But even 
then the prohibition was applicable to 
the three regenerate or the Dwija castes 
and did not apply to the Sudras (Gan¬ 
pathi Iyer’s Hindu Law, p. 458, S. 632); 
Gour’s Hindu Code, edn. 2, p. 271, 
Ss. 483, 486) and Mulla’s Hindu Law,, 
edn. 4, p. 421, S. 531). 

But whatever conflict might have 
existed among the mediaeval Sanskrit 
writers on the subject, it may be taken 
as settled law, at any rate so far as 
British India is concerned, that mar-, 
riages inter se between different sub-divi¬ 
sions of Sudra caste are valid and mu9t 
be recognized as such. The matter has 
been put beyond all controversy by the' 
decisions of their Lordships of the Privy 
Council in two cases from Madras re¬ 
ported as Inderun Valungypooly v. 
Ramasatvmy Pandiafa) and Rammani 
Ammal v. Kulanthai Natchear (9). The 
rules laid down in these rulings have 9ince 
been applied to Sudras in other provinces 
as well. See Upoma Ruchain v. Bhola- 
ram Dhubi (10), Garish Chandra v. 
Mahomed Shajed Choicdhury (11), Bisusa- 
nath Das Ghose v. Sarashibala Dasi (12),. 
Fakiraguda v. Gangi (13). Mahantava 
Irappa v. Gangava (14), Ear Prasad v. 
Rewal (15), Mt Dalip Kaur v. Mt. FatU 
(1) cf. Haria v. Kanhya (16) and Rajani 
Nath v. Nitai Chandra De (17). 

The learned counsel for the appellants, 
while conceding that the statement of 
the law enunciated above could not be 


(8) [1869] 13 M. I. A. 141=12 W. R. 41=2 
Suther. 267=2 Sar. 494 (P. C.). 

(9) [1870] 14 M. I. A. 316=17 W. R. 1 (P. C.) 
(101 [1888] 15 Cal. 708. 

(11) [1921J 25 C. W. N. 634. 

(12) A. I. R. 1921 Cal. 48=18 Cal. 926. 

(1.3) fl69S] 22 Bom. 277. 

(14) [1909] 33 Bom. 693=3 I- C. 962 —11 
Bom. L. R. 822. 

(15) A. I. R. 1925 All. 25=47 All. W®- 

(1G) [1903] 72 P. R. 1908=61 P. L. R. 1903—4* 

(17) A.’LR. R i92?Cal. 820=4S Cal. 643 (F.B.- 
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challenged, contended as a la3t resort 
that the rule could not be extended to 
intermarriages of males of the 1 pure’ ’ 
Sudra ca9te like the Jat with women of 
the "unclean classes,” touch with whom 
was pollution. He has, however, been 
unable to cite any authority in support 
•of his contention. In Gour's Hindu Code 
at p. 199, S. 294 (4) the untouchable 
-classes, including Chamars, Pariahs, and 
Mehtrars are described as Sudras and in 
the loading case of Muthusami Mudaliar 
•v. Musilamani (18) it was held by San- 
karan Nair, J. (Abdur Rahim, J., concur¬ 
ring) tbit for the purposes of the rule 
•aforesaid, all Hindus other than those 
belonging to three regenerate classes wore 
to be treated as Sudras, marriage between 
diffetenb sub-sections of whom were valid. 
In that particular case one of the parties 
was a Christian who had before marriage 
been converted to Hinduism. She was 
classed as a Sudra and her marriage with 
a male of the Kaikolar caste was held to 
be legal under Hindu law. As regards 
the Alazhabis it is interesting to note 
•that 

many of them have the same gofcs a9 those of 
the Jats and in their customs, too, at wedding 
•etc., they conform to a great extent to those 
prevalent among the Jats: Rose’s Glossary of 
lribes aod Castes in the Punjab, Vol. 3, p. 76. 

I am of opinion, that the marriage bet¬ 
ween Khushal Singh and Mt.Isher Kaur 
was valid and defendants l and 2 being 
his legitimate sons have lawfully suc¬ 
ceeded to his property. 

The appeal fails and is dismissed with 
•costs. 


Johnstone, J.—I concur. 

A.L./r.k. _ Appeal dismissed. 

'(IB) [I9i0j 33 Mad. 342=5 I. C. 42=20 M L 
J. 49. 
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Dalip Singh, J. 

Shimbu Dayal and others— Plaintiffs 
Appellants. 

v. 

Gajju Mai and another— Defendants- 
Respondents. 

Second Appeal No. 1400 of 1927, Dec 
<3ed on l7th December 1927, from deon 

1927 St ' Jadg0, Ddlhi ’ D/ ’ 9th Mar( 

Easements Acts , S. 21-Right of way-Clau 

m °? ihan tha * h '* right 
S * 0U H b * curtailed in any way . 

An eaioment like a tight of way over a ten 
meat is a right canning with the land and 


not a personal right. Whether it is the owner 
or a trespasser who is in possession, the person 
who olaims the right of way cannot claim more 
than that his right of easement should not be 
ourtailed in any way. [P 710 C 1, *2] 

(6) Highway—Blind alley—Court may pre' 
su.ne that the ownership vests in the owners of 
the adjacent house—That presumption is an 
inference of fact . 

In the case of a blind alley the Court may 
presume that the ownership vests in the owners 
of the adjacent houses, but that presumption ia 
not a presumption of law but an inference of 
fact: A % I. R. 1925 Bom . 27, Cons . CP 7i0 C 1] 


Kishan Dayal —for Appellant. 

Dev Raj Sawhney for Jagan Nath Ag- 
garwal —for Respondents. 

Judgment.—The plaintiffs in thi3 
case sued for a permanent injunction 
directing defendant 1 to remove the 
almirah and the wooden takht which 
he had placed in a certain galli and 
restraining him from using the land of'tha 
galli in future in any way so as to ob¬ 
struct the rights of the plaintiffs in tha 
galli. The plaintiffs claimed to be joint 
owners of the land of the galli and also 
claimed rights of easement and user there¬ 
in. They alleged that their rights of way 
in this passage had been obstructed by the 
erection of this takht and the almirah. 
The defendants pleaded that they were 
the owners of the galli and that the 
plaiutiffs had only a right of way and 
that the almirah and the takht had been 
lying there for more than 35 years and 
that the plaintiffs’ right of way was nob 
obstructed aud tho suit was barred by 
limitation. 


me trial Uourt held that the plaintiffs 
had not proved their joint ownership, 
that the defendants had failed to prove 
their exclusive ownership, that the land 
m question was a street whioh the plain¬ 
tiffs had a right to use, that the obstruc¬ 
tion made the enjoyment of the easement 
more diffioult and that the obstruction 
had been caused only few months before 
the suit and granted, .therefore, a decree 
tor permanent injunction as prayed. 

On appeal the learned Distriot Judge 
agreed that the plaintiffs had not pvoved 
their joint title. He held that the takht 
had been there since 1896 and that the 
plaintiffs’ right of way had in no way 
been interfered with and he thereupon 
dismissed the suit with oosts in both 
Courts. 


[I^itora Patent Appeal^referred" acaluE 
thU judgment was dismissed on 22nd Mato! 
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The plaintiffs have appealed and the 
first point urged by their coun-el is that 
both the Courts are wrong in holding 
that the plaintiffs had failed to prove the 
joint ownership. His ground >is that in 
the case of a blind alley there is a pre¬ 
sumption of law that the ownership vests 
in the owners of tho adjacent houses and 
he cites Secy, of State v. Lakshmishankar 
Govindram (l), a Division Bench ruling 
of the Bombay High Court, in support of 
his proposition. The word presumption” 
is sometimes used to describe what is 
really an inference of fact and not a pre¬ 
sumption of law in the true sense, and 
I think the word “ presumption ” in this 
particular ruling is used in the former 
sense. No doubt, orninarily speaking, if 
the Court drew this inference of fact in 
the case of a blind alley it would be a 
proper inference to draw. But in this 
particular case evidently the matter was 
not presented in this light to the District 
Judge and I cannot say that his finding 
which is a finding of fact is wroDg. In 
this particular case further there is the 
fact that'plaintiffs never claimed either 
in 1895 or in 1916 or at any time prior 
to this suit any right of joint ownership. 
I therefore repel the contention of the 
appellants. 

The second point raised by them is 
that the trial Court held that the defen¬ 
dants were not exclusive owners of this 
property and they say that their admis¬ 
sion that the defendants were joint 
owners along with themselves must be 
taken as a whole or should not be con¬ 
sidered at all. There is force in this 
contention, and as the District Judge 
gave no finding as to whether the defen¬ 
dants were or were not owners for the 
purpose of this appeal, I will assume that 
the defendants also are trespassers on 
this land. Nevertheless, I see no force 
in the further ground that counsel raises 
on this assumption, namely, that where¬ 
as the owner of a servient tenement can 
use the property in any way he likes as 
long as he does not curtail the plaintiffs' 
right of easement, this principle does 
not apply to the case of a trespasser. An 
easement like a right of way over a ten¬ 
ement is a right running -with the land 
and is not a personal right. It seems to 
me, therefore, that whether it is the 
owner or a trespasser who is in possession 
the person who claims th e right of wav 
”“(lj A. I. R. 1926 Bom. 27. 
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cannot claim more than that his right of 
easement should not be curtailed in any 
way. It is a finding of fact by the 
learned District Judge that the plaintiffs’' 
right has not been so curtailed in any 
way, and, therefore, there is no force in- 
this ground either. 

I therefore dismiss the appeal with 
costs. 

N * K * Appeal dismissed+ 
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Bhide, J. 

Ram Mal —Defendant—Appellant. 

v. 

Upendra Datt and another— Plaintiffs 
and Defendant—Respondents. 

Second Appeal No. 3014 of 1927, De¬ 
cided on 14th April 1928, from decree of 
Dist. Judge, Jullundur, D/- 15th August 
1927. 

(а) Civil P. C. f S. II—Withdrawal of suit 
does not operate as res judicata. 

The basic principle of res judicata is that 
there should have been a final adjudication on 
merits. The case of withdrawal is analogous 
to a dismissal in default and a9 there is no- 
decision on merits there is no res judicata : 
177 P. R. 1888, Rcl. t on : 1 Mad. 84 ; 12 CaL. 
5G3 ; 10 Mad . 272 ; A. I. R. 1923 All. G13 ; and 
29 C.L.J. II, Dist. [P 712 C 1] 

(б) Civil P. C., 0. 23. R. 1—Second suit filed 
during the pendency of first suit—First suit 
subsequently withdrawn—0. 23, R. 1, is no bar 
to second suit. 

A second suit will not be barred in the case* 
of withdrawal of a previous suit unless the 
conditions of O. 23, R. 1, are fully satisfied 
39 Mad. 987, Foil. 

A brought a suit against D and C. claiming, 
that a certain property was his private pro¬ 
perty. During the pendency of. the ; suit, A 
brought another suit for injunction directing: 
D to close certain doors in the prooerty of the 
first suit. Subsequently the first suit was with¬ 
drawn. It was contended that the second 
suit was barred under 0. 23, R. 1. 

Held : that the suit did not come within-the^ 
provisions of 0. 23, R. 1. [P 712 C 2]. 

Badri Das —for Appellant. 

Nawal Kishorc— for Respondents. 

Judgment.—Civil Appeals Nos.*3014,. 
3015 and 3016 of 1927, arise out of three^ 
out of four suits relating to a dispute 
between two persons named Rama Mal 
and Upendra Datt who own properties- 
separated by a cul*de sac in Jullundur 
city. 

Upon the application of Upendra Datt, 
the Municipal Committee, Jullundar, pro¬ 
posed to declare the cul-de-sac a thorough- 
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fare, upon which Ram Mal instituted a 
suit on 22nd May 1926 -against Upendra 
Datt and the Committee for an injunc* 
tion to prevent them from interfering 
with the use of the cul-de*sac, which 
he claimed as his private property. 

On 14th July 1926, Upendra Datt 
brought a suit against Rama Mal, for an 
injunction to restrain him from building 
a wall in the cul-de-sac so as to close 
his ( Upendra Datt’s) ventilators and 
water-spouts. 

On 12th October 1926, Rama Mal in¬ 
stituted a suit against Upendra Datt'for 
an injunction directing him to close the 
door which he had opened in his house, 
on to the cul-de-sac. 

On 19th October 1926, Upendra Datt 
filed another suit against Rama Mal for 
a permanent injunction to restrain him 
from obstructing his right -of way 
through the cul-desac by building a 
kucha bandi. 

in the first suit instituted by Rama 
Mal, on 22nd May 1926, against Upendra 
Datt and the Municipal Committee, 
Ram Mal stated in Court on 20th De¬ 
cember 1926 that he did not wish to 
proceed with the suit as the Municipal 
Committee had admitted his rights in the 
cul-de-sao. The suit was therefore dis¬ 
missed. 

It was contended in the remaining 
suits that as the question of the 'owner¬ 
ship of the cul-de-sac was in issue in the 
first suit and the suit had been dismissed 
the issue must be deemed to have been 
decided against Rama Mal and the 
matter had become res judicata. The 
contention was, however, not aooepted by 
both the Courts below. On merits the 
Courts found that the cul-de-sac, was 
the property of Rama Mal. As a result! 
of this finding, Upendra Datt’s suit with 
respect to kucha bandi (instituted on 
19th October 1926) has been dismissed 
and Rama Mal has been granted an in¬ 
junction restraining <Upendra Datt from 
using his door for passing on to the oul- 
de-sao. As regards the suit of Upendra 
Datt with respect to the waterspout 
and the ventilators, the trial Court found 
that Upendra Datt’s right of easement 
regarding these had been already esta¬ 
blished in a suit of the year 1915, but 
beld that the right had not been inter¬ 
fered with in any way. Upendra Datt 
had claimed that he was entitled to dis¬ 
charge not only rain- water but also dirty 


water from latrines, etc, through the 
water-spout. The trial Court beld that 
the claim had not been substantiated 
and that Upendra Datt was only en¬ 
titled to discharge rain-water through 
the waterspout. As, however, no inter¬ 
ference with the right of easement 
has been proved, the suit of Upendra 
Datt in connexion with the water 
spout and ventilators was dismissed. 
On appeal the learned District Judge 
was of opinion that there was no 
justification for the right of easement in 
connexion with the waterspout, being 
restricted to rain-water as beld by tho 
trial Court. He accepted the appeal and' 
granted Upendra Datt a decree for an 
injunction against Rama Mal, restraining 
the latter from constructing his wall so 
as to obstruct tho ventilators and the 
waterspouts. 

From the above decrees second appeals 
have been filed in all the suits excepting 
the one instituted on 22nd May 1926, 
which was withdrawn by Rama Mal. 
There are thus two appeals by Upendra 
Datt and one by Rama Mal. 

In the appeals filed by Upendra Datt, 
the main contentions put forward by the 
learned counsel were : 

(1) That the issue as to ownership of 
the cul-de sic must be deemed to have 
been found against Rama Mal, in asmuch 
as the first suit whioh involved that 
issue was dismissed and the finding oper¬ 
ated as res judicata for the purposes 
of the other suits. 

(2) Secondly, that the finding on merits, 
viz., that the cul-de sac was the private 
property of Rama Mal was inoorrect and 
could be'ohallenged in second appeal as 
the learned Judge had failed to take all 
the material evidence into consideration 
and had misconstrued a certain dooument. 

As regards tho first point relianaoe 
was placed on Rama Rao v. Surya 
Rao (1), Kartik Chandra v Shridhar 
Mandal (2), Venkatachalam v. Maha- 
lakshmamma (3) and Kedar Nath Singh 
v. Sheoshankar (4) which were cited 
before the learned District Judge and 
also on Dar.esh Mulla v. Dhananjoy Bis' 
was (5). The learned District Judge 
has distinguished the rulings oited be¬ 
ll) [1876) 1 Mad. 84. 

(2) [1S86] i2 Cal. 6G3. 

13) [1887] 10 Mad. 272. 

(4) A. I. R. 1923 All. 013=45 All. 516. 

(5) (1917) 29 0. L. J. 11=40 1. C. 403. 
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fore him from the present case merely 
cn the ground that in those cases 
the subsequent suits Were filed after the 
dismissal of the first suit, while in the 
present instance .the other suits were 
pending at the time of the dismissal of 
the first suit. But I do not think this 
distinction is of any consequence. For, 
according to Expl. 1, S. 11, Civil P. 
C., it would appear that the expression 
former suit” denotes a suit, which has 
been decided prior to the suit in question 
whether or not it was instituted prior 
thereto. But the rulings seem to me to 
be distinguishable on another ground, viz., 
that the plaintiff Rama Mal in the pres¬ 
ent instance withdrew the first suit and 
did not seek adjudication on merits. 

The basic principle of re3 judicata is 
that there should have been a final ad¬ 
judication on merits. But when a plain¬ 
tiff withdraws his suit, there is no neces¬ 
sity for any finding on the issues arising 
in it and the suit is dismissed without 
any findings being recorded. In none of 
the rulings cited before the learned Dis¬ 
trict Judge did the plaintiff withdraw his 
suit. If a party goes to trial on issues, 
but fails to produce evidence in respect 
of the same and his sait is consequently 
dismissed, the dismissal may no doubt 
operate as res judicata, but the case of 
withdrawal obviously stands on a different 
footing The case of withdrawal is ana¬ 
logous to a dismissal in default. In the 
latter case also there is no decision on 
merits and consequently no res judicata: 
see Chani Kour v. Partab Singh (6). It 
wa3 urged that the plaintiff only 
stated that his claim had been admitted 
by the Committee and not by Upendra 
Datt; but the fact remains that even 
as against Upendra Datt he did not go 
to trial on the issues on merits, but 
merely abandoned the suit. The Code 
has attached a definite consequence to a 
withdrawal or>abandonment of a claim 
of this kind and that consequence is that 
the plaintiff is debarred from instituting 
a fresh suit with respect to the same sub¬ 
ject-matter, except in those cases where 
the suit is withdrawn with the permis¬ 
sion of the Court to institute a fresh 
jsuit. as laid down in R. 1, 0. 23, Civil 
P. C- In the present instance no such 
permission was obtained, but the plain¬ 
tiff had already instituted another suit 

~(677l888] 1G Cal. 98=15 I. A. 156=177 P. R- 
1888=5 Sar. 243 (P. C.). 


against Upendra Datt with respect to 
the cul-de-sac, when the first suit was 
withdrawn and hence the provisions of 
that rule cannot apply. It will appear 
from P. Surja Reddi v. Subba >Reddi (7) 
that a second suit will not be .barred in 
the case of withdrawal of a previous suit 
unless the conditions of 0. 23, R. 1, 
Civil P. C., are fully satisfied. The rul¬ 
ing Danesh Mulla v. Dhananjoy Bisuas 
(5) seems to be somewhat in ’favour 
of the contention of the learned counsel, 
but no reasons have been given in sup¬ 
port of the view, that the principle of 
res judicata applies even in the case of 
a withdrawal or abandonment of a claim. 
The fact3 of that case are also distin¬ 
guishable in certain respects for the 
plaintiff therein had apparently definitely 
stated in the former case that he did not 
at all claim the property to which the 
subsequent suit related. I therefore 
agree with the Courts below that the dis¬ 
missal of the first suit in the circum¬ 
stances stated above did not operate as 
res judioata. 

The second point urged on behalf of 
Upendra Datt involves a finding of fact. 
It was urged that the learned District 
Judge has not taken into consideration 
some material evidence. Reference has 
been made in this connexion to the oral 
evidence of Bulanda and Ramzan Ali who 
have stated that the cul-de-sac was at one 
time paved by the Committee. As against 
this evidence there is the definite fact 
that the Municipal Committee itself does 
not claim the cul-de-sac as its property 
(vide evidence of P. W. 1): The' learned 
District Judge refers to the existence of 
a drain in the cubde-sac and I am not 
satisfied that he has failed to take into 
consideration -any material evidence. I 
also do not think that he has miscon¬ 
strued any documentary evidence. The 
learned counsel for the appellant has 
referred in this’connexion to a mortgage- 
deed executed by Rama Mal with respect 
to some of his house property in which 
the cul-de-sac is described as Kucha 
and shown as one of the boundaries of 
the property mortgaged. Bpt the learned 
District Judge has considered this point 
and held that the cul-de-sac was shown 
as a boundary because it was not included 
in the property mortgaged. This -was a 


( 7 ) [1916] 39 Mad. 997=31 M. L. J. 48=4 M. 
L. \V. 1=35 I. C. 185=(191G) 2 M. W. N. 
1 (F.B.). 
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possible construction of the terms of the 
document and I do not see that the con¬ 
struction involves any error of law. I 
must, therefore, hold that there is no 
ground for interference with the findings 
of fact or merits. 

As a result of the above findings, the 
two appeals of Upendra Datt (Nos. 3015 
and 3016) must fail. As regards the appeal 
of Rama Mai (No. 3014) the learned Dis*. 
trict Judge does not appear to have given 
any good reasons for reversing the decree 
of the trial Court. The trial Court found 
that the plaintiff had not been obstructed 
in the exercise of his right of easement. 

This finding of fact was not disturbed 
by the learned District Judge and must 
be taken as final. The mere fact that 
a wall was being constructed would not 
entitle Upendra Datt to an injunction, He 
had moreover already obtained a decree 
in respect of such right of easement re¬ 
lating to the waterspout and ventilators 
as he possessed and he could execute the 
decree, if the right werel interfered with. 
It was unnecessary in the circumstances 
to go into the question whether Upendra 
Datt was entitled to discharge only rain¬ 
water or foul water also. 

It seems to me that the decree of the 
trial Court dismissing the suit was cor¬ 
rect. I dismiss Civil Appeals Nos. 3015 
and 3016 with oosts. I accept Civil Ap¬ 
peal No. 3014 and dismiss plaintiff's suit 
with oosts throughout. 

A.L./r.K. Appeal accepted. 


A. I R. 1928 Lahore 713 (1) 

Tek Chand, J. 

Lajpat Rai— Surety—Appellant. 


Daulat Ravi Bhana Mai and another— 
Judgment-debtor and Decree-holder—Res¬ 
pondents. 


Miso. Sedond Appeal No. 1670 of 1927 
Decided on 21st December 1927, fron 
order of Senior Sub-Judge, Jullundur 
D/- 10th March 1927. 

.(a) Punjab Courts Act, S. 42 (2)-No secon, 
appeal lies from a decision in execution pro 
ceeamgs of a suit which is of a small caus, 
nature and which is valued below Bs. 500 . 

No aeaoad appeal lies under S. 42 from , 
decision in the execution prooeediog) whiol 
relate to a deoree passed in a suit the value o 
whloh is below Rs. 500 and which is of a smal 
oause nature. [p na 0 2 


(6) Civil P. C„ S. 115— Bevision. 

Misconstruction of a document (even if estab¬ 
lished) is not sufficient ground for interference 
in revision. (P 713 C 2} 

Badri Das —for Appellant. 

Shiv. Charan Das —for Respondents. 

Judgment. — A money decree for 
Rs. 46G-7-G was obtained by the firm 
Hamir Chand-Hari Chand against one 
Doulat Ram The decree-holder applied 
for execution by arrest of the judgment- 
debtor. The judgmeot-debter was brought 
under arrest on 3rd May 1926, but was 
released on Lajpat'Rai appellant, exe¬ 
cuting a surety bond. Later on the de¬ 
cree-holder applied for recovery of the 
decretal amount from'the surety Lajpat 
Rai, but he denied liability on the ground 
that under the terms of the surety bond 
his liability had not yet 'arisen. The 
trial Court found against him and held 
that he was liable. This order was up¬ 
held on appeal. 

A second appeal has been preferred by 
the surety but this appeal is clearly in¬ 
competent. The execution proceedingSj 
in which the surety bond had been exe-| 
cuted related to a'decree passed in a suit 
the value of which was below Rs. 500.' 
The suit was of a small cause nature and 
in such a oase no second appeal lies under 
S. 42 (2), Punjab Courts Aot. 

Mr. Badri Das has asked ‘to treat the 
memorandum of appeal as one for revision 
and has urged that the lower Courts have 
misinterpreted the surety bond. There is 
no doubt that the bond is not very happi¬ 
ly worded, but misconstruction of a docu¬ 
ment (even if established) is not a suffi¬ 
cient ground for interference on the revi¬ 
sion side. 

Accordingly I bold that no appeal 
lies and there is no'ground for interfer¬ 
ence on revision. The appeal is dismissed 
with costs. 

N K - Appeal dismissed. 


A. I R. 1928 Lahore 713 (2) 

JAI LAL, J. 

Jagat Sifigh —Defendant—Petitioner. 

v. 

Mahan Bir Singh —Plaintiff—Res¬ 
pondent. 

Civil Revn. Peta. No. 347 of 1928* 
Deoided on 30th April 1928, from order 
of Addl. Judge, K&ngra. D/- 26-5-1927. 

la) Peyisions Act % S . 6 —Application for dt • 
claratxon to be a sharer in jagir to Collector — 
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Collector declining to interfere and directing nlainHff'a r>A ( . . . 

the applicant to civil Court—Civil suit filed 100 P IaiDtlH 8 from him for the 


without certificate—Order by the Court for its 
production within a fixed time—Its production 
within the period was held to be a sufficient 
compliance with the provisions of the section. 

A applied to the Collector for declaring him 
to be a jagirdar jointly with B. Collector de¬ 
clined to entertain the application and directed 
him to civil Court. A then instituted a suit 
against B for a decliration that he was a 
jagirdar jointly with B and that B was not 
entitled to recover land revenue from him. He 
also claimed an injunction that B should not 
recover the land revenue on A's land alleging 
that Collector’s direction was tantamount to a 
certiticate under S. G. It was contended that 
the civil Court had no jurisdiction to entertain 
the suit without the Collector’s certific-te. 
A was given timj to produce certificate of the 
Collector, which was duly produced and placed 
on record : 

Held : that it was a sufficient compliance 
under S. 6 as the certiScite wa9 produced with¬ 
in time died by the Court. [P 715 C 2J 

(b) Punjab Land Revenue Act , S. 153, 
Cls. (9, 13 and 14)— S. 153 docs not oust juris¬ 
diction for settling rights of persons among 
themselves. 

Clauses S, 13 and 11, S. 158, are intended to 
oust the jurisdiction of the civil Court to deter¬ 
mine disputes between the Government and the 
owner connected with the assessment and re¬ 
covery of land revenue. They do not prevent 
disputes between persons to whom such land 
revenue may have bean assigned and others 
who dispute the right of such persons to the 
exclusive enjoyment of such rights. [P 716 C 1] 

Mehr Chand Mahajan —for Petitioner. 

Faqir Chand —for Respondent. 

Judgment. —The plaintiff-respondent 
instituted a suit in the Court of the 
Subordinate Judge at Kangra against 
Jagat Singh, appellant, on the allegation 
that a certain jagir was granted to the 
common ancestor of the parties for the 
benefit of the family and that the defen¬ 
dant was the nominal holder thereof, the 


reasons already mentioned and, thirdly, 
for return of Rs. 14-7-3 recovered by the 
lambardar as land revenue on the plain¬ 
tiff’s land and presumably paid to the 
defendant. 

An objection was taken on behalf of 
the defendant that the 9uit was not cog¬ 
nizable by the civil Court and was given 
effect to. 

On appeal, however, by the plaintiff 
the Senior Subordinate Judge of KaDgra 
at Dharamsala has held that the suit 
was cognizable by the Subordinate Judge 
and ha9 remanded the case for trial and 
decision on the merits to the Subordinate 
Judge of Kangra, subject to the produc¬ 
tion by the plaintiff within one month 
of a certiticate from the Collector of 
Kangra under the provisions of S. 6v 
Pensions Act, 1871. This is an appeal 
by the defeadant against the order re¬ 
manding the case. 

A preliminary objection is taken on 
behalf of the plaintiff-respondent that an 
appeal from the order in question does 
not lie to this Court. Mr. Mehr Chand 
for the appellant concedes that his objec¬ 
tion has force and prays that, having 
regard to the fact that the question be¬ 
fore me is one of jurisdiction, the memo¬ 
randum of appeal may be treated as a 
petition for the revision of the order of 
the Senior Subordinate Judge and the 
case beard accordingly. 

To this also objection is taken by the 
respondent’s counsel, who relying on 
Bhoji Lai Trikam Lai v. .4mar Nath 
Lajpat Rai (1), Chhubu Mian v. Har- 
charan Das (2), Arur Singh v. Bua 
Dutta (3) and Dawlat Ram v. Asa Ram 
(4], contends that no revision lies from 


plaintiff being a share-holder in such 
jagir, that the share of the plaintiff was 
represented by the land revenue assessed 
on the land in his possession whioh by 
an agreement he was entitled to retain in 
satisfaction of his share in the jagir 
instead of paying it to the appellant. 
It is to be noted that the jagir takes the 
form of the land revenue assessed on cer¬ 
tain land, including the plaintiff's land. 
The relief claimed was a declaration 
that the plaintiff was a jagirdar jointly 
with the defendant and that the latter 
was not entitled for that reason to 
recover the land revenue from him ; 
secondly an injunction to the defendant 
not to recover land revenue assessed on 


such an order as it is really an inter¬ 
locutory order. The petitioner’s coun¬ 
sel, however, relie3 upon Dalipa v. Bar~ 
kat Ali (5) which follows the judgment 
of a Full Bench of the Madras High 
Court reported as V. Atchayya v. Venkata 
Seetharama (6). 

It i° to be observed that Bhoji Lai 
Trikam Lai v. Amar Nath Lajpat Rai (1) 


(1) 2 L. C. 135=A-1. R- 1926 Lah. 47. 

U) [I9L21 119 P. R. 1912 = 101 P. L R. 1913 
=1S I. C. 529=48 P. W. R. 1913 

(3) [1911] 4 P. R. 1911=45 P. L. R. 1911 
9 I. C. 674=26 P W. R. 1911. 

(4) [1836] 46 P. R. 1886. 

(5) A. I. R. 1923 Lah. 412=76 I. C. 1010. 

(C) [1916] 33 Mad 195=18 I. C. 555=2» 
M. L. J. 112 (F.B.). 
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Dalipa v. Barkat Ali (5) are by the 
same learned Judge of this Court, but 
apparently there is conflict between the 
two. 2 Lah. case is the later judgment 
but 76 I. C. is based’ on a judgment of 
the Pull Bench of the Madras High 
Court. On the other hand the later 
view receives some support from some 
judgments, already referred to, of the 
Chief Court of the Punjab. It becomes, 
therefore, rather difficult to decide which 
of the cases cited should be followed. I 
do not however, propose to discuss the 
matter any further because in my opi‘ 
nion the petition oven if admitted must 
fail on its merits. 

Now, it is to be remembered that, by 
virtue of S. 9, Civil P. C., a civil Court 
has jurisdiction to adjadicate upon all 
disputes of a civil nature, unless its 
jurisdiction is barred by any provision of 
law statutory or otherwise. It is, there¬ 
fore, for the defendant to establish that 
the jurisdiction of the Subordinate Judge 
in this case was barred as admittedly the 
dispute in this case is of a civil nature. 
Reliance was place! by the defendant in 
the Courts below on the provisions of 
Ss. 4, 5 and 6, Pensions Act, 1871. S. 4 
runs as follows : 

Except as hereinafter provided, no civil Court 
shall q itertain any suit relating to any pen¬ 
sion or grant of money or land revenue con¬ 
ferred or made by the British or any former 
Government * * \ 

Section 5 provides that 
any person having a olaim relating to any such 
pension or grant may refer suoh claim intor 
alia to the Collector of the district, and such 
Collector shall dispose of suoh claim in acoord- 
anoo with such rules as the.chief revenue 
authority may prescribe in this behalf. 

Section 6 lays down that 
a civil Court shall take oognizanoe of any 
suoh claim on receiving a certificate from suoh 
Collector, but shall not make any order or 
deoree in any suit whatever by whioh the 
liability of Government to pay any such pen¬ 
sion or grant as aforesaid is affected directly or 
indireotly. 

It seems that originally the plaintiff 
applied for relief to the Colle 2 tor, but 
that officer declined to entertain his peti* 
tion and recorded an order that, if so ad¬ 
vised, the petitioner could seek his re- 
medyin the civil Court. It was contended 
in the Courts below that this order of 
the Collector was tantamount to the 
grant of a certificate under S. 0. This 
contention, however, was held not to be 
sound and in my opinion with justifica¬ 
tion, but the learned Senior Subordinate 


Judge granted the plaintiff a month’s 
time to produce the Collector’s certificate. 

I am informed that such a certificate 
has now been produced aDd placed on 
the record. This, in my opinion, is a 
sufficient compliance with the provisions 
of S. 6, Pensions Act, 1871. The suit is 
distinctly of the nature contemplated by 
Ss. 4 and 5 of the Act, and it does not 
involve any order or deoree by which 
the liability of the Government to pay 
any pension or grant will be affected 
directly or indirectly, the dispute being 
between the jagirdar aDd the plaintiff 
who claims to be entitled to be paid &j 
share thereof by the defendant. It was! 
a sufficient compliance with law that the' 
certificate was produced within the time 
fixed by the Court. 

The petitioner's counsel did not urge 
before me that the cognizance of the suit 
by the Subordinate Judge under the cir¬ 
cumstances mentioned above was barred 
by the provisions of the Pensions Act. 
1871. His contention, however, was 
that, under S. 158, Punjab Land Revenue 
Act, the suit was excepted from the 
jurisdiction of the civil Courts. The 
clauses of that section relied upon were 
(viii), (xiii) and (xiv). Cl. (viii) pro¬ 
vides that 

a civil Court shall not exercise jurisdiction 
over a claim of »Dy person to be liable for an 
assessment of land revenue or of any other 
revenue asseised under tho Act. 

The present suit i9 not of the nature 
contemplated by this clause. The plain¬ 
tiff does not claim to be liable for an 
assessment of land revenue. On the 
other hand he merely admits that he has 
been assessed to and is liable to pay the 
land revenue to the Government and 
claims that the land revenue assessed 
though assigned to the defendant is re¬ 
payable by him to the plaintiff and, 
therefore, in order to save the trouble of 
collection and its repayment to the plain¬ 
tiff, an arrangement had been made 
between tho parties whereby the plain¬ 
tiff is ontitled to retain it in lieu of his 
share of the jagir. 

The same remarks apply to Cl. (xiii) 
whioh ousts the jurisdiction of the civil 
Courts with regard to any olaim to hold 
any land free of revenue. Here again 
the plaintiff doe9 not claim that he is 
ontitled to hold free of revenue the land 
in his possession. 

Clause (xiv) relates to 
any olaim oonneoted with, or arising out of 
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tho collection by tho Government, or the en¬ 
forcement by the Government, of any process 
for the recovery of land revenue. 

Now, hero again the plaintiff’s claim 
does not involve an attack on the right 
of tho Government to collect the revenue 
from him, because so far as the collec¬ 
tion of the revenue by the Government 
is concerned he does not object to it. 

The clauses of S. 158, Punjab Land 
Revenue Act relied upon by the peti¬ 
tioner, therefore, have no application to 
tho present suit. It seems to me that 
those clauses are really intended to oust 
the jurisdiction of tho civil Courts to 
determine disputes between the Govern¬ 
ment and the owner connected with the 
assessment and recovery of the land 
revenue. They do not prevent disputes 
between persons to whom such land 
revenue may have been assigned and 
others who dispute the right of suoh 
persons to the exclusive enjoyment of 
such rights. To such cases the provi¬ 
sions of the Pensions Act, 1871, apply 
and those provisions have been complied 
with in this case. 

I dismiss this petition with costs. 

A.L /R K. Petition dismissed. 


A. I. R. 1928 Lahore 716 

Zafar Ali, J. 

3 It. Laclihmi —Defendant—Appellant. 

v. 

Namk Chani— Plaintiff—Respondent. 

Misc. First Appeal No. 1564 of 1927, 
Decided on 30th November 1927, from 
order of Sr. Sub-Judge, Ferozepore, D - 
12th May 1927. 

{a) Guardians and Wards Act f8 of 1890), 
S. 7 —Proceedings should not be summary and 
Court should not appoint a person as guardian 
who does not live within its jurisdiction — 
Personal law of the minor should also be con¬ 
sidered. 

Proceedings under the Guardians and Wards 
Act should not bo summary, but a proper en¬ 
quiry should be unde and tho Court should 
give an opportunity to tho parties to produce 
evidence and show which of them is better 
entitled and qualified to act as guardian of the 
minors. Further it should be determined which 
of them is better entitled under the personal 
law of the parties: A. I. P. 1925 Lah. 567 and 
A. /. R. 1925 Nag. 233. Foil. [P 716 C 2) 

(6) Guardians and Wards Act (8 of 1890), S. 9 
—Applicant must be within Court's jurisdic¬ 
tion. 

An applicant for guardianship should reside 
within the jurisdiction of the Court to which 
he makes the application: 33 All. 280, Foil. 

LP 716 C 2] 


Chaxd (Zafar Ali, J.) 1928 

J. N. Bhandari —for Appellant. 

Shiv Chand Das —for Respondent. 

Judgment— The two minor boys in 
this case were orphans, and their step¬ 
mother Mt. Liehhmi made an appli¬ 
cation to be appointed guardian of their 
persons and property. The property is 
situated in the Ferozepore District where 
the application was made. The minors 
live with the husband of a sister at 
Kasur. He opposed the application of 
the stepmother and applied himself to 
be appointed guardian of the persons and 
property of the minors. The Senior 
Subordinate Judge of Ferozepore accepted 
his application aod rejected that of the 
stepmother. 

She appeals, and her counsel contends 
that the proceedings of the Court below 
were irregular, inasmuch as the order 
was made without an enquiry and further 
because a person who did not live within 
the jurisdiction -of the Court could not 
have b^en appointed the guardian. There 
can be no manner of doubt that the 
proceedings were summary and that no 
proper enquiry was made. The Court 
should have given an opportunity to the 
parties to produoe evidence and show 
which of them was better entitled and 
qualihed to act as guardian of the minors. 
Further it should have been determined 
which of them was better entitled under 
the personal law of the parties. In 
Askhar Ali v. Amina Begam (l) a Divi¬ 
sion Bench of the Allahabad High Court 
held that the Guardians and Wards Act, 
1890, contemplates that an applicant for 
guardianship should reside within the 
jurisdiction of the Court to whioh he 
makes the application. In Yusaf Ali 
Mamoonji v. Alihhog (2) and Sheoshan- 
kar v. Khupchand (3) it was held that 
proceedings under the Guardians and 
Wards Act were not summary. With 
these observations I accept the appeal, 
set aside the order of the Court below 
and remand the case for a fresh enquiry 
and deoision in accordance with law. 

s.J. Appeal accepted. 


(1) [1914] 36 All. 230=24 I. C. 59=12 A. L. J 
392. 

(2) A. I. R. 1925 Lab -567. 

(3) A. I. R. 1925 Nag. 233. 
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ZAFAR AlI, J. 

Partab Singh and another —PlaiotiiTa 
—Appellants. 

v. % 

Surjan Singh and others— Defendants 
—Respondents. 

Secoad Appeal No. 2153 of 1927, De¬ 
cided on 2lst December 1927, from decree 
ol Dist. Judge, Hoshiarpur, D.'- 22nd 
June 1927. 

Easemoits Act, S. 7 —Owner of land on lower 
heel cannot prevent water .flowing over his 
land in natural course from higher level . 

An owner of )and on a lower level to which 
surface water from adjacent land on a higher 
level naturally Hows is not entitled to so deal 
with his land a9 to obstruct the flow of water 
fcom the higher land*. A . I. R. 192G Mad. 449 
Foil. [P 717 Cl, 2] 

Faqir Ckand —for Appellants. 

II. D. Bhalla —for Respondents. 

Judgment. —The plaintiffs’ case was 
that the surplus rain-water uged to drain 
asvay from their fields through the ad¬ 
joining- fields of the defendants, which 
were on a lower level, but that the de¬ 
fendants had recently by constructing a 
dam at the common boundary obstructed 
the flow of water through their land with 
the result that the water accumulated in 
their (plaintiffs’) fields and caused damage 
thereto. They prayed for an injunction 
directing the defendants to remove the 
dam and restraining them from obstruc¬ 
ting the flow of water in future. 

The trial Court decreed the suit, but 
on appeal the learned District Judge dis¬ 
missed it on the authority of Mahama- 
liopadyatja Hungachariar v. Municipal 
Council of Kumbakon'im (l) where it was 
held that 

the right of the owner of higher laud that the 
water naturally rising in, or falling on, suoh 
land, shall bo allowed by the ownor of adjacont 
lower land to run naturally thereto is not a 
right in the nature of an easement and is sub¬ 
ject to the right of the owner of such lower land 
to build thereon. 

Bufc ilahamahopadyaya Rungachariar 
v. Municipal Council of Kumbakonam (i) 
was expressly overruled by a Pall Beaoh 
of the Madras High Court in Btissain 
Sahib y. P. Subbayya (2). The general 
proposition of law laid down in that 
case is stated thus: 

An owner of land on a lower level to which 
surface water from adjaoent land on a higher 
l evel natura lly flows is not entitled to deal with 

(1) [1900] 29 Mad. 589=16 M. L. J. 582. 

- [ 1) A. l, K. l[2CMad.449=49 Mad. 441 (F.B.) 
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his land so as to obstruct the flow of water from 
the higher land. 

Mr. Bhalla, who appears for the defen- 
dants-respondents, contends that in the 
present case no obstruction has been 
proved, nor is it proved that the defen¬ 
dants’ fields are on a lower level. This- 
contention is not well founded. The 
commissary, who made a local enquiry 
in accordance with the order of the trial 
Court, found that th- defendants had 
raised the boundary ridge so high that it 
obstructed the flow of water from the' 
plaintiffs’ fields into their9. Thi9 boundary 
ridge should, therefore, be removed so 
that the water may flow on to the defen¬ 
dants' fields as before. 

I, therefore, accept the appeal, set aside- 
the order of the lower appellate Court 
and restore that of the trial Court, grant¬ 
ing the plaintiffs the relief that they 
seek. The defendants will pay the plain¬ 
tiffs’ costs throughout. 

A L /u.K. Appeal accepted. 


* A. I. R 192S Lahore 717 (2) 

Jai Lal, J. 

Bagga Singh and others —Plaintiffs— 
Appellants. 

v. 

Tirath Ram and anothei —Defendants 
—Respondents. 

Second Appeal No. 2748 of 1927, De¬ 
cided on 29th February 1928, from deore© 
of Dist. Judge, Ferozepore, D/- IStli 
July 1927. 

$ Civil P.C ,S 92 —Suit against alleged trus~ 
tees after sanction—Plea that a third person 
was the real trustee—Collector's sanction to join 
the third party as defendant is necessary. 

P obtained sanction of the Collector under 
S. 92, Oivil P. C. and sued A and B, the alleged 
trustees. A plea was raised that M was the real 
trustee and he was added as a defendant to th.i 
suit at tho Court's instance, but without the 
sanction of tho Collector. 

Held : that the sanction of the Collector wus 
necessary to maintain tho suit against M: I 
I.R. 1926 ,1/ad. 970, Foil. (P71SC2.f 

J. N. Dhandari— for Appellants. 

M. L. Turi —for Respondents. 

Judgment. —The appellant, after ob¬ 
taining sanction of the Colleotor undor 
S. 92, Civil P. C., instituted a suit 
against two men, defendants 1 and 2„ 
who were alleged to be the trustees of it 
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Gurdawara and against whom certain 
allegations of mismanagement were made. 
The prayer was to remove the defendants 
and for the appointment of new trustees 
in their place. The defendants pleaded 
that they were not the reil trustees of 
the Gurdawara but were acting on behalf 
of another person Mahaat Thakar Das. 
The trial Court thereupon directed that 
Mahant Thakar Das be added as a defen¬ 
dant. This having been done an objec¬ 
tion was raised on behalf of Mahant 
Thakar Da3 that the suit could not pro¬ 
ceed as against him without the sanction 
of the Collector. Thereupon the trial 
Court giving effect to this objection re¬ 
jected the plaint. This order of the trial 
Court wa3 affirmed on appeal by the Dis¬ 
trict Judge. Consequently the plaintiff 
has presented this second appeal. 


It is contended on his behalf that, as a 
matter of fact, no sanction was necessary, 
considering that the new defendant was 
added under the orders of the trial Court 
and not at the request of the plaintiff, 
and reference is made to Parmeshwaram 
Manpu v. Narayanan Nambudri (l), 
Vithilingam v. Ramalingam Pillai (2), 
Bachal Shaw v. Jama Shaw (3), Ruber 
Singh v. Baohu Ram (4) and finally to 
Abdul Rahman v. Kassu-um’Ebrahim (5). 
Some of these cases do not appear to have 
any bearing on the present case. In some 
o: them it has been laid down that if a de¬ 
fendant has been added under the orders 
of the Court the suit doe3 not in every 
case fail in the absence of the sanction of 
the Collector under S. 92, Civil P. C., to 
file or institute the suit against such de¬ 
fendant, but the principle has been recog¬ 
nized that if the addition of the defen¬ 
dant alters or enlarges the scspe of the 
suit instituted by the plaintiff then it 
cannot proceed without such sanction. 
In this connexiou the counsel for the res¬ 
pondent cited A. I. R. 1926 Alai. 970, a 
case in which the facts were similar to 
the present case. There also the suit 
originally had been instituted against 
persons who alleged that they were not 
trustees, but that another person was the 


(L) [191G1 40 Mad. 110=31 M. L. J. 270=3 
M. L. W. 305=31 I. C. 331=(1916) 1 M. 
W. N. 402. 

<2) [1017] G M. L. W. 0-3S I. C. 133=(1917) 
M. W. N. 550. 

(3) A. I- R. 1923 Sind 35 = 16 S. L. R. 221. 

(4) A. I. R. 1925 Oudh 128. 

(5) [1912] 3G Bom. 163=11 I.C. 726=13 Bom. 
L. R. 533. 


trustee aad thereupon the latter wag 
lidded a3 a defendant. An objection wag 
then taken by him that the suit could 
not proceed against him without sanc¬ 
tion under # S 92. Tne trial Court gave 
effect to this objection and dismissed the 
suit after ariving at the conclusion that 
the original defendants were not the trus¬ 
tees, but that the added defendant was 
and that no breach of trust on the part 
of the latter had been alleged. A Divi¬ 
sion Bench of the Madras High Court on 
second appeal held that under the cir¬ 
cumstances mentioned above the suit ha$ 
been rightly dismissed as the original 
defendants were found not to be the trus¬ 
tees and no sanction of the Advocate- 
General had been obtained to file a suit 
against the added defendant, the real 
trustee, and no breach of tru3t had been 
alleged ag against him. 

The following extract from the judg¬ 
ment of the learned Judges sums up 
their view on the legal point involved in 
this case. 

The very object of insisting upon the sanc¬ 
tion of the Collector or of the Advocate-'General 
being obtained as a preliminary to a suit under 
S. 92 is to secure that suits are not brought 
against trustees unless there is a prim* facie case 
against them of breach of trust or unless cir¬ 
cumstances exist which necessitate the Court's 
interference in the administration of the trust. 
The object of this section will be defeated if it 
is left open to a plaintiff to get sanction against 
a person who is not the trustee and then use it 
afterwards against the real trustee. The per¬ 
sonality of the trustee and the way in whioh he 
is dealing with the trust are matters of matorial 
consideration in granting sanction for a suit. 

Agreeing with this view I hold that 
sanction of the Collector was necessary in 
this case in order to enable the plaintiff 
to maintain the suit against Mahant 
Thakar Das. 

It is, however, to be observed that it 
has not been determined in this case whe¬ 
ther or not the original defendants 1 and 
2 are the trustees of the Gurdwara or 
whether Mahant Thakar Das is the trus¬ 
tee ; the trial Court, merely, on the ob¬ 
jection of the original defendants has 
ordered that the latter should be impleaded 
as a defendant. The plaintiff s counsel 
asserts before me that the allegation 
of the original defendants that they are 
not the trustees is false, and states that 
he is prepared to abide by the plaint 
originally filed by him in case it is held 
that the suit is not competent against 
the added defendant without thesanotion 
of the Collector. I consider that there is 
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force ia this contention of the appellant, 
a3 the suit cannot proceed against the 
added defendant without sanction and, 
as the plaintiff is not willing under the 
circumstances to retain him as a defen¬ 
dant in the case, I consider that ho should 
be struck off from the list of the defen¬ 
dants and the suit should proceed against 
•the original defendants. If the plaintiff 
is unable to establish his allegation that 
they are the trustees of the Gurdwara 
he will have to bear the consequences 
that m isb naturally flow from his failure 
in this respect. 

I accept this appeal, set aside the order 
of the Courts below rejecting the plaint 
and direct that the name of Mahaut 
Thakar Dis be struck off from the list of 
the defendants and the suit, proceed 
agiiast the original defendants with due 
regard to the observations made above. 
Uader the circumstances I leave the par¬ 
tial to bear their own costs in the Court 
of the District Judge and ia this Court. 

A.L./r.k Appeal accepted. 
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Addison, J. 

Kundan Lai—Plaintiff—Appellant. 

v. 

(*auri Slil Defendant—Respondent. 

Second Appeal No. 1741 of 1927, Deci 
dod on 25th January 1928, from decree c 
Dist. Judge, AmbiU, D/• 18th May 192'i 

(a) Injunction—Defendant bona fide pre 
venting plaintiff from building a wall—Plain 
tiff suing after three years for injunction an 
damages—Injunction was granted but damaqt 
were refused. 

Plaintiff waited for three yews after the dc 
fendant bona fide prevented him from building 
wall, and then sued foe a permanent injunotio 
that the defendant should not prevent him froi 
building a wall and for damages owing to th 
defendant's not in preventing tho building ( 
the wall throe years before the suit. Iniunt 
tion was granted but damages were refused. 

Held ; that the damages were rightly refuse 
on the ground of plaintifi's laohos [P 719 0 

. (b) Civil P. C.. 0. 21, R. 35 (2)— Symbolict 
jomt possession stops adverse possession froi 
running against the decree-holder. 

The giving of joint possession is merely 
fiyoibouoai transaction undot 0 . 21 , R. 35 (2 
out it scops adverse passession from runain 
against the decree-holder. [p 719 q 2 

Bakhshi Sain Das —for Appellant. 

Mahesh Das —for Respondent. 

Judgment -Kuudau Lal sued Gam 
ijai IU for a permanent injunction tha 


the defendant should not prevent the 
plaintiff from building a wall G E ; (2) 
for joint possession of a half share in an 
alcove beneath a stair case A C : (3) for 
Rs. 300 as compensation or damages 
owing to the defendant’s act in prevent¬ 
ing the building of the wall G E, three 
years before suit: (4) for Rs. 20, the value 
of a plank and rafter alleged to have 
been removed by the defendant and to be 
joint property of the parties : and (5) for 
R 3 . 18 being the rent for three years of a 
chabutra in front of the staircase A C. 
The lower Courts granted the plaintiff a 
permanent injunction restraining the de¬ 
fendant from preventing him building 
the wall G E ; in other respects the suit 
was dismissed. Against this decision the 
plaintiff has preferred this second appeal. 

Only two other reliefs were claimed 
before me by the learned counsel for the 
plaintiff the rest being given up. Tho 
first was that as an injunction had been 
granted to the plaintiffs in connexion with 
the wall G E, he should also have been 
awarded damages for the defendant's act 
in preventing him from building that 
wall. Both the Courts below refuse! to 
allow any damages on account of tho 
laches of the plaintiff who waited for 
three years after the defendant bona fide 
prevented him building the wall before 
he instituted the suit. I think these are 
weighty reasons for refusing damages and 
I refuse to grant them. 

The next relief claimed was that a de¬ 
cree should have been granted for joint 
possession of a half-share in the alcove 
below the staircase A C. There was a 
previous suit between the parties, and it 
was held in it that the stairoaso A C and 
the alcove beneath it was the joint pro¬ 
perty of the parties and the plaintiff was 
in that suit given a decree for joint pos¬ 
session of this property though it was 
specifically laid down in the decree that 
the property should remain impartible 
In the present suit the defendant denied 
that the alcove below the staircase was 
joint. It is clear that the plaintiff got 
joint possession under the previous de¬ 
cree. The giving of this joint possession 
is merely a symbolical transaction as laid 
down in 0 21, R. 35 (2), Civil P. C.. but 
It stops adverse possession from runnine 
against the plaintiff. As the defendant 
has in this suit denied that the plaintiff 
is entitled to a share in this aloove the 
plaintiff is again entitled to a deoree for 
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joint possession as regards this alcove 
against the defen lant. This appeal must 
be accepted to that extent and a decree 
for joint possession given to the plaintiff 
of this alcove in which he holds a half 
share. This portion of the decree will 
be executed under 0. 2L, R. 35 (2), Civil 
P. C., that is, symbolical possession only 
will be given. The alcove forms part of 
the defendant’s shop and approach to it 
is only possible through the defendant’s 
shop so that the decree granted amounts 
to very little. 

As the plaintiff-appellant has failed 
to the extent of half his suit or more, 
the parties will bear their own costs 
throughout. 

N.K. Appeal partly accepted. 
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Bhide, J. 

Ishar Das and others— Plaintiffs— Ap¬ 
pellants. 

v. 

Bulaqi Das and another —Defendants — 
Respondents. 

Second Appsal No. 1744 of 1927, De¬ 
cided on 3rd April 1928, from decree of 
Addl. Dist. Judge, Delhi, D/- 31st Janu¬ 
ary 1927. 

(a) Civil P. C., S. 100 — Finding* of per¬ 
manent tenancy depending on inferences of fact 
—Finding can be challenge 2. 

The finding that a particular tenancy is perma¬ 
nent one, in so far as it depends upon inferences 
from facts proved o*n bechillengei in second 
appsal, but the findings of fact from which the 
iufereaces are drawn cannot be disturbed with¬ 
out adequ ito grounds falling within the scope 
of S. 100 : A. I. R. 1927 P. C. 102, itel. on. 

• [P 720 C 2] 

(b) Landlord and Tenant — Permanent ten¬ 
ancy—Test to determine permmancy laid down. 

The defendants claimed that they were per¬ 
manent tenants and not liable to ejectment. It 
was found thit (i) the origin of the tenancy was 
unknown ; (ii) there were permanent pakka 
buildings on the land which were built long 
before the present suit to the knowledge of the 
landlords ; (iii) the rent had been nominal (six 
annas per mensem) and uniform and (iv) the 
tenancy had been transferred on more than one 
occasion without any objection on the part of 
the landlords. 

Held : that the interference of permanent 
tenancy was correct : A . I. R. 1925 Cal. 802, 
Foil.: 27 Cal. 570 ; 21 All. 493; 16 Cal. 223; and 
A.I.R. 1923 CaZ. 032; Dist.; A.I.R. 1919 P. 
C. 11 ; A. £. R. 1924 Cal. 465 ; A. I. R. 1923 
All. 48G; and 28 Cal. 733; Rel. on. [P 721 C 1, 2j 

Moti Sugar—tor Appellants. 

Shamair Chand and Qabul Chand—tor 
Respondents. 
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Judgment.— Plaintiffs sued in this 
case for ejectment of the defendants from 
a site about 200 square yards in area 
situated in Delhi city, on the allegation 
that tne defendants were their tenants 
and had refused to pay rent. The defen¬ 
dants denied that the plaintiffs were the 
owners of the land and also pleaded ad¬ 
verse possession for over 12 years. In 
the alternative they claimed that they 
were permanent tenants and not liable to 
ejectment. Both the Courts below have 
found the defeudauts to be permanent 
tenants and decreed the claim only with 
respect to the arrears of rent. The plain¬ 
tiffs have come up in second appeal and 
the sole contention put forward on their 
behalf is that the facts fouad are insiltfi- 
cient to establish permanent tenanoy. 

The learned Additional District Judge 
following Abdul Hakim -Khan v. Ilahi 
Bakhsh Shah (L) has relied on the follow¬ 
ing facts in support of his finding : 

(l) The origin of the tenancy is un¬ 
known ; (2) there were permanent pakka 
buildings on the laod whioh were built 
long belore the present suit, to the know¬ 
ledge of the landlords ; (3) the reat has 
been nominal (six annas ser mensem) and 
uniform ; (4) the tenancy has been trans¬ 
ferred on more than one occasion without 
any objection on the part of the land¬ 
lords. 

The finding of the lower appellate 
Court in respect of the ‘permanent ten¬ 
ancy, in so far as it depends npon infer¬ 
ences from facts proved can be challenged 
in second appeal, vide Dhanna Mai v. 
Moti Sagar (2), but the findings of fact 
from which the inferences are drawQ-can- 
not be disturbed without adequate grounds 
falling within the scope of S. 100, Civil 
P. C. It has beea argued on behalf of 
the appellants that the findings of fact 
in the preseat instance canaot be sus¬ 
tained in certain respects as they are not 
supported by any evidence and it is there¬ 
fore necessary to clear the ground by 
examining these fiadings at the outset. 

The first of the fiadings referred to 
above, viz., that the origin of the tenancy 
is not known has not been challenged. 
The second finding was questioned but 
there is evideuoe ou the record, which 
goes to show that certain pucoa structures 
have existed ou the site for some 40 or 50 

(1) A.I.R. 1925 Cal. 309=52 Cal. 43. 

(2J A.I.R. 1927 P.C. 102=8 Lah. 573=54 I.A. 

178 (P.C.). 
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years. Defendants' witnesses have de¬ 
posed that the materials of the structures 
are 40 or 53 years old and 6lie evidence 
has been believed. The learned .Judge of 
the trial Court also inspected the 9 pot 
and found the materials to be old. The 
third finding of the Court below that the 
rent has been uniform has been challenged 
on the ground that there is no evidence to 
show that the rent his been six annas all 
along. But the deeds of transfer relied 
on by the appellants themselves show 
that even in the years 1910-13 the rent 
was six annas per mensem. This raises a 
strong presumption that the rent has 
been uniform. If a different rent has 
been ever charged any time, the fact 
should have been within the knowleoge 
of the plaintiffs and they could have easily- 
produced evidence in rebuttal. But no 
such evidence has been produced. The 
last findmg rdied upou by the learned 
Additional District Judge is that the 
tenancy has been transferred more than 
once without any objection by the land- 
lords As regards this finding it was 
urged that there is no evidence on the 
record to show that the transfers were 
consented to or acquiesced in by the land- 

b y of rent etc. But 

although there is no such direct evidence, 

S Je l rem , aiDS thafc S0veral transfers 

have takan place and -the landlords have 
not objected. The landlords and their 
predecessors apparently belonged to Delhi 
aud it is a reasonable presumption in the 
e roumstances of the case that the pucca 

have *1 7 u el ! as the transfers must 
have come to their knowledge. 

t A S00 ' th0ref , or9 - 00 8<>od ground for in¬ 
terference wich the above findings of fact 

and the only question that requires con- 

l p pX u ctt;r: 0 i 

Si"*, 4 ? laid L m the Lb““e 

oient f\° , T ld ap ' ,aar t0 >» sutfi- 
Distriot the lai ™ a:i Addition*! 

JSrt 3 °°"° U8i0 “- ^ a learned 

*Xn o itS 3 st‘ S haa r iaVitad “ y 

1928 L/91 & 92 
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of State v. Luchmeswar (5) and A. I R 
1923 Cal. 632. 

In Beni Ram v. Kundan Lai (4) the 
origin of the tenancy was known. The 
laoi hid bean leased for the term of the 
settlement only and the-e was njthing to 
jirevent the landlords from evicting °the 
tenants thereafter. It was held that the 
mere fact that the tenant had erected 
buildings on the land without any objec¬ 
tion from the landlords could not in such 
circumstances estop the latter from eject¬ 
ing the tenant. In the presoat case the 
origin of the tenancy is unknown and 
there is nothing to indicate that the ten¬ 
ancy was for a definite period only. 

In Secy, of State v. Luckmeswar Singh 
(5) again the origin of the tenancy was 
known and it was held that’mere long 
possession or a uniform rate of rent could 
not in the circumstances support any in¬ 
ference as to permanency of tenure. 

In Ismail Khan y. Jaigun Bibi (3), the 
tenancy had been created by a kabuliyat 
which on the face of it contained nothin* 
to imply permanency in the tenure 
created. It was held under the circum¬ 
stances that a tenant in order to resist- 
ejeotmeat successfully on the ground that 
he had been allowed to erect permanent 
buildings must show that he was actin* 
under an honest belief that he had a per¬ 
manent right in the land aud that the 
landlord knowing that he (the tenant) 
was aoting under such belief gtood by and 

allowed him to go on with the construe- 
tion of toe buildings 

i * ni323 Caf. 632, it was only 
aid down that mere length of possession 
(about 40 years in that case) and uniform 
payment of rent were not sufficient to 
raise any presumption as regards per¬ 
manency of tenure. The land had appar¬ 
ently not been let for residential pur¬ 
poses ; there were no pa C oa buildings and 

Y i • % « i . succession. 

WlU th ° s ^ seen that the rulings 
cited are easily distinguishable from the 
present case. In the present case the in¬ 
ference as to permanency of tenure is 
based upon the cumulative effect of 
different factors. The absence of any 
evidence as to the origin of tenancy-evi¬ 
dence which a landlord seeking to evict a 
enant is expected fc 0 produce in the ordi- 

“,*7 0OUr3Q 7 i3 a ver y ‘“PorUnt factor in 
th is case and strengthens the inference to 

1^1 223=16 I 
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be drawn from the other facts. No ex¬ 
planation is forthcoming as to why the 
landlords failed to object to the construc¬ 
tion of the buildings or the transfers of 
the tenancy. There is some evidence in¬ 
dicating uniformity of rent and the land¬ 
lords have not been able to show that 
there was any change in the rent. The 
value of the building materials is not 
great, but that is not very material cf 
A. 7. B. 1924 Cal. 465. Besides the 
buildings were probably of a substantial 
value from the standpoint of the tenants, 
who were apparently poor men. Taking 
all these facts into consideration the con¬ 
clusion of the lower appellate Court seems 
to be amply justified in the light of the 
principles laid down in Abdul Hakim. 
Khan v Elahi Bakhsli Shah (l). The 
conclusion would also appear to be sup¬ 
ported by tbe decisions in Caspersz v. 
Rader Nath (6), which was quoted with 
approval in Afzal-un-nissa v. Abdul 
Karim (7), A.I.R. 1924 Cal. 465 and 
Nabin Chandra v. Bandi (S), which have 
been cited on behalf of the respondents, and 
where an inference as to permanency of 
tenure was based on similar evidence. I 
■dismiss tbe appeal with costs. 

A L /R K. Appeal dismissed. 


(G) [19011 28 Cal. 738=5 C.W.N. S5S. 

(7) A.I.R. 1919 P.C. 11=47 Cal. 1=40 I A. 131 

(I'.C.J. 

(8) A.I.R. 1923 All. 486. 
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Broadway and Agha Haidar. JJ. 
D. Johnstone —Defendant Appellant. 


Mt. Jan Bibi and another— Plaintiff 
and Defendant—Respondents. 

Second Appeal No. 1293 of 1927, Deci¬ 
ded on 29th May 1928. from decree of 
Addl. Dist. Judge, Lahore, D'- 22nd 
April 1927. 

(a) Promissory note—Pro-note signed by one 
partner alone but headed by the partnership 

name—Form of document showing the liability 

of that vartner-Other partner was held not 

liable. 


A pro* note was headed “ The T*abore Cotton 
Byline Press ” and signed by one G alone. A 
suit was brought against G and H alleging that 
1/ was the partner and thus liable. 

Held : that the form of the document showed 
that H was not liable : A. I. P.. 1918 P.C. 146. 
Relied on. ' 1 ‘ '" U1J 


(6) Civil P. C., S. 100 —Correctness of con¬ 
clusions drawn from a finding of fact is a ques¬ 
tion of law. 

Where correctness of the conclusions drawn 
from a finding of fact is questioned, it involves 
a question of law and as such a second appeal 
is maintainable. [P 723 C 2] 

Ram Lai Anand —for Appellant. 

Jai Gopal Sethi —for Respondents. 

Broadway, J. —This second appeal 
has arisen in the following circum¬ 
stances : 

On 27th June 1923 one C. P. Gupta 
executed a pro-note in favour of Mrs. 
Aziz Dutta of the Punjab Ice Company, 
Lahore, for Rs. 4,000. The pro-note was 
later endorsed by Mrs. Aziz Dutta in fa¬ 
vour of her sister Jan Bibi on 9th July 
1923, and on 8th May 1925 Jan Bibi in¬ 
stituted this suit for the recovery of 
Rs. 4,880 being the principal and interest 
due on tbe above pro-note. The suit was 
instituted against the executant of tbe 
pro-note, Mr. C. P. Gupta, and Mr. D. 
Johnston, it being alleged that these two 
defendants were partners, and that Mr. 
Gapta had signed the pro-note on behalf 
of the said partnership. The partnership 
was denied by Mr. Johnston and it was 
also pleaded that the pro-note itself was 
not executed on behalf of the partnership 
but by Mr. Gupta on his own account. 
The trial Court held that Mr. Gupta bad 
signed this document on his own account 
and not on behalf of any partnership. 
He found that as a matter of fact Mr. 
Johnston and Mr. Gupta were partners in 
a concern known as the Lahore Cotton 
Baling Press. The plaintiff, Mt. Jan 
Bibi, a 9 the holder in due course of this 
negotiable instrument was granted a de¬ 
cree for the amount olaimed against Mr 
Gupta alone. Not satisfied with this 
decree the plaintiff preferred an appeal to 
the District Court, asking that the decree 
should be granted against Mr. Johnston 
as well. Tbe Additional District Judge 
on 22nd April 1927 accepted the appeal 
and made Mr. Johnston liable under the 
decree. Against this deoree Mr. Johnston 
has preferred this second appeal which 
has been argued on his behalf at consi¬ 
derable length by Mr. Ram Lai Anand, 
and we have heard Mr. Jaigopal Sethi at 
equal length on behalf of Mt. Jan Bibi 
Mr. Sethi raised a preliminary objec¬ 
tion to the effect that no question of law 
was involved. After being heard for 
some time, however, he was constrained 
to admit that there was a question of 
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law involved and we thereupon proceeded 

• to hear the cage. 

Now, it seems to me that two ques* 

• tions of law emerge from the matters 
agitated at the Bar. First, whether the 

• conclusions arrived at on the findings of 
fact by the Additional District Judge are 

• correct and ; secondly, whether the infer- 

• Qoce9 which have been drawn by the 
learned Additional District Judge with 
regard to the presumptions to be raised 
on account of the non-production of cer¬ 
tain account books were warranted. The 

■ second matter is of minor importance and 
does not really go to the root of the case. 

I think it only necessary here to say that 
in my judgment the learned Additional 
District Judge was wrong in drawing the 
inferences that he did. It appears that 
Mr. Johnston and his clerk Nanak Chand 
had been summoned as witnesses by the 
plaintiff together with certain documents 
.including the account books in question. 

It was pointed out on behalf of Mr. 

• Johnston that the documents and the 
account books called for were not in his 
possession, being as a matter of fact ex¬ 
hibits in certain other cases that were 
pending in other Courts. The plaintiff 

.4 . | no further9teps to ob¬ 

tain these documents and finally gave up 
both Mr. Johnston and Nanak Chand. 
Cater Mr. Johnston and Nanak Chand 
went into the witness-box as witnesses 
for Mr. Johnston himself. In these cir- 
•cumstanoes I consider that no presump¬ 
tion could legally have beeu drawn either 
as to the contents of those documents or 
against Mr. Johnston from their non- 
. production. 

The real point, however, is whether 
•the learned Additional District Judge is 
right in concluding that Mr Johnston 
J9 liable on the pro-note. The major 
portion of the arguments addressed to ns 
has been directed to tbe question of the 
■liability of one partner for the action of 

nnd«r°fK ar p er ’ 6ither in a Partnership 

under the Contract Act or in the case 
of a partnership under tbe Hindu Law 
lu seems to me, however, that the quos- 

tw r8 r y fu QClud6d by the 

in cis V°T d9h , lps of the Pfi vy Counoil 

sL S /m u V an:t Dass v Kisha>i Pe '- 

ofthif^- A - 3 , 9 n ted by their Lordships 

thut 
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The re.il point for decision is whether the 
nunais have been so drawn that ia form they 
bind the Maharaja. If they have, it will then 
become necessary to determine whether in fact 
Monan La! had authority for tbe purpose. If 
they have not, this question of agency does not, 
and can Dot arise in the present suit. 

As in that case so in the one before us, 
tbe first and the real point for decision is 
whether this pro-note has been so drawn 
that in form it binds Mr. Johnston as a 
partner of the Lihore Cotton Baling 
Press. Now, the learned Additional Dis¬ 
trict Judge has found the following facts 
which we are unable to interfere with : 
He has found that (1) the pro-note i 9 not 
written on any printed form ; (2) it is all 
typed and signed by Gupta by his own 
hand (3J ; at the top of the pro-note it is 
written : The Lahore Cotton Baling 
Press Lihore, dated 27th June 1923 
Uj the third line is Rs. 4,000 ; (5) below 
the fourth line commences “ on demand 
I promise to pay (6) it is signed “ C. 
1 Gupta ; ’ and (7) QO further designation 
of the executant is given below his signa¬ 
tures. On these findings he proceeds to 
say i 

The pro-noto on the whole clearly shows that 
.twasoxecu^d by Gupta in hfi managing 
oapacity of the Lahore Cotton Baling ProJ 5 

b m ToT 7 ilb50lutol - ¥ necessity Tor 

ouh:vo°r,. the name ° f the ** 

He then goes on further to say • 

Press - The ^bore Cotton Baling 

cures of C.lt V US ° rted JU8t be, °w the sigua! 
been ’ b ,° D T ely thero would have 

to‘U ““of the ss: 

Of h Dco P -nou a ^ 0 Pted this coraraeroial form 

of the Judicial Committee in Ran i Gopll 
v. Shams Khatuii (2), u Court of second 
appeal ,s entitled to examine the ooncTu 

peal on r, H d a f by th9 fir9fc Cou rt of ap- 

R s . Ji000 Lfthote ' dated 27th June 1923. 

,0 , M v t! - AEi * 
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A? pointed out, it is headed “ The 
Lahore Cotton Baling Press," immedia¬ 
tely bel:w which come Lahore, dated 
27th June 1923.” As noted by the 
learned Additional District Judge, had 
Mr. Gupta placed the words ’ The 
Lahore Cotton Baling Press ” immedi¬ 
ately below his signature there would 
have been only one conclusion to come 
to. I am unable to agree with the learned 
Additional District Judge that the fact 
that this piece of paper is headed : “ The 
Lahore Cotton Baling Pres3 ” necessarily 
raises an inference that Mr. Gupta was 
acting on behalf of that press. An exam¬ 
ination of the document leads me to 
the conclusion that the heading was given 
by Mr. Gupta merely as his address. In 
Sadasuk Jankt Das v. Krishan Per- 
shad (1) the huudi in question is to be 
found given in extenso in the judgment 
delivered by Lord Buclcmaster. It will 
bo seen that the hundi was headed “By 
order of Sirkar, may his happiness in¬ 
crease,” and the executant of that hundi, 
Mohan Lai, signed giving his designation 
as “ Acting Superintendent of the Pri¬ 
vate Treasury of his Excellency Sir Maha¬ 
raja, the Prime Minister of H H. the 
Nizam.” It was held there by their 
Lordships of the Judicial Committee that 
that was not sufficient to make it prim¬ 
arily appear that the Maharaja was res¬ 
ponsible for the hundi in the suit brought 
on the document. 

Similarly, it seems to me that it is 
not necessary to go into the question 
whether Mr. Johnston and Mr Gupta 
were partners, or whether the money had 
been repaid as Mr Gupta alleged, or 
whether Mr. Gupta had the power as a 
partner to sign on behalf of the partner¬ 
ship and thus bind Mr Johnston, for it 
seems to me that on the authority of 
their Lordships of the Judicial Com- 
mitee those questions can only be gone 
into when the form of the document shows 
that Mr. Johnston is bound by it. Whe¬ 
ther Mr. Gupta had other dealings with 
Mrs. Aziz Dutta is entirely immaterial 
as aiso is the question whether he was 
carrying on any other dealing on his own 
account. The document, as it stands, 
does not attract the liability of Mr. John¬ 
ston on the face of it and in my judg¬ 
ment Mr. Gupta and Mr. Gupta alone is 

liable under this document. 

I would, therefore, accept this appeal, 
*et aside the order of the learned Addi- 


tiooal District Judge and restore the de¬ 
cree passed by the trial Court. The- ap¬ 
pellant will get his costs throughout. 

Agha Haidar, J — I agree. 

a.L./r.K. Appeal accepted. 
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Shadi Lal, C. J., and Coldstream, J:. 

Sullah —Accused — Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 239 of 1928,. 
Decided on 11th May 1928, from order 
of Sess. Judge, Shahpur, D - 3rd Febru¬ 
ary 1928. 

(a) Criminal Trial — Identification marks - 
told to the witness before identifying the accu¬ 
sed — Subsequent identification cannot be consi¬ 
dered. 

Where an accused has been admitted to have 
been identifud by a witness after being told the 
identification marks of the accused by the 
police before he was required to identify him 
in jail, such an identification cannot be consi¬ 
dered in proving the guilt of the accused. 

[ P 725 C 2] 

* (6) Criminal P. C., S. 164— Incomplete 
challan put by police to avoid S . 164— Magis¬ 
trate examining accused under 5. 312— Accused 
subsequently withdrawing his admission—His 
confession was excluded—Criminal P.C., S • 342. 

A was charged of murder. Before police in¬ 
vestigation had been concluded, an incomplete 
challan was placed before the committing. 
Magistrate who, after recording the evidence of 
some witnesses, examined the prisoner under 
S. 342, wherein A admitted his participation in 
assault. But when he was again examined he 
denied haviDg committed the murdor and' 
attributed his previous statement to a promise • 
of pardon by the police and also to the ill- 
treatment by the investigation officer. It was. 
found that the incomplete challan was pro- • 
duced with the object of avoiding mandatory 
provisions of S. 164. 

Held: that an attempt by the police to get 
over the mandatory provisions of S. 164 must • 
be deprecated and such a confession must bo 
excluded from consideration. [P 726 C lj. 

Mukand Lal Puri— for Appellaut. 

Des Raj Sawlmey —for the Crown. 

Shadi Lal, C. J— The appellant Sul¬ 
lah, an Abir of Chak No. 452 in the Dis¬ 
trict of Jhang, has been found guilty of 
the murder of one Salehon, an Ahir.of 
the same Chak: and has beeD senten¬ 
ced, under S. 302, I, P. C., to suffer the- 
penalty of death. . 

The story for the prosecution is briefly • 

to the following effect: 

The deceased’s cousin Luqman, was- 

suspected of having contracted a liaison- 
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with Mfc. Bakhan, the wife of the pri¬ 
soner Sullah. This illicit intimacy was 
resea tel n >t only bv the husband bat 
also by his cousin Mudai. On the morn¬ 
ing of 2ist October 1927, Mudai and 
Sullah ware workiag in their fields when 
they saw Luqman going to Jhang. They 
then decided to take their revenge on 
Luqman when ho returned from Jhang, 
and they accordingly concealed them' 
selves behind some bu9hes. In the after¬ 
noon Luqman was seen coming back 
from Jhang, riding a mare, with his 
cousin Salehon sitting behind him. 
Thereupon, Sullah and Mudai emer¬ 
ged from their place of concealment 
and attacked Luqman and Salehon. 
Luqman leceived a blow with a dang on 
his forehead but he galloped off and mana¬ 
ged to make good his escape. His cou¬ 
sin Salehon, however, fell down and was 
done to death by the prisoner and Mudai. 
Luqman, after reaching his village, pro¬ 
ceeded to the police station at Mochi- 
wala, three miles away, and lodged a 
report in which he charged six persons 
with having participated in the assault 
And declared that they were all armed 
with dangs. 

It is to be observed that the evidence 
given by Luqman in Court materially 
differs from the story related by him at 
the police station, and we do not think 
that bis testimony can be accepted at its 
face value. Mudai, who was one of the 
assailants, has turned King's evidence 
and appeared as a witness for the prose¬ 
cution. In his statement before the 
Committing Magistrate he implica¬ 
ted his cousin Sullah but resiled from 
that statement before the Sessions Judge 
and explained that the version given by 
him to the Magistrate wa9 the result of 
tutoring received by him from the Deputy 
Superintendent of Police. 

On the morning of 24th October 1927 
the prisoner conducted the investigating 
party to his cotton field from which he 
recovered a dang and a hatchet. The 
hatchet was, on serological examination, 
found to be stained with human blood. 
There is also the evidence of a boy, 
•Ghulam Muhammad, aged 13, to the 
•effect that on the evening of 2lst Octo¬ 
ber 1927, he had seen two persons wash¬ 
ing the hatchet at a water pool close to 
the scene of‘the occurrence; and, on 26th 
October 1927, wheu a parade in the jail 
was held, he identified the prisoner and 


the approver out of a group of 15 or 16 
persons as the men whom he had seen 
washing the hatchet on the evening in 
question. The witness, however, admit¬ 
ted in his statement before the Commit¬ 
ting Magistrate that the police had told 
him the identification marks of both 
the persons be'ore he was required to 
identify them in jail. In view of this 
admission the evidence of the boy does 
not deserve any serious consideration. 

Our attention has also been invited to 
the evidence of the head constable Nur 
Muhammad, who claims to be an expert 
tracker. He visited the scene of the occur¬ 
rence on 2*Jnd October 1927, and observed 
the footprints of three persons. He admits 
that he did not cover these footprints, 
and yet, on the following day, when he 
saw the tracks of seven persons, inclu¬ 
ding the prisoner and the approver who 
had been asked to walk in his absence, 
he declared that the footprints of the 
approver and the accused tallied with 
those found on the spot. Upon tho re¬ 
cord as it 9tands, we are unable to test 
the veracity of this witness; and it would 
be unsafe to accept this ipse dixit with¬ 
out corroboration that the tracks found 
on the spot were those of the prisoner 
and his cousin Mudai. 

Listly, we have the confessional state¬ 
ment made by the prisoner before the 
Committing Magistrate. It appears, that 
on 27th October 1927, when the police 
investigation had not yet concluded, an 
incomplete chalan was placed before the 
Magistrate, and after recording the evi¬ 
dence of three witnesses, namely, the 
boy, Ghulam Muhammad, Sardar Bakhsh 
(who deposed to the recovery of the hat¬ 
chet from the prisoner's field, and the 
approver Mudai, the Magistrate examined 
the prisoner under S. 342, Criminal P. C. 
In that statement the accused admitted 
hi9 participation in the assault, but when 
he was examined again by the Commit¬ 
ting Magistrate on 17th December 1927, 
he denied having committed the murder 
aud iu his written statement filed two 
day9 afterwards he attributed his first 
statement to a promise of pardon made 
by the police and also to the ill-treat¬ 
ment to which he was subjected by the 
investigating officer. The police produced 
the incomplete chalan evidently with the 
object of getting the confession recorded 
by the Committing Magistrate, and 
thereby avoiding the mandatory provi- 
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sions of S. 164 Criminal P C., relating 
to the recording of a confession by a Ma¬ 
gistrate. As tko police had not cora- 
l»Ioted their investigation, they should 
have adopted the straightforward course 
of producing the accused before a 
Magistrate and asked him to record 
the confession under S. 16* after obser¬ 
ving the precautions prescribed by that 
section. Suh*S. ( 3), S. 164 lays down in 
clear terms that a Magistrate shall, be¬ 
fore recording a confession, explain to the 
person making it, that he is not bound to 
make a confession, and that if he does 
so it may be used as evidence against 
him; and that no Magistrate shall record 
any such confession unless upon ques¬ 
tioning the person making it, he has rea¬ 
son to believe that it was made volun¬ 
tarily. Now, if those precautions had 
been observed, the prisoner might have 
•explained to the Magistrate that he was 
making the confession, not voluntarily, 
but under the pres c ure of the police or 
in pursuance of a promise of pardon 
made by them. We must deprecate this 
attempt made by the police to get over 
the mandatory provisions of the law con¬ 
tained in S. 164, Criminal P. C., and we 
exclude the alleged confession from con¬ 
sideration. 

Coming now to the remaining mate¬ 
rial on the record, we find that the ap¬ 
prover has retracted the statement made 
by him before the Committing Magis¬ 
trate and that his evidence before the 
Sessions Judge does not, in any way, 
implicate the prisoner. As regards the 
evidence of Luqman, it i9 sufficient to 
say that it differs in material particulars 
from the report which he dictated at the 
police station shortly after the murder and 
also from the story related by the approver 
before the Magistrate. It is true that 
the prisoner produced from his field a 
hatchet, on which human blood was 
found by the Imperial Serologist; but 
this discovery, coupled with the unsatis¬ 
factory evidence of Luqman, cannot be 
regarded as a certain foundation which 
can support the convictiou for murder. 

We may have a moral conviction that 
Sullak participated in the fatal assault 
on Salehon, but moral conviction can 
never be a substitute for legal proof. Tbe 
evidence produced against the prisoner 
appears to be tainted, and cannot sustain 
the conviction. 

Upon an examination of the entire 
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material before us I have reached the • 
conclusion that the guilt has not been , 
brought home to the accused. I would ac¬ 
cordingly accept the appeal, and setting, 
aside the conviction and the sentence, 
direct that he be released forthwith. 
Coldstream, J — I concur. 

A.L. R K. Conviction set-aside. 
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Tek Chand and Bhtde, JJ. 

Iiiulhu Ram —Plaintiff—Appellant. 

v. 

Uttam Chand and others —Defendants - - 
—Respondents. 

First Appeals Nos. 2255 and 867 of 
1923, Decided on 23rd January 1928, 
from decree of Dist. Judge, Dera Ghazi 
Khan, D, - 4th June 1923. 

(а) Pre-emption—Sale or mortgage—Heal in- 
tention of the parties when entering into the * 
transaction is the criterion—Intention has to be - 
determined on all the available miterial includ¬ 
ing the terms of the document. 

The criterion, for deciding the question whe¬ 
ther a certain mortgage was a sale, is the real 
intention of the parties when entering into the 
transaction, and it has to be determined-on all * 
the available material including the terms of 
the document itself ; 100 P. R. 1893 (F.B .), ReL . 
on. [P 727 C 1] 

A mortgagor who mortgaged his land ad¬ 
mitted that the transaction was in reality a. 
sale. The terms of the mortgigo-deed were so - 
onerous as to render the redemption impossible. 
But it was also found that there was no neces¬ 
sity to disguise the transaction as a mortgage j 
for defeating the right of pre-emption of a third . 
proprietor because the mortgagees were them¬ 
selves the proprietors in the village. 

Held : that the mortgage was not a sale in . 
spite of the admission of the mortgagor to the i 
contrary : 78 P. R. 19C4, ReL on 

(б) Evidence Act , S. 18—Admission. 

The admission, if gratuitous, can be with¬ 
drawn at any time and therefore such a con¬ 
fession, though against the interest of the* 
party making it, is of little value : 76 P . R» 
1901, Ril.on. [P 728 C lj 

A. iV. Chona and A. R. Khosla —for* 
Appellant. 

G. C. Narang and G. R. Rhanna—lot 
Respondents. 

Bhide, J.—This was a 9uit for pre¬ 
emption with respect to a mortgage of 
lft3 kanals 13 marlasof land for Rs. 6,400* 
executed by defendant 1 in favour of 
defendants 2, 3 and 4 on the allegation 
that the transaction was in reality a sale - 
and had been disguised as a mortgage * 
merely to defeat the right of pre*emptor.. 
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The learned District Judge who tried the 
suit found that the plaintiff had failed 
to establish his allegation and dismissed 
the suit. The plaintiff has appealed. 

The sole point in appeal is whether 
the transaction in dispute was in reality 
a sale. The criterion for deciding the 
question is, as laid down in Zafaryab 
Khan v. Fatteh Rain (l), the real inten¬ 
tion of the parties when entering into 
jthe transaction, and has to be determined 
,on all the available material including 
jthe terms of the document itself. The 
onus lay heavily on the plaintiff to estab¬ 
lish beyond reasonable doubt that the 
parties did intend permanent transfer 
at the time when the transaction was 
entered into. 

The learned counsel for the appellant 
relied mainly on : (a) the terms of the 
mortgage-deed which he alleged to be so 
onerous as to render redemption virtually 
impossible; (b) the evidence of the mort¬ 
gagor himself to the effect that the trans¬ 
action was in reality a sale; and (c) the 
evidence relating to the market price of 
the land which was alleged to be much 
less than the amount for which the land 
was mortgaged. 

As regards the first contention stress 
was laid on the following terms in the 
mortgage-deed, namely, No. (1). The 
mortgage was to be for twelve “purabad" 
years, the term "pur abad” being defined 
as a year in which at least two-thirds of 
the land was cultivated (2). The mort¬ 
gagees had the right to get the land 
partitioned (3). The mortgagees were 
entitled to take from it lopping9, eto., of 
the trees and cut wood for agricultural 
implements {4). The mortgagees had the 
right to construct a cattle shed and also 
to construct a now well and realize the 
costs from the mortgagor at the time of 
redemption (5). Out of the mortgage 
debt Rs. 2,400 were to oarry interest at 
auna9 15 per cent per mensem. 

As regards No. 1, it was pointed out 
(vide *Ex. P. 5) that during the years 
from 1916 to 1923 the land was cultivated 
to the extent of two-thirds of the area 
only in one year. But the mortgage itself 
was effected in 1920 and it is obvious 
that the mortgagees oaunot be held res¬ 
ponsible for want of adequate cultivation 
during the years prior to the mortgage 
whioh may have beeo due to a variety of 
causes inoluding scarci ty of rain-fall to 
U) U»m] ioo p. R. is js (f.b.j. ‘ 
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which the learned District Judge has 
referred. The present snit for pre-emption 
was instituted within a year after the 
mortgage and hence the mortgagees may 
have been apathetic about cultivation 
thereafter. I do not, therefore, think 
that any reasonable inference can be 
drawn from this evidence either as to the 
state of normal cultivation or as to the 
intention of the parties. It was argued 
that it was possible for the mortgagees 
to reader redemption practically impossi¬ 
ble merely by cultivating less than two- 
thirds of the mortgaged area, but if the 
mortgagees deliberately abused this con¬ 
dition, in this manner the Courts would 
probably not hesitate to treat it as a 
mere “clog” on the equity of redemption. 

The right to get the land partitioned 
seem3 to be of little significance and will 
not affect iu any way the mortgagor’s 
title The right to enjoy fruit or cut 
trees for agricultural implements or even 
the right to construct cattle shed which 
has been given to the mortgagees does not 
appear to be of a very unusual character. 
As regards the right to sink a well, it 
was urged tint wells are very expeusive 
ia the Dera Ghazi Khan District and the 
cost of a new well which will have to be 
eventually paid by the mortgagor would 
praotically render redemption impossible 
There appears to bs no evidence on the 
record about the cost of oonstruoting a 
new well in the Dera Ghazi Khau Dis¬ 
trict, but, if it is really prohibitive it is 
unlikely that the mortgagees will inour 
the expense. It seems to me that all 
these conditions may well have been 
agreed to merely to seoure to the mort¬ 
gagees full benefit from the mortgaged 
land during the period of the mortgage 
and they do not afford any strong indica¬ 
tion as to the intention of the parties. 
Lastly, the condition as regards the in¬ 
terest to be paid on Rs. 2,400 al90 cannot 
be considered to he particularly onerous. 
Out of the mortgage debt Rs. 4,000 were 
to be paid to prior mortgagees and in¬ 
terest was paid only on the extra sum of 
R 9 . 2,400 paid to the mortgagor. The 
learned District Judge has pointed out 
that the rate of L5 annas per oent. per 
mensem whioh was fixed in this case was 
a little less than the normal rate prevail¬ 
ing in the oase of loans to Hindu agricul¬ 
turists iu the Dera Ghazi Khau District. 

It seems to me that the conditions of 
the mortgage-deed, even if they be oon- 
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sidered to be onerous in some respects, 
are not so unreasonable as to justify an 
inference that the parties contemplated 
a permanent transfer and intended to 
render redemption impossible. On the 
contrary the mortgage-deed makes not 
only she mortgaged property but also the 
person and other property of the mort¬ 
gagor liable for the mortgage debt and 
this condition certainly appears to be a 
strong indication that the parties did not 
contemplate at the time that the mort¬ 
gagor was severing his connexion with 
the mortgaged land for good, or wa 3 
putting an end to his liability for the 
mortgage debt for ever. 

The evidence of the mortgagor to the 
effect that the transaction was in reality 
a sale, though not excluded by the pro¬ 
visions of S 92. Evidence Act, does not 
appear to me to be reliable in this case. 
The learned District -fudge has pointed 
out that the mortgagor's evidence, which 
was taken on interrogatories, could not 
bo secured till the plaintiff himself went 
to Jammu where the mortgagor was 
living. The mortgagor appears to have 
given his evidence under the influence 
of the plaintiff as ho has gone to the 
length of admitting even plaintiff’s allega¬ 
tion in the plaint that he, i. e , the mort¬ 
gagor, was a debauchee and a man of bad 
character. The mortgagor stated that a 
verbal agreement as to the sale transac¬ 
tion was made in the presence of three 
persons named Lalu, Bala and Daulat 
Ram. It seems unlikely that if the par¬ 
ties were discussing a fraudulent transac¬ 
tion they would have done so in the 
presence of strangers. Out of the wit¬ 
nesses named only Lalu, who is a rela¬ 
tion of the plaintiff, has supported him, 
while Daulat Ram, who was produced as 
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baradari owing to his abduction of a 
Brahman widow. But it appears from 
the mortgagor's own evidence that he 
nas still valuable virt land and house 
property in his village and his sons are 
living there 

The evidence as to the market price of 
tne land is of little value No documen¬ 
tary evidence in the shape of title-deeds 
was produced In the abstract of sales 
prepared by the village patwari for the 
years 1915-20, no details as to the classi¬ 
fication of land or its situation are given. 
The witnesses produced have made widely 
divergent statements as to the price of 
the land without giving any definite 
reasons. No conclusion as to the market 
price of the land could be based on such 
evidence. Moreover, plaintiff’s conten¬ 
tion was that the land was worth only 
about Rs 80 per bigha. According to 
this rate the market price of the land in 
suit would be about Rs. 3,660 But the 
land was admittedly mortgaged in favour 
of other persons for Rs 4,000 before the 
transaction now in dispute. Plaintiff’s 
allegations as to the market price of the 
land then seem obviously unreliable. 

The learned counsel for the appellant 
has cited Parma Hand v. Airapat Ram 

(3) and Anwar Hasan v. Omatul Karim 

(4) as authorities in his favour; but 
these rulings appear to be clearly dis¬ 
tinguishable from the present case. In 
Parma Nand v. Airapat Ram (3) there 
was independent documentary evidence 
in the shape of a bahi entry to show the 
real nature of the transaction. In Anivar 
Hasan v. Omatul Karim (4) there were 
a number of circumstances which do not 
exist in the present case. The property 
had, for example, been already offered 
for sale in that case. The mortgagor was 


a witness by the defendant denied his 
presence. It was argued that the mort¬ 
gagor’s admission being against his own 
interest should be given great weight; 
but as pointed out in Muhammad Umar 
v. Kirpal Singh (2), the admission being 
gratuitous could be withdrawn at any 
time It is possible that the mortgagor, 
thinking that the terms of the mortgage 
were more onerous than he realized at 
first, was induced to support the plain¬ 
tiff’s case. The plaintiff’s position was 
that the mortgagor sold his land because 
he had to leave his village on account of 
his havin g incurred t^e displeas ure of the 
(2) [1904] 78 P. R. 1904. 


80 or 90 years of age and yet the term 
of mortgage was fixed at 32 years. The 
mortgagee was given the right to erect 
now buildings on a site situated in a 
town, while the mortgagor had not even 
the right to look into the mortgagee’s 
expenditure on the buildings. 

The facts of the present case appear to 
be analogous in several respects to those 
in Muhammad Umar v. Kirpal Singh (2) 
in which, in spite of the mortgagor’s ad¬ 
mission that the transaction was a sale 
and the terms of the mortgage-deed which 
were somewhat onerous, it was held that 

(3) [1699] 20 P. R. 189a! 

(4J [1906] 145 P. R. 1906=109 P. L. R. 1907. 
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the transaction wa9 not a sale. In the Counsel contends that, in the first 
present case there is the further im- place, the word “ blank ” must he read 
portant fact that the parties bad really as having a totally different meaning 
no necessity for disguising” the transac- from that to be found in the dictionary, 
tion as a mortgage. The plaintiff has that it means" nil,” that the absence of 
based his right of pre-emption merely the date is wholly immaterial as it is the 
on the fact that he is a proprietor in the business of the Income-tax Department to 
village ; but two of the mortgagees are look up the registers and other papers 
also admittedly proprietors in the village and find out the year referred to in the 
and n the object was merely to defeat notices and fill up the lacunae, that the 
plaintiff’s right of pre-emption this could signature on the form together -with the 
easily have been achieved by executing a verification somehow supplied the miss- 
sale in favour of these persons only. ing details and made the form no longer 

1 would accordingly uphold the finding a blank form, but one sufficiently filled 
of the learned District Judge and dismiss up to be a "return.” The word “blank” 
the appeal with costs. j 9 explained in the Oxford Dictionary as, 

ieK tnana, J. I agree. not written or printed on (of paper); (of docu- 

N.K. Appeal dismissed. ment) with space left for signature or details. 

_ Blankness is the negation of any entry 

and how that which is blank can be said 
28 Lahore 729 fco institute a return” containing all or 

m nArin QTM , n TT any necessary facts, figures and details.ap- 

sD Dalii Singh, JJ. pears to us impossible to understand. In 

Rattan Chand'Duni ? ur opinion this form was what it said 
•hand. it was, a blank form, and the writing of 

No. 34 of 1927, Deci- fche word " blank ” merely emphasized 
.ry 1928, made by Offg and drew a attention to the fact that 
come-tax, Lahore, D/- n °thing had been shown in any column 
\ aQ( * that the verification was meaning- 

23 ( i)~Return made by less as verifying nothing at all. But 
kaJ 0r Z TIa Z l L va , ri ,: °r nse i urge3 . the covering letter must 

iJSil i. be rBad wi c th this bl »“k form and, if the 

necessary figures are to be found in that 
be signing of a prescribed covering letter, it may be said that the 
al1 ‘ he . various neoessary return has been made in the 

L7sT“Y°- m \ tbe 

a which it was explained C . or having been supplied. Even if 
led on no business, in the thxs ^ IQW were accepted we find that the 
r the purposes Of assess- covering letter does not supply the infor- 
hninr* ( K IM C 2] mation, let alone supnlying it in the 

ras Jrt Lr£ as? 

Commissioner, .s as the year in question, or even that he had 

«. rSUsn.*?* “ we read | 

signing Of a prescribed ,_ wo , fco S ether - therefore, as counsel 
ffe with all the various would have ue do, we find that there 

*£L7® rd b ank ". 'Tl t ‘ bad beea ao return in the prescribed 

lioh it was e°xp?a P in”dihat income^ ^fT ^ a ° fci ° n tftkaQ by fche 
irned on no business in ln< *° me feax officer was quite correct 
rn ” for the purposes of J Ve answer the question accordingly 

hat N h S Id thS .‘ ther8 hM 

af h fc No order as to costs. Rs. 100 hav* *i. 

e p«9oribed m fSrm! wMoh pettoonaT: de ., P L Sifced by the nnsucoessful 
» inoome-tax'authorities P 0C1Cl °nar and have not been returned 

N K - R ^rence answered. 
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Harrison and Dalit Singh, JJ. 

In the matter of Rattan Chand-Duni 

Chand. 

Civil Reference No. 34 of 1927, Deci¬ 
ded on 21st February 1928, made by Offg. 
Commissioner, Income-tax, Lahore, D/- 
18th October 1927. 

Income-tax Act, S. 23 (4)- Return made by 
signing of a prescribed form with all vari¬ 
ous columns left blank and the word *• blank " 
written against the item of " total," is no re¬ 
turn under S. 23 (4J. e 

A return mado by the signing of a prescribed 
form without any dace with all the various 
oo 1 urn ns left blank and the word " blank" 
written against the item "total” accompanied 

-tLt t TS Ci ** Ctt ° ri ^ 7 hich was explained 
that the assessee carried on no business, in the 

place, no return for the purposes of assess- 

ment under S. 23 (4). P [P 729 C 2] 

Mehr Chand Al ahajan-(or Appellant. 
Jagan Nath Aygarwal—lor In-come- 
tax Commissioner. 

Judgment.— The question referred to 
by the Income-tax Commissioner, is as 
follows: 

Whether a “return” such as was mado in 

!mm° whh« a ? ely ' th / signin e oi * prescribed 
Hil W w !, My date with a11 the various 
olumns left blank and the word “blank" writ- 

JBT, jtem "total.” accompanied by 

Ihe S V ln Whi0h St was ^Plained that 

Amrff a ?r ■ q “ e8k,on carried on no business in 
Section 22 (l) says that 

ofi * oer of every company shall 
£ sonfc 0 to * in .^° prescribed form, whioh 
and verified in authorities, 

'total income of *«,« presoribed manner, of the 
vious year th ® °° mpaDy durin « the Pre- 
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Jai Lal, J. 

Ladha Ram —Plaintiff—Appellant. 

v. 

Rallaram and o£/ie/-s~Defendants — 
Respondents. 

Second Appeal No. 2386 of 1927, Deci¬ 
ded on 22nd March 1928, from decree of 
Dist. Judge, Gujranwala, D'- 11th May 
1927. 

(а) Arbitration—Suit not maintainable as to 
subject-matter oj arbitration—No decree can 
be passed on the award. 

If a Court is not initially competent to enter¬ 
tain a suit in respect of the dispute which is 
the subject-matter of the reference to arbitra¬ 
tion, it cannot pass a deoree on an award made 
as a result of such reference by the parties 
whether before the suit was instituted or dur¬ 
ing its pendency. In the latter case the Court 
is incompetent to refer the matter to arbi¬ 
tration- [P 730 C 2] 

(б) Civil P. C., Sch. 2, R. 16 (2)— Court 
having no jurisdiction—Appeal lies. 

The rule prohibiting an appeal against a 
decree based on and in accordance with an 
award does not apply to a case where the 
objection is to the inherent jurisdiction of the 
Court to entertain the suit. [P 730 C 2 P 731 C 1] 

(c) Civil P. C-, S. 9— Rights of Acharajs 
inter sc can be adjudicated upon and enforced 

civil Courts. 

A Court cannot control the selection of an 
acharaj by the jajman and if it transpires that 
that the jajman has choseu a particular aoha- 
raj to the exclusion of another, the Court will 
not give any d coree so as to aSect such a selec¬ 
tion; but as between the acharajs themselves 
in the .absence of an express selection by the 
jajmans to whom it may be immaterial whether 
the brit is received by one or the other, the 
rights of the acharajs inter se can be adjudi¬ 
cated upon and enforced by the civil Courts: 
96 P. R. 1911, Expl. [P 731 C 2] 

Mekr Chand —for Appellant. 

Nand Lal —for Respondent 1. 

Judgment. —Tlie appellant instituted 
a suit against the defendants, his brother 
and first cousins, for a declaration of his 
right to realize the usual brit from the 
jajmans and an injunction against the 
defendants restraining them from inter¬ 
fering with such right. The parties are 
acharajs and it was alleged by the plain¬ 
tiffs that the right to recover the birt in 
9 uit really belonged to one Shankar Nath 
who had mortgaged it to the plaintiff, but 
that the defendants were illegally inter¬ 
fering and were realizing the brit them¬ 
selves. The plea of the defendants was 
that the mortgage by Shankar Nath was 
not to the plaintiff in his individual 
capacity but as representative of the 
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joint Hindu family to which the plain¬ 
tiff and the defendants were the members. 
On these respective allegations the parties 
went to trial. The dispute, however, 
was referred to arbitration and the award 
of the arbitrator being in favour of the 
plaintiff, objections were taken by the 
defendants to the validity thereof on the 
ground of alleged enmity of the arbitra¬ 
tor with the defendants and also on the 
ground that the dispute between the- 
parties was not cognizable by the civil 
Court. The trial Court repelled these 
objections and decreed the suit. The 
District Judge, however, on appeal dis¬ 
missed it on the ground that the right 
to recover birt from the jajmans was not 
property” as that term is defined in law 
and that therefore the suit was not cog¬ 
nizable by the civil Courts. The plaintiff 
has consequently presented this second 
appeal. 

Tbe first ground urged on behalf of the 
appellant is that the dispute having been 
referred to arbitrator and the award made 
on such reference by the arbitrator the 
only ground which could be raised against 
the validity of the award was some ille¬ 
gality apparent on the face thereof or 
misconduct on the part of the arbitrator 
In reply, counsel for the respondents cited 
80 P. R 1909 in support of his contention 
that this ground has no force. In that case- 
an application had been made to file an 
award and the first Court had ordered 
that same be filed, and had passed a decree 
thereon. On appeal, however, it was 
found that the award was not in exis¬ 
tence at the date of the presentation of 
the application to file it. The applica¬ 
tion was therefore dismissed. The facts 
of the reported case are distinguishable 
from the present case, still I am inclined 
to hold that if the Court is not initially 
competent to entertain a suit in respect 
of the dispute which is the subject- 
matter of the reference to arbitration, it 
oannot pass a deoree on aa award madej 
as a result of such reference by the parties; 
whether before the suit was instituted or 
during its pendency. Iu the latter case 
the Court is incompetent to refer the 
matter to arbitration. , 

Another objection taken by the appel¬ 
lant’s counsel was that the decree of the 
trial Court being in accordance with the- 
award no appeal lay with the District 
Judge. In my opinion the rule prohibi¬ 
ting an appeal against a decree based on 
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and in accordance with an award does 
not apply to a cage like the present where 
the objection is to the inherent jurisdic¬ 
tion of the Court to entertain the suit. 

On the merits, however, the conten¬ 
tion of the appellant is that the suit was 
cognizable by the civil Courts and it was 
in the first instance fought by the parties 
on that assumption. It is no doubt true 
that the latest view of the Chief Court 
of the Punjab is that a claim to realize 
brit from the jajmans is not property as 
that term is understood in legal parlance 
and therefore that a suit to establish 


such a right is not entertainable by the 
civil Courts. Reference in this connex* 
ion may be made to Gurdas v. Bhag (1) 
In that case it was held that the relation¬ 
ship between a jajman and an acharaj 
is purely of a voluntary nature and that 
a decree declaring the right of an acharaj 
to receive brit from a particular jajman 
to the exclusion of certain other acba- 
rajs and for an injunction against the 
latter restraining them from receiving 
such brit would practically amount to 
controlling the right of the jajman to 
select his own acharaj which the Court is 
not entitled to do and therefore that a 
decree in such a case would be practically 
valueless, the evasion of which would 
bo the easiest task, and consequently 
that no such decree could be given by 
the civil Courts but the following 
remark made by the learned Judge at 
p. 342 of the report would show that 
they considered that under certain cir¬ 
cumstances the plaintiff may be granted 
a decree: 

Apparently defendants admitted that the suit 
would lie for an injunction restraining thorn 
from visiting the houses of jajmans during 
apeoified days of the month. It certainly would, 
it defendants^ had covenanted with plaintiffs 
not to visit jajmans during those days, :bufc in 
tne absence of any, suoh agreement (and I be- 
lieve none such was pleaded) I consider that 
the objections urged to the grant of a doolara- 
tory decree are equally fatal to the grant of an 
ojunction. Before an injunction can be gran- 
ted under S. 64, Specific Relief Act, the plain- 

JI,® l OI ‘ 80 .. mu ® t dolose a breach, whether 
aetual or threatened, by the defendant of some 
present Iega! right vested in the plaintiff. But 
them 6 “ ol0 8 al right to brit vested in 

i„n I1 l and 1 therefore tho 7 cannot claim an in- 
shat r'ight^ 0 feStrain a thr ® a toned breaoh of 

Now, ifc w ill be observed that the 
learned Judges hold that if there is an 
agreement ^ an arr angement -between 

(1) T la A lJ J? P - R - P.L.K. 1911—11 

L C. 231=143 T. W. R. 1911, 


the acharajs to visit certain jajmans on. 
certain specified days (which implies a 
right to recover brit from the latter), 
that is to say, an agreement or arrange¬ 
ment that one family to receive brit from 
a particular jajman and the rest from 
others, then an injunction may be granted 
to restrain the parties from breaking such 
an agreement or arrangement. Ordin¬ 
arily an arrangement of the nature men¬ 
tioned above between the acharajs is., 
based on actual contract or on custom 
and I am unable to see why a Court 
should not he able to enforce the right of] 
one acharaj against the other when it is r 
based on custom if it can enforce it in 
the case of an agreement. I quite agree; 
that a Court cannot control the selection 
of an acharaj by the jajman and if it 
transpires that the jajman has chosen a 
particular acharaj to the exclusion of- 
another, the Court will not give any 
decree so as to affect such a selection; 
but as between the acharajs themselves, 
in the absence of an express selection by! 
the jajmans to whom it may he im¬ 
material whether the brit is received by' 
one -or by the other there is no reason ; 
why the rights of the acharajs inter se. 
could not be adjudicated upon and en¬ 
forced by the civil Courts. 

Some judgments of the Bombay High 
Court and of the Judicial Commissioner 
of Sind were oited by the appellant's’ 
oounsel. They have, however, no appli¬ 
cation to the present case, because in 
Bombay and Sind it has been held that 
the right-of the hereditary priests to 
receive certain customary dues is en¬ 
forceable even against the jajmans and 
cannot ordinarily be annulled by the- 
latter which view has never been followed; 
in this Court and is opposed to the re 
oognized practice as it prevails here. 

Now in the present case there is no- 
question of a choice having been made- 
by the jajman, and it appears that from 
this point of view it is immaterial whe¬ 
ther the plaintiff receives th9 brit or tho 
defendants. The person who is really 
entitled to it is Shankar Nath whose 
right is not denied either by the plain¬ 
tiff or the defendants and the contest 
between the parties is as to the character 
in which the plaintiff took mortgage 
from him. It, therefore, seems that by- 
declaring the plaintiff's right and res¬ 
training the defendants from interfering, 
therewith this Court will not in any way. 
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control the choice of the jajman, but will 
merely decide the dispute between the 
parties. 1 consider that there can be no 
legal objection to the decree prayed for 
by the plaintiff in this case ani if neces¬ 
sary a proviso can be incorporated therein 
that it would not in any way affect the 
right of the jajman to choose his acharaj, 
though be not being a party to this liti¬ 
gation would not under any circum¬ 
stances be bound by the decision in it. I 
hold, therefore, that having regard to 
the nature of the present suit, the plead¬ 
ings of the parties and the fact that they 
referred the dispute to arbitrator who 
decided in favour of the plaintiff, there 
was no legal objection to the grant of the 
decree to the plaintiff in this case. 

I accept this appeal and setting aside 
the decree of the District Judge, restore 
the decree of the trial Court. The res¬ 
pondents will pay the costs of the appel- 
. lant throughout. 

a L./R K Appeal accepted. 
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Zafar Ali and Dalip Singh, JJ. 

Gurdial Singh —Defendant-— Appel¬ 
lant. 

v, 

Diwan Chand and others — Plaintiff 
and Defendants—Respondents. 

First Appeal No. 959 of 1923, Decided 
on 26th April 1928, from preliminary 
decree ' of Sr. Sub-Judge, Amritsar, 
D/'- 26th January 1923. 

Civil P. C., 0.2. R. 2— First suit Jor re¬ 
covery of rent purporting to be interest on a 
mortgage-subsequent suit' for principal and 
balance of interest is not barred. 

A mortgaged his houses with B. He then 
executed a leise-doed of the mortgaged houses 
iu favour of B. The rent was to be acoounted 
for in the interest account of the mortgage. 
B sued A for the reoovery of rent and later 
on for the principal and balance of interest. 

Held : that the two transactions were sepa¬ 
rate and 0. 2, R. 2 did not bar the subsequent 

suit : .4.1. R. 1922 P. C. 412, DM. 

[P 733 C 2] 

Jag an Nath Aggarwal and Jixoan Lai 
Kapur —for Appellant. 

Sheo Narain and Din Dayal Khanna 
—for Respondents. 

Dalip Singh, J. — In this case the 
plaintiff brought a suit for the reoovery 
of principal and interest due on two 
registered mortgage-deeds dated 28th 


May 1907, and the 23rd June 1910 res¬ 
pectively, executed in favour of his 
grandfather and of himself. The rate 
of interest in both deeds was annas 10 per 
cent per mensem. The two houses 
Nos. 198 and 172, were hypothecated in 
the first deed for Rs. 2,800 and these 
two houses and a third house No. 185, 
were hypothecated in the second mort¬ 
gage-deed for Rs. 1,700. 

The trial Court struck three issues, but 
tbe only issue contested in the trial 
Court was whether O. 2, R. 2. Civil P. C., 
barred the claim, because the plaintiff 
had obtained a decree on a rent deed 
dated 23rd June 1910 and it was con¬ 
tended that the rent-deed was only a 
machinery for recovery of interest on 
the mortgages sued on. On 23rd June 
1910 the defendant had executed a lease- 
deed in favour of the plaintiff for 
Rs. 28-2-0 rent per mensem for a period 
of 11 months for the three houses form¬ 
ing the subject of the two mortgages. 
It is admitted that this rent was exactly 
equal to the interest due on tbe two 
mortgages at the rate of annas 10 per 
mensem. This rent was agreed to be 
paid monthly and it also referred to the 
two mortgage-deeds. The mortgage-deed 
of 23rd June 1910 also referred to the 
fact that the mortgagee had been put in 
possession of the three mortgaged houses 
by means of deeds of rent, and it was 
stipulated that the rent should be ac¬ 
counted for in the interest account. It 
was further stipulated that if the mort¬ 
gagor got deeds of rent executed -by other 
tenants occupying the mortgaged bouses 
in favour of the mortgagee, the mort¬ 
gagor would receive credit for the rent 
that would be-realized in the interest 
account and would be responsible for 
excess or deficiency. The term fixed for 
redemption was two years, with a clause 
allowing -redemption in l* years under 
certain conditions. The following rul 
ings were cited before the trial Court: 
Gangaram v. Abdul Rahman (1), Kundan 
Mai v. Alla Dad Khan (2) and Natha 
Singh v. Chuni Lai (3), on behalf 
of the defendant in support of the con¬ 
tention that O. 2, R. 2 barred the present 
suit. On behalf of the plaint iff the fol ' 

(1) [1907] 28 P. R. 1907=93 P. L. R. 1?09. 

(2) [1910] 19 P. R. 1910=167 P. L. R. 1910 
=5 I. C. 821=36 P. W. R. 190. 

(3) [1918] 69 P. R. 1918=117 P. L. R. 1913 
=47 1. C. 364=112 P. W. R. 1918. 
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lowing rulings ware cited before the trial 
Court, Pindi Das v. Lai Chand (4), Du.ni 
v. Ah Mahomed (5), Parmesliri Das v. 

Fakiria (61, and Ralia Ram v. Amir 
Chand (7). 

Before us, in addition to the above- 
reliance has also been placed on A. I. R- 
1926 Lah. 559 and our attention has also 
been drawn to Mahomed Husain v. Abdul 
Gkafur Khan (3) and to the Privy 
Council ruling reported as Kishan 
Narain v. Pala Mai (9) and Sultan 
Singh v. Joti Sarup (10) decided on 3th 
February 1923. The trial Court held, 
following Ralia Ram v. Amir Chand (7), 
that the lease and the mortgage-deed 
were not indivisible transactions and, 
therefore, 0. 2, R. 2 did nob bar the pres¬ 
ent suit. He accordingly gave the 
plaintiff a preliminary decree with costs 
for the sum claimed with future interest 
on Rs. 4,500 at anna? 10 per cent per 
mensem from date of suit until realiza¬ 
tion, realizable on the deoree being 
made absolute after four months time, 
from the mortgaged property by sale 
thereof and the balance, if any, from the 
person and other property of the mort¬ 
gagor. 

It is unnecessary for us to enter into 
any detailed discussion of these rulings. 

It was conceded by the learned counsel 
who appeared for the appellant that in 
all the rulings in which a suit for this 
nature has been held to be barred by 
O. 2, R. 2 it has been held that the lease 
and the mortgage form one transaction. 

In the present case it is obvious and it 
has not seriously been contested by 
counsel for the appellant that the lease 
and the mortgage-deeds cannot be said to 
form part of one transaction Counsel, 
however, relies ou an argument based 
on analogy and the contention is that 
the suit for rent should really be re¬ 
garded as a suit for the interest due 
the two mortgages. At that time 
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v. Pala Mai (9). does not apply be¬ 
cause there was no independent obliga¬ 
tion to pay interest and principal. He- 
also somewhat faintly contended that 
the conduce of the respondent should be¬ 
held to bring the case within the pur¬ 
view of 0 2, R. 2. The last contention 
obviously has no force as a technical rule 
of procedure cannot be based on some- 
intention to be deduced from the actions 
of the parties. We are of opinion that 
on the facts of this case it cannot be 
held that the claim for rent was really 
no more than a claim for interest on 
the mortgages in a disguised form. 
This being so, the fact remains that the 
transactions in form were separate and 
there has been nothing shown to us by 
which the defendant-appellant has dis-. 
charged the onus which lay on him to; 
show that in reality they - were one and 1 , 
the same. We therefore dismiss the ap-j 
peal with costs. 

It has b;en conceded oa both sides 
that the judgment of the trial Court is 
defective, in that it directs a decree to be 
passed not only for sale of the mort¬ 
gaged property, but also for-the balance, 
if any, from the person and other pro¬ 
perty of the mortgagor. This will be 
corrected in the decree drawn up by this- 
Court. 

a.l./R.k Appeal dismissed. 


on 

the mortgagee could have sued for prin¬ 
cipal and for interest. The Privy 
Counoil ruling reported in Kishan Narain 

(4) [1916] 177 P. W. R. 1916=36 I. G. 209= 
102 P. L. K. 1916. 

(5) [1912] 8 P. W. R. 1912=13 I. 0. 857= 
114 P. L. R. 1912. 

(6) [1920] 1 Lah. 457=59 I. C. 71=56 P. W. 
R. 1920=3 L. L. J. 22 (P. B.). 

7) A. I. R. 1923 Lah. 203=4 Lah. 52. 

8) A. I. R. 1922 Lah. 111=3 Lah. 1.- 

9) A. I. R. 1922 P. C. 412=4 Lah. 32. 

(10) A. I. R. 1928 Lah. 269. 
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Harrison, J. 

Batna —Defendant—Appellant. 

v. 

Dexoa Singh and anothei —Plaintiffs— 
Respondents. 

Second Appeal No. 1820 of 1327 De¬ 
cided on I3th January 1928, from 
deoree of Dist. Judge, Hoshiarpur, D/- 
lst March 1927. 

(а) Civil P. C., O. 3, R. 4 (as amended in 
1926) — Principal authorising agont to engage 
counsel In the suit — Coutisel.so engaged cannot 
represent the principal in appeal — Legal 
Practitioner. 

Thore is no doubt that a pleader appointed 
by a principal can couduob all prooeedings in 
evory and any Court ; but where the prinoipal 
has authorized his attorney to oppuint 
a pleader in the suit the : pleader appointed by 
him has no authority to - represent the. prinoi¬ 
pal in the appellate Court. [P 734 C 1, 2] 

(б) Civil P. C., O. 3, R. 4 (3)—" Appeal 

The word “ appeal ” in para. 3, R. 4, O. 3 
is not confined to first appeal, but It covers nil 
appeals. [P 734 C 2J 
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(<•’) Wcrtls—' Fcrv £,” and “ jawabdehi,” do 
not include presentation of appeal. 

The words “ pervi ” or prosecution, and 

jawabdehi,” or reply, do not cover and in- 
"lude the presentation of an appeal. [P 731 C 2] 

.V C. Pandit —for Appellant. 

-V male Chand —for Respondents. 

Judgment. —A preliminary objection 
is taken in this second appeal to the 
effect that Mr. N. C. Pandit was not 
duly authorized inasmuch as Ram Singh, 
'the attorney of the appellant Batna, had 
no authority to appoint him. The 
power-of-attorney in favour of Ram 
Singh appoints him to act on behalf of 
his principal and to engage counsel in 
the suit, Detva Singh v. Batna. In the 
exercise of the power so conferred he has 
appointed three different counsel in turn 
in the trial Court, the lower appellate 
Court and this Court. Counsel relies on 
'Mohammad Ali Khan v. Jasram (l), 
and points out that the authority is 
silent on the subject of appeal and that, 
therefore, Ram Singh’s power ended with 
the proceedings in the original Court. 
Mr. N. C. Pandit has quoted Thiruven- 
katasami Iyengar v. Pavadai Pillay (2), 
which does not help us in any way. He 
has also relied on the amendment of the 
year 1926 of R. 4, 0. 3. This rule 
deals with the appointment of a pleader 
and in para. 3 says that, inter alia, any 
appeal from any decree or order under 
suit shall be deemed to be proceedings 
in the suit. Mr. Nanak Chand would 
have me confine the word “ appeal ” to a 
first appeal, but the words used are very 
wide and appear to me to cover all ap¬ 
peals. The only question, therefore, is 
whether this amended rule extends Ram 
Singh’s authority in any way, for it is 
clear, as laid down in Mohammad Ali 
Khan v. Jasram (l), that before this rule 
was amended Ram Singh's authority 
ended and, indeed, even a pleader’s auth¬ 
ority if appointed in the terms used in 
Ram Singh’s power-of-attorney ended 
with the conclusion of the case in the 
original Court. There is no doubt that 
a pleader appointed by the principal 
could have conducted all proceedings in 
every and any Court, but unless the 
attorney’s power is extended by this rule 
Ram Singh himself had no auth ority 

(1) [1914] 36 All. 46=23 I. C. 464 = 11 A. L. J. 

(2) A 10 I. 5 R. 1922 P. C. 225=44 Mad. 736=46 
I. A. 534 (P. C.). 
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and, therefore, no pleader appointed by 
him had any authority in this Court and 
Thiruvenkatasamy Iyengar v. Pavadai 
Pillay { 2) doe3 not help. I think the 
word “ pleader ” must be read in its nar¬ 
rowest sense and it must be held that 
Ram Singh’s authority ended with the 
original Court and the amended rule only 
applies to pleaders in the strict sense. 
Counsel would have me hold that the 
words “ pervi ” or prosecution and “ 
jawabdehi ” (or reply! cover and include 
presentation of an appeal. This is, I 
think, impossible, and holding as I 
do that the amendment of the Code ha9 
not extended the power of Ram Singh, I 
find that the appeal has not been duly 
presented and must, therefore, be dis¬ 
miss ed with costs. 

S.J. Appeal dismissed. 
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Dalip Singh, J. 

Jaimal —Insolvent—Appellant. 

v. 

Chanan Mal’Chauth Mal — Respon¬ 
dents. 

First Appeal No. 1941 of 1926, De¬ 
cided on 7th January 1927, from order 
of Dist. Judge, Ferozepore, D/- 27th July 
1926. 

Punjab Land Alienation Act, S. 16— Pro¬ 
perly of an insolvent though not liable to sale 
is liable to attachment—Receiver can sell the 
property to an agriculturist—Provincial In¬ 
solvency Act, S. 23 |5). 

Under S. 16, the property of an insolvent 
agriculturist is not liable to sale, bat nothing 
is said about its being not liable to attachment 
and, therefore, his property does vest in the 
Receiver and the Receiver would be entitled to 
sell the property to an agriculturist. 

[P 735 Cl] 

Lai Chand Mehra—ior Appellant. 

Fakir Chand—lor Respondents. 

Judgment. — The appellant in this 
case was declared an insolvent on the 
11th November 1925. On the 3rd June 
1926 the learned District Judge, acting 
in insolvency, ordered that the Receiver 
should sell the land which is in his pos¬ 
session to any agriculturist for the 
highest bid obtainable. On the 7th July 
1926 the insolvent applied to the Court 
to recall this order on the ground that 
under S. 16, Punjab Alienation of Land 
Act, the Receiver could not sell the land 
of an agriculturist through this Court. 
On the 27th July 1926 the Court sane* 
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•iioned the sale, having previously re¬ 
jected the petition of the 7th July 1926. 

The insolvent has appealed, and the 
appeal was admitted by order of the 
Hon'ble Mr. Justice Broadway on the 
16th August 1926. No order was passed 
on the application for loave to appeal 
under S. 75 (3), Provincial Insolvency 
Act. I presume, however, that by 
admitting the appeal the learned -Judge 
impliedly granted leave. A preliminary 
objection is taken by counsel for the 
respondeat that this appellant has not 
•made the Receiver or the purchaser a 
party to this appeal, and, therefore, the 
appeal is not properly instituted. 
Counsel for the appellant wishes me to 
exercise my powers under 0. 41, R. 20. 
•Civil P. C., to make the Receiver a pavty. 
As regards the auction-purchaser he say9 
that his client was unaware that the 
property had been sold This is in¬ 
correct, because i; is clear that the 
appellant was aware of the order of the 
3rd June 1926 and he was present in 
Court when the order sanctioning the 
sale was passed on the 27th July 1926. 
I, therefore, consider that the prelim¬ 
inary objection has force, and I see no rea¬ 
son to exercise the powers given under 
•O. 41, R. 20, Civil P. C. The appeal 
would, therefore, fail on this ground. 

On the merits, however, I also think 
the appeal should fail because under 
S. 28(5), Provincial Insolvency Act, the 
property of the insolvent which does not 
vest in the Receiver must be not liable 
to attachment and sale. Under S. 16, 
Punjab Land Alienation Act the property 
of an insolvent is not liable to sale. 
Nothing is said about it being not liable 
to attachment. Therefore, following the 
case of Manji v. Girdhari Lai (lj, I 
hold tbit the property does vest in the 
Receiver. The Receiver, therefore, would 
|be entitled to sell the property to an 
iagrioulturist and this is exactly what 
the Court ordered and this seem9 to have 
been done. I would, therefore, hold that 
the appeal fails on the merits also. 

The appeal is, therefore, dismissed 
with costs. 

N K. Appeal dismissed. 


IL a. 1. R. 1921 Lah. 14=2 Luh. 7b. 


Shri Diearka Dhishji and others 
Plaintiffs—Appellants 

v. 

Dewa Singh —Defendant—Respondent. 

Second Appeal No. 1373 of 1927, Deci¬ 
ded on 5th December 1927, from de¬ 
cree of Dist. Judge, Amritsar. D - 1st 
March 1927. 

Easements Act, S. 13 —Light and air — 
Measure of, laid down—Closing oj the only 
ventilator of a room, though occupied by scr- 
vants was held a nuisance. 

The owner of the dominant tenement is enti¬ 
tled to the uninterrupted aocess -through his 
ancient windows of a quantity of light, the 
measure of which is what is required for the 
ordinary purposes of inhabitancy or the busi¬ 
ness of the tenemeut according to the ordinary 
notions of mankind. The closiug of the only 
ventilator of a room amounts to a nuisance whe¬ 
ther the.room is occupied*by servants or others : 
42 Cal . 46 (P. C.), Rcl. on. [L‘ 736 C l j 

Fakir Chand tor Jagan Nath Aggarival 
—for Appellants. 

D C. Ralli —for Respondent. 

Order . —The suit out of which this 
second appeal has arisen was instituted 
by the temple Shri Dwarka Dhish Ji of 
Amritsar through its trustees against one 
Dewa Singh for a perpetual injunction to 
the etlecc that the defendant be directed 
to remove the obstruction against the 
ventilator C and the door D caused 
by the defendant building against the 
plaintiff’s wall. In the plaint it was 
claimed that the door and the ventilator 
in question had existed for more than 20 
years and that the plaintiff acquired an 
easement of light and air through both 
and of passage through the door D. 
The suit wa9 resisted by the defendant on 
various grounds it being alleged : firstly, 
that the wall in which the door and the 
ventilator existed did not belong exclu¬ 
sively to the plaintiff; secondly, that the 
alleged right of easement did not exist ; 
and thirdly, that the defendant had built 
against the door and the ventilator with 
the consent of some of the trustees of 
the temple. The trial Court held that 
the wall wa9 the exclusive property 
of the plaintiff, that the ventilator C 
and the door D existed for more than 
20 years, that the plaintiff had acquired 
an easement of light and air in respeot of 
both C and D and also an ease- 
meat of ps8sage through the door D 
and that the defendant had failed to 
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prove that he had built with the consent 
of any of the trustees of the temple. The 
Court, however, refused to grant the in¬ 
junction prayed for on the ground that 
the rooms in which the door and the 
ventilator opened were occupied by ser¬ 
vants, who had not a very high standard 
of living.” He accordingly, granted a 
decree for Rs. 400 as damages for infringe¬ 
ment of his rights. 

Both parties appealed to the District 
Judge who upheld the findings of facts of 
the trial Court on all points but granted 
the injunction prayed for in respect of 
the obstruction to the ventilator. He 
held that no cause had been made out for 
tho issue of an injunction relating to in¬ 
fringement of light and air through the 
door D, but that for this infringement 
damages were the proper relief which he 
assessed at Rs. 300. 

Second appeals have been preferred by 
both the parties to this Court and the 
case has been fully argued by Mr. Rilli 
for the defendant and Mr Fakir Chand 
for the plaintiff. 

As regards the ventilator Mr. Ralli 
contends that though it has been found 
that there has been a deprivation of light 
and air, there is no finding that it 
amounts to a nuisance and that con¬ 
sequently the mandatory injunction should 
not have been issued. In support of his 
contention, he relies on the well-known 
case of P. C. E. Paul v William, Robson 
(1). But in my opinion this contention is 
devoid of all force. A look at the plan, 
[Ex. H. P 1, shows that besides this venti- 
ilator the room has no other means of 
access of light and air except a door 
which opens into another kothri and that 
if the ventilator is closed the room will 
become dark. The deprivation of light 
and air, therefore, clearly amounts to a 
nuisance. The rule laid down by Lord 
Davey in the well-known case of Colls v. 
Home and Colonial Stores (2), which was 
adopted by thei** Lordships of the Privy 
Council in the above-cited case is thus 
expressed: 

Tho . . . owner of the domineot tenement is 
entitled to the uninterrupted access through his 
ancient windows of a quantity of light, the mea¬ 
sure of which is what is required for the ordinary 
purposes of inhabitancy or business of the tene¬ 
ment aooording to the ordinary notions of man- 
kind. ___ 

(1) A. I. R. 1911 P. C. 45=42 Cal. 46=411.A- 

180 (P. C.)- 

(2) [1904] A. C. 179=58 W. R. 30=73 L. J. 

Ch. 484=20 T. L. R. 475=90 L. T. 687. 
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Applying this te3t the obstruction- 
caused to the ventilator in question 
clearly amounts to a nuisance. Mr. Ralli 
has laid emphasis upon the fact that the 
room is used by servants, and this cir¬ 
cumstance appears to have largely in- 
flueoced the Subordinate Judge in refus¬ 
ing the injunction. Servants even in a 
country like India cannot be deniel the 
right to receive free air aad light through 
the ancient lights of rooms in which they 
live and a relief otherwise appropriate 
cannot be refused merely becauss the; 
room is inhabited by persons of inferior! 
status I, therefore, uphold the order ol 
the lower appellate Court with regard to 
the ventilator. 

In respect of the door the plaintiff had 
in the plaint claimed an easement of pas¬ 
sage as well as of light and air. Issue 3 
covered both these easements and the 
Subordinate Judge had decided it in 
plaintiff’s favour. The learned District 
Judge has, however, given no finding with 
regard to the easement of passage; and a3 
to the easement of light and air he has 
given no finding whether the diminution 
of the quantity of light and air is of such 
a nature as to amount to a nuisance. 
The materials on the record are in¬ 
sufficient to enable this Court to definitely 
decide this point, nor are there any data 
on the record from which it may be as¬ 
certained whether the damages have been 
properly assessed. It is, therefore, neces^ 
sary to remit the case to the learned 
District Judge under O. 41, R. 25, Civil 
P. C., for decision of issues 3 and 6- 
in respect of this door D He should 
definitely fiud whether the plaintiff had 
or had not acquired an easement of pass¬ 
age through the door on the date the suit 
was instituted, and whether the infringe¬ 
ment of the easement relating to light 
and air amounts to a nuisance. In order 
to determine the relief to be granted it 
should be ascertained when the building 
in front of the door was built and what 
is the nature and size of the building 
constructed by the defendant, which will 
have to be demolished in case the appro¬ 
priate relief to be granted to the plaintiff 
is the grant of injunction. If the learned 
District Judge is of opinion that the 
proper relief is by way of damages, he 
should state the data on which he as¬ 
sesses the amount of damages. If the 
materials on the present rocord aro found 
to be insufficient the case may, if neces' 
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sary, ba remanded to the trial Court for 
fresh evidence being produced. 

The remand is under 0. 41, R. 25. The 
report will be submitted to this Court 
within three months. 

A.L./R.K. Case remanded. 
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Bhide, J. 

Johaga and others — Defendants — 
' Appellants. 

v. 

Bir Chand and others — Plaintiffs— 
Respondents. 

Second Appeal No. 3155 of 1927, De¬ 
cided on 15th April 1928, from decree of 
Sr. Sub-J., Dharamsala, D/- 26th August 
1927. 

(a) Civil P. C., 0. 41, R. 4 —Plaintiffs suing 
Jor possession of a strip of land, with a tree and 
for damages for removing bows of trees—Claim 
decreed—Defendants appealing— Defendant 1 
dying during pendency—Appeal dismissed— 
Second appeal by defendants on behalf of all 
without defendant 1 being represented by legal 
representative—Remaining appellants ezclutl- 
*ng defendant 1 were held to have an indepen¬ 
dent right of appeal. 

Plaintiffs brought a suit for possession of a 
atrip of land together with a tree and for 
damages for removing bows of the trees against 
defendants 1 to 6 , alleging unlawful possession 
by defendants 1 to 3 in collusion with defen¬ 
ds ? 13 V° 6 ' TheIr olaim was decreed, and was 
affirmed on appeal by defendants. During 
pendency of this appeal, defendant 1 had died 

ShSSftiW* pref0rrad an «PPeaI on 
behalf of all defendants except one who con- 

fessed judgment. Defendant 1 was not repre- 

sented by any legal representative. 

a at r t m * inin 8 appellants exclud¬ 
ing defendant 1 had an independent right 
of appaa 1 under these oiroumstanoes and «o the 
app “ al ‘-° uId proceed on their behalf alone- 
45 All. 286 and 53 I. C. 548, Diet. [P 737 c 2 ] 

( 6 ) Limitation Act, S. 5-Value of Court-fee 
incorrectly gxven in copy of judgment—AvLl- 

granted! E t ° n ° J tinu should bc 

-.SS" th0 proper Court-fee was not paid 
“ t,a »o owing to the fact that the value for 

fn th« rL° f C ,°^ t ^ ee J wa9 not oorreotly given 
*° f the l ud 8 nient appealed from? 

J at i extens ion of time should be 
granted under the oiroumstanoes. [p 733 n 11 

(c) Civil p, C., S. 100 —Evidence. 

Deoision whioh proceeds not on legal ovi- 

«°4S“ ““ \‘ p J**** 

lmt s L ‘ PUr ‘ 9na S ’ Appel- 

Gullu Bam for Respondents. 

oat of ? I 2S? t 4'“ Thi8 80Oond appeaI ariaes 
4 of a amt for possession of a atrip of 
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land together with a tree and for Rs.'5 
as damages. The trial Court decreed the 
suit, and the decision was affirmed by 
the learned Senior Sub-Judge on appeal. 

The present appeal was filed on behalf 
of all the defendants, but it appears Chat 
Johaga' who "is shown as an appellant, 
had really died during the pendency of 
the appeal before the learned Senior Sub- 
Judge. A preliminary objection is there¬ 
fore taken on behalf of the respondents 
that the appeal is not competent. Re¬ 
liance i9 placed on Ambika Prasad v. 
Jhinak Singh (1J and Balaram Pal v. 
Kanasha Majhi (2 1. 

Those authorities lay down that when, 
an appeal is filed by one person on behalf 
of others under 0. 41, R. 4 , Civil P. C., 
the latter must be joined as respondents' 
In the present instance, however, the 
appeal was tiled on behalf of ali the- 
defendants, except Loharn who confessed 
judgment. The only defect in the appeal 
was that Johaga had died during the- 
pendency of the appeal before the learned 
Senior Sub-Judge as stated above and 
the appeal should have been on behalf 
of his legal respresentatives. This does* 
not however, appear to affect the appeal 
on behalf of the other appellants. Ac¬ 
cording to the plaintiffs’ allegations 
defendants I to 3 had taken unlawful 
possession of the site in collusion with 
defendants 4 to 6. The pleas of the- 
defendants were that the site belonged 
to defendants 4 and 5 and that the tree 
belonged to defendant 6. Johaga, defen¬ 
dant I, according to the defendants them¬ 
selves only took the leaves of the tree 
The deoree for possession was passed 

VLVJi thS d9 , f . eadanfc8 - but it seams to 
me that the appeHants exoluding Johaga 

had an independent r.ght of appeal in the 

circumstances of the case. The oase° : 

cited by the learned counsel for the res-' 

° aQ . h ° distinguished inasmuoh 

the appellants therein had a joint 
cause of action Even if the dec rl 
stands so far as Johaga’s legal represen¬ 
tatives are concerned, there seems to be 
no good reason why the suit asain<^ m,- 
other appellants should not be dismissed 
if the deoree passed against them is found 
to be unsustainable. Plaintiff oanno 
eject the appellants (exoluding Johaga) 
unless he establishes his claim for pS 

W [1*919] « AU - 2dti ’ 



738 Lahore 


Tulsi Ram v. Md. Arif (Dalip SiDgh, J.) 


1928 


that the appeal can proceed as Sled on 
behalf of the appellants with the excep¬ 
tion of Johaga. 

The next preliminary objection raised 
on behalf of the respondent was that the 
appeal was not properly stamped on the 
date on which it was instituted and as 
the Court-fee was not made up within 
limitation it should be held as time 
barred. It appears, however, that the 
mistake in respect of the Couro-fee arose 
owing to the fact that the value for pur¬ 
poses of Court-fee was given as Rs. 15 
instead of Rs. 25 in the copy of the judg¬ 
ment of the learned Senior Sub-Judge. 
In the circumstances I would allow the 
necessary extension of time under S. 5, 

Lim. Act. . 

A third objection raised on behalf of 

the respondent was that no second appeal 
was competent as decision of the learned 
Senior Sub-Judge was based purely on 
findings'of fact. As regards this point it 
!was argued on behalf of the appellants 
ithat the decision can be attacked in 
second appeal inasmuch as it proceeds 
not on legal evidence, but on mere con- 
iectures This contention appears to m3 
to be well founded. The learned Senior 
Sub-Judge has himself remarked that the 
oral evidence produced in the case was 
nrarfcicallv useless. He has merely 
IZ She decree of the trial Court on 
the grounds that the site in dispute 
just behind another strip of land belong 
ing to the plaintiff and that L ° har ?> 
of the defendants (not ID th ® 

list of the appellants) had confessed ]udg 
ment Nowit seems obvious that the 
mere fact that the site in dispute ad¬ 
joined another strip of land belonging 
to plaintiff could not establish the plain 
tiff’s claim. So also the admission by 
T oharu who, according to the appellants, 
blinding with the plaintiff, cannot be 
c„„ C d« dUdiog on the appsllantyu 
cou o Tf has not been urged that 

therms any other evidence which the 
learned Senior Sub-Judge has not taken 
nto consideration and on which the 
decree could be upheld. In the circum- 

dismtss the^afntiff’rsuit as against the 
parties to bear their own costs. 

d . r ./ r . k . APP eal P artly accepted ■ 
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DIlip Singh, J. 

Tulsi Ram —Appellant. 

v. 

Mohamad Arif and others — Respon¬ 
dents. 

Misc. First Appeal No 3209 of 1927, 
Decided on 24th January 192S, from 
order of Addl. Dist. Judge, Ferozepore, 
D/- 10th November 1927. 

(а) Provincial Insolvency Act (1920), S. 2 ( e ). 
—“Secured creditor "— Meaning . 

The mere fact that the receiver mentioned a 
certain person as secured creditor in a report 
submitted by him to the Court which was never 
approved by the Court either expressly or by 
implication, does not mean that the Court ap¬ 
proved of the receiver's report that the person 
wa 9 a secured creditor- [P 739 C 2] 

(б) Provincial Insolvency Act (1920), S. 28— 
Award obtained by creditor during pendency 
of his application for adjudication , is a nullity. 

An award obtained by oreditor, during the 
pendency of an insolvenoy application bv the 
same creditor in respect of the same debt, with¬ 
out obtaining the leave of the Court, is a 
nullity and the creditor cannot claim to be a 
secured creditor on the basis of such award. 

[P. 739 C 2] 

(c) Provincial Insolvency Act (1920), S. 28— 
Charges created during pendency of application 
do not bind receiver. 

As the property of the insolvent, by virtue of 
the adjudication, vests in the receiver on the 
date of the petition, the condition of the pro¬ 
perty must also be taken from that date and 
charges whether created by decrees or otherwise 
after the date of the petition cannot be held 
binding against the receiver, though they may 
bind the insolvent himself. U ^ iJ 

J. G. Sethi —for Appellant. 

Brij Lai aud Niaz Muhammad—lor 

Respondents. 

Judgment.-On 13th November 1922 
Tulsi Ram and others applied for the 
insolvency of one Mohammad Araf. On 
13th February 1923, Tulsi Ram and the 
insolvent referred the matter of their 

debt to arbitration. 0n , 4fch ^n^Mav 
an award was made and on 30th May 
1923, the award was made a rale of Oourt 
and a decree was parsed in terms of the 
award. By the award a charge 
created on certain of the defen 

dant-insolvent. On 6th Deoe “ ber . l9 ^; 
Mohammad Araf was delved an msol 
vent. A receiver was appointed on that 
date and on 10th July 1925 the receiver 
submitted a report together with 
sehSule of various debts proved before 
Li m There was no mention in tne 
schedule that the debt of Tulsi Ram. was 
a secured debt by virtue of the decree. 
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In the report, however, Tulsi Ram was 
mentioned as a secured creditor. On the 
same date the Court ordered objections 
to be filed within the time allowed by 
law and fixed the next date of hearing as 
6 th August 1925. Various objections by 
various persons were dealt with, but on 
3rd June 1926, objections were taken by 

• one Daulat Ram and one Mohammad 
Khan, creditors of the insolvent wherein 

•they alleged that they had come to know 

• that Tulsi Ram had been made a secured 

• creditor by'the ^receiver because wrong 
facts had been given to the receiver by 
Tnlsi Ram and that the charge created by 
the decree was anyhow bad under the 
Land Alienation Act. On 3rd June 1926, 
the Court passed a brief order holding 
that Tulsi Ram should not be treated as 

• a sacured 'creditor. This order was set 
aside on 2lst June 1927, by this Court on 
the ground that the judgment was un- 

• satisfactory as it did not show on what 

• grounds it proceeded. The case, was, 
therefore, sent baok to the insolvency 
•Court for decision. 

The Court has now held that as this 
decree was obtained by Tulsi Ram after 
•the presentation .of the application for 
'insolvency the doctrine of lis pendens 
would, therefore, apply and the deoree 
was of no avail as against the other 
.creditors. It further held that under S. 28 
the order of adjudication relates back to 
•the date of presentation of the petition 
and, therefore, the creation of the security 
•in favour of Tulsi Ram by the decree 
was invalid as against the receiver. It 
-further held that there was no question 
•of limitation arising in the case as an 
•ordinary receiver has no power to declare 
■ any creditor to be a secured creditor, 
and in this case the receiver pever actually 
'declared Tulsi Ram to be a secured credi¬ 
tor, but only submitted a sohedule for 
•the approval of the Court and in the 

• annexed report mentioned Tulsi Ram as 
a seoured creditor, therefore, there was 

•no adjudication on the point by the 

•receiver. It further held that the Court 
‘had never approved of the schedule before 
it was objected to. He, therefore, refused 

• the application of Tulsi Ram to be treated 
as a secured oreditor. 

In appeal it has been contended that 
^he doctrine of lis pendens has no appli- 
-nation, that until the order adjudicating 
■Mohammad Araf an insolvent had actually 
vbeen passed suits could proceed and 


decrees be obtained against him and that 
S. 28 had also no bearing on the question 
of the validity or otherwise of the decree 
and that the Court by its action had ap¬ 
proved of the action of the receiver and, 
therefore mast be taken to have approved 
of the report of the receiver mentioning 
Tnlsi Ram as a secured creditor and 
further as no objection had been taken to 
it at any time until the present appli¬ 
cation, the present application was barred 
by limitation and the Court has wrongly 
held it to be within limitation. 

In my opinion no question of limita¬ 
tion arises in the case because as pointed 
out by the Court tbe receiver had only 
power at he3t to submit a report to the 
Court as to whom he considered to be a 
secured creditor of the insolvent and he 
had no power to go into the question as 
to the nature of the debt at all. There 
i3 nothing to show that the Court had 
delegated this power to the receiver and 
where a Court tikes extraordinary notion 
of this nature it is incumbent to limit 
that action within the narrowest limits 
posssible. I, therefore, hold that at no 
time, did the Court approve of the report 
of the Receiver that Tulsi Ram was 
a secured creditor. It was not actually 
put into the schedule that he was a 
secured creditor and. therefore, the mere 
fact that the receiver mentioned this fact 
iu a report which was never approved by 
the Court either expressly or by impli¬ 
cation does not mean that the Coart ap¬ 
proved of the rooeiver’s report that Tulsi 
Ram was a secured creditor. 

The only question, therefore, that re¬ 
mains to be decided is whether Tulsi Ram 
as matter of fact can be treated as a 
secured oreditor. It seems clear tome 
that this award was obtained during the 
pendency of an insolvency application by 
Tulsi Ram himself. Now Tulsi Ram's 
locus standi to bring snch application 
would rest on the fact that ho was a 
creditor. He had not contended that there 
was any other debt due to him by the 
debtor. It, therefore, follows that the 
master of his debt was itself before the 

Zfvn T£ 0arb ' * 1 ' th6rafore > oonsi aer 

that Tulsi Ram and the .insolvent oonld 
not .refer the matter of this debt to arbi¬ 
tration without obtaining the leave of the 
Court and the award following on such a 
reference without leave of the Court was 

Court*had h° do * ht fche Solvency 
Court had ohosen to adopt this award ifc 
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might do so, but at no time has the insol* 
vency Court ever adopted the award of 
Tulsi Ram as already explained. I, there* 
fore, hold that Tulsi Ram was not a 
secured creditor on this short ground. 

As regards S. 28 it is argued that as 
the property of the insolvent by virtue 
of the adjudication vests in the receiver 
on the date of the petition, the condition 
of the property must also be taken from 
that date and that charges whether crea¬ 
ted by decrees or otherwise after the date 
of the petition cannot be held binding 
against the receiver. It seems to me that 
there is force in this way of looking at 
the matter and I take it that this is what 
the learned District Judge meant. I, 
therefore, consider that on this ground 
also the charge created by the decree in 
favour of Tulsi Ram would not be valid 
as against the receiver though it might 
be valid as against the insolvent himself. 
For these reasons I dismiss the appeal. 

D D. Appeal distnissed. 
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,Tek Chand, J. 

H. Daly, In the matter of. 

Criminal Misc. No. 162 of 1927, in 
Criminal Revn. No. 373 of 1927, Deoided 
on 12th July 1927, to delete some portion 
from the record of judgment of 1st Class 
Mag. Jhelum, in Criminal Case No. 20/15 
of 1925, D/• 17th November 1926. 

* Criminal F. C., (Amended 1923), S. 561 -A 
-High Court can expunge objectionable remarks 
in lower Court's judgment - The power shoula 
be sparingly used - Court should not make re¬ 
marks against a person who has no chance to 
explain his conduct. 

The High Court has power to expunge pass¬ 
ages from judgments delivered by itself or by a 
Subordinate Court but this jurisdiction is o au 
extraordinary nature and has to be exercised 
with great care and caution On the one hand 
it has to be borne in mind that in weighing 
evidence and arriving at conclusions on ques¬ 
tions of fact, lower Courts have to review the 
induct of witnesses with reference to parti¬ 
cular incidents and at times have to adjudge 
cenerallv on the veracity ) or otherwise of such 
persons and in doing so they have often to 
make remarks which reflect adversely on their 
character. It is of the utmost importance to 
the administration of justice that Courts should 
be allowed to perform their functions freely and 
fearlessly and without undue interference by 
the High Court. At the same time it is equally 
neoessary that the right of Magistrates to 
make disparaging remarks on persons who• ap 
near or are named, in the course of a trial, is 
Sne that should be exeroised with great reserve 


and moderation, especially where the person 
disparaged has had little or no opportunity of T 
explaining or defending himself. If the con¬ 
duct of the witness appears to the Judge to be 
suspicious or otherwise not above boird, he has 
the right and the duty to test his evidence by 
putting questions to him. But before he is- 
justified in commenting adversely upon his. 
evidence he must establish the particular- 
fact warranting such criticizm by proper evi¬ 
dence in Court and not on conjectures or by 
reference to materials which are not properly 
on the record. Again, a Magistrate should not 
in his judgment make observations prejudicial 
to the character of a person, who is neither a 
witness nor a party to the proceedings and who- 
lias no opportunitv of being heard : A. I. If- 
1926 Lali, 382, Foil. ; A. I. R. 1925 Lah. 187 ; 
A. I. R. 1925 Lah. 392 ; 27 P. R. 1903 Cr. ; and.* 
A. I. R. 1927 All. 193, Rel. on. [P 742 C 1, 2] 

Abdul Rashid —for Secretary of State. 

Judgment— On 29th April 1927, the• 
learned Government Advocate actings 
under instructions from the Government- 
of India, presented to this Court a peti¬ 
tion under S. 561-A, Criminal P. C... 
praying for the expunotion of certain 
passage from the judgment of Diwan Sita. 
Ram, Magistrate, First Class, Jhelum, in 
Criminal Case 20/15 of 1925 {Crown v. 
Ram Lai and Muhammad Said ) in so far- 
they contained remarks which reflected* 
adversely on one N. D. Daly, Superinten¬ 
dent, Salt Mines, Khewra and certain > 
"other olerks” of the Salt Department. 
Another application, containing a similar- 
prayer was filed by N. D. Daly himself on 
3rd May 1927. It was stated in the- 
petitions that the remarks complained of 
were not supported by any materials on> 
the record but were wholly unjustified. 
These petitions were laid before a Judge- 
of this Court on 20th May 1927, who* 
directed that copies thereof be sent to the- 
learned Magistrate for any remarks that 
he might wish to make. The Magistrate 
has accordingly submitted an explanation,, 
dated 7th June 1927. I have examined 
the record in the light of this explanation 
and have heard the learned Government 
Advooate at length in support of the- 
petitions. 

It is necessary to briefly state here the 
facts, which gave rise to and resulted in 
the prosecution and conviction of Ram- 
Lai and Muhammad Said. Ram Lai was 
a clerk employed under the Salt Depart¬ 
ment and was at the time in question, 
posted at Khewra. Muhammad Said was 
a contractor who used to supply powder 
to the department at oertain fixed rates.. 
In 1922, Muhammad Said, on various- 
occasions, supplied large quantities* of- 
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powder to the Salt Department (or which 
he submitted bills ia due course and re¬ 
ceived payments. Subsequently when ac¬ 
counts were checked it was discovered 
that the sum of Rs. 260-8-5 had been 
twice paid to Muhammad Said in the 
month of February 1922 for a single sup¬ 
ply of 15 raaunds 13 seers of powder. An 
■enquiry wa^ ordered and it was discovered 
that Muhammad Said had received double 
payment in collusion with Ram Lil, 
Powder Clerk. Both Ram Lai and Mu¬ 
hammad Said were tried of offences under 
Ss. 409, 420 and 467, I. P. C., and oon- 
victed by Diwan Sita Ram, Magistrate, 
First Class On appeal the learned Ses- 
-3ions Judge found that the charges under 
Ss. 409 aod 467, I. P. C., were not estab¬ 
lished and acquitted the convicts of those 
■offeaces, but maintained the conviction 
under S. 420 


At the close of his judgment the trial 
Magistrate after bolding that Ram Lil 
and Muhammad Said had conspired to¬ 
gether to defraud the Salt Department, 
made the following remarks : 

Not only that I am convinced that Mr. Daly 
.also was a partner along with them (Ram Lil 
and Muhammad Said), Mr. Daly’s conduct 
■shows that he has beeo neglecting his duties in 
a reckloss manner. Had he been a little prompt 
and carelul, this defalcation would not have 
taken place. The report of Daulat Ram appears 
to be correct that Ram Lil and Mr. Daly are 
. responsible for all this. Mr. Daly has been let 
on with no action having : been taken against 
/him except a formal explanation. I am also of 
opmiou that not only Mr. Daly but other clerks 
■who were charged'with the supervision of this 
work must have been taking share out of the 
■ defalcations. Heoce I am of opinion that the 
two accused deserve some consideration on 
that score, as they are out of lot of persons who 
were pirticipating in the profits of these defal¬ 
cations. Ram L»1 is a young man with some 
education. It is just possible that he may be a 
mere tool in the hands of Mr. Daly. 

It will be seen that in the passage, 
above cited the learned Magistrate finds. ’ 

(a) that Daly was guilty of gross negli¬ 
gence in the discharge of bis otfioial 
duties ; 

(b) that Daly was a partner with Ram 
Lai and Muhammad Said in appropri¬ 
ating the amount which they bad're¬ 
ceived by cheating the Salt Department ; 

(o) that it was possible that Ram Lai 
-was a tool in the hands of Daly ; and 

IdJ that other clerks” of the Salt De¬ 
partment, whose duty it was to supervise 
this work must have been sharing the 
/proceeds of these defalcations. 

The petitioner Daly objects that during 


his lengthy examination as a witness no 
questions were put to him by counsel for 
either party or by the Court suggesting 
that he wa« guilty of any or all of the 
charges in (aj, (bj or (cj above, nor was 
any other opportunity afforded to him to 
explain away these allegations against 
him and that he should not have been 
condemned unheard in this manner. The 
Governmeot of India support this prayer 
of Daly and further object that the re¬ 
marks in (d) against the “other clerks” 
of the Salt Department whose n^mes are 
not even mentioned in the judgment or 
the evidence, are absolutely unwarranted 
and ought to be expunged The learned 
Magistrate, in his explanation, adheres to 
his former opinion and states that the 
remarks made by him in his judgment in 
the passage complained of are fully 
justified. 


I have carefully considered the reasons 
given by the Magistrate in support of bis 
conclusion and have gone through the 
voluminous oral and documentary evi¬ 
dence on the record. Before giving my 
fiadings on the contentions raised in the 
petition, I think it necessary to refer to 
the principles which this Court has to 
bear in mind in dealing with applications 
by witnesses and persons other than the 
parties to a litigation for expunotion of 
remarks made against them in judgments 
of Subordinate Courts. The power of 
this Court to expunge passages from 
judgments delivered by itself or by 
Subordinate Court, is undoubted. The 
Chief Court of the Punjab exercised this 
power in various cases, see for example 
Nur Dm v . Emperor (1), Gopal Singh v. 
Emperor (2), Modi Shah v. Emperor (3), 
In re Malik Umar Bay at Khan (4), aud 
Balia, v. Emperor (5). Similarly in other 
provinces Courts in the exercise of their 
revisional jurisdiction directed the ex¬ 
punotion of remarks from judgments in 
appropnate cases Ma Kya v. Kin Lat 
Crj/t yoj Emp eror v. Thomas Pellakotf), 

U) U903] 27 _ Pm^ 3 “cr.=ill P. L. "ft? 

(2) [1901] 101 P.L.R. 1901. 

<31 [1901] 80 P.L.R. 1901. 

(4) t«l«2£W.R. Cf . 1910=51 . a m 

151 1911=11 Ia - 5 "=‘^- 
,6) T.)ll a Z: L - T - 173=11 10 - 

(7 ' LJ 3 l 5 5 9 BUr ' 20=U l -°- 043=18 Ct - 
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Baroda Nath v. Karait Sheikh (8) and 
Lachchu v Emperor (9). A discordant 
note was, however, struck by the Allaha¬ 
bad Court in Emperor v. C. Dun (10), 
where a Division Bench held .that the 
powers of a High Court were restricted 
to making an amendment of an effective 
order of the Court below and not cf ex¬ 
punging passages which did not commend 
themselves to it The matter has, how¬ 
ever, been now put beyond controversy by 
the legislature by the enactment of 
S 561-A, Criminal P. C , wherein it is 
provided : 

Nothing in this Code shall be deemed to limit 
or aSect the inherent power of the High Court 
to make such orders as may be necesstry to 
give effect to any order under the Code, or to 
prevent abuse of the process of auy Court or 
otherwise to secure the ends of justice. 

Since this amendment was made in the 
Code of 1923, the Allahabad Court also 
ha9 entertained and granted applications 
for expunction of remarks. In A. I. R. 
1927 All. 193, it was held thac the High 
Court has inherent power to order dele¬ 
tion of passages, which are either irrele¬ 
vant or inadmissible and which adversely 
affect the character of persons before the 
Court. Similarly the Lahore High Court 
in Amar Nath v. Emperor (11) and Ben- 
arsi Das v. Emperor (12) expunged re¬ 
marks made in judgments of lower Courts. 

This juri : diction, which undoubtedly 
exists in this Court is, however, of an 
extraordinary nature and ha3 to be exer¬ 
cised with great care and caution. As 
pointed out by the learned Chief Justice 
in A. I. R. 1926 Lah. 332. 

The power to expunge a portion of a judgment 
delivered by a competent Court, is intended for 
cases of exceptional circumstances and should 
be exercised sparingly. 

On the one hand it has to be borne in 
mind that in weighing evideuce and 


arriving at conclusions on questions of 
fact, lower Courts have to review the 
conduct of witnesses with reference to 
particular indicants and at times have to 
adjudge generally on the veracity or other¬ 
wise of such persons and in doing so they 
have often to make remarks which reflect 
adversely on their character. It is of the 
.utmost importauce to the administration 
[of justice that Courts should be allowed 
to perform their functions freely and 

(8) U898] -iC.W.N. 256 notes. 

(9) [1914J 1 O.L.J. 141=24 I.C. 156 — 15 Cr. 

L.J. 420. 

(10) A.I.R. 1922 All. 107=44 All. 401. 

(11) A.I.R. 1925 Lah. 137=5 Lah. 476. 

(12) A.I.R. 1925 Lib. 392=6 Lah. 166. 


fearlessly and without undue interference 
by this Court. At the same time it i 9 , 
as remarked by Clark, C. J., in Nur Din 
v. Emperor (l), equally 

Decessary that; the right of Magistrates to make 
disparaging remarks on persons who appear, or 
are named, in the course of a trial, is one that 
should be exercised with great reserve and 
moderation, especially where the person dis-i 
paraged has had little or no opportunity of ex-j 
plaining or defending himself. 

If the conduct of the witness appears 
to the Judge to be suspicious or otherwise 
not above-board, he has the right and the 
duty to test his evidence by putting 
questions to him. But befoie he is 
justified in commenting adversely upon 
a witness' evidence he must establish the 

I 

particular fact warranting such criticizm 
by proper evidence in Court and not on 
conjectures or by reference to materials 
which are not properly on the record: 
Amar Nath v. Emperor (l). Again it i3 
well settled that a Magistrate should not 
in his judgment 

make observations prejudicial to the character 
of a person, who is noither a witness nor a 
party to the proceedings and who has no op¬ 
portunity of being heard: Dcyiarsi Das v. Emp¬ 
eror (12;. 

Bearing in mind these principles, I 
have to see if the petitioners have made- 
out a case for the expunction of the pass¬ 
ages complained of. Now as to the ra-- 
marks in *the Magistrate’s judgment 
against the the other clerks" of the 
Salt Department, I must say at once that 
there was absolutely no justification to 
suggest that they were taking any share 
out of the defalcations of which Ram Lai,. 
Muhammad Said or both were guilty. 
There is no indication in the judgment as 
to who these “other clerks" are, nor is 
there anything on the record to establish 
what their duties were. These clerks 
were not examined at the trial and had 
no opportunity of explaining ’any sus¬ 
picions that might have existed against 
them. I have carefully examined the. 
record and fail to find any warrant for 
this wholesale condemnation of a section 
of the clerical establishment of the Salt 
Department of Khewra. I would, there¬ 
fore, direct that the passage m the 
learned Magistrate’s judgment relating to 

the “other clerks" be expunged. 

T u a 9 p 0 r 9 ioos again9t the petitioner 
are of a twofold nature : firstly it is 
stated that he was grossly negligent in 
the discharge of his duties ; and secondly 
that he was a partner with Ram Lai ia. 
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appropriating the amount which had 
been received from the treasury by double 
payment and that Ram Lai convict was 
in all probability a mere tool in his hands 
X have examined the evidence of Daly, of 
P. W. 1 Pitt who was the Assistant Gene¬ 
ral Manager and of other witnesses pro¬ 
duced by the prosecution and the defence 
and have failed to find anything to indi¬ 
cate that Daly was a partner with Ram Lai 
or Muhammad Said in these defalcations 
or that he was taking a share from them 
out of their ill-gotten gains. Daly was 
in the witness box for a number of days 
and was crose-examined at great length. 
No questions were put to him by either 
counsel or by the Court from which it 
could be inferred that he was privy to 
Muhammad Said receiving the double 
payment or to Ram Lai allowing Muham¬ 
mad Said to do so. There is, again, 
nothing to indicate that Ram Lai was a 
mere tool in the hands of Daly. In these 
circumstances I am of opinion that there 
was no justification for holding Daly to 
be guilty of the charge of receiving a 
portion of the amount in qaestion or of 
Ram Lai being a mere tool in his hands. 
The remarks relating to these two mat¬ 
ters must, therefore, be expunged from 
the judgment. 

As to the charge of gross negligence on 
the part of Daly, however, I am of opin¬ 
ing that there was sufficient 'material on 
the record, from which the Magistrate 
could infer that Daly was neglecting his 
duties. In the first place there is the 
evidence of Daulat Ram (P. W. 3), a 
clerk in the Salt Department, who seems 
to have first discovered the double pay¬ 
ment and who after auditing the ac¬ 
counts, made a report on which an en¬ 
quiry was started resulting in the prose- 
oution of Ram Lai and Muhammad Said. 
This report was put in by the proseou- 
tion and formally proved at the trial. In 
this report Daulat Ram had stated that 
the defalcations were due to the negli¬ 
gence of Ram Lai and Daly. Secondly, 
we have the documentary evidenoe in 
Gxs. P. A/1 P. B„ the vouoher P. 0. and 
the receipt P. J./l, all of which are duly 

fiT?- 011 by Daly aa<3 8boal<i have satis- 
ned himself that double payment was not 

being made for a single supoly. The 
learned Government Advooate has argued 
that it was really the duty of P. W. 1, 
£itt; who was at that time the Assistant 
General Manager of the Salt Mines at 


Khewra, fco check the bills and to ae& 
that double payments were not made and 
that the blame, if any, attaches to Pitt 
rather than to Daly. I see, however, no 
force in this contention and am*not pre¬ 
pared to endorse the view that the real 
person to blame was P. W. 1, Pitt. Ex. P. 
J., the voucher for Rs. 1,639-3*7, which 
includes the double payment in question 
seems to me to put the matter beyond 
all doubt. The case for the prosecution 
was that this quantity of 96 maunds, 17 
seers included the 15 maunds 13 seers 
which had already been paid for and 
whioh ought not to have been included 
again in this voucher. Daly admittedly 
was in charge of the powder that was ac¬ 
tually received, and I can find no jus¬ 
tification for his signing this bill with¬ 
out satisfying himself that the whole of 
this quantity had been actually received 
and had not yet been paid for. In his 
statement as a witness Daly admitted hi9 
signatures on this voucher. This pay¬ 
ment of the sum of Rs. 1,008-1*7, after 
it had been passed was made in the pres¬ 
ence of Daly and the receipt (Ex. P. J.} 
was also taken by him. From the 
materials on the record I cannot see that 
the inference drawn by the Magistrate 
that Daly was grossly negligent in the 
discharge of his duties could not possibly 
have been drawn. I can only order the 
expunction of these remarks, if I come 
to the conclusion that they were wholly 
unwarranted by the materials on the 
record and this I am unable to do. I 
cannot, therefore, ’accept the prayer for 
holding that the passage imputing negli¬ 
gence to Daly should be expunged. 

The result is that I direot that from 
the judgment delivered by Lala Sita Ram. 
in the aforesaid case the following pass¬ 
ages be expunged: 

Not only that I am convinced that Mr. Daly 
also was a partner along with them. 

Mr. Daly has been let ofi with no aotion 
having been taken against him exoept a formal 
explanation. I am also of opinion that not 
only Mr. Daly but other clerks who are charged 
with the supervision of this work must have 
been taking share out of the defalcations. 
Heoce I am of opinion that the two accused de¬ 
serve some consideration on that score, as they 
are out of a lot of persons who were parties 
pating in the profits of these defamations. Ram 
Lai is a young man with some education. It 
is just possible that he may be a mere tool in 
the hands of Mr. Daly. 

The rest of the judgment will stand. 

D -D Petition allowed in part. 
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Tek Chand and Bhide, JJ. 
Ram Chand —Alienee—Appellant. 


v. 

Parma Nand —Respondent. 

Misc. First Appeal No. 942 of 1927, 
Decided on 3rd April 1928, from order 
of Dist. Judge, Dera Ghazi Khan, D'- 
21st February 1927. 

[a) Provincial Insolvency Act (1920), S. 54 
— 0n7is to prove preference is on the person 
who challenges the alienation. 

The onus is on the person challenging an 
alienation under S. 54, Provincial Insolvency 
Act, to prove that it was made with the dominant 
view of giving the particular creditors a pre¬ 
ference over others. [P 744 C 2] 

$ (l) Provincial Insolvency Act (1920), 

54— To constitute “ preference " payment 
must be “voluntary 

A mere payment of a debt by a debtor in 
imminent expectation of bankruptcy is not by 
itself sufficient to prove the intention to give 
preference. The word “preference’* involves 
and imports a free choice and it is necessary 
to prove that the debtor's aot was “voluntary" 
and not -due to extraneous influence suoh as 
pressure or threats from creditors : 130 P. R. 
1919, Foil. [P 745 c 2 ] 

Amin Chand Mehta —for Appellant. 

Azimullah —for Respondent. 

Bhide, J.— Four transfers of house 
property made by one Khem Chand with* 
in three months before the presentation 
of a petition for his being declared an 
insolvent have been cancelled by the 
District Judge, Dera Ghazi Khan, under 
S. 54, Provincial Insolvency Act, 1920. 
Two out of these transfers were made in 
favour of the appellant Seth Ram Chand. 
One was a transfer of mortgage rights 
for Rs. 900, while the other was a sale of 
a house for Rs. 2,000. Two out of the 
issues framed by the District Judge were 

aS (i?*\Vas 8 the debtor insolvent at that time 
(i.e., at the time of making the alienations in 

dispute) ^ were t k 0 alienations in suit made 
in good faith and for valid consideration ? 

He found the issue against Seth Ram 
Chand and annulled the transfers From 
this decision Seth Ram Chand has ap* 

pealed. % 

It will appear from the issues as given 

above that the learned Di ® fcri ®5, J . u ^® 
considered proof of the mere fact that the 
alienor was insolvent at the «ime of 
making the alienations to be sufficient 
to shift the onus to the alienee of proving 
that the alienations were not made with 
the intention of giving fraudulent pre 


ference. He has based this view on the 
authority of Labliu Ram v. Puran Chand 
(1). This appeal came up at first before 
ray learned brother Tek Chand, J., who 
thinking that an authoritative decision 
on the question of onus in such cases was 
necessary referred it to a Division Bench. 

We have heard arguments at length on 
the question of onus. There seems con¬ 
sensus of authority in England as well as 
in India that the initial onus i9 on the 
person challenging an alienation under 
S. 54, Provincial Insolvency Act, 1920, 
to prove that it was made with the 
dominant vie v of giving the particular 
creditors a preference over others. This 
point was not disputed before us and it 
dce> not appear that the view taken in 
Labhu Ram v. Puran Chand (l), wa9 dif¬ 
ferent in this respect. As stated in the 
quotation from Halsbury’s Laws of Eng¬ 
land given in Labhu Ram v. Puran 
Chand (1), 

The intention or view to prefer the creditor 
as the causa causans of the debtor’s conduct is 
the cardinal point round which the whole ques¬ 
tion turns. If that intention be shown not to 
have existed, it is of no importance that the 
creditor had knowledge of the debtor’s insol¬ 
vency or that the debt was not due ; nor for 
this purpose is it true that the debtor must be 
taken to have intended the natural con¬ 
sequences of his act. 

The crucial question as regards the 
onus, however, is : what are the facts 
which are prima facie sufficient to make 
out the requisite dominant intention and 
shift the onus to the respondent in such 
cases ? In two of the English cases oited 
in Labhu Ram v. Puran Chand (l), 
Vaughan Williams, L. J. appears to have 
laid down that, 

if a man on the eve of bankruptoy makes a pay¬ 
ment to a particular creditor, the presumption 
immediately arises that he makes that payment 
with the dominant view of giving a preference 
to that oreditor over his other creditors. 

In other words, the fact that the debt¬ 
or was insolvent and knew that he was 
insolvent, when he made the payment in 
dispute, was considered sufficient to shift 
the onus to the respondent to prove that 
the payment was not made with a view 
to prefer him (1901) 1 X- B. 717 and 
(1897) 2 Q. B. 16. But the deoision in 
Labhu Ram v. Puran Chand (1), does not 
appear to be really founded on any pre¬ 
sumption based merely on the faot that 
the debtor was insolvent when he made 
the payment. The learned Chief Judge, 
Sir Henry Rattigan, _»/f.er_quoting_ the 

(1) l 1919J 130 P. B. 1919=53 I. C. 421. 
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passage from Halsbnry’s Laws of England 
referred to above remarked as follows : 


Speaking generally, I think the authorities 
support the view that the words “with a view of 
giving such creditors a preference over the 
• other creditors." bear the same meaning that 
the word “voluntarily" was construed to have 
in the old Binkruptcy Act in England and that 
a Court is justified in holding tbaL the payment 
to a creditor made by a person, who at the time 
of such payment is uaableto pay his debts, must 
be taken as a payment with a view to prefer 
thit creditor, if it established that the paymeat 
is m*de of the debtor’s own accord not in the 
ordinary course of business aad without any 
sort of pressure being brought to bear upon him. 


The learned Chief Judge himself found 
•in that case fchat Umrao Singh, the debtor 
was not only hopelessly bankrupt at 
the time of paymeat but made the pay¬ 
ment of.bis own accord and without any 
>3ort of pressure being brought upon him. 
The findings arrived at in Labhu Ram 
v. Puran Chand (U cannot, therefore, be 
•3aid to support the proposition that the 

• mere fact that a payment or alienation 
was made at a time when the debtor 
was insolvent is sufficient to raise the 
presumption that it was made with the 

• dominant view of giving him preference. 
This appears to have been realized by the 
reporter who introduced the word “volun¬ 
tary” in the headnote to that ruling on 

• the question of onus wh ; ch runs as fol¬ 
lows : # 

Held, also, that if such a “voluntary” pay¬ 
ment is made to one creditor within three 
months of the debtor being adjudged insolvent 

• the onus of proving that the payment was not 
made to give him a preference is on the oreditor 

•concerned : 1 K. B., p. 717 and 2 Q. B., p. 16. 


If the word “voluntary” is to be read 
'into the dicta of Vaughan Williams, L. 
J., the law on the question of onus would 
:appear to be correctly stated, but with- 

• out that qualification the wide propo¬ 
sition enunciated by him does not appear 
to be supported by other English autho¬ 
rities.^ The dictum of Vaughan Williams, 
L. J., in 1897 2 Q. B. 16 was nob followed 
' by Wright J., in in re Laurie (2), and by 
Younger J., in Bulteel and Colmore v. 
Trustee in Bankruptcy of Parker and 

‘Bulteel ( 3), and by Pollock, M. R. in in re 
Cohen (4). In the leading case, Sharp v. 

* Jack$on { 5), which came up before the 


(2) [1898] 67 L. J. Q. B. 431 =5 Manson 4 
46 w R. 491. 

(3) [1916] 32T.L. R. 661. 

(4) [1924] 2 Oh. 616. 

1 W r 18 3 4 * * ^ 9 - 1 A,C ' 419 = 68 L. J. Q. B. 866- 

L.T. 811=16 T. L. R. 418=6 Manson 2 


House of Lords Lord Halsbury quoted 
with approval the following remarks of 
Lord Esher : 

The doctrine with regard to fraudulent pre¬ 
ference is well known. The question whether 
there has been fraudulent preference depends 
not merely upon the fact that there has been a 
preference but ilso on the state of mind of the 
person who made it. The question is whether 
in fact he had the intention to prefer certain 
creditors. It has been argued that the debtor 
must be taken to have intended the natural 
consequences of his act. I do not think that 
is true for this purpose. 

To the same effect are the dicta in re 
Cohen (4) in which the question was re¬ 
cently considered and it was held by the 
majority of Judges (Pollock, M.R , dissent¬ 
ing) that when a bankrupt in imminent 
expectation of bankruptcy voluntarily 
pays a particular creditor with the result 
of giving him a preference in faot and 
the reason for such payment is un¬ 
explained prima facie the'ease of fraudu¬ 
lent preference is established. Pollock, 
M.R, went further and was of opinion 
that even if a payment is found to be 
voluntary and to have been made in im¬ 
minent expectation of bankruptcy it 
would not be sufficient to establish prima 
faoie fraudulent preference and that some 
further affirmative evidence was required 
as regards the intention to give prefer¬ 
ence. But even leaving aside the latten 
view it seems clear from the above that; 
the mere payment of a debt by a debtor! 
in imminent expectation of Bankruptcy! 
is not by itself sufficient to prove the 
intention to give preference. The word! 

preference" involves and imports a free! 
ohoice as pointed out by Lord Maonaghten! 
in Sharp v. Jackson (5), and it is therefore' 
necessary to prove at least that the| 
debtor’s act was "voluntary" and not! 
due to extraneous influences suoh as 1 

pressure or threats from creditors. The! 

findings in Labhu Ram v. Puran Chand' 
(1), on which the decision in that case is 
based, are in accord with this view. 

I am of opinion that in view of the 
authorities discussed above the issue 
framed by the learned District Judge 
oannot be considered to be oorreot. I 
would recast the issues under discussion 
as follows : 


>va9 one debtor iihem Ouand unable 


-—• uiiauio 

to pay his debts as they became due at 
she time he made the transfers in dispute? 
2 Did he makathe aforesaid transfers 
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The evidence on the record doe3 not ap¬ 
pear to be sufficient for determination of 
the above issues. This was conceded by the 
learned counsel for both the parties and in 
view of the fact that the onus of proving 
the intention of giving preference has now 
been placed on the Receiver who is seek- 
iDgto avoid the transfers It seems fair 
leremand the case to enable the parties 
to produce their evidence on the above 
issues. The whole case is practically 
being re-opened. I, would, therefore, ac¬ 
cept the appeal, set aside the order of the 
learned District Judge and remand the 
pase for a fresh decision. As the appeal 
has been accepted on a point of law 
whioh is not free from difficulty, I would 
leave the parties to bear their own costs 

Tek Chand, J. —I agree. 

A.l./r K. Case remanded. 
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Jai Lal, J. 

Kirpa Bam —Plaintiff—Appellant. 

v. 

Bhagat Chand and others —Defendants 
—Respondents. 

Second Appeal No. 3L5L of 1927, De¬ 
cided on 3rd May 1928, from decree of 
Addl. Judge, Kangra, D - 29th August 
1927. 

(а) Civil P. C., 0. 22, R. 9— Failure of 
plaintiff to bring legal representatives on 
record within time—Abatement takes place au¬ 
tomatically—No formal order is necessary. 

Whore on the death of a sole defendant an 
application to make his legal representatives a 
part)' is not made within the prescribed time 
the suit abates automatically and no formal 
order giving effect to an abatement is neces¬ 
sary to be reoorded by the Court. [P 747 C 1] 

(б) Civil P. C. t 0. 22, R. 9— Application to 
bring legal representatives on record made 
af.er prescribed time should ordinarily be 
treated as application under 0. 22, R» 9. 

An application made to bring the legal re¬ 
presentatives of the deceased defendant on 
record after the time prescribed therefor by 
law should ordinarily be treated a9 an applica¬ 
tion to set aside the abatemeut of the suit 
which has taken place, though it is not asser¬ 
ted that the delay was due to reasonable causes 
and on proof of sufficient cause for delay the 
application should be granted: A. I. R. 1924 
hah . 424 and 42 All. 540 , Foil. [P 747 C 1] 

(c) Civil P.C, 0. 22. R. 9—If is not neces¬ 
sary to state in application that applicant was 
prevented by sufficient cause from continuing 
& * £ 

Though, us a matter of practice, the appli¬ 
cant should state iu the application that he 
was prevented by some euflicient cause from 
continuing the suit, it is not legally necossafy 


to do so. All that is needed is that he should, 
satisfy the Court that there was a sufficient, 
cause: A.I.R. 192C Lah. 474, Ref. [P 747 C 2] 

Mehr Chand Mahajan—lor Appellant- 

Anant Ram Khosla —for Respondents. 

Jai Lal, J. —A suit for the recovery 
of Rs. 713-8-0 was instituted by Pandit- 
Kirpa Ram against Mian Udham Chand. 
on 29th January 1^26. The descrip¬ 
tion of the defendants, as it appears from, 
the copy of the judgment of the trial 
Court, is as follows: 

Mian Udham Chand, deceased son of Rami 
DayaJ, represented by his sous Bhagat Chand, 
Sant Chaud adults, Sakt Chand minor through- 
Bhagat Chand, caste Rajput Katoch of Barwan, 
etc. 

It appears that after the suit had been' 
instituted against Udham Chand, it trans¬ 
pired that he had died and consequently 
ou 18th June 1926 an application was- 
filed by the plaintiff to bring his legaL 
representatives, his sons, on the record. 
The persons proposed to be made the- 
legal representatives appeared and plea¬ 
ded to the plaint on its merits and also 
contended that Udham Chand had died 
before the institution of the suit and* 
that in any case an application to bring, 
the legal representatives on the record 
was made after the expiry of the period* 
provided by the Limitation Act for the> 
purpose. 

The trial Court framed issues on alL 
the points raise! by the legal represen¬ 
tatives and in its judgment of 7th March 
1927, gave findings on all such issues but 
dismissed the 9uit on the ground that the* 
same had abated. 

On appeal, the Additional Judge of 
Kangra held that 

Udham Chaud had died some time in* 
January, may be on 30th or 31st January, and- 
therefore, the application to bring tho legal 
representatives on the record was barred by 
time. . 

He further opined that the plaintiff 
should have taken action under 0. 22,. 
R. 9, Civil P. C., to have the abatement 
set aside and that this not having been 
done by him, the order of abatement 
could not be questioned on appeal. The 
plaintiff appeals to this Court. 

Ordar 22, R. 4, Cl. (3), Civil P. C... 
provides that where on the death of a 
sole defendant an application to make 
his legal representives a party to the 
suit is not made within the time limited 
bylaw, the suit shall abate as against 
the deceased defendant. It has been! 
held by this Court that no formal order |, 
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giving effect to an abatement is neces¬ 
sary to be recorded by the Court, but 
that the abatement takes place automa¬ 
tically on the failure 'of the plaintiff to 
bring on the record the legal representa¬ 
tives of the deceased defendant within 
the time prescribed by law. 0. 22, 
R. 9 then provides that where a suit 
abates or is dismissed under 0. 22, 
the plaintiff may apply for an order 
to set aside the abatement or dismis¬ 
sal, and if it is proved that he was 
prevented by any sufficient cause from 
continuing the suit, the Court shall set 
aside the abatement or dismissal upon 
such terms as to costs or otherwise as it 
thinks fit. It is further provided that 
the provisions of S. 5, Lim. Act, apply to 
applications made to set aside the abate¬ 
ment or dismissal. 

In the case before, me, abatement 
took place long before the application of 
the 18th June 1926, was made by the 
plaintiff. No order of abatement had 
been formally recorded by the trial Court 
and it was not necessary that it should 
have been done. The abatement had 
taken place as a matter of course. The 
application, therefore, made in June 1926 
must be deemed to be an application 
under 0. 22, R. 9, to set aside an abate¬ 
ment which had already taken place. In 
A.I.R. 1924 Lah. 424 it was* held that 
an application made after the expiry of 
the time limited by law to bring on the 
record the legal representatives of the 
deceased defendant should be treated as 
an application to set aside an abatement 
under O. 22, R. 9. To the same effect is 
Narain v. Mahomed Yusuf (1). 
The respondent's counsel, however, relies 
on A. I. R . 192.6 Lah. 474 in which it 
was held that though an application 
purported to be under 0. 22, R. 4, may 
in particular cases be treated as one in 
substance under 0,22, R. 9. still where 
there is no assertion that there has been 
a delay due to reasonable oauses and also 
where 1 i fact there could be no reason 
for the applicant to ask for an excuse of 
the delay because the applicant thought 
that there had been no delay, it was 
not possible to treat the application as 
one under 0. 22, R. 9. It is to be ob¬ 
served that under 0. 22, R 9 the appli- 
oation is to set aside the abatement and 
^pough^as a matter of practice, the 
(I) CWWTia All. 040=89 i.o;908=16 A.L.J- 
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applicant should state in the application! 
that he was prevented by some sufficient 
cause from continuing the suit, it is notj 
legally necessary that he should do so.| 
All that is needed is that he should 1 
satisfy the Court that there was a suffi- 1 
cient cause. 

In the present case it is rightly con¬ 
tended by the appellant's counsel that 
sufficient cause is contained in the find¬ 
ings of the Courts below as to circum¬ 
stances under which Udham Chand died. 
This, however, is not a point on which 
I need express any definite opinion at, 
this stage. In my opinion an applica-i 
tion made to bring on the record the 
legal representatives of a deceased defen¬ 
dant after the time limited by law should, 
ordinarily be treated as an application! 
under 0. 22, R. 9 and granted on proof) 
of sufficient cause for the delay. To an 
application made after the expiry of the 
period of limitation 0, 22. R. 4, can have • 
no application because that rule can only 
relate to an application made within the 
time limited by law. It is true that in 
the present case the plaintiff did not 
allege in the application of 18th June- 
1926, that ‘he was prevented by any 
sufficient cause from making the applica¬ 
tion earlier. This in my opinion was not 
strictly- speaking necessary. Moreover, 
his main attempt was to meet the plea 
of the alleged legal representatives that 
Udham Chand had died before the suit 
was instituted. I hold, therefore, that 
the Additional Judge should have treated 
the application of 18th June 1926 as an 
application under 0. 22, R. 9, Civil P. C... 
and proceeded with the appeal accord¬ 
ingly. I aocept this appeal and setting 
aside the deoree of the Additional Judge- 
remit the case to him with direction to 
dispose of the appeal in accordance with ■ 
law. The costs will abide the result. 

D.r./r.k. Case remitted. 

A I. R. 1928 Lahore 747 

Fforde and Agha Haidar, JJ. 

Bar Dukan —Plaintiff—Appellant. 

v. 

Gopal Singh Defendant—Respondent. - 
First Appeal No. 2335 of 1923. De¬ 
cided on 11th April 1928, from deorea> 
of Sr. Sub-Judge, Lyallpur, D/- 12th July 
1923. 1 
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Cor.iract Act. S. 221— Agent spending large 
sums of money to buy goods on principal's be- 
nalf—He can recover as much of his outlay as 
possible by selling principal's goods in his 
possession. 

An agent, pure and simple, may not be justi¬ 
fied in selling his principal’s goods without his 
authority, but where he has spent money from 
his own pocket in purchasing the goods on the 
principal’s behalf he is in the position of a 
tacit pledgee, and can recover as much of his 
outlay as possible by selling the goods which 
are in his custody : .4. I. R. 1927 Lah. 408 
.Rcl.on. [P 750C2] 

Sardha Ram, Mehr Chand Mahajan 
and Hem Raj —for Appellant. 

Beni Par shad Kosla and Anant Ram 
Khosla —for Respondent. 

Judgment. —There are two cross ap¬ 
peals (No. 2335 of 1923, Bar Dukan v. 
Gopal Singh, and No. 2570 of 1923, Gopal 
Singh v. Bar Dukan) arising out of the 
same judgment which disposed of the two 
suits, one brought by Bar Dukan and the 
other by Gopal Singh and may be con¬ 
veniently disposed of together. The 
plaintiff brought a suit claiming a sum 
of Rs. 5,666-10 0 on the allegation that 
he was a commission agent ; that the de¬ 
fendant had dealings with him from 7th 
October 1917, up to 2nd April 1922, that 
during this period the defendant had pur¬ 
chased various commodities for the plain¬ 
tiff for a sum of Rs.,83,762-8-0, that out of 
this sum the defendant had paid Rupees 
78,095 and that a sum of Rs. 5,666-10-0 
was due to the plaintiff from the defen¬ 
dant. The plaintiff further alleged that 
he gave repeated notices to the defendant 
demanding the amount due by him, but 
the defendant refused to pay the amount 
due to the plaintiff. Hence the claim. 

The defendant in his written state¬ 
ment raised various pleas, some of which 
were purely technical and the other 
.amounted to a denial of the plain¬ 
tiff's claim and in fact a substantial sum 
was claimed from the plaintiff by the de¬ 
fendant. The pleadings are, as is usual in 
- these cases, obscure and do not give an 
indication as to what were the respective 
cases of the parties. 

The trial Court framed certain issues and 
appointed one Lala Bal Kishan Munim, 
commissioner to examine the accounts. 
The said commissioner went through 
the accounts and submitted a report dated 
29th November 1922. Both parties filed 
objections to the report of the commis¬ 
sioner, and the Subordinate Judge, after 
^cancelling the issues, which he had al- 


Gopal Singh 1928 

ready settled in the case, framed fourteen 
issues which are printed at p 153 and 
again in the body of the judgment at pp. 
175 and 176 of the paper book. These 
issues arose out of the objections of the 
parties to the commissioner’s report. A 
good deal of the procedure adopted by 
the trial Court in this case appears to 
have been irregular, but the parties ac¬ 
cepted it and in fact acted upon it and 
so no more need be said on the subject. 
The Subordinate Judge discussed all 
these issues seriatim and in the end 
granted a decree for a sum of Rupees 
1,876-10-6 only to the plaintiff, namely 
Bar Dukan, and dismissed the rest of the 
claim. The cross suit brought by ‘the 
defendant was dismissed. No appeal was 
filed against the dismissal of the 
suit which Gopal Singh had brought 
against the Bar Dukan. Both parties, 
however, filed appeals against the decree 
in the suit filed by Bar Dukan, the 
plaintiff, attacking the decree in - respect 
of the parties as to which his claim had 
been dismissed and the defendant Gopal 
Singh challenging the amount for which 
the plaintiff’s claim has been decreed. 

I propose to deal with the findings of 
the Court below on each of the issues and 
shall in this way dispose of the subject- 
matter of the two cross-appeals. 

(The judgment then dealt with issues 1 
to 8 and affirming the findings of the 
Court below proceeded with issue 9). 
Issue 9 is the most important of 
all these issues. It refers to 51 bales 
of empty bags. The plaintiff had pur¬ 
chased 52 bales of empty bags for the 
defendant and had spent a sum of Rs. 
10,160 from his pocket in paying their 
price. The plaintiff served a notice (Ex. 
P-16) dated 2nd August 1920, upon the 
defendant and olaimed that a sum of .Rs. 
8,720 was due from the defendant to him 
and that fifty-two bales of bags purchased 
for the defendant were lying at his shop. 
The plaintiff, therefore, demanded the 
aum due to him and in the alternative 
suggested that if the amount were not 
paid within a week the bales lying in 
the plaintiff’s shop would be sold and 
the sale proceeds would be oredited to 
the defendant’s acoount. The defendant 
replied on 7th August -1920, and for¬ 
bade the plaintiff from selling the goods 
because a certain sum of money was due 
to the defendant from the plaintiff firm 
and that unless an aocount was made up 
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the plaintiff Was not authorized to sell or 
Otherwise dispose of the goods. This 
letter is maired as Ex. P-17 and makes it 
clear that the plaintiff, who was the 
commission agent for the defendant, was 
not authorized to sell the bales lying 
with him. More than eighteen months 
after, on 8th March 1922, the plaintiff 
sent a registered notice (Ex. P-8) through 
his pleader to the defendant. In this 
notice the plaintiff stated that a sum of 
Rs 11,674 was due by the defendants to 
the plaintiff and called upon him to pay 
up the amount due and algo to remove 
the 51 bales of bags. It was further stated 
that the plaintiff was not prepared to 
keep the aforesaid bales any longer. The 
defendant was called upon to pay the 
amount within two days and to remove 
the bales failing which the plaintiff 
would sell the bales at the market rate. 
The Court held that this notice was not 
pr ved, and, therefore, the -plaintiff was 
not authorized to sell the bales 'and that 
under these circumstances the plaintiff 
was liable to pay to the defendant Rs. 
1,821-7-3, jbeing the difference between 
the price aotually realized by the plain¬ 
tiff from the sale of the 51 bales of bags 
at the rate of Rs. 41-8-0 per hundred 
bags and the rate which prevailed 
on 31st May 1922, as deposed to by 
Panna Lai (P. W. 7). This finding 

la challenged in both the appeals. 
The plaintiff-appellant says that this 
sum should be wiped out and that he 
should be given a decree for a sum of 
Rs. 1,864, while the defendant claimed 
that this sum awarded by the Court 
below should be further increased The 
question is whether the notice Ex P-8 
dated the 8th March 1922, sent by' the 
plaintiff was actually sent by the plain- 
w . rec0 ‘ 7ed the defendant. 

We find an acknowledgment receipt dated 
the 10th March 1922, which shows that 
the notice was sent by-a registered letter 
No. 92 addressed to Bhai Gopal Singh 
defendant of the firm of Messrs. Gopai 
Singh Mangal Singh. Lyallpur. It is 
signed by one Butaqi Ram. We also find 
a copy of the telegram sent by S. Iqbal 
Singh, the plaintiff’s pleader, on the 11th 
March 1922 _ This telegram contains a 
peremptory demand of Rs 11,674-8-0 from 
the defendant and further says that the 
51 bales °f bags could be delivered on 

otwSi! ° u th6 £al1 amotmfc aQ(3 that 
otherwise they would-be sold at tbe 


market rata and credited to the defen¬ 
dant’s account. There are entries in the 
plaintiff's account books in the defen¬ 
dant's khata which show that on this 
date a registered letter was sent to the 
defendant. In the same account the cost 
of tbe telegram sent through Sardar Iqbal 
Singh to the defendant is also entered. 
The presumption under S. 114, Evidence 
Act, is in favour of tbe plaintiff. The' 
defendant had been examined as plain¬ 
tiff’s witness in tbe case and was asked 
questions about the notices. His replies 
are not at all convincing and leave an 
impression upon one’s mind that he was 
withholding the correct information from 
the Court. I may also point out that 
para. 2 of the plaint refers to these 
notices, and the corresponding para. 2 of 
the written statement meets the allega¬ 
tions in the plaint on this subjeot in a. 
very evasive and disingenuous manner. 
On the whole, I do not think that the 
learned Judge of the trial Court was 
justified in holding that the plaintiff has- 
failed to prove the notice relied upon by 
him. The plaintiff has, at any rate,, 
made out a good prima facie case which 
the defendant, who never-entered into the - 
witness-box in support of his defence, 
has completely failed to rebut. This • 
being so, the plaintiff, who had spent a 
large sum of money on the purohase of 
these bales of bags and in spite of repeated ■ 
notices was not receiving his money from 
the defendants, was justified in selling 
the goods and orediting the sale proceeds 
to the defendant’s account. An agent 
pure and simple, may not be justified in; 
selling bi3 principal’s goods without his 
authority; But the position of the plain¬ 
tiff was different. He had spent a large 
sum of money from his own pooket in 
purchasing the goods on the defendant’s 
behalf and was in the position of a tacit 
pledgee and could recover as muoh of his 
outlay as possible by selling the goods 
which were in his custody. The case 
decided by a Bench of this Court in 
ztffjanca Bank of Simla v. Ghamandi 
Bal Jatni Lal(l), lends support to this 
contention. Furthermore, paras. 372 (2) 
and 374 in Story’s well-known work on 
Agenoy are also very instructive on this 
point. I, therefore, accept the plaintiff- 
appellant s contention and reversing the 
finding of the Court below as regards the 

tbe 
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•Court had held the plaintiff liable, give 
him a decree for Rs. 1,864 against the 
defendant. 

The parties were agreed before us 
.at the time of the arguments that 
Rs. 1,864 would be added to the 
^amount decreed to the plaintiff in case 
his contention in this Court prevailed. 
(The judgment then dealt with the 
remaing issues and concluded ) The net 
result is that the plaintiff’s appeal 
•would be decreed to the extent of a 
further sum of Rs. 1,864. This sum 
shall be added to the sum of Rs. 
.1,876-10-6 already decreed to him, thus 
bringing the total to Rs. 3,740-10-6. The 
plaintiff’s appeal is, therefore, allowed 
■to this extent only. The re9t of his 
appeal is dismissed. He is admittedly 
accountable to the defendant for the price 
of one bale of bags. The plaintiff shall 
be entitled to interest at the rate of 6 per 
..cent per annum up to the date of realiza- 
tion. The cross-appeal filed by the defen¬ 
dant (2570 of 1923) necessarily fails 
except as regards one odd bale and is here¬ 
by dismissed with costs. The parties to 
the plaintiff’s appeal (No. 2335 of 1923) 
would pay and receive costs in proportion 
'to their success and failure. 

Fforde, J.— I agree. 

Appeal partly allowed. 

A. I. R 1928 Lahore 750 

Jai Lal, J. 

Kanaya Lal and another 2nd Party 
Appellants. 

v. 

Official Receiver of the property of 
'Chiman Lal Gaba— 1st Party—Respon¬ 
dent. 

Misc. Second Appeal No. 2570 of 1927, 
Decided on 23rd April 1928, from order of 
Dist. Judge, Multan, D/- 31st March 1927. 

(а) Provincial Insolvency Act , S. 53—The ex¬ 
pression "voluntary transfer" is not limited to 
,any particular form of alienation. 

Section 53 does not limit the expression 
“voluntary transfer” to any particular form of 
alienation of the property by the insolvent. 
The expression covers all sorts of devices to 
deprive creditors of the benefit of the property 
of the insolvent. [P 750 Ci!J 

(б) Provincial Insolvency Act, S. 53 —Tran¬ 
saction evidenced by decree passed on confes¬ 
sion of judgment by insolvent is voluntary. 

The transfer of the property by the insolvent 
sunder a decree passed on confession of judg¬ 


ment by him does not cease to be a voluntary 
transfer. [P 751 C 1] 

Hargopal —for Appellants. 

Shamair Cliand and Qabal Chand — 
for Respondent. 

Jai Lal, J. —One Chaman Lal was ad¬ 
judicated an insolvent and the Official 
Receiver assumed charge of his estate. 
An application was then made by the 
Official Receiver, under Ss. 53 and 4, 
Provincial 'Insolvency Act, to have a 
certain 'transaction entered into by the 
insolvent with the appellant annulled. 
The transaction in question was a refer¬ 
ence to arbitration of a so-called dispute 
about certain property between the in¬ 
solvent and his two sons. The award of 
the arbitrator thereon was to the effect 
that property of the insolvent was sub¬ 
ject to a charge of Rs. 4,000 in favour of 
his sons and subsequently decree was 
passed on confession of the insolvent in 
favour of his sons on the basis of such an 
award. It was alleged by the Official 
Receiver that the whole transaction was 
fraudulent, fictitious and collusive. I 
am not at this stage concerned with the 
allegations of the parties as to the nature 
of this transaction on its merits. The 
Senior Subordinate Judge ha9 held that 
he was not competent to entertain the 
application as the transaction referred to 
above did not amount to a “transfer” as 
that term is used in S. 53, Insolvency 
Act, and has consequently dismissed the 
petition. 

On appeal, the learned Distriot Judge 
has held that such a transaction is a 
voluntary transfer and that the same 
could be attacked by means of an appli¬ 
cation under S 53, Insolvency Act. 

The only point raised on this second 
appeal before me on behalf of the appel¬ 
lants, who are the sons of the insolvent, 
is that the transaction mentioned above, 
is not a voluntary transfer and cannot 
therefore be made the subjestof an appli¬ 
cation under S. 53. In my opinion S. 53 
does not limit the expression voluntary 
transfer” to any particular form of alie¬ 
nation of his property by the insolvent. 
The expression is wide enough to cover 
all sorts of devices that may be practised! 
or suffered by the insolvent to deprive 
the creditors of the benefit of his pro 
perty. It consequently covers the tran¬ 
saction with which we are concerned in 
this case. It does not cease to be a 
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voluntary transaction because it is evi¬ 
denced by a decree passed on a confession 
of judgment by the insolvent. 

I dismiss this appeal with costs. 

d.r./r.k. Appeal dismissed. 

A. I. R 1928 Lahore 751 (1) 

Dali? Singh. J. 

Dosa and others — Accused — Appel- 
Jants. 


Emperor —Opposite Party, 

Criminal Appeal No. 8 of 1928, Deci¬ 
ded on 18th February 1928. 

Criminal P. C.. S. 231 —Joint trial under 

36$ and 363, Penal Code, is not illegal. 

Joint trial of several persons for offences 
under Ss. 3GG and 3G3, Penal Code, is not 
dllegal : A. I. R. 1921 Cal. 389, Iiel on. 

[P 751 C 1] 

N. C. Mehra —for Appellants. 

Ram Lai —for the Crown. 

Judgment. The three appellants in 
■this case have been convicted by the 
Seamed Magistrate as follows : Dosa and 
Kalu under S. 366 and sentenced to five 
-years’ rigorous imprisonment with three 
months' solitary confinement and Mithu 
•under S. 368 and sentenced to two years' 
rigorous imprisonment with three 
months’ solitary confinement. 

The facts of the case as folly given in 
■the judgment of the learned Magistrate 
and from the proseoution evidence are 
rthat : Dosa and Kalu together with 
another brother Mathela joined in abduo- 
-ting Mt. Fatima, who is a girl of about 
15 or 16 years old, from her village at a 
diime when she went to fetch water. 
Having thus abducted her she was taken 
d;o the house of Mithu who is a brother- 
in - law of Dosa, etc. There she was con¬ 
fined against her will as is proved by the 
•evidence of P Ws. Nos. 9 and 10. The 
story of the girl as to the abduction is 
■corroborated by Mehra P. W. No. 2 and 
the fact that it was against-her will, is 
proved by the evidence of P. Ws. Nos. 

9 and 10 and others. The learned coun¬ 
sel has candidly admitted that he has 
little to say as regards the guilt of the 
accused and has only pressed before me 
the legal point that the joint trial of the 
three appellants under Ss. 366 and 368 
was not legal under the provisions of the 
Onminal Procedure Code. Kushai 
Malik v. Empe ror (l) ig a direct autho- 

(1) A. I. K. 1924 Oil. 389=50 Cal. 1004. 


rity against him and I, therefore, hold 
that there is no force iD this contention. 

Counsel has next pressed the question 
of sentence before me but this is a bad 
case of abduction of a youDg girl who 
further alleges that she was raped and 
though the appellants have nob been 
charged .with it, there is nothing very 
improbable in her story. I, therefore, 
consider that the sentence on Dosa and 
Kalu is fully deserved and I dismiss 
their appeals. 

As regards Mithu, [ see no reasoo why 
be should have a sentence of solitary 
confinement and I accept his appeal to 
the extent that while maintaining the 
conviction and sentence of two year’s 
rigorous imprisonment, I direct that he 
shall have no solitary confinement. 

A.L./R.K. Appeal dismissed. 

A. I. R. 1928 Lahore 751 (2) 

Jai Lal, J. 

Fakir Singh Plaintiff—Petitioner. 

v. 

Secretary of State— Defendant— Res¬ 
pondent. 

Civil Revo. Petn. No. 402 of 1928 
Decided on 22nd Jane 1928, 

Civil P. C., S. 10—S uitstayed under S 10_ 

The Court has no jurisdiction to fix a further 
date for appearance unless moved. 

Oace a Court has made an order under S. 10 
staying the proceeding* in a suit, it has no 
jurisdiction to fix further dates for the hearinc 
of the suit unless moved to do so by either 
party. [p 752 c 

R. C. Soiti —for Petitioner. 

Abdul Rashid —for Respondent. 

Judgment A suit for recovery of 
compensation for loss of goods was in¬ 
stituted by Bawa Fakir Singh, against 
the Secretary of State in the Court of 
Small Causes at Lahore, but on an objeo- 
tion by the defendant to the jurisdiction 
of the Court the plaint was returned for 
presentation to the proper Court. The 
plaintiff thereupon instituted two 
suits for the same account : one in the 
Court of Small Causes at Jullundur and 
the other in the Court of Small Causes 
at Gujrauwala, apparently on the same 
date. On an objection being raised on 
behalf of the defendant, the Secretary of 
State, in the Gujrauwala Court the pro¬ 
ceedings were stayed under S. 10, Civil 
P. C. which prohibits the trial of two 
suits simultaneously on the same cause 
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of action and between the same party. 
The order staying the suit was passed by 
the Judge, Small Cause Court on 16th 
November 1927 ; at the end of the order 
a direction was added that “ the oase to 
come up on 20th December 1927. 
Counsel for parties appeared on 20th 
December 1927 and informed the Court 
that the case at Jullundur was still pend¬ 
ing. The 17th January was the next 
date fixed which was changed to 20th 
January on an application by the parties. 
On the 20th counsel again imparted the 
same information to the Court with the 
result that the 14th March was fixed as 
the next date. On that date there being 
no appearance on behalf of the plaintiQ 
the suit was dismissed by the learned 
Judge Small Cause Court. 

In the meantime the hearing of the 
suit in Jullundur continued and it ap¬ 
pears that aa objection was taken on be¬ 
half of the defendant to the jurisdiction 
of that Court also, but on the ground 
that a previously instituted suit was 
pending in the Court at Gujranwala. 
An issue in a comprehensive form was, 
however, framed by the Court “ whe¬ 
ther the Court bad no jurisdiction 
to entertain the suit ” After some 
witnesses had been examined the plain¬ 
tiff filed -an application in this Court 
stating that he admitted the validity of 
the objection as to the jurisdiction and 
wanted his plaint to be returned to him 
for presentation to the proper Court. 
This prayer was granted and the plaint 
was returned to him for presentation to 
the proper Court. 

An application' was thereupon filed 
before the Judge, Small Cause Court, 
Gujranwala, for restoration of a suit dis¬ 
missed by him in default on the 14th 
March. This application was dismissed 
as barred by time. The present petition 
was then filed by the plaintiff for re¬ 
vision of the order of the Judge at Guj¬ 
ranwala, aDd it is directed both against 
the order dismissing the suit by default 
on the 14th Maroh and the order reject¬ 
ing the subsequent application to set 
aside the dismissal for default. 

Mr. Abdul Rashid, who appeared on 
behalf of the respondent, objeots that no 
application for revision of the order 
dismissing the application to restore or 
review the order of the 14th March lies, 
and that in any case the order of the 
Court passed was perfeotly\.justified. I 
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do not propose to disouss this aspect of 
the case because in my opinion the order 
dismissing the suit by default cannot be 
sustained in law. 

Once a Court has made an order under 
S 10, Civil P. C., staying the prooeedings | 
in a suit it has no jurisdiction to fix; 
further dates for the hearing of the suit 
unless moved to do so by either party. 
The later order of 16th November 1927 
is in direct contravention of the main 
order staying the suit. If on, the other 
hand, the Court had fixed a date merely 
in order to enable the plaintiff to 
inform it as to the stage at which the* 
previously instituted suit was on a parti¬ 
cular date then the date fixed cannot be* 
held to be a date for the hearing of the* 
suit. In either case if the plaintiff did 
not appear on the date fixed by the- 
Court, the suit could not be dismissed 
Ordinarily it is the business of the plain¬ 
tiff to move the Court in which the sub¬ 
sequently instituted suit is pending to 
pass proper orders, after the proceed¬ 
ings in the previously instituted suit 
have come to an end. If the Court finds 
that it is necessary to obtain further in¬ 
formation about the other suit it must- 
call upon the plaintiff to appear before- 
it on a date fixed by it and then to pro¬ 
ceed in accordance with law. Till a* 
date is fixed for the hearing of the suit- 
I am unable to see that the provisions of 
O. 17, Civil P. C., under which alone an 
order like the one passed on 14th Maroh- 
1927, could have been passed, could oome* 
into operation. 

I, therefore, hold that the order dis¬ 
missing the suit by default was illegal 
in this oase aqd as, under the circum¬ 
stances disclosed, if sustained, it will 
deprive the plaintiff of his right to pro¬ 
secute his remedy in a civil Court, I feel 
fully justified in setting aside that order 
in exercise of my revisional jurisdiction. 

I accept this petition, set aside the- 
order of dismissal of the suit by default 
of the 14th March and direct the Judge r 
Small Cause Court, Gujranwala, to res¬ 
tore it to its original number and to 
proceed with it in accordance with law. 
The conduct of the plaintiff in this case- 
is not suoh as to entitle him to any 
costs of these proceedings. There is- 
therefore no order as to costs. 

A.L./B.K. Petition accepted. 
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Jai Lal, J. 

Harbhajan Si?ioh and others — Plain¬ 
tiffs—Appellants. 

v. 

Mown Singh and others —Defendants— 
Respondents. 

Misc. Second Appeal No 2567 of 
1927, Decided on 9fch March 192H 
(a) (*ioil P. C., Sch. 2, />zra. 8 —"making the 
award" includes Us announcement and filing in 
Court—Date fixed for jiiing art award—Award 
not ready—Extension of time granted—Award 
filed bearing a date a day previous to the date 
originally fixed—Award was held to be valid . 

Tbe expression “making the award” includes 
the annoua jement of the award aad the iward 
cannot be deemed to have ‘‘been made” till it 
w announced and one way of announcing it is 
by filing in Court. [p 755 q 1] 

A sui; was referred to arbitration and a 
certain date was fixed for the filing of the 
award. The arbitrator asked for an extension 
of timo as his award was uot ready by that date 
Court extended the period to another date. 
Award was filed on this date but it bore a date 
a day previous to the data originally fixed. It 
was contended that the award was ready on the 
date on which it was signed and, therefore, the 

extension of time was illegal and the award was 
in valid. 

Held: that the award is not final till it has 
been promulgated either by its being filed in 
Court or by its being announced to the parties 
and hence the extension of time was proper and 

W0L(?. r 4™ hd: 49I ' C ' 52 ‘ a c n pg* S 

pUbiutg. P ' C " 0 ‘ ^ 23 aUi *“ A P- 

Though an order of remand should prooerlv 
be under R. 25. but if it is actually £2?S 

orLf' ” 3 ’ appeal d ° eS lie from suoh an 

lc) 'em p. c„ S. 1 OS-Ord., JL7nidi 

%7zr u, “' j ~ n “ 

,e?KhU fV de aa Bward thou » h ap- 

ba t ? k r° as a 8 rou “<l in appealU 
the • - tS t defaot or irregularity afiooting 
the decision of a oa,e : A . J. *. Wia/i 4G3 ‘ 

n * A. I. R. 1921 Lah. 115, not Foil . 

n „ f 7 2 t\ t t p 754 C 1] 

Sain Das—for Appellants. 

1 N. Bhandari for Respondent 1 . 

tnffldf 8tnent '~7 W0 3Qifc9 were insti¬ 
tuted for possession of land. Thev war* 

botb referred to arbitration. The 10th 
fo? r thefi 9 r 3 was . , finaIIy 6x0(1 a3 the date 

tha irhi? f g 0f tae award - ° Q that day 

thaf ?I brafc0r o repro80Qt0d to the Court 

ore he 3 , Was not ready «d, there- 

(Z iuL d f f r an ^tension of time 
tbe fil !? g of fcho award. The Court 
th! arhT ?”* tbe 18tb A P riI to enable 
day tha 1 b ° th ® award - ° Q that 
but filed by tbe arbitrator 

fc 1 was da ted 9th April 1923, i e a 
1928 L/95 & 96 " 


day previous to the date on which the 
extension for filing the award was 
granted by the Court. 

An objection was thereupon taken to 
this award by one of the parties that it 
was invalid, having been made after tbe 
date fixed by the Court for filing it. Tbe 
precise form in which the objection ap¬ 
pears to have been taken was that tbe 
award having been signed on 9th was 
complete on that date, and, therefore, the 
Court was not competent to give an ex¬ 
tension of time for filing it. There were 
other -objections to the award, but tbe 
trial Judge set it aside merely on the 
ground that the extension of time given 
oq 10th April was illegal and, therefore, 
the award filed after that date was in¬ 
valid. . The CoHrt thereupon proceeded 
to decide the oase on its merits and 
finally decreed the suits. The defendants 
presented two appeals against the deorees 
of the trial Court to the District Judge 
who has held that the award was not 
invalid on the ground mentioned above 
and has remanded the case to the trial 
Court to decide the other objections 
taken to the award. 

A preliminary objection is taken on 
behalf of the respondents that this ap¬ 
peal does not lie because the trial Court 
had not decided the suits on a prelim¬ 
inary point only bat had decided them on 
their merits, and, therefore, a remand 
under O 41, R. 23 oculd not have been 
made. The remand on the face of it is 

l°lT\u D ^ r ° 25 ‘ ‘bough Pro- 

babiy that was the proper rule under 

which it should have been made. It is 

2 6 f ° r “ ° f a remand ander 0. 41, 
R. 23 No doubt a Court is competent 
to make a remand under its inherent 
powers, but apparently in this case the 

r por6 tod ° s °- i bold, 

Conr/' tha *. an appeal lie9 to this 

Court because the remand purports to be 

one QQd e r 0 . 41, R. 23 and I overrule the 
preliminary objection. 

th ?“ the “! rit3 , fcbe first contention of 
the counsel for the appellants was that 

?“. appea ! d,d not He to the District 

9 V h ® 8r ° UQd tbafc tbe award bad 

wiongly Ibeen set aside by the first Court 
It may be mentioned that a petition for 
revismn was filed in this Court against 
° f rder of fc be trial Court setting 
aside the award but it was dismissed as 

T°u P S S 1 * The l0arQed District Judge 
has held that an appeal lay to him under 
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S 105, Civil P. C , which provides that 
no appeal shall lie from any order made 
by a Court in the exercise of its original 
or appellate jurisdiction: but, where a 
decree is appealed from, any error, defect 
or irregularity in any order, affecting the 
decision of the case, may be set fourth as 
a ground of objection in the memorandum 
of appeal. The learned District Judge 
has held that the order setting aside the 
award was a defect or irregularity affect¬ 
ing the decision of the case and, therefore, 
the ground could be taken in the appeal 
before him from the decree of the trial 
(Court. 

In this view of the learned District 
Judge I agree. The appellant’s counsel 
based his contention on Sundar Singh v. 
Nighaiya (1). In that case an ex-parte 
decree had been set aside by the trial 
Court and finally the suit had been dis¬ 
missed. The plaintiff appealed against 
the decree and raised among others the 
ground that the ex-parte decree had been 
wrongly set aside by the trial Court. It 
was held that this objection could not be 
taken under S. 105, Civil P. C. because 
the setting aside of the ex-parte decree 
was not an order attesting the decision of 
the case. Obviously there is a distinc¬ 
tion between the reported case and the 
present ca?e In setting aside the ex- 
parte decree the trial Court did not in 
any way enter into the merits of the 
case and the order did not, therefore, in 
any way affect the decision of the case by 
the trial Court at the later stage. On 
the other hand, the proceedings relating 
to the setting aside of the ex-parte decree 
were separate and independent of the 
adjudication of the dispute on its merits. 
Here the case is quite different. The 
award decided the dispute between the 
parties in a particular manner and the 
essential question before the Court is 
whether it is the award that should be 
taken as the decision between the parties 
or the decree of the trial Court which 
takes no notice of the award. The vali¬ 
dity of the award, therefore, is essential¬ 
ly a question which affects the decision 
of the present oase 

Another case whioh was relied upon 
by the learned counsel was‘a judgment 
of a Judge in Chambers of this Court.in 
Budhu tiam Honda Ram v. Ramzan 
That case is certainly a direct au thority 

( 1 ) a. I. R. 19*5 Lah. 466=6 Lah. 94. . 

(2) A. I. R. 195il Lah. 145. 


in favour of the appellant's contention, 
but with great respect I am unable to 
agree with the view taken by the learned 
Judge in that case. There is no real 
discussion of the point involved and for 
reasons which I have already given if 
am unable to follow that case. I hold, 
therefore, that an appeal lay to the 
learned District Judge. 

The next question is whether the 
award was invalid on the ground that it 
was dated 9th April whereas an extension 
of time for making it was given by the 
trial Court on 10th April. A number of 
authorities were cited by counsel for the 
appellant in support of the contention 
that the award made under the circum¬ 
stances was invalid. Tho learned District 
Judge has noticed them in detail in his 
judgment audit is not necessary for,me to 
examine them again. I agree with the 
conclusion of the Di°trict Judge that all 
those authorities are distinguishable from 
the facts of the present case. It is quite 
a different thing to extend the time when 
an award ha3 actually - been made and 
filed in Court after the time originally 
fixed. In suoh a oase it has been held 
that the Court has no jurisdiction to ex¬ 
tend the time if the award has actually 
been filed in Court after the time origi¬ 
nally fixed by the Court has expired. In 
the present case on 10th April the,arbi¬ 
trator had represented to the Court that 
his .award was not ready and on that 
assumption the Court had granted an ex¬ 
tension of time. It cannot, therefore, be 
said that on the facts as they were re¬ 
presented to the Judge his order extend¬ 
ing the time was illegal. The learned 
counsel for the appellant admitted that 
even assuming that the award was actual¬ 
ly signed on 9th April by the arbitrator 
it was open to him to alter it or to write 
another award. He admitted that an 
award is not final till it has been promul¬ 
gated either by its being filed m Court 
or by its being announced to the parties. 
Till this is done it is open to the arbitra¬ 
tor to change his views. 

What apparently happened iu this case 
is this ; though the arbitrator had ac¬ 
tually signed tho award on 9th, still ap 
parently he was doubtful whether his 
conclusions were the correct ones. He 
was, therefore, reconsidering the situa 
tion. This he was entitled to do, ana 
therefore, he asked for an ff^Mion« 
from the Court. He finally deoided that 
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:his view was the correct one and omitted 
ito alter the date oa the award and filed 
lit in Court on lStb, i. e., within the ex¬ 
tended time fixed by the Court. I am 
unable to see any objection to this. Babu 
Lai v. Badri Lai (3), a judgment of a 
Division Bench of the Patna High Court, 
directly bears on the point. There it 
was held that until an award is com¬ 
municated to the parties, there is noth¬ 
ing to prevent an arbitrator from 
changing his mind. He cannot be said 
to be functus officio until the pronounce¬ 
ment i9 actually made,and even if he has 
signed the award, this does not preclude 
him from further considering the matter. 
luGokul Chand v Rahman (4) it was held 
that an award made and signal before 
.the date fixed by the Court but filed after 
Ithe date so fixed 19 valid. Applying this 
jview to the present case, even if the ex¬ 
tension granted by the Court was illegal 
!the award was signed before the date ori¬ 
ginally fixed, i. e., 10th April, and was, 
therefore, valid though filed after such 
date. Tt would be observed that Sch. 2, 
Civil Procedure Code speaks of time to be 
fixed by the Courfj for the "making" of an 
award by the arbitrator, except that para.8 
provides that where the arbitrators or 
the umpire cannot "complete” the'award 
within the specified time the Court may 
extend the time either before or after the 
expiration of the date fixed for the 
making ” of the award. That under 
para. 15 an award may be set aside, inter 
alia, if it has been made after, the ex¬ 
piration of the period allowed by the 
Court. Th8 question is what is the mean¬ 
ing of the expression " making the 
award." 


In my opinion it includes the announo 
ment of the award and the award cann< 
be deemed to have ‘"made" till it is at 
nounced and one way of announcing it 
by filing it in Court, and, therefore, tt 
Court is competent to extend the time 
the award has not been filed in Court c 
announced to the partibs even if tb 
arbitrator has finally made up his min 
how to decide the -dispute and even if b 
has recorded his views and signed sue 
record. I hold, therefore, that there 
no force in this appeal and I dismiss 
with costs. This order will also oovi 
the connected appeal. 

A L /r k. _ .Appeal dismissed. 

}?> JfWJJ 40 I. 0. 522. 

(4) [1907] 59 P. R.,1907 (P. B.). 
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Jai Lal, J. 

Jagiri Ram —Plaintiff—Appellant. 

v. 

Daulat Khan — Defendant — Respon¬ 
dent. 

Second Appeal No. 3110 of 1927, Deci¬ 
ded on 3rd May 1928, from decree of 
Addl. Dist. Judge, Hoshiarpur, D/- 15th 
August 1927. 

(a) Limitation Act, S. 12—Judgment passed 
on review not giving all facts of the case and 
modifying a portion of first judgment—The 
two Judgments arc really 'one—Appellant must 
file copses of both—Appellant is entitled to 
deduct lime spent in obtaining copies also of 
first judgment. 


Where the judgment passed on review by the 
trial Court does not give all facts of the case 
but is merely supplemeot»ry to the first judg¬ 
ment, inasmuch as it modifies a portion of the 
first, it is neoessary for the appellant to file 
oopies of joth the judgments , as the two must 
bo regarded as one judgment, and the appel¬ 
lant is entitled to deduct time spent in obtain¬ 
ing copies of the first judgment also and not 
only of the second. [p 755 C 2 ] 

( 6 ) Civil P C 0. 47, R. 7— R. 7 limits the 
grounds on which an order granting, reveiw can 
be attacked Appellate Court is not entitled to 
set aside decree passed on review merely on 

ground that no sufficient ground for review was 
made. 


uruec 


nuie / nmns the grouuds on whioh 
granting an application for review oan be 
attaokedm appeal and the objeot of the rule 

“ ° I °““ ne a PPl»oant to those grounds: 

22 Cal. 934, Foil.; and A. I. R. 1922 P. C. 112 

Disl ■ CP 756 C 2] 


Ihe appeUate Court is not entitled to set 
aside the deoree of the trial Court passed on re¬ 
view merely on the ground that the same was a 
nullity as no sufficient ground for granting the 
application for review was made out. 8 

[P 757 C 1] 


Khurshid Zaman—lot Appellant. 

Shamair Chand —for Respondent. 

Judgment.—-A suit for recovery of 
money and possession of property as a 
mortgagee was filed by the plaintiff, the 
appellant before me, against the respon- 
dent. It was first dismissed by the 
Subordinate Judge on the ground that 
the same was barred by time. Then an 
application for review of the deoree of 
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the Subordinate Judge was filed in this 
Court by the plaintifl on the ground that 
bis conclusion of the question of limita¬ 
tion was erroneous, inasmuch as he had 
failed to take into consideration an arti- 
c'e of the Indian Limitation Act, which 
applies to the case. The Subordinate 
Judge after notice to the defendant held 
that his conclusion holding that the suit 
wa3 barred by time, was erroneous and 
was made in ignorance of the provi¬ 
sions of the article concerned. He conse¬ 
quently granted the application for re¬ 
view and finally decreed the plaintiff’s 
suit. Against thi3 decree the defendant 
filed an appeal in the Court of the Addi¬ 
tional District Judge of Hoshiarpur. 

A preliminary objection was taken be¬ 
fore the lower appellate Court by the 
plaintiff that the appeal was barred by 
time. This objection was overruled by 
him and the appeal accepted on the 
ground that the Subordinate Judge had 
granted the application for review in 
contravention of the provisions of 0. 47, 
R. 1, which prescribes the ground on 
which an application to review a judg¬ 
ment can be entertained. He further 
held that the decree passed on review by 
the Subordinate Judge under such cir¬ 
cumstances was null and void and, ac¬ 
cepting the appeal, set aside that decree. 
This is an appeal by the plaintiff from 
the decree of the Additional District 
Judge. The first point raised is that the 
appeal before the Additional District 
Judge was barred by time. I am unable 
to agree with thi9 contention. What 
happened is this. The first defendant 
first obtained copies of the judgment and 
decree passed against him on review by 
the Subordinate Judge. He then applied 
for a copy of the original judgment of 
the Subordinate Judge. It was conceded 
before the lower appellate Court that the 
defendant was entitled to deduct the 
time spent by him in obtaining the copy 
of the judgment and the decree passed 
after the application for review had been 
granted. But it was contended that he 
was not entitled to deduct the time spent 
in obtaining the copy of the original judg¬ 
ment which was reviewed. The Additional 
Distrot J udge did not give effect to this 
contention and held that the defendant 
was entitled to deduot the period spent 
by him in obtaining both sets of copies. 
In my opinion the learned Judge below 
wa 3 correct in this conclusion. 


* 1928 

The appellant’s counsel before me has 
cited some authorities which lay down 
that an appellant to this Court is not 
entitled to deduct the time spent in ob¬ 
taining copies of the judgment of the 
trial Court in a second appeal, but only 
the period spent in obtaining copies 
of the judgment and decree appealed 
against, that is, the judgment and dec¬ 
ree of the lower appellate 'Court. 
This view is based on the provisions 
of S. 12, Lim. Act, which expressly 
provides that in calculating the time 
for appeal the appellant is entitled to 
deduct the time spent in obtaining copies 
of the judgment and decree appealed 
against. It has consequently been held 
that the Court is not entitled to extend 
the operation of that section, though by 
a rule made by this Court it is necessary 
to file a copy of the judgment of the trial 
Court. The present case, however, is 
quite different. Here the two 9et9 of, 
judgments, that is, the one passed before 
the application for review and the second 
passed after the application for review 
had been granted are really one judg¬ 
ment. The second judgment does not 
give all the facts of the case. They are 
given in the first judgment and the second 
judgment merely is supplementary to the 
first inasmuch as it modifies a portion 
thereof. In the second judgment refer¬ 
ence is expressly made to the first judg¬ 
ment to the effect that full facts are dis¬ 
cussed therein. In my opinion, there- ( 
fore, it was necessary in this case for the 
appellant to file the copies of both the 
judgments as these two really are one, 
judgment from which an appeal is made. 
I hold, therefore, that there is no force 
in the first ground of appeal that the ap¬ 
peal in the Additional District Judge’s 
Court was barred by time. 

I, however, consider that the next con¬ 
tention of the appellant's counsel has 
force. It is that the Additional District 
Judge was not competent to accept the 
appeal from thd decreo passed on review 
of judgment on the,ground that no sutfi-| 
cient ground for review had been made 
out as 0. 47, R. 7, Civil P. C„ limits the 
grounds on which an order granting an 
application for review can be attacked on 
appeal, whether in an appeal from the 
order granting the applic’.iion for review 
or from the decree passed subsequent to 
such an order. Under that rule an order 
of the Court granting an application for 
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review may be objected to on the ground 
tbat the application was: 

(a) In contravention of the provisions 
of R. 2; 

(b) in contravention of R. 4, or 

(c) after the expiration of the period 
of limitation prescribed therefor and 
without sufficient cause. 

The same rule further provides that 
such objection may be taken at once by 
an appeal from the order granting the 
application or in any appeal from the 
final decree or order passed or made in 
the suit. 

The respondent’s counsel says that 
this rule is an enabling rule and is not 
intended to confine the appellant to the 
grounds mentioned therein, because he 
contends the word “ only ” does not ap- 
!pear in that rule. But in my opinion 
that rule read as a whole does limit the 
appellant to the grounds mentioned 
therein and the object of the rule is to 
confioe an appellant to the grounds men¬ 
tioned therein, otherwise the rule has no 
meaning. This view finds support from 
Baroda Churn Ghose v. Gobind Prosad (1) 
and Chhaju v. Neki (2), relied upoa by 
the respondent’s counsel, has no bearing 
on this case, because that case relates to 
an appeal heard by their Lordships of the 
Privy Council against a decree passed on 
review of judgment, and though they en¬ 
tertained grounds attacking the order 
granting application for review, which 
were not confined to O. 47, R. 7; 
but their Lordships were not in any 
way controlled by the provisions of 
that rule. My conclusion, therefore, 
is that the Additional District Judge 
was not entitled to set aside the decree 
of the Subordinate Judge passed on re¬ 
view merely on the ground that the same 
was a nullity as the application for re- 
iview could not be granted under 0. 47, 
•R. 1. 


The grounds mentioned ia Rr. 2 aac 
0. 47 on which aa appeal can be eat 
tamed are, where a Judge other thaa 
one who passed the original decree gra 
•the application for review thereof 
where notice has not been given to 
opposite party or where application 
teen granted on the ground of disoov 
of pew or evidence under cert 

U«95ji2 Cal. 9^ :- 

"i: I-h^oI' 0 - 112=3 Uh - 127 = 


circumstances mentioned in R. 4. None 
of these apply to the present case. I, 
therefore, accept this appeal set aside the 
decree of the District Judge and remand 
the case to him with direction to hear 
the appeal from the decree passed by the 
Subordinate Judge on its merits. The 
Court-fee on the memorandum of appeal 
shall be refunded to the appellant. The 
other costs will abide the result. 

DR.'R.K. Case remanded. 
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Tek Chand, J. 

Uari Krishen Das — Accused—Peti¬ 
tioner. 


Emperor —Opposite Party. 

Criminal Misc. Petn. No. 64 of 1928* 
Decided on 13th June 192S, for transfer 
of the case. 

(а) Criminal P, C., 6*. 5*26 — Complainant 
exempted from personal appearance on certain 
dales, while accused ordered lo furnish bail 
on his coming laleon account of the missing of 
the train—This docs ?iot amount to a sufficient 
ground for transfer. 

A Magistrate allowed exomption to the com¬ 
plainant in a case under S. 500, I. P. C., from 
personal appearance in Court on certain dales, 
while he ordered the accused, who was late 
in coming to Court by reason of having missed 
the train, to furnish bail instead of a personal 
recognizance. The accused asked for a trans¬ 
fer under S. 5kG. 

Held: that the matter of exemption and orde r 
for socurity are matters within the judioial 
discretion of the Magistrate and that there was 
no sufficient ground for an* apprehension 
in the mind of a reasonable man that tho Magis¬ 
trate was baised against him. [P 768 C 1] 

(б) Criminal P. C., S. 526 — Atmosphere catis- 
ing apprehension of improper interference 
With justice is a good ground for transfer . 

Tho trial of a case should be in an atmos¬ 
phere which does not oreate ovoq a suspioion 
that there has been or is likoly to be an im¬ 
proper interference with tho course of justice. 
It is not merely of some importance but is of 
fundamental importance tbat justioe should not 
only be done but should manifestly be seen to 
be done: Sargeant Dale, (1677)' 1 Q. B. D. 
617; King v. Sussex J us'ices ex parte McCarthy, 
1 ^ ^ **«*.*• cx parte Parkins, 

11927) 2 A'. B. 475; -4. 1. B. 1928 Lah , 264 and 
A. I . B. 1925 Lah . 861, Foil. [p 758 0 2) 

Anant Ram Khosla—tov Petitioner. 
Jumna Das — for the Crown. 

Niaz Mohammad —for Complainant. 

Order.— This ia an .application under 
S. 526, Criminal P. C. t for transfer from 
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the Court of the Sub-Divisional Magis¬ 
trate, Fazillta, of a criminal case under 
S. 500, I.P C., instituted against the peti¬ 
tioner by the respondent, in respect of an 
article headed “ Rinsat Jalalabad he halat " 
printed in a newspaper of which the peti¬ 
tioner is said to be the printer, publisher 
and elitor. Several grounds are urged 
in the application, in respect of which 
I have heard counsel for the petitioner 
and for the Crown and the complainant 
at length and have examined the affi¬ 
davits and the counter-affidavit filed be¬ 
fore me and the remarks of the learned 
Magistrate thereon. 

It is first urged that the Magistrate has 
been purposely delaying the disnosal of 
the case, with a view to harass the peti¬ 
tioner. But the Magistrate has explained 
that most of the adjournments were due 
to the heavy arrears in his Court, and 
that he had naturally to give preference to 
chalan cases pending before him over 
this case. I accept this explanation and 
overrule this contention 

Next it i3 contended that the Magis¬ 
trate had on one occasion made certain 
objectionable and disaparaging remarks 
against the petitioner in open Court and 
on another occasion offered a chair to the 
complainant, while the petitioner and 
his counsel were standing. Both these 
allegations are denied by the complain¬ 
ant and the Magistrate and I hold them 
unproved. 

Stress is next laid on the fact that 
while the Magistrate had been indulgent 
enough to the complainant to exempt him 
fro a personal appearance in Court on cer¬ 
tain dates, when on a later date the peti¬ 
tioner was late in coming to Court by 
reason of having missed the train, be 
ordered the petitioner to furnish bail for 
Rs. 1,000 instead of a personal recogni¬ 
zance of Rs. 500 But both these were 
matters purely within the judicial dis¬ 
cretion of the Magistrate and cannot, in 
my opinion, afford grounds for an appre¬ 
hension in the mind of a reasonable man 
that the Magistrate is biased against him. 

I do not consider that the grounds men¬ 
tioned above individually "or collectively 
are sufficient to justify a transfer. 

There is, however, one- matter which 
has emerged from the affidavit and the 
' counter-affidavit and which stands on an 
entirely different footing. As pointed out 
above, the article which is the basis of 
the prosecution is headed Riasat Jalala m 
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bad he halat and the alleged defamatory 
statement relates to the complainant’s 
failure to perform bis duties as the medi¬ 
cal officer-in-cbarge of the State hospital. 
Among the principal witnesses for the 
prosecution are the manager of the Court 
of Wards and other officers of the Jalala¬ 
bad (Mamdot) Estate In these circum¬ 
stances the Magistrate should have kept 
himself as much aloof from the estate 
and its officials.as possible. It is, how¬ 
ever, admitted that during his frequent 
visits to Ferozepoe he puts up at the 
Mamdot house and occasionally holds his 
Court there. At one hearing (15th 
March) he had fixed this very case for 
hearing at the Mamdot house The 
Magistrate appears to have done all this 
in the ordinary couise of things and I am 
sure, he is not in fact influenced in any¬ 
way there against the petitioner. But 
I consider this circumstance sufficient to 
establish a connexion between him and 
the complainant and his supporters 
which might justify a reasonable appre¬ 
hension in the petitioner's mind of 
partial'ty towards the complainant. In 
my opinion this fact brings the case with¬ 
in the rule laid down by Lush, J., in the 
well-known case of Sargeant v. Dale (1), 
which has always been regarded as em¬ 
bodying the principles on which the High 
Courts in India deal with applications 
under S. 526. Reference mav in this 
c naexion he mide to the fol'owing o' sji- 
vitionsof Lord Hewart, C. J , in The 
King v. Sussex Justices Ex paite Mc¬ 
Carthy (2): 

The trial of a case should be in an atmos¬ 
phere which coes net create even a suspicion 
that there h is been or is likely to be an im 
proper interference wiih the course of justice. 

* ‘ * A long line cf c ses shows that it 

is not merely of s> m3 import, nee but is of fun i 
damental impoitance that justice should not| 
onlv be done but should manifestly be seen to 1 
be doni. 

This has again been emphasized in the 
recent cise of Rex v. Ex parte Parhins 
(3). See also the decisions of our High 
Court in Sardari Lai v. Emperor^ (4) and 
Amar Singh v Sadhu Singh (5). The 
case must, therefore, be transferred to 
another Court. Accordingly I withdrew 
it from the Court of the Sub-Divtstonal 
Magistrate, Fazi lka, and remit it to the 

(1) [1877] 2 Q. B. D. 537. 

(•J) [1914] 1 K. B. 256. 

(3) [1927] 2 K. B. 47 5. 

(4) A. I. R. 1 923 Lab. 264=3 Lah. 4 4-3. 

( 5 j A. 1. R . 1925 Lah. 361—6 Lah 396. 
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District Magistrate, Ferozepure, who will 
try it himself or send it to another 
Magistrate at the headquarters having 
no connexion of any kind with the Mam- 
dot Estate or its officials. 

As the disposal of the case has already 
been delayed for a very long time the 
trying Magistrate will see that no fur¬ 
ther delay takes place. The petitioner 
has stated before me that he does not 
want a de novo trial. 

A.L./R.K. Application allowed. 
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Dalip Singh, J. 

Murli Singh —Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 1675 of 1927, De¬ 
cided on 9th January 1928, reported by 
Dist. Magistrate-Gurgaon, on 11th Octo¬ 
ber 1927. 

Arms Act, S. 14 —License for a full sized 
gun—-Possessing half barrel gun is an offence. 

Where a license granted relates -to a fall¬ 
sized gun, tho person holding -suoh a license 
cannot keep a half-barrel gun under it. 

[P 759 C 2] 

N. C. Mehra —for Petitioner. 

Order. —The petitioner was convicted 
under S 19 (1), Arms Act, in the follow¬ 
ing circumstances: He had a license for 
a half-barrelled gun. Oa 20th Novem¬ 
ber 1926, he applied fora lioense for a 
full sized gun This was granted on 8th 
February 1927. He deposited the license 
for the half-barrelled gun in the District 
Magistrate’s Court, but failed to deposit 
the gun itself. An order was issued by 
the District Magistrate and duly served 
on the accused asking him to deposit his 
half-barrelled gun as its license had been 
cancelled. The petitioner was personally 
served but failed to deposit the gun and 
was accordingly ohallaned under S. 19, 
Arms Act. The accused admits the fact 
but stated that he thought he could keep 
his half-barrelled gun under his new 
license for a full sized gun. He was 
•sentenced to a fine of R 9 . 25 or in default 
to suffer one month’s rigorous imprison¬ 
ment. The proceedings have been for¬ 
warded for revision by the District 
Magistrate on the ground that under 
S. 14, Arms Act the petitioner was en¬ 
titled to keep a full sized gun and, 
therefore, did not exoeed the extent of 
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the license by keeping a half-barrelled 
gun. The form of the license, however,, 
clearly contains a description of the 
weapon kept and a half barrelled gOD 
cannot be described as a full barrelled 
gun. I, therefore, consider that there is 
an offence. 

The next point urged is that the 
offence is only technical and the sen¬ 
tence of Re. 1 would be sufficient. There 
would have been great force in this con¬ 
tention if the accused had not been per¬ 
sonally served and ordered to deposit his 
gun with the District Magistrate. If 
he chose to take the risk of interpreting 
the law as he thought it should be or 
was, he must suffer the consequence. 
However, the accused is an ignorant man 
and his gun has been confiscated and I 
think that a fine of Re. 1 with one 
day's rigorous imprisonment in default 
will meet the ends of justice and I order 
accordingly. 

A.L/R.K. Sentence reduced. 


A. I R. 1928 Lahore 759 (2) 

JAI LAL, J, 

Faqir Singh —Accused—Petitioner. 

v. 

Emperor— Opposite Party. 

Criminal Misc. Appln. No. 88 of 1928, 
Decided on 22ad June 1928, for quash¬ 
ing the proceedings for warrant of peti¬ 
tioner’s arrest. 

(а) Criminal P. C. Ss. 476 and 195—Sec¬ 
tions refer to the " Court " and not to the 
“ Judge ” or “ Presiding Officer ” of the Conrf. 

Sections 195 and 476, Crimiual 1\ C., make 
reference to the " Court ” and not to the 
"Judge” or even the" Presiding Officer ” of the 
Court. It is clear that, whether the Judgo or 
the presiding offioer is the same or a different 
por9on, the Court remains the same aDd it is 
tho Court that is competent to make the 
complaint. [P 761 C 2] 

(б) Civil P. C., 0. 20, R. SO —Proceedings 
arising out of an application to obtain a copy 
must be deemed to be pending before the Court 
which decided the case—Application made to 
an official to grant a copy must be deemed to 
have been made to the Court. 

Under 0 20. R. 20, it is the duty of the 
oourt whioh has deoided a caso to give a copy 
of the judgment and the decree to the parties 
on application, and suoh an application, has 
to be made to that Court. The proceedings 
arising out of an application to obtain a oopy 
therefore must be deemed to be pending beforo 
that Court. It is open to the Court to delegate 
us functions to somebody else and the offioial 
to whom auoh functions are delegated really 
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oxercises thorn on behalf of the Court and acta 
as its ministerial officer. He is the custodian 
of the records of the Csurt on its behalf and 
therefore any application made to that official 
must also be deemed to have been made to 
the Court. * [P 761 C2] 

Ii. G. Soni —for Petitioner. 

Abdul Rashid and Ahmad Hassan — 
for tho Crown. 

Order .—The facts of this case are 
peculiar. Oa 7th Juno 1926 the peti¬ 
tioner Bawa Faqir Singh, who is an 
advocate of this Court, instituted a suit 
in his personal capacity in the Court of 
the Subordinate Judge, 4th Class, of 
Amritsar for the recovery of Rs. 800 
against one Mr. Grosso. A decree was 
grauted in his favour for R3. 160 on 
13th December 1926. The petitioner 
apparently decided to appeal against the 
decree dismissing a large portion of his 
claim. Such an appeal should ordi¬ 
narily have been file! within 30 days ; 
but this was not doae. It is alleged 
that on 3Lst January 1927, he filed an 
application for a copy of the judgment 
and the decree in the case. An examina¬ 
tion of the application shows that it 
was addressed to the officer in charge of 
the Copying Department of the Amritsar 
District and the signature of the peti¬ 
tioner bears the date of 4th January 
1927. It appears that the Registrar of 
the Small Cause Court at Amritsar is 
the offioer-in-chargo of the Copying 
Department, and incidentally it happened 
that the same officer, that is to say, the 
Subordinate Judge, 4th Class, who 
decided the suit in question, exercised 
the powers of the Registrar, Small Cause 
Court. 

After the application of the copies had 
been presented a clerk io the office of 
the Registrar wrote an order to the effect 
that thp copy applied for may be granted. 
This order bears the date of 7dh January 
1927. It was placed before the Registrar 
for signature on 31st January 1927, 
along with othe r papers. The sugges¬ 
tion of the prosecution is that there was 
collusion between the clerk and the peti¬ 
tioner and a wrong dat6 had been writ¬ 
ten on the order under the expectation 
that the Registrar would not notice the 
date and would sign the applicition in 
or.limry course. Admittedly application 
for copies made on 7th January 1927, 
would have enabled the petitioner to file 
an appeal within limitation, but an ap¬ 
plication made on 31st January would 


have the contrary effect. The Registrar, 
however, noticed the wrong date and 
held a departmental enquiry with the 
result of which we are not concerned. 

On 9th March 1928 the police ap¬ 
pealed to the District Magistrate for per¬ 
mission to investigate this matter, alleg¬ 
ing that an offence under S 468,1 P. C , 
had been committed by the petitioner. 
This permission having been granted in¬ 
vestigation was taken up by the police 
and the petitioner was arrested and sent 
up for trial under S. 463, I. P C., the 
warrant for his arre3t haviog been issued 
on 26th March 1923. Up to that stage 
no complaint had been filed against the 
petitioner in respect of this matter by 
any competent Court. Indeed it does 
not appear that the attention of the 
Court was drawn by the police to the 
necessity of a complaint. After the pro¬ 
ceedings had been instituted in the Court 
of the Magistrate, however, whether on 
the objection of the petitioner or for 
some other reason the police moved the 
Court of the Subordinate Judge 4th 
Class, and the Registrar of tho Small 
Cause Court to file .a complaint against 
the petitioner. It may be mentioned 
that the Presiding Officer who originally 
decided the -suit and before whom the 
application for the copies was placed for 
signature had in the meantime been 
transferred and another officer, Lala 
Guru Datt, had succeeded him, conse¬ 
quently it was Lala Guru Datt who was 
approached by the police to file a com¬ 
plaint and he did so on 14th April 1928, 
as Subordinate Judge, 4th Class, and 
Registrar, Small Cause Court. 

An appeal against the filing of the 
compliant was preferred by the petitioner 
to the District Judge of Amritsar who 
by his order of 2nd June 1928, directed 
the withdrawal of the complaint of 14th 
April 1923. This order is based on two 
grounds: first that the offence concerned 
came to the knowledge of Lala Guru 
Datt in his executive capacity as the 
officer in charge of the Copying Depart 
ment, and that “ he could not act as a 
judicial officer under S. 476, Criminal 
P C. ” The other ground was that the 
form of the complaint was incorrect. A 
reference to the grounds of appeal to tho 
District Judge shows that the fir3t 
ground was that the Subordinate Judge 
and the Registrar, Small Cause Court, 
was not competent to file the complaint. 
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The learned counsel (or the petitioner 
explains that what his client meant was 
that the complaint should have been pre¬ 
ferred by the Presiding Officer before 
whom the application for copy was put 
up for signature and not by his successor. 
But this is not what appears to have 
been argued before the District Judge, 
and whether there is any force in this 
contention of the learned counsel on its 
merits or not, it is quite clear that the 
ground taken up before the learned Dis¬ 
trict Judge was that the Subordinate 
Judge 4th Class, and the Registrar, 
Small Cause Court, as such was not com¬ 
petent to file a complaint, but that ho 
could do so only in his executive capacity. 
I may mention at this stage that a com¬ 
plaint is necessary under S. 195 (1) (c), 
Criminal P. C. f only if the offence is 
committed in connexion with proceed¬ 
ings pending in a Court and not before 
an 1 executive officer ” and therefore if 
the present contention of the petitioner 
is correct as to his object in raising the 
first ground before the District Judge, 
then no complaint under S. 195 would 
be necessary. 

It appears that subsequent to the with¬ 
drawal of the complaiut in pursuance of 
the order of the District Judge, Lila 
Guru Datt has filed another complaint 
whether in his personal capacity or as 
an officer in charge of the copying de¬ 
partment does not appear from the pre¬ 
sent record as that complaint is not 
before me. 

The present petition is by Bawa Faqir 
Singh, praying that the proceedings 
against him, which were started on the 
•report of the police, be quashed. From 
what [ have stated above it seems to me 
that the position taken up by the peti¬ 
tioner is curious, to say the least of it, 
and this matter I will have to consider 
when deoidiog whether I should exercise 
my discretionary jurisdiction in his 
favour. 

It is now contended before me that the 
proaeoution under S. 468, I. P. C„ oould 
not be instituted against the petitioner 
except on a complaint made under S. 476 
Criminal P. C., by the Court before 
whom the proceedings in respect of the 
application wore pending. The learned 
counsel for the petitioner oouoedes that 

such Court is the Court of the Subordi¬ 
nate Judge, 4th Class and the Regis¬ 
trar, Small Cause Court. He, however, 


about the end of his arguments, made a 
half-hearted attempt to urge when it 
was pointed out by the learned counsel 
for the Grown that as a matter of fact a 
complaint had been made by the Sub¬ 
ordinate Judge, 4th Class, and the Re¬ 
gistrar, Small Cause Court, an! was with¬ 
drawn on his objection that such officer 
had no jurisdiction, that the complaint 
should have been filed by the Presiding 
Officer of the Court before whom applica¬ 
tion for copy was placed for signature 
and not by his successor in office. No 
authority was cited in support of this 
contention and Ss. 195 and 476, Criminal, 
P. C , make reference to the ' Court” and* 
not to the “Judge” or even the “Presiding' 
Officer” of the Court. It is clear that 
whether the Judge or the.Presiding Officer 
is the same or a different persoD, the 
Court remains the same and it is the 
Court that is competent to make the| 
complaint. There is, therefore, no force 
in this contention of the learned counsel. 

As there has been a good deal of con¬ 
troversy on the subject between the par¬ 
ties bofore me, it would bo better if I 
gave a finding as to the necessity of a 
complaint by the Court and as to the 
Court which should file a complaint in a 
case like this. 

Under 0.20, R. 20, Civil P.C. it is| 
the duty of the Court which has decided) 
a case to give a copy of the judgment; 
and the decree to the parties on applioa-| 
tion and 9uch an application has to> 
be made to that Court. The proceed ! 
ings arising out of an application to! 
obtain a copy therefore must be deemed 
to be pending before that Court. It is 
open to the Court to delegate its func-| 
tioQ9 to somebody else and the official to 
whom such functions are delegated really 
exercises them on behalf of the Court 
and acts as its ministerial officer. He is 
custodian of the records of the Court on 
its behalf and therefore Any application 
made to that official must also be deemed 
to have been made to the Court. 

In the present case no question arises 
even of such delegation because the ap¬ 
plication was made to the officer*in-obarge 
of the Copying Department who happened 
to be also the Presiding Officer of the 
Court which decided the suit Even if it 
be held that the application was made 
and was put before theoffioial concerned 
as a Registrar of the Small Cause Court 
who ex-officio was in charge of the Copy' 
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ing Department, then the Registrar was 
acting as a ministerial officer of the 
Court concerned, and in that capacity he 
did not exercise any executive functions 
in the matter of granting of the copies 
hut the judicial functions of the Court 
concerned under O. 20, R. 20, which are 
subject to the control of the superior 
Courts. I, am therefore, clear that the 
otfence, if any, committed by the peti* 
tioner was committed in connexion with 
proceedings in a Court and consequently 
a complaint was necessary by virtue of 
Ss 195 and 47G, Criminal P. C. I also 
hold that the only Court competent to 
file a complaint was the Court of Sub¬ 
ordinate Judge, 4th Class, or the Court 
to which such Court is subordinate. 

In view of what I have stated above 
and the peculiar attitude taken up by the 
petitioner in this case, I do not think I 
would be justified in exercising my dis¬ 
cretionary jurisdiction by quashing the 
proceedings in this case. Whatever 
might have been said about the action 
taken by the police initially, it appears 
that if proper proceedings are not now 
pending in the Court of the Magistrate, 
it is due to the self-contradictory 
attitude taken up by the petitioner. It 
is open to him to raise any objection that 
thsre may be as to the jurisdiction of the 
Magistrate before him, and, as l am not 
at present cognizant of the exact pro¬ 
ceedings that are being taken against the 
petitioner or of the nature of the com¬ 
plaint that now has been made against 
him, I do not feel justified in quashing 
such proceedings. I dismiss this peti¬ 
tion. 

N k Petition dismissed. 
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Dalip Singh, J. 

Wasakha Singh and outers—Defend¬ 
ants—Appellants. 


Mt. Gutti and another — Plaintiff and 
Defendant—Respondents. 

Second Appeal No 660 of 1927, Deci¬ 
ded on 23rd May 1928, from decree of 
Addl. Dist. Judge., Amritsar, D/- 10th 
February 1927. 

(a) Custom (Punjab)—Daughters of Kambohs 
are excluded from succession even to urban 
self-acquired property . 

Daughters of Kambohs are excluded from 
succession even to self-acquired property, 


though this property is situated in the urban 
area : A. I. R. 1926 Lah. 112 ; A. I. R. 19z7 
Lah. 241 and A. I. R. 1925 Lah. 556, Rel. on. 

. [P 762 C 2] 

(6) Riwaj-i-am—Urban properly. 

Riwaj-i-am of Amritsar District applies also 
to urban house property : 55 P. R. 1908 ; 2 

L. L. J. 27 aDd C. .1. No. 2206 of 1922, Dist 

[P 763 C 1] 

Muhammad Rafi— for Appellants. 
Mukand Lai Puri —for Respondents. 
Judgment.—The parties are Kambohs 
residing in Amritsar city. The dispute 
is about a house left by one Mian Singh, 
father of the plaintiff who is his'daughter. 
The defendants are near collaterals of the 
deceased. The daughter plaintiff claimed 
to be entitled to succeed to the house cn 
the ground that the family was governed 
by Hindu law and that the property 
was self-acquired property of her de- 
ceised father. 

The trial Court held that the daughler • 
was entitled to succeed, because the 
house was not ancestral landed prope-ty 
and, therefore, the entry in the Riwaj-i- 
am did not apply to this case. It relied 
on Gujar v. Sham Das (1), Acliha v. 
Gaman (2) and Mahomed Uagat Khan v. 
Sandhe Khan (3). 

On appeal by tho defendants collater¬ 
als, the learned District Judge held that 
Mahomed Uayat Khan v. Sandhe Khati 
(3) governed the case and that even under 
the general customary law daughters 
could succeed to it in preference to 
collaterals. 

The defendants have come on second 
appeal, having obtained a certificate 
from the learned Additional District 
Judge. On behalf of the appellants it 
has been contended that there are rulings 
of this Court namely, A. I. R. 1926 Lah. 
142, Labh Singh v. Mt. Mango (4), 
Nadhen Singh v. Mt. Ra]o (5) of which 
A I. R- 1926 Lah. 142 relates to Kambohs 
wherein it was held on the authority of 
this very Riwaj-i-am that daughters aro 
excluded from succession even to self- 
acquired property. Reference is also 
made to a judgment on the record by the 
then District Judge Mr. Brasher subse¬ 
quently referred to in A. I. R. ly^o 


ah. 142. . 

On behalf of the respondent it is con- 
nded that the Riwaj-i-am do es not ap- 


f 11 11887J 107 P. R. 1887. 
ro) f 18931 120 P. R. 1893. 

3 ! U908) 55 P. R. 1908=105 P. W. B. 1908. 
4 ) A. I. R. 1927 Lah. 241=8 Lah. 281. 

(5) A. 1. R. 1925 Lah. 5EC. 
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Jagdish Ram y. Mukand Lal 
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ply to urban house property and for this 
reliance has been placed on Mahomed 
Hayat Khan-v. Sandhe Khan (3) Ghulam 
Mahomed v. Bhura (6) and civil appeal 
No. 2206 of 1922, a Division Bench ruling. 
All these cases, however, refer to the ques¬ 
tion of the^nus in view of the general cus¬ 
tom as regards urban house property not 
connected with atftestral land which had 
been alienated by the then proprietor. 
Questions of alienation and questions of 
succession are different, and I am unable 
[to see that the Riwaj-i-am does not ap- 
Iply to all property of all kinds whether 
dtuate in a town or whether situate in 
'a village. The distinction about the 
right to alienate ancestral moveable ob¬ 
viously does not apply to a question of 
succession. The Doint, however, is not 
entirely free from difficulty, and it has 
also been contended that the Riwaj-i- 
am with reference to this particular 
question has not been placed on the 
record. However, the Riwaj-i-am is 
given in detail in Labh Singh v. 
-1/f. Mango (4), and it should be a mere 
piece of formality to require that the 
appellant should put the Riwaj-i-am 
on tho record before referring to it. The 
Riwaj-i-am obviously was in.the minds 
of all the parties and no prejudice is 
oaused to the plaintiffs, because, as 
pointed out by the trial Court, it had 
warned the parties to produce all the 
evidence necessary on the point. I, 
therefore, hold that this argument and 
the judgment of the District Judge based 
on Mahomed Hayat Khan v. Sandhe 
Khan {3) have no force in face of the 
Riwaj-i-am. 

It is next contended that it has been 
proved that Mian Sing'j, the deceased 
father, had settled in Amritsar and fol¬ 
lowed the occupation of trade and had 
presumably given up the customs of 
Kambohs who follow agricultural pur¬ 
suits and therefore, the Riwaj-i-am did 
not govern him. I have been through 
the evidence on the record and it is dear 
to me, as held by the trial Court, that 
there is no good evidence to show that 
the father of Mian Singh ever resided in 
Amritsar. There is evidence to show 
that Mian Singh himself resided at 
Amritsar where he carried on trade in 
cows and buffaloes. There is evidence 
h owever, also to show that originally he 

(6J [1920J 3 L. L. J. 27=8 P. L R 1920=S4 
I. C. 387=14 P. W. R. 1920. 54 


lived io Bharu village and that even 
after taking up residence in Amritsar he 
took land on lease for the purposes of 
cultivation at village Bharu and at vil¬ 
lage Sultan-wind. The trial Court ac¬ 
cepted this evidence as more reliable 
than that produced by the plaintiff, and 
I see no reason to dissent from that Bod¬ 
ing. I f therefore, hold that it is not 
proved by tho plaintiff on whom the onus 
lay in the circumstances that Mian Singh 
had abandoned the customs governing 
the Kambohs of villages, for the customs* 
if any, governing the Kambohs of Amrit¬ 
sar or the personal law of the parties if 
that is followed by the Kambohs who 
have been long residents in Amritsar. 

For these reasons, I accept the appeal 
and dismiss the plaintiff’s 9uit. In the 
circumstances, I leave the parties to 
bear their own costs throughout. 

Note.— I must note that I declined to 
allow counsel for the respondents to con¬ 
tend that the Riwaj-i-am unsupported 
by instances opposed to the general 
custom did not shift the onu9 in view of 
Lahh Singh v. Mt. Mango (4) and Jugal 
Dan v. Mt. Jasodhan Bat (7). 

N - K - Appeal accepted. 

(1) A. 1. K. 1923 L»h. 212=9~Lah. 110. 
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Jai Lal, J. 

Jagdish Ram and another —Plaintiffs 
—Appellants. 

•v. 

Mukand Lal — Defendant — Respon¬ 
dent. 

Second Appeal No. 271G of 1927, De¬ 
cided on 28th February 1928, from 
deoree of Addl. Judge, Hoshiarpur 
D'-lGth June 1927. P 

(a) Civil P. C., O. 7, II. 6-Onus. 

Where, prima facie, suit is btrred but for 
the alleged minority of plaintiffs onus is on 
plaintiffs to prove that suit is within time. 

(i>) Evidence Act, S. 101 —Onus immateria'— 
Pule, that where parties have led evidence on 
particular wr0 ng allocation of burden 

of proof does not entitle the party on whom 
burden is subsequently placed to claim re¬ 
mand, is not m jlexible. 

The rule that where parties have led evi¬ 
dence on a particular issue, tho wrong allooa- 
tioa of the burden of proof does not entitle 
he party on whom the burden of proof is subs- 
equently placed to claim a remand, is not- 
inflexible but its applicability must depend 
upon the foots of tho case, the nature of tho 
point involved and the evidence produoed bv 
both parties. [p 7Gi q ? 
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N. C. Pandit — for Appellants. 

Mukand Lai Puri —for Respondent. 

Judgment—The only question which 
is raised in this second appeal before me 
is the question of limitation. In the 
trial of the case an objection was raised 
by the defendant that the plaintiffs' suit 
was barred by time The trial Court 
framed an issue on the question of limi¬ 
tation and placed its burden on the de¬ 
fendant, and finally held in favour of 
the plaintiffs and decreed the suit. On 
appeal by the defendant the District 
Judge held that the burden of proving 
that the suit was within time was on the 
plaintiffs. He, however, considered that 
as both the parties had led evidence on 
the question of the plaintiffs’ age which 
was the determining factor on the ques¬ 
tion of limitation, the wrong allocation 
of the burden of proof by the trial Court 
was immaterial and therefore declined 
to remand the case as prayed for by the 
plaintiffs and proceeded to decide the 
question of limitation on the evidence 
which was already on the record and 
thereupon held that the plaintiffs bad 
failed to prove that their age was such 
as to entitle them to claim that the suit 
was within limitation. 

Before me it is contended that the 
burden of proof lay on the defendant. 

I am unable to agree in this contention. 
•It was for the plaintiffs to establish 
that their suit was within limitation. 
Normally it would haVe been barred by 
time, but for the alleged minority of the 
plaintiffs. I consider, therefore, that the 
view of the District Judge that the 
burden of proof lay on the plaintiffs is 
correct. 

I am not, however, prepared to agree 
witn the learned Judge that the plain¬ 
tiffs were not entitled to a remand after 
he had changed the burden of proof. The 
counsel for the respondent has cited cer¬ 
tain authorities in support of the Dis¬ 
trict Judge’s view that where parties 
have led evidence on a particular issue, 
the wrong allocation of burden of proof 
does not entitle the party on whom 
such burden of proof is subsequently 
placed to claim a remand. This rule, 
in my opinion, cannot be held to be in¬ 
flexible, but its applicability must depend 
upon the facts of each particular case, 
the nature of the point involved and of 
evidence given by both parties. There 


may be cases where the person on whom 
the burden of proof lay gave evidence in 
support of his allegations which on the 
face of it is of no value and the other 
party did not consider it necessary to 
take up the time of the Court by produc¬ 
ing the whole of the evidence ‘which he 
could produce to rebut the allegations of 
the other side In this case, in my 
opinion, the plaintiffs did not produce 
the whole of the evidence which they 
could produce if the burden of proof had 
initially been placed upon them. I con¬ 
sider, therefore, that they are entitled 
to an order of remand 

I accept this appeal, set aside the 
decree of the District Judge and remand 
the case to the trial Court with direc¬ 
tions to take evidence of the parties on 
the question of limitation assuming that 
the burden of proving that the suit is 
within time is on the plaintiff- and then 
to decide the suit on its merits. The 
costs of the proceedings hitherto taken 
will abide the result. The Court-fee on 
the memorandum of appeal will be re¬ 
funded to the appellants. 

d.r./r.k. Appeal accepted. 

A I. R 1928 Lahore 764 

Tek Chand, J. 

Banarsi Das —Plaintiff—Appellant. 

v. 

Muhammad Hussain and others — 
Defendants—Respondents. 

Second Appeal No. 2425 of 1927, De" 
cided on 16th May 1928, from deoree of 
Dist. Judge, Delhi, D/* 12th April 1927- 

Punjab Courts Act, S. 42 —Course of appeal 
is determined by the original character of the 
plaint—Civil P■ C. S. 102. 

The course of appeal is determined by the 
character of the plaint as originally made 
and is not affected by the plaintifl subsequently 
dropping or being unable to seek relief with 
regard to a part of his claim : A. 1. R. 1925 
Bom. 440 and 22 M. L. J. 47, Rel. on. 

A plaintiff sued a defendant for ejectment. 
But later he withdrew his prayer for eject¬ 
ment and confined his claim merely to reco¬ 
very of rent, the amount of which was below 
Rs 500/- It was contended that no second ap¬ 
peal could lie from the decision in that case 
because after the withdrawal of the prayer 
for ejectment the suit assumed a charaoter ot 
a small cause. 

Held : second appeal would lie. [P 765 C 2] 

Bishan Narain— for Appellant. 

Muhammad Amin and Nanwa Mai 
Respondents. 
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Judgment.—The relevant facta relat¬ 
ing to the dispute, which hag given rise 
to this second appeal, appear to be as 
follows : 

Muhammad Ahmad, respondent was 
the original owner of a hous4 which he 
sold to the plaintiff Benar9i Das in 1921 
and of which he became the tenant under 
the vendee for the date of the sale. The 
house was actually in the possession of 
Muhammad Hussain and Muhammad 
Akbar respondents, who were originally 
tenants under Muhammad Ahmad and 
who after the sale continued to occupy 
it as his sub-tenant3. Muhammad Ahmad 
made default in payment of rent to 
Benarsi Das who had from time to time 
to sue him for recovery thereof. All 
these suits except the one relating to 
rent from 2Gth July 1923 to 18th Feb¬ 
ruary 1924 were decreed. In that suit 
Muhammad Ahmad pleaded that rent up 
to 15th January 1924 had been paid to 
the plaintiff and in support of his con¬ 
tention produced a receipt by plaintiff 
giving him a complete discharge np to 
that date. He also stated that the two 
sub-tenants Muhammad Hussain and 
Muhammad Akbar had attorned direct 
to the plaintiff. The Judge, Small Cause 
Court, held the payment proved and dis¬ 
missed the suit on 26th March 1924. 

Shortly afterwards, the plaintiff rely¬ 
ing on the defence of Muhammad Ahmad 
sued Muhammad Hussain for ejectment 
and recovery of rent from 8th January 
1924 to.30th August 1924. Muhammad 
Hussain pleaded that no pivity of con¬ 
tract existed between him and the plain¬ 
tiff and that he along with Muhammad 
Akbar was holding the house under 
Muhammad Ahmad. On this Muham¬ 
mad Ahmad and Muhammad Akbar 
were impleaded as defendants. The trial 
Court upheld Muhammad Hussain's 
plea that the relationship of land¬ 
lord and tenant did not exist between 
him and the plaintiff and dismissed the 
suit as against him and Muhammad 
Akbar, but passed a decree for Rs. 115-8 
against Muhammad Ahmad alone. It 
may be mentioned that during the pen¬ 
dency of this suit the plaintiff had sold 
the house to Muhammad Hussain and 
had made a statement that in view of 
this sale he oould not get any relief by 

a3 originally prayed 
and that that part of his'olaim might be 


On appeal by Muhammad Ahmad the 
learned Additional District Judge was 
of opinion that the decision of the Small 
Cause Court Judge dated 26th March 
1924, fhough “ not strictly” operating as 
res judicata” was on general principle 
a bar to the plaintiff’s claim against 
Muhammad Ahmad, and that for this 
reason and also because Muhammad 
Ahmad had not been originally impleaded 
a9 a defendant no decree could be passed 
against him. He farther held that the 
relationship of landlord and tenant did 
not exist between the plaintiff and Mu¬ 
hammad Hussain, and accordingly he 
accepted Muhammad Ahmad’s appeal 
and dismissed the suit in its entirety. 
Benarsi Das has come up in second ap- 
peil to this Court. 

A preliminary objection is raised by 
Mr. Nanwa Mai on behalf of Muhammad 
Ahmad respondent that as the plaintiff 
had before the decision of the suit by the 
trial Court, withdrawn his prayer for 
ejectment and had confined his claim 
merely to recovery of rent, the amount 
of which was below Rs. 500, no second 
appeal lies under S. 42, Punjab Courts 
Act In my opinion this objection has 
no force and must be overruled I Q 
Ganapa Putta v. Hammad Saiba (l)and 
Cheriyonni v. Nkerapoyill (2), it was 
hold, under somewhat similar circum¬ 
stances, that the course of appeal is 
determined by the character of the plaiut 
Hy raade and is not affected 
by the plaintiff subsequently dropping 
or being unable to seek relief with regard 
to a part of his claim. I agree with this 
.view of the law, and hold that the second 
appeal is competent. 

Coming now to the merits, the P l a i n - 

fh« ^ Qt f ,8 / D0t 0QtitIed fc0 go behind 
the finding of fact concurrently arrived 

at by both the Courts below that no 

UTm £ ° 0Dtr J a S exi8fc0d b8tween him 
and Muhammad Hussain or Muhammad 

Akbar, and I cannot interfere with th© 
dismissal of the suit as against them 

As to Muhammad Ahmad. I am, how- 

fearn^ ‘W* 6 judgm9Qfc of 

learned Additional District Judge cannot 
be sustained. The decision of the Judge, 

fig 11 - 0aQ8e 9 oart > datet * 26th Maroh 

1924, is admittedly not res judicata 
under^Oivil P . G B ut ifc 

(1) A. I, R, 1925 Bom. 440=* 19 R^m “ 

S” n: ' ‘ ,=1S L °- 
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held to be a bar to the trial of the issue 
relating to the rights of the plaintiff 
and Muhammad Ahmad, under the gene¬ 
ral principles of res judicata. That 
decree, however, really proceeded on the 
finding that payment of rent, up to 15th 
January 1924 had been proved and the 
receipt produced by Muhammad Ahmad 
was genuine. There was no well-con- 
sidered decision on the question of the 
termination of the relationship of land' 
lord and tenant between plaintiff and 
Muhammad Ahmad and any remarks in¬ 
cidentally made therein by the Judge, 
Small Cause Court, cannot operate as a 
bar to that point being re-agitated in 
this suit. After going through the re¬ 
cord I agree with the finding of the trial 
Court th vt Muhammad Ahmad continued 
to be the tenant of the plaintiff and was 
bound to pay the rent. 

There is no force in the further argu* 
ment of the learned District Judge that 
in the plaint as originally lodged no 
relief had been claimed against Muham¬ 
mad Ahmad. He had been impleaded 
subsequently on Muhammad Hussain's 
objection and a decree could be passed 
against him on the finding that he was 
still the tenant of the house under the 
plaintiff. 

I cannot, however, see how the plain¬ 
tiff could be granted a decree for rent 
from 8th January 1924 to 18th Feb¬ 
ruary 1924, for which his suit has been, 
rightly or wrongly, dismissed by the 
Judge, Small Cause Court. 

The result is that I accept the appeal, 
set aside the judgment and decree of the 
lower appellate Court and in lieu thereof 
pass a decree for Rs. 98 as rent from 
19th February 1924 to 13th August 1924 
in favour of the plaintiff against Mu¬ 
hammad Ahmad defendant. The suit 
against Muhammad Hussain and Muham¬ 
mad Akbar is dismissed. 

Muhammad Ahmad must pay the costs 
of the appellant throughout. 

N K. Appeal accepted. 


A I. R 1928 Lahore 766 

Tek Chand, J. • 

Amar Singh— Defendant—Appellant. 

v. 

L'hhajj u Mal and others —Plaintiffs and 
Defendants—Respondents. 

Misc. Second Appeal No. 755 of 1927, 
Decided on 28th Nov. 1927, from order 
of Addl. D. J. Lahore, D/-26th Feb. 1927 

(fi) Execution—Suit for declaring execution 
proceedings null and void does not he until the 
decree itself is set aside. 

No Court, has jurisdiction to entertain a suit 
to declare proceedings in execution of a decree 
passed by a competent Court null and void so 
long as the decree itself is not set aside either 
on appeal or .in a regular suit on the ground of 
fraud under conditions under* which the law 
allows such a decree to be so challenged. 

[P 763 Cl] 

(6) Decree — Setting aside—Suit dees not lie 
to set aside a decree on the ground of its being 
wrong—Appeal is the remedy. 

A party to a decree is not entitled to main¬ 
tain a suit to have the decree set aside on the 
ground that it was wrong. His remedy is to 
have it set right in appeal: 41 Cal. 990 and 43 
Cal. 217, Rel. on. [P 703 C 2] 

(c) Civil P. C., S. 104 (2)— Suit dismissed on 
a preliminary ground—Case remanded in 
appeal — Appeal preferred on the remand order 
— Appeal teas held competent as the order of 
the trial Court teas not one rejecting the plaint. 

A suit was filed for declaring ineffectual 
certain execution proceedings. It was dis¬ 
missed by the Subordinate Judge on the 
ground that plaintiff having preferred no 
appeal from the decree, the present suit was 
not maintainable- On appeal by the plaintiti 
the District Judge held that the suit was main- 
tdiuable and remanded the case under 0.41, 

R. 23. Against this order of remand a mis¬ 
cellaneous appeal under O. 43, R. 1 (u)i was 
preferred by the defendant. It was contended 
that the order passed by the trial Court wa» 
really one rejecting the plaint, that the appeal 
to the District Judge by the plaintiff must be 
considered to have been filed under 0. 43, and 
no further appeal lay against the order of the 
District Judge as laid down in S. 104, Cl. (2). 

Held : that the order of the trial Court waj 
not ono rejecting the plaint, under O. 7, R. 
but was clearly one dismissing the suit on a 
preliminary point and the appeal preferred by 
the plaintiff himself to the District Judge was 
filed not under O. 43, Civil P. C. but under 

S. 96 against the decree passed by the Subordi¬ 

nate Judge and therefore the appeal was com¬ 
petent. L1 ,03 u lJ 

Durga Das —for Appellant. 

I. C. Chopra and Bam Ditta Mal 
Bhalla—lor Respondents. 

Judgment.*—By two mortgage-deeds 

dated 8th May 1923, and 11th May 
1920 Salig Ram and Sham Das mortgaged 
certain house prope rty at Lahore with 
" [• Letters Patent Appeal against this Judg¬ 
ment was dismissed.] 
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Dittu Mal and his son Cbbajju Mal who 
was a minor at that time. On 8th April 
1922 Dittu Mal acting for hira9etf and as 
the guardian of his minor son Cbhajju 
Mal executed a deed transferring these 
mortgagee rights to Bhai Amar Singh, 
appellant. Oa 2nd January 1924 Bhai 
Amar Singh instituted a suit for recovery 
of the money due to him on foot of the 


deed, dated 8th April 1922 and impleaded 
as defendants the original mortgagors 
Salig Ram and Sham Das and their 
mortgagees Dittu Mal and Chhajju Mal. 
In these proceedings Dittu Mal was 
originally shown as the guardian ad 
litem cf his minor son Chhajju Mal. lie 
however, refused to act and later on the 
ahlmad of the Court was appointed as 
his guardian ad litem. On 28th August 
1927 a preliminary decree was passed in 
favour of Bhai Amar Singh recoverable 
from the house property mortgaged. 
Against this preliminary decree an appeal 
was preferred to the District Judge by 
Dittu Mal and by his son Chhajju Mal 
through the ahlmad of the Court of Bawa 
Jhanda Singh who had been appointed as 
guardian al litem in the Court below, 
and Mr. Jai Gopil Sethi, advocate, was 
engaged to argue this appeal oa behalf of 
both 'appellants. Among the grounds 
urged before the learned District Judge 
was the non-liability of the minor Chhajju 
Mal on foot of the mortgage-deed which 
purported to have been executed by Dittu 
Mal for himself and his minor son Chhaj¬ 
ju Mal. On 24th January 1925 the 
learned District Judge, Mr Rangi Lai, 
athrmed the preliminary deorea passed by 
Bawa Jhanda Singh against all the defen¬ 
dants including Chhajju Mal minor with 
a slight modification whioh is not nu- 
terial for the dispute now before me. 

Shortiy afterwards, on 16th June 1925 
Chhajju Mal who had by this time be¬ 
come a major instituted a suit for a de¬ 
claration that the preliminary deorea 
passed against him by Bawa Jhanda 
Singh °n 28th August 1924j had been 
fraudulently obtained and was not bind¬ 
ing on him. This suit was dismissed on 
2isb August 1925 on the ground that the 
preliminary decree passed by Bawa Jban- 
aa Singh had merged in the decree passed 
by Mr. Rangi Lai and that, therefore, no 
suit was competent to have that deorea 
^ L A ° a PPeal against this deci- 

9uocea8fu,. by Cl,haiiu Mal ™ 


The decree-holder then took proceed¬ 
ings to have the preliminary decree made 
final. Chhajju Mal filed a number of 
objections against the decree being made 
final, pleading, inter alia, that the preli¬ 
minary deorea had been passed against 
him in proceedings in which he was not 
properly represented and that his father 
had been colluding with the decree- 
holder. These objections were beard and 
overruled by Mr. Muhammad Akbar* 
Subordinate Judge, on 12th November 
1925 it being held that soch objections 
could not be taken in proceedings to 
have the preliminary decree made final 
but that the remedy of Chhajju Mal (if 
any), was by way of a suit. A final 
decree was accordingly passed against all 
the judgment-debtors including Chhajju 
Mal on 12th November 1925. No appeal 
was filed by Chhajju Mal against th 13 
decree. 

The decree-holder then started pro¬ 
ceedings to exeoute his decree with a 
view to realize the amount that had been 
found due to him and prayed for sale of 
the mortgaged property. But before much 
progress could be made in those proceed¬ 
ings Chhajju Mal instituted another 9 uit 
on 18th March 1926 giving the history 
of the previous litigation and praying 
that a 


1Z net7h- r, ! ^*- v ba Seated in his favour 
Dfocnfldina ddf,3ndaQt:S boldmg tbit whatever 
? r d “ t g hdVa ed , Q ii kaa oa ‘be application 
h‘!L d , lst J^uary ly26 in execution, on the 
s hmmarv and fi ai j decrees „ 0 nu|1 

aQ i ‘ Q0fIectual the rights of the 
‘b. 8 P aci0Q and property of the 
minor are not liable for the paviujut of the 
decree m fi!o No. 6/i924. F “ 

It will be seen that the prayer in the 
plaint did not ask for the setting aside 
either of the preliminary or the final 
decree ou the ground that fraud had been 
ojmmittod by the decree-holdor against 
the plaintiff in proceedings prior to and 
terminating with the final decree but all 
that was sought to be deolared ineffec¬ 
tual against the plaintiff was the proceod- 
ing> that had been taken in execution of 
the final deoree above mentioned 

This suit was dismissed by the Sub¬ 
ordinate Judge (Lala Pars Ram) on two 
grounds: firstly, that the preliminary 

decree could not be challenged in [ a0 e o 

the dismissal of the plaintiff’s previous 

fchl^h 2L f , Au .e ust 1925; and, seoondly, 

at th« h H Pkln ^ lff bavin § bec ome a major 
at the time when proceedings for passing 
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the final decree were going on and having 
unsuccessfully filed objections to the 
decree being made final and having pre¬ 
ferred no appeal therefrom the present 
suit was not maintainable. On appeal 
by the plaintiff the Additional District 
Judge, Lahore, held that the suit was 
maintainable and remanded the case 
under 0. 4L, R. 23, Civil P. C., for dis¬ 
posal on the merits. 

* Against this order of remand a miscel¬ 
laneous appeal under O. 43, R 1 (u) has 
been preferred by the defendant Bhai 
Amar Singh. A preliminary objection is 
taken by Mr. I. C. Chopra against the 
maintainability of this appeal on the 
ground that the order passed by the trial 
Court (Lala Pars Ram) was really one 
rejecting the plaint, that the appeal to 
the Additional District Judge, by the 
plaintiff must be considered to have been 
filed under 0. 43 and no further appeal 
to this Court lies against the order of the 
District Judge as laid down in S. 104, 
Cl. (2), Civil P. C. In my opinion there 
is no force in this objection. The order 
iof the trial Court was not one rejecting 
the plaint, under 0. 7, R. 11, but was 
Iclearly one dismissing the suit on a pre¬ 
liminary point and the appeal preferred 
by the plaintiff himself to the Additional 
District Judge was filed not under 0. 43, 
Civil P. C., but under S. 96 against the 
decree passed by the Subordinate Judge. 
1 must, therefore, overrule the prelimi¬ 
nary objection and hold that the appeal 
is competent. 

On the merits both counsel have ad¬ 
dressed me at length and after giving full 
consideration to their arguments I am of 
opinion that the -decision of the learned 
District Judge oanaot be sustained As 
already pointed out the present suit is 
not one by the plaintiff to have the pre¬ 
liminary or the final decree set aside on 
the ground of fraud but the prayer is to 
have the proceedings started on 1st 
January 1926 to execute the final decree 
declared null and void. It is obvious 
that no Court has jurisdiction to enter¬ 
tain a suit to declare proceedings in 
execution of a decree passed by a compe¬ 
tent Court null and void so long as the 
decree itself is not set aside either on 
appeal or in a regular suit on the ground 
of frand under conditions under which 
the law allows such a dooree to be so 
challenged. The plaintiff’s suit must, 
therefore, fail on this short ground. 


I do not, however, wish to rest my 
decision on a mere technicality. Mr. 
I. C. Chopra has contended that in the 
body of the plaint the plaintiff-respon¬ 
dent had stated that the proceedings 
terminating in the preliminary decree 
were tainted with fraud and that though 
the last paragraph of the plaint is not 
happily worded, it must be taken to 
mean that the plaintiff really wanted to 
have the decrees set aside on the ground 
of fraud perpetrated on him by his father 
during his minority in collusion with 
the decree-holder. But as already poin¬ 
ted out the plaintiff had become a major 
at the time when the proceedings to 
make the preliminary decree final were 
going on and had actually appeared in 
Court and raised the very same objec¬ 
tions on which he now bases the present 
suit. Mr. Muhammad Akbar, Subordi¬ 
nate Judge, who was properly seized of 
the case, give a decision on those objec¬ 
tions on 12th November 1925. Whether 
that decision was right or wrong it i3 
not for me now to decide. The plaintiff 
does not allege that any fraud was per¬ 
petrated in the proceedings pending before 
Mr. Mohammad Akbar. Even if we 
were to suppose thit the order passed by 
him was wrong the remedy of the plain¬ 
tiff was to hive it set right in appeal. 
He certainly is not entitled to maintain 
a suit to have the decree set aside 
on the ground that it was wrong. If any 
authority were needed for this propo¬ 
sition, referenco may be made to the 
judgments of Sir Lawrence Jenkins in 
Nanda Kumar v. Ram Jiban (1), and 
Kusadhaj Bhakta v. Broja Mohan Bhakta 
(2), in which the question has been dis¬ 
cussed at length. I am, therefore, of 
opinion that the Subordinate ;Judge had 
come a to a correct conclusion and bad 
rightly dismissed the suit. Accordingly 
I accept the appeal, set aside the decision 
of the learned Additional District Judge 
and restore that of the trial Court dis¬ 
missing the plaintiff’s suit. The appel¬ 
lant will get his costs in all Courts. 

A.L./R.K. Appeal accepted. 


(1) [1914] 41 Cal. 990=19 C. L. J. 457=28 
I.C. 337*18 0. W. N. 6S1. 

(2) [1916J 43 Oal. 217=31 I.C. 13=19 C.VV.N. 
1228. 
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Agha Haidar and Broadway, JJ. 

Nariniar Singh and others— Defen¬ 
dants—Appellants. 

v. 


C. il. King —Plaintiff—Respondent. 
First Appeal No. 780 of 1923, Decided 
on 18th June 1928, from decree oE Sr. 
Sub-Judge, Lahore, D/- 2nd January 1923. 

(a) Evidence Act, S. 18— Admission by one 
defendant in a suit is not evidence against the 
other. 


Aq admission, or even a confession of judg¬ 
ment, by one of several defendants in a suit is 
no evidence against the other defendants: 2 
I. A. 113, Foil. [P 771 C 1] 

(6) Civil P. C., 0. 8, R. 5— Defendant not 
putting in any written statement—li. 5 does not 
apply. 

Order 8, R. 5, does not apply to a case where 
the defendant has not put in any written state¬ 
ment at all. Further the verification of the 
plaint is not evidence on which a suit can be 
decreed whether the adversary does or does not 
appear: 43 Cal. 1001, Foil. [P 771 C 1] 

d/. L. Puri, S. L. Puri and A:nar Nath 
Chona —for Appellants. 

Carden Noad and Jagan Nath Bhan * 
dari —for Respondent. 


Agha Haidar, J. —This appeal arises 
out of a suit brought for damages for a 
libel published'in the issue of a certain 
newspaper called the Akali, dated 6th 
April 1921. The defendants to the suit 
are Narindar Singh, thealleged publisher, 
Abdur Rahman, the alleged printer, and 
Pratap Singh, the alleged editor of the 
said ne .v 3 paper.Tae rest of the defendants 
4 to 15, were, according to the plaintiff, 
members of the Managing Committee and 
proprietors of the Akali Newspaper 
Narindar Singh and Pratap Singh were 
oonfined in jail at the time of the insti¬ 
tution of the suit and did not put in 
appearance in the case, nor filed any 
written statement, and the suit against 
them proceeded ex parte Abdur Rahman 
the printer only put in a written state¬ 
ment and as regards para. 2 of the plaint 
whioh contained the allegation that 
Narindar Singh, defendant 1, was the 
publisher, Abdur Rahman, defendant 2 
was the printer and Pratap Singh defen¬ 
dant 3 was the editor, he pleaded that 
the said paragraph was correct in so far 
that on the date in question Narindar 
Singh was the publisher, Pratap Singh 
was the editor and he (Abdur Rahman) 
was the printer. As to the rest of his 
1928 L/97 & 98 


pleas we are not concerned in the present 
appeal. 


About the time of the publication of 
thealleged libel there was a movement 
for reform among a certain section of tte 
Sikhs in respect of tbe Gurdawaras The 
Akalis represented the reform party and 
were trying to take possession of the 
Sikh Gurdawaras with a view to manage 
them according to their own ideas. 
Matters came to a head in the distur-’ 
bances which took place on 20th Febru¬ 
ary 1921, when a number of Sikhs lost 
their 'lives within the precincts of the 
Gurdawara at Nankana. The history of 
this unrest and its tragic end need not be 
recapitulated here, as it is given in full 
detail in tbe judgment of a criminal ap¬ 
peal, delivered by this Court aud printed 
in Mahant Narain Das v. Emperor (l). 
As already stated, the alleged libel, ac¬ 
cording to the plaintiff was published in 
the issue 'dated 6th April 1921, of the 
newspaper called the Akali. It made a 
number of charges of negligence and care¬ 
lessness against the plaintiff in that it 
was stated that the plaintiff did not take 
sufficiently prompt and vigorous steps in 
order to prevent the bloodshed at the 
Nankana Gurdwara. The statement, how¬ 
ever, with whioh we are concerned in the 
present appeal, is to be found at p. 5 of 
the printed paper book and is also em¬ 
bodied in Cl. 3 (b) of the plaint. It runs 
as follows: 


It is a general rumour that Mahant Narain 
Das made Mr. King his own by some secret 
means, and for this reason Mr, Kinc used to 
back the Mahant and for this very reason cave 
the letter to Pithless Kartar Singh Bedi, other- 
wise what need had Mr. King in beooming a 
egai adviser of the Mahant. There is no doubt 
that there is something wrong in the matter. 
It may be that we might fail to prove it. but 
we a™ convmoed that Government officials had 
a hand in the Nankana Tragedy. 

This extract, according to Mr. King 
oontainod innuendoes suggesting thit he 
Uttr. King; had aooepted a bribe or illegal 
gratifications from Mahant Narain Das 
and that as a consequence of this aot he 
secretly helped the Mahant in breaking 
the law and thus aided and abetted the 

nf 9r t S h« ?xT ght , aboufc the “assaore 

of the Sikhs at Nankana. Mr. King, who 
was a senior distinguished member of 

IS“ Cl7 i 1 . * et ™ Q and at the time ocou- 
pied ah‘ g h aud responsible position of 
tbe Commiss ioner of Lahore Division 

U) A. I. R. 1922 I ah. 1=3 I a h. lIT~-' 
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naturally resented this statement and 
brought the present suit, as already 
stated, on 12th July 1921. The trial 
Court held that Mr. King had been negli¬ 
gent in the performance of his duties, 
that this interference was neither un¬ 
reasonable nor unfair, and that the de¬ 
fendants, therefore, did not exceed the 
bounds of fair comment in publishing a 
statement to this effect. It, however, 
held that the passage reproduced in para.3 
(b) of the plaint was libellous. This point 
which was in fact conceded by counsel 
for the defendants in the Court below 
was not seriously urged by counsel for 
the appellants before us. The learned 
Subordinate Judge dismissed the plain¬ 
tiff's suit as regards defendants 4 to 15. 
He, however, decreed the plaintiffs’ claim 
and awarded him the substantial sum of 
Rs. 8,000 against defendants 1, 2 and 3 
with proportionate costs. Mr. King has 
not filed any appeal as regards the dis¬ 
missal of his claim against defendants 4 
to 15, nor has.he challeged by way of cross 
appeal or objections the amount of 
damages awarded to him by the Court 
below. 

The appeal in this Court purports to 
have been filed on behalf of three persons 
namely, Narindar Singh, Partap Singh 
and Abdur Rahman, by Mr. Sant Singh, 
vakil for the appellants. The late Mr. 
M. S. Bhagat signed the memorandum of 
appeal for the said Vakil, Mr. Sant Singh. 
On a reference to this vakalatnama filed 
with the memorandum of appeal in this 
Court, we find that Mr. Sant Singh was 
engaged to appear only for and on behalf 
of Narindar Singh and Partap Singh. At 
the time of the argument Mr. Amar Nath 
Chona asked that he was appearing on 
behalf of'Abdur Rahman, but as there was 
no proper presentation of the appeal on 
behalf of Abdur Rahman, Mr. Amar 
Nath Chona had no locus standi to repre¬ 
sent him. Accordingly as no appeal on 
behalf of Abdur Rahman is legally before 
us, we have no alternative except to dis¬ 
miss the appeal so far as he is concerned. 

Mr. Mukand Lai Puri appeared for the 
other two appellants, namely, Narindar 
Singh and Partap Singh, the alleged 
publisher and editor respectively, of the 
newspaper Akali. He raised two points: 
(1) that there was no evidenoe that 
Narindar Singh was the publisher and 
Partap Singh was the editor of the news¬ 
paper in question on the date on which 
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the alleged libel was supposed to have 
been published in the Akali newspaper; 
and (2) that the amount of damages was 
excessive. 

As regards (1) it may be noted that in 
dealing with the liability of defendants I 
to 3 the learned Subordinate Judge has 
disposed of the matter in a somewhat 
perfunctory manner. He says that 

it is admitted by defendant 2 namely Abdur 
Rahman, that he is the printer and defendants 
1 and 3 are the publisher and the editor respec¬ 
tively, and the liability of all these is indis¬ 
putable. 

This is a very unsatisfactory way of 
dealing with an important point in the 
case. Now, so far as defendant I, namely 
Narindar Singh, is concerned, there is no 
satisfactory evidence on the record that 
he was the publisher of the newspaper 
Akali on 6th April 1921. A copy of a 
newspaper, which purports to be the 
Akali of 6th April 1921, is on the record, 
but neither is it exhibited, nor have the 
requirements of 0. 13, R. 4, Civil P. C., 
been oomplied with in respect of the 
same. Beyond the fact that this parti¬ 
cular document contains words indicating 
that its publisher was a person named 
Narindar Singh we know nothing. Re¬ 
ference has been made to the statement 
of one Lala Mehar Chand (P. W. 1) in 
order to show that defendant 1 was the 
publisher of the newspaper Akali dated 
6th April 1921. This evidenoe, in our 
opinion, is wholly inadequate to prove 
that defendant 1 Naraindar Singh, was in 
reality and in fact the publisher of the 
newspaper, a copy of which containing 
the libel in question is on the rocord. 
We could not trace Ex. P. 1 to which re¬ 
ference is made in the evidence of this 
witness. The finding of the learned Sub¬ 
ordinate Judge is entirely erroneous when 
he tries to prove the liability of defen¬ 
dants 1 and 3 from the plea contained in 
the written statement of Abdur Rahman. 
This statement may be evidence against 
Abdur Rahman, but it cannot in any way 
touoh defendants 1 and 3. Abdur Raha- 
man has not appeared as a witness in the 
case at all and defendants 1 and 3 had no 
opportunity of .cross-examining him. In 
any case this admission in his pleadings 
is not tantamount to proof of tho facts 
stated therein and is oertainly no evi¬ 
dence against his co-defendants. If any 
authority were needed for this elementary 
proposition it is to be found in Aumirto 
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fall Bose v Rajoneekant Milter ( 2) where 
at p. 2L9 it is laid down that an admis¬ 
sion, or even a confession of judgment, by 
one of several defendants in a suit, is no 
ovidonce against another defendant. Mr. 
|Nood , the learned Government Advocate 
who conducted the case on behalf of Mr. 
King, the plaintiff, in the trial Court and 
appeared for him ia this Court as well, 
referred to 0. 8, R. 5, Civil P. C , and 
boldly urged that the allegations con¬ 
tained in the plaint about defendant 1 
being the publisher and defendant 3 being 
the editor, such allegations not being 
denied specifically or by necessary impli¬ 
cation by the said defendants, may be 
taken to have beon admitted by them. 
The whole of his argument on this part 
of the case is met by the case reported in 
J. B. Ross & Co. v. C. R Scriverti 3) 
where three learned and distinguished 
! Judges laid down that 0. 8, R 5, of the 
'Code did not apply to a case where the 
defendant had not put in any writteo 
statement at all and further that the 
verification of the plaint was not evidence 
on whioh a suit could be decreed whether 
the adversary did or did not appear. 

Mr. Noad also relied upon 0. 9, R. 11, 
Civil P. C., and argued that, according to 
this rule, the suit had been rightly de¬ 
creed against defendants 1 and 3. 0. 9, 
R. 11, cannot possibly be invoked in sup¬ 
port of the proposition urged by Mr. 
Noad and need not be discussed any fur¬ 
ther. 


As regards Partap Singh, the alleged 
editor, there is no evidence whatsoever, 
on the record that he was the editor of 
the Akali on the date of the publication 
of the libel. Even the oopy of the news¬ 
paper, which is placed on the file, un¬ 
exhibited and unendorsed as it is, doe 3 
not contain any reference to Partap Singh 
much less to his being the editor of the 
newspaper. Reliance was placed on the 
statement of D. W. 1 namely Sardar Buta 
Singh,_ whioh is to bs -found at p. 18 of 
the printed paper book in order to prove 
that Partap Singh was the editor of the 
Akali on 6th April 1921. This witness 
m cross-examination stated that Mangal 
Singh, the former editor of the Akali, and 
Partap Singh, his successor, stated to him 
•that one Sundar Singh was the proprie¬ 
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tor of a certain newspaper. We know 
nothing whatsoever about the period of 
which this witness is speaking. This 
witness, therefore, does not help the 
plaintiff in any way. 

Thus there is no evidence on the re¬ 
cord to establish the liability of defen¬ 
dants 1 and 3 who are not proved to have 
been the publisher and the editor respec¬ 
tively of the newspaper Akali on the date 
in question. In this connexion it would 
be useful to refer to the statement of 
Mr. King who gave evidence in the case 
on his own behalf. He stated that he 
did not know when the articles were 
published and as to who were at the time 
its proprietors and editor This is very 
clear and in conjunction with what has 
bsen stated above, completely destroys'the 
plaintiff's case as against defendants 1 
and 3. 

It may be noted that at the time of 
argument Mr. Noad explained to this 
Court and pointed out that in the trial 
Court his attention was only concen¬ 
trated upon defendants 4 to 15 whose liabi¬ 
lity he was trying to establish and that 
he did not take particular care to prove 
the allegations of the plaintiff as regards 
defendants 1, 2 and 3. In the end he 
asked this Court that the case should be 
remanded and further opportunity be 
given to establish the case against defen¬ 
dants 1 and 3 by proving that they were 
respectively the publisher and the editor 
of the offending newspaper on the date in 
question. With the oonduot of the case 
by Mr. Noad in the trial Court we 
are not concerned, but certainly we are 
not prepared to give the plaintiff at this 
late stage a fresh opportunity of proving 

his case against defendants land 3 and 

thus treat what had happened in the 

trial Court more than five years ago as 

something in the nature of a preliminary 
oanfcer. 


naving regard to the view taken by us 
on the first point raised by the learned 
counsel for the appellants, it is not neoes- 

to 8° iato the question as to 
whether the amount of damages awarded 
by the Court below is excessive or not, 
Tho result is that there being no proper 
appeal on behalf of Abdur Rahman, the 
decree passed by the lower Court against 
him will stand and his appeal is dis¬ 
missed. The appeal of Narindar Sincb 
and Partap Singh is allowed and the de- 
oree of the trial Court passed against 
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them is set aside and the plaintiff’s suit 
against them will stand dismissed. The 
parties will bear their own costs through¬ 
out. 

N.K. Appeal allowed. 
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Bhide, J. 

Hari Bakhsh —Plaintiff—Petitioner. 

v. 

Bahu Lal and another —Defendants — 
Respondents. 

Civil Misc. Petn. No. 313 of 1928, 
Decided on 23rd June 1923, in Civil Ap¬ 
peal No. 1963 of 1927. 

(а) Civil P. C., 0. 33, R. 5 — Properly 
already disposed of cannot be attached—Pro¬ 
perty to be attached should be specified with an 
estimated value thereof—Property of defen¬ 
dant is contemplated and not of the parties 
jointly. 

Rule 5 contemplates attachment of property 
which the defendant is about to dispose of or 
remove from the jurisdiction of the Court and 
not of the property already disposed of. It re¬ 
quires the applicant to specify the property to 
be attached and the estimated value thereof 
and security can only be taken for producing 
and placing at the disposal of the Court such 
property or the value of the same or such por¬ 
tion thereof as may be sufficient to satisfy the 
decree. The rule contemplates attachment of 
property belonging to defendant and not of pro¬ 
perty belonging jointly to^rtms.^ ^ ^ ^ ^ 

(б) Civil P. C., S. 151 —Scope. 

Section 151 cannot be resorted to^ where 
there is another remedy open. [P-773 C 1] 

D. C. Ralli—lor Petitioner. 

Sardha Ram—lor Respondents. 

Order.—This is an application under 

O. 38, Rr. 1, 2 and 5 and S. 151, Civil 

P. C.,'for security being taken from res¬ 
pondent for satisfaction of any decree 
that may be passed against him. 

The application relates to a suit for 
accounts and partition of property, which 
was instituted as long ago as 1909. On 
15th March 1914, a preliminary decree 
was passed by the trial Court, which was 
subsequently set aside by .this Court, but 
eventually restored by the Privy Council 
on 2nd January 1924. The case having 
been sent to the trial Court once more 
for the passing of a final decree, the 
learned Senior Subordinate Judge held 
that the applicant was entitled to an 
account up to the date of the final decree 
and not merely up to 15th May 1914, the 
date of the preliminary decree. From 
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this decision the responlent has filed an 
appeal which is pending in this Court 
and proceedings have been stayed with 
respect to the taking of accounts sub¬ 
sequent to 15th May 1914. 

The present application is mainly based 
on the grounds that the respondent is 
deliberately delaying the proceedings, 
withholding account books, and that 
with the intention of delaying execution 
of any decree that may be passed against 
him, he has disposed of all the assets of 
the shops, converted them into cash, 
and removed the same along with the 
account-books to the Jaipur State. These 
allegations are supported by an affidavit. 
The respondent has filed a counter¬ 
affidavit in which be has denied the al¬ 
legations, though be has admitted that 
the business was closed and the goods 
were sold. He, however, alleged that 
this was done as the business was being 
carried on at a loss and debts had to be 
paid. The respondent denies that any 
goods or money relating to the joint 
family partnership is now in his posses¬ 
sion. 

A preliminary objection has been raised! 
that no application under 0. 38, Rr. 1, 2 
or 5 or under S. 151, Civil P. C., is main¬ 
tainable on the grounds mentioned above. 
Arguments have been addressed at some 
length and after considering them, I am 
of opinion that this objection must pre¬ 
vail. Rr. 1 and 2, 0. 38, Civil P. C., are 
clearly irrelevant and this was conceded. 
As regards R. 5 of the same order, it 
seems to me that the rule really contem¬ 
plated attachment of property which the 
defendant is about to dispose of or remove 
from the jurisdiction of the Court. In 
the present instance, the allegation is 
that the respondent has already disposed 
of the property ‘and removed it from the 
jurisdiction of the Court. The rule re¬ 
quires the applicant to “specify the pro¬ 
perty to be attached and the estimated 
value thereof”; and security can only be 
taken for producing and placing at the 
disposal of the Court such property or 
the value of the same or such portion 
thereof as may be sufficient to satisfy the 
decree. In the present instance, the ap¬ 
plicant has not specified any property 
and has applied -generally for security 
being taken for satisfaction of any decree 
that may be passed against the respon¬ 
dent. No such application seems to me 

to fall within the scope of 0. 38, R. 5,. 
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Civil P. C. Ifc has also been held in 
\Damodar v. Panna Lai (1), that the rule 
contemplated attachment o( property 
ibelonging to the defendant and not of 
property belonging jointly to the parties. 
In the latter case, the proper remedy ac¬ 
cording to the above ruling is to apply 
for the appointment of a Receiver under 
O. 40. An application for appointment 
of a Receiver was a apparently made when 
an appeal was pending in this Court in 
1917, and it was only by an agreement 
between the parties that the appointment 
of the Receiver was eventually kept in 
abeyance and security was taken from the 
respondent pending decision of appeal: 
vide order of Shah Din, C. J., dated 30th 
March 19L7. 

The learned counsel for the applicant 
urged that security should at any rate be 
taken under S. 151, Civil P. C., but was 
unable to cite any authority to support 
his contention. The Code provides for 
security for satisfaction of decree being 
taken in certain cases only. There wa9 a 
remedy open to the applicant, viz., the 
■appointment of a Receiver pending fioal 
decision of the suit, but the applicant 
did not avail himself of it at the proper 
time. In these circumstances, I do not 
think S. 151, Civil P. C., oaa be resorted 
to to support the present application. 

I accordingly dismiss the application, 
but in view of all the circumstances make 
oo order to costs. 

a.l./r.k. Applicatioyi dismissed. 

U) [190710 Bo£nrLTR."5lb; 


A. I. R 1928 Lahore 773 

Addison, J. 
liar dial Devi Ditta —Defendant—Ap 


pellant. 


v. 


Janki Das and another— Plaintiffs- 
Sospondents. 

Miso Appeal No. 1947 of 1927, Deoidc 
12th January 1923, from order 
Dist. Judge, Sialkot, D/- 22nd June 192 
Provident Fund Act;S. nomination 
a person to receive Provident Fund money fro 
a Corporation is not a will , a gift or a trust 
Savour of the nominee—Fund forms part of h 
undisposed of estate. . 

nomination of a person to receive Pro* 
aent rand money from a Corporation is not 
wm, a gift or a trust in f ivour of the nomin. 
^ad on the subscriber's death the Fund fore 


pirt of his undisposed of estate : A. 2. 22. 1921 
Sind 57, Foil. ; A. I. II. 192G CaJ. 105L, Dist. 

[P 771 C 1] 

Jagan Nath for Devi Das —for Appel¬ 
lant. 

Fakir Ckand —for Respondents. 

Judgment.—Mt. Rij Devi a Khatri 
widow, who was a teacher in the Muni¬ 
cipal Girls School at Sialkot, died leaving 
some money in the Municipal Provident 
Fund. The plaintiff, the Dev Samaj, 
Lahore, through its Secretary, Lala Janki 
Das, applied to the Municipal Committee 
for payment of the amount to her credit 
in the Provideat Fund on the ground 
that the Samaj in question was a nomi¬ 
nee of the deceased. As there was no 
written nomination paper the Committee 
directed the plaintiff to produoa a succes¬ 
sion certificate. This was applied for, 
while at the same time the brothor of 
Mt. Raj Devi’s husband and her brother’s 
son, defendants 1 and 2, also applied for 
succession certificates. The certificate 
was granted to ‘defendant 1. Before 
he could draw the money from the Muni¬ 
cipal Committee the plaintiff instituted 
the present suit for a declaration that 
the samaj was entitled to recover the 
Provideat Fund money in that it was the 
nominee and in that this nomination 
amounted to a will in favour of the 
Samaj. There was no plea taken that, 
apart from the nomination, there was an 
oral will, indicating clearly that the 
money was to go absolutely to the Samaj 
as a bequest. Defendant 1 pleaded that 
the plaintiff was not nominated by the 
deceased. He further pleaded that if she 
did nominate the plaintiff as an heir she 
had no right to do so. Another plea 
taken was a will set up by one of the 
defendants in his own favour. 

f 

The trial Judge held that there was 
evidence of nomination of the plaintiff 
by the deceased, but that such Domination 
could not be regarded as a will or as a 
gift or as a trust. Without deciding 
therefore, issues 2 and 3 he dismissed the 
plaintiff’s suit with costs. On appeal 
the learned District Judge held that the 
nomination of the plaintiff amounted to 
a will and that the plaintiff was, there- 
fore, entitled to the money subjeot to 
the decision of issues 2 and 3. The 
appeal was accordingly accepted and the 
suit remanded for deoision on the remain¬ 
ing issues. Against this deoision defen¬ 
dant 1 has appealed. 
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It has been clearly held in A. I. R. 
1924 Sindh, p. 57 that a nomination, like 
the present, of a person to receive Provi¬ 
dent Fund money from a Corporation was 
not a will, a gift or a trust in favour of 
the nominee and that on the subscriber's 
death the Fund formed part of hft un¬ 
disposed of estate. It is unnecessary to 
repeat the elaborate reasons given in the 
judgment in question with which I 
respectfully agree. The object of the 
nomination system is merely to designate 
some person to whom the Provident Fund 
money due to the subscriber may be paid 
on her death and who can give a valid 
acquittance. The Calcutta case reported in 
Kalisadhan Mitra v. Prafulla Chandra 
(1) does not help the plaintiff, for.in that 
case the declaration filed purported to 
be a will and to dispose of the money 
absolutely in favour of a nominee. I 
have, therefore, no hesitation in accept¬ 
ing the appeal and in dismissing the 
plaintiff’s suit with costs throughout. I 
might note that it was unnecessary for 
the trial Court to issue an injunction 
upon the Committee not to pay the 
money in this case till the decision cf the 
suit ; for the plaintiff was amply protec¬ 
ted by the security given in the succession 
certificate proceedings, while it is the 
right of the person holding a succession 
certificate to draw the money for which 
the certificate has been granted. 

N.K. Appeal accepted 1 _ 

(1) A. 1. K. 1926 Cal. 1061. 
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Addison and Bhide, JJ. 

E. I. By. Co., Calcutta —Defendants— 
Appellants. 

v. 

Piyara Lal-Sohan Lal — Plaintiff — 
Rospon3ent. 

Misc. Second Appeal No. 1876 of 1927, 
Decided on 21st May 1928, from order of 
Addl. District Judge, Delhi, D/- 24th 
April 1927. 

(a) Civil r. C., 0. 41, R. 23 — Suit for com¬ 
pensation for non delivery against railway— 
Trial Court dismissing suit for want of wilful 
neglect" leaving undecided question of damages 

—Lower appellate Court holding that wilful 

nenlect" was proved and remanding on question 
of damages—Remand is under 0. 41, R. 23, and 
not under S. 151. 

A Railway Company was sued for compen¬ 
sation for non delivery of cons.gnment. The 


trial Court dismissed the suit on a preliminary 
point, on the finding that there was no “wilful 
neglect” on the part of the Railway Company 
and left undecided the issue as to the question 
of damages. On appeal the lower appellate 
Court held that “ wilful neglect ” was proved 
and remanded the case. 


Held : that the remand was under 0. 41, R 
23, and not under S. 151. [P 775 C *2f 

(6) Railways Act , S. 12—“Wilful neglect ” is 
not a fact to be proved by direct evidence but is a. 
matter of inference—Civil P. C., S t ICO. 

Wilful neglect” is not a concrete fact which 
can be proved bv direct evidence but is a matter 
of inference. The finding in a case is based on 
certain facts and the question for determination 
is whether those facts are sufficient to establish 
wilful negligence” in law. [P 775 C 2J 

(c) Civil P.C., S. 100— Proved fact—Effect 
Of 

The proper legal effect of proved facts is a 
question of law : .4. 1. R. 1918 P. C. 92, Foil. 

[P 775 C 2) 


(d) Contract Act , S. 152 — Word “loss" is 
used in the sense of something that happens to 
goods as distinct from injury to owner — Rail - 
ways Act , .S’. 72. 

The word “loss” is used in*the section in th& 
sense of something that happens to the goods as- 
distinct from any loss to the owner, it could 
not be the object of the section to lay down, 
that provided the bailee takes as much care as 
a prudent man he will not be liable to bailor for 
Ios 9 sustained by him on account of non-deli- 
very of goods. [P 776 C 2] 

(*) Railways Act , S. 72 — Suit for loss sus¬ 
tained by non-delivery — Railway Administra¬ 
tion is not entitled by agreement embodied i* 
a risk-note to limit liability uncer S . 1G0, Con¬ 
tract Act. 

Since S. 160, Contract Act, is not mentioned 
in S. 72, the Railway Administration is not enti¬ 
tled to limit its liibility under S. 160, Contract 
Act, by any agreement embodied in a risk-note,. 

where the railway is sued for loss sustained bv 

nondelivery of goods. IP 777 C 1J 

(/* Railways Act , Ss. 7*2 and 11— Plaintiff 
suing railway on alteration of non-delivery 
without admitting loss of gtods—Railway must 
prove loss of goods—On proof of loss onus Will 
shift 0 )i plaintiff to prove wilful neglect on part 
of railway . 

Where a Railway Company is sued for com¬ 
pensation for non-dolivory of goods and the’ 
plaintiff does not admit loss of goods, the rail- 
wav must first prove loss of goods and on such 
proof the onus will shift to the plaintiff to- 
prove wilful neglect on the part of the railway 
or its servants etc., according »o the terms cl 
the risk-note : A. 1. R . 1924 Cah 725 ; A. J- 
R. 1926 Cal. C12 ; A. I. R. 1928 Cal. 65 I A. I- 
R. 1927 Pat. 193 and 234 IF. B) \ A.I.R. 19-8 
Pat. 95 ; A. I. R. 1923 All. 426 ; A. J. R. 1924 
All. 7 and A. I. R. 1923 All. 605 ; A. 1. R- 
All. 675 ; .4. I. R. 1925 Mad. 1 45 ; A. I. R- 192<» 
Xag. 223 and A. I. R. 1927 Lah. 471, Foil. , 
Smith v. G. IK. Ry. Co., (1922) 1 A,, C. 178 ; A. 
I. R. 1926 Lah. 596 ; .4. I. R. 1921 Lah. 1 
(F. B.) ; and A. I. R. 1926 Lah. 40, Jhit^ £ ^ 
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C. H. Carden Noad —for Appellants. 

Kishen Dyal —for Respondent. 

Bhide, J. — Tnis is a second appeal 
arising ont of a suit [for recovery of 
Rs. 1,300 as compensation for non-deli¬ 
very of a consignment booked from How-* 
rah to Dslbi. The consignment was 
booked under . risk-note B. Tne trial 
Court held that plaintiff has failed to 
prove that the goods were lost owing to 
“wilful neglect” on the part of the de¬ 
fendant Railway Company and on this 
hading dismissed the suit. On appeal 
the learned District Judge held that ' wil¬ 
ful neglect” on the part of 'the Railway 
Company was established inasmuch as 
the goods we^e sent in a wagon which was 
sealed only with tin shackles but not 
locked. The appeal was accordingly ac¬ 
cepted and the case remanded to the trial 
Court for disposal of issue relating to the 
question of damages, which had been left 
uadecided by that Court. From this de¬ 
cision, defendant has filed an appeal. 

On behalf of the respondent three preli¬ 
minary objection: were raised firstly that 
the appeal was not properly instituted 
inasmuch as it was presented by the 
Government Advocate without any power 
of attorney from the Railway Administra¬ 
tion ; secondly, that the remand by the 
lower appellate Court was under S. 151, 
Civil P. C„ and not under 0. 41, R. 23. 
Civil P. C., and hence no appeal lay ; and 
lastly that no second appeal wa 3 compe¬ 
tent as the finding on the question of 
wilful nogleot,” which is -sought to be 
agitated in this appeal, was one of faot. 

There is no force in any of these con¬ 
tentions. The East Indian Railway Com¬ 
pany which was the original defendant 
has now come under State management 
According to Cl. 6, S. 3, Railways Act, 
the expression “Railway Administration” 
in the case of a State managed railway in¬ 
cludes the “Government.” The present 
appeal has been preferred by the Govern¬ 
ment Advocate on behalf of the Govern¬ 
ment as the successor of the East Indian 
Railway Company. The Government 
Advocate is ex-officio Government Pleader 
for the whole of this province and under 
R. 2,0. 27, Civil P. C., all Government 
pleaders are authorized to aot for Govern¬ 
ment as their “recognized agents” without 

; vide Notification 
22963 dated 10th December 1917, in the 

Punjab Gazette dated 14th December 


The second contention viz., that the 
order of remand was under S. 151, Civil 
P. C., does not appear to be correct. -The 
snit had been dismissed by the trial Court 
on a preliminary point on the finding that 
there was no "wilful neglect” on the part 
of the Railway Administration and the 
issue as to the qaestion of damages had 
been left undecided. The lower appellate 
Court held that " wilful neglect ” was 
proved and remanded the case for disposal 
on the remaining issue on which no find¬ 
ing had been given by the trial Court 
The remand was obviously under 0.41, 
R. 23, Civil P. C , though the order and 
the rule have not been specifically men 
tioned. 

The last preliminary objection was that 
the findiag on the question of “ wilful 
neglect” by the lower appellate Court 
was one of fact and hence no second ap¬ 
peal lay. t This contention does not seem 
sound. “ Wilful neglect” is not a con-| 
Crete fact which can be proved by directi 
evidence, but is a matter of inference and' 
the term has a special significance in lawJ 
The finding is based on certain facts and 
the question for determination is whether 
those facts are sufficient to establish 
wilful negligence” in law. It is well 
established that the proper legal effect ol 
proved facts is a question of law (cf 
Nafar Chandra v. Sliukur Sheikh (1). 

Coming to the merits of the case : the 
learned Government Advocate has argued 
that the learned District Judge’s view 
that the faot that the wagons wore mere- 
ly sealed and not locked amounts to “wil¬ 
ful neglect 0 is not correct and that the 
plaintiff Jias failed to prove that there 
was any wilful neglect” on the part of 
the railway in the proper sense of that 
expression Mr. Kishen Dyai, on behalf 
of respondent, on the other hand, con¬ 
tended, that it was inoumbent on the 
railway to prove in the first instance that 
the goods were lost, and, that until and 
unless such loss was established, the res¬ 
pondent could not be called upon to prove 
that the loss was due to wilful neglect on 

the part of the rathvay. It appears that 

the trial Court had first framed an issue 
on this Point viz : "’Were the goods lost 
n transit —the burden of proof being 
laid on the defendant railway. Later on 
however, the Court cancelled this issue in 
vmwof certain rulings, which were to the 

p °- ai=16 
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effect that it is not necessary for the rail¬ 
way to prove loss in such oases and that 
an allegation or admission cf loss is suffi¬ 
cient. The learned District Judge also 
upheld this decision on the authority of 
A. I. R. 1926 Lah. 596. 

It has been strenuously argued by Mr. 
Kishen Dyal, that the ruling A. I. R. 
1926 Lah. 596 does not lay down correct 
law. 

The interpretation of the word "loss" 
as used in Ch. 7, Railways Act, and the 
risk-notes has been the subject of con¬ 
siderable divergence of judicial opinion 
and the question is one of some difficulty. 
The judgment of the learned Judge who 
decided A. I. R. 1926 Lah. 596 purports 
to follow Hill Sawyers and Co. v. Secy, 
of State (2), a Full Bench decision^of this 
Court. As regards certain other authori¬ 
ties to the contrary which were cited be¬ 
fore him, he considered that they were no 
longer good law in view of the decision 
of the House of Lords in Smith v. G. W. 
Ry. Co. (3). He also cited A. I. R. 1926 
Lah. 40, a ruling by the learned Chief 
Justice of this Court in support of his 
view. 

As regards the case Smith v. G. W. Ry. 
Co. (31, it may ‘be pointed out at once 
that it is easily distinguishable from the 
present case, inasmuch as the plaintiff 
himself in that case admitted the loss of 
the goods and the only question for con¬ 
sideration was whether the railway was 
bound to account for the loss in such 
circumstances : vide judgment of Lord 
Wrenbury at the end of that case. It 
was held that the railway was not bound 
to account for loss in the circumstances 
and that the onus lay on the plaintiff to 
prove wilful neglect on the part of the 
railway. The same appears to have been 
the position in’ A. I. R. 1926 Lah. 40, 
which follows Smith v. G. IF. Ry. Co. (3). 

The Full Bench ruling Hill Sawyers 
and Co. v. Secy, of State { 2), in which it 
was held that the word “loss" as used in 
Ch. 52, Railways Act, includes loss to the 
owner is undoubtedly in favour of the ap¬ 
pellant, but the case dealt with therein 
was one under S. 80, Railways Act, and 
related to "misdelivery" of goods. As 
pointed out by Fforde, J. in a recent 
Division Bench case Haryana Cotton 
Mills Co. v. B. B . & C. I. Ry• Co. (4) it 

(2) A.I.R. 1921 Lah. 1=2 Lah. 133 (F.B.). 

(3) [1922] 1 A.O. 178. 

(4) A.I.R. 1927 Lah. 471=8 Lah. 5o5. 
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cannot be taken to be binding so far as a 
case of non-delivery" is concerned, the 
remarks therein relating to cases of 
wrongful detention being in the nature of 
obiter dicta. In Haryana Cotton Mills 
Co. v. B. B. & C. I. Ry Co. (4) the plain¬ 
tiff’s claim was based on alleged • non¬ 
delivery,” but it was held that this did 
not amount to an “allegation" of I 033 
within the meaning of S. 77, Railways 
Act. The present case stands practically 
on the same footing. The plaintiff in.the 
present case did not allege or admit that 
the goods were lost. No doubt there ha3 
been loss to the owner owing to non-deli¬ 
very, but the question is whether this is 
the sense in which the word “loss" can 
be said to be used in risk-note B, under 
which the railway administration is seek¬ 
ing protection. 

It seems scarcely possible that the word 
“loss" could have been used in this sense 
in the-risk-note. The object of the risk- 
note is to limit the liability of the rail¬ 
way as a bailee as laid down in Ss. 151, 
152 and 161, Contract Act : vide S. 72, 
Railways Act. The words "loss, des¬ 
truction and deterioration " have been 
used in Ss. 152 and 161, Contract Act, 
and appear to have been taken therefrom 
in S. 72, Railways Act, and from the 
latter in the risk-notes issued under that 
section. Ss. 152 and 161 must therefore 
be looked to for guidance as to thecorreot 
interpretation of the word "loss" as U9ed 
in the risk-note under consideration. 

Section 152, Contract Act, is as 
follows : 

The bailee in the absenco of any special con¬ 
tract, is not responsible for the loss, destruc¬ 
tion or deterioration of the thing bailed, if he 
has taken the amount of oare of it described in 
S. 151. 

The word “ loss ” appears to be clearly- 
used hore in the sense of something that 
happens to the goods, as distinct from 
any loss or injury sustained by the owner 
It certainly could not be the object of this 
section to lay down that provided the 
bailee takes as much care of the goods a9 
laid down in S. 15L, he will not be liable 
to the bailor for loss sustained by him on 
account of non-delivery of the goods. 

Section 161 runs as follows : 

If, by the default of tho bailee, the goods are 
not returned, delivered or tendered at the pro¬ 
per time, he is responsible to the bailor for any 
loss, destruction or deterioration of the goods 
from that time. 

This seotion speaks of any loss, aea 

truction or deterioration " of the goods 
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-from the time that the goods are not re¬ 
turned, delivered, or tendered. This also 
seems to indicate clearly that the 

loss M contemplated is something dis¬ 
tinct from non-delivery and takes place 
subsequently. 

The net result of S. 152 and S. 16L 
appears to be that np to the time for 
delivery, the bailee is protected against 
loss, destruction and deterioration of the 
goods, provided he takes as much care of 
them as a prudeot man would of his goods 
in the same circumstances. But if deli¬ 
very is not made at the proper time by 
any default of the bailee, then the bailee 
will be responsible for any los3, destruc¬ 
tion or deterioration taking place there¬ 
after, no matter whether he has or ha 9 
not taken adequate care of the goods. 
Neither of these sections appears to deal 
with loss sustained by the owner by 
" non-delivery " as such. The duty of a 
bailee to return the g}od9 at the proper 
time is laid down in S. 160, Contract 
Act, and a suit based on ' non-delivery ” 
is really based on a breach of the duty as 
laid down in that section. But S. 160 is 
not mentioned in S. 72, Contract Act, and 
it would, therefore, appear that a Railway 
Administration is not entitled to limit 
it9 liability under that section by any 
agreement embodied in a ri 9 k-no l e. 

A 9uit based on " non-delivery M mn 9 t 
therefore be distinguished from a suit 
based on loss, destruction, or deterio¬ 
ration of the goods. Incidentally it 
may be pointed out that in the Limi¬ 
tation Act also these are treated as 
distinct classes of suits and are included 
in separate articles : vide Art. 30 and 
Art. 31, Soh. 1, Lim Act. The word 
loss has a double significance as poin- 
ted out in Haryana Cotton Mills Co., v. 
B B. !i 0. I. By. Co. (4), and this appears 
to have led to some oonfusion. The word 
loss " may mean 


disappearance or parsing out of control, or 
injury resulting therefrom to the owner. 

However, the juxtaposition of i 
words loss, destruction, and deter 
ration ” is significant and seems to in 
oate clearly that the word "loss ” is us 
iu ( the risk-note in the former sense, 
the word loss ” were intended to inolt 
loss to the owner, " the words "deetri 
turn and deterioration ” would be i 
dundaut, as loss ” in that sense wot 
necessarily result from any destraoti 
or deterioration of the goods. 


For the above reason?, it seems to me; 
that when the plaintiff sues on the alle-‘ 
gation of the “ non-delivery " only, and 
has not admitted los3 of the goods, the 
Railway Administration, mu-t first of all 
prove that there has been “ loss” of the 
goods, so as to bring their case withiD 
the scope of the special contract embodied 
in the risk-note and when this is done 
the onus will shift to the plaintiff to 
prove that the loss was due to “ wilful 
neglect ” on the part of the railway or 
its servants, etc., according to the terms 
of the risk ncte. The burden as regards 
the proof of loss will, of course, usually 
be light and formal evidence on the point 
may be sufficient to shift the onus to the 
plaintiff. At the same time the matter 
is of some importance from the plaintiff's 
standpoint as ha will be able to cross- 
examine the witnesses produced by the 
railway and may be able to elioit facts 
showing ” wilful neglect ” on the part of 
the railway or its servants. 

The above view is amply supported by 
a cumber of recent decisions of most of 
the High Courts in India : see e. g., E. I. 
By. Co. v. Jogpat Singh (5 Gcpi Bam 
Behariram v Agents E. I. By. & 0. and 
B. By. (6), G. I. P By Co.v.Jesraj Pat- 
wari (7), Ganesh Das Bisheshuar Lall v. 
E. I. By. Co. (8), Pwran Das v. E. I. By. 
Co. (9), A. I. B. 1929 Pat. 95, Secy, of 
State v. Jiwan (10), E. I. By. Co. v. 
Kishan Lal Tirkha Mdl (II), E. I. By. 
Co. v. Makhan Lal Bindeshri Prasad (12) 
A. I. B. 1925 All. 675, A. I. B. 1925 
Mad. 745 : A. I. B. 1923 Nag. 223. 

In my judgment, the trial of the issue 


as to whether the goods were lost in tran¬ 
sit, whioh was framed but subsequently 
canoelled by the trial Court, was neces¬ 
sary on the pleadings of the parties in 
this case. I would, therefore, accept this 
appeal, set aside the deoree of both tho 
Courts below and remand the whole case 
to the trial Court under 0. 41, R. 23, 
Civil P. C., for being tried de novo in the 
light of the above remarks. Parties will 
be at liberty to produce auy evidence 
they desire upon issues 3, 4 and 5, whioh 
alone now remain for decision. Stamp 


uai. era. 


(5) A. I. R. 

(6) A. I. R. 1926 Cal. 612. 
(7; A. I. R 


(6) A. I. R. 
0) A. I. R. 
(10) A. I. R. 
(U) A. I. R. 
(13) A. I. R. 


1923 Cal. 65 =55 Cal. 132. 

1927 Pat. 193=6 Pat. 189. 

1927 Pat. 234=5 Pat. 718 (F. B... 

1923 All. 426=15 All. 330. 

1924 All. 7=15 All. 530. 

1923 Atl. 605=15 All. 575. 
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on appeal to bo refunded. Costa to fol¬ 
low final decision. 

Addison, J—I agree. 

D.B r.k. Appeal accepted. 
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Broadway and Agha Haidar, JJ. 

Khawaja Mahmud and others —Plain¬ 
tiffs—Appellants. 

v. 

Khawaja Hamid —Defendant — Res¬ 
pondent. 

Letters Patent Appeal No. 108 of 1928, 
Decided on 12th June 1928, from order 
of Dalip Singh., J. D/- 16th April 
1928, in Civil Appeal No. 1701 of 1927. 

Mahomedan Law—Wakf—Sajjadanashin 
must allow a devotee entrance to the shrine at 
reasonable hours. 

A sajjAdaoashin is fully entitled to exercise 
his right and to perform his duties as such 
sajjadanashin without any let or hindrance. 
At the same time one of his duties is to give 
facilities to the devotees of the shrine-to 'enter 
its preoincts as well as the holy of 
holies at all reasonable hours, so that they 
may be able to perform their spiritual rites 
and other devotioos in the customary manner: 
A.I.R. 1922 P. C., 123 (P. C.J, Rel. on. 

[P 779 C 1] 

Ghulam Mohi m ud:Din —for Appellants. 

Moti Saga r—for Rsspondent. 

Agha Haidar, J.— The fact9 neces¬ 
sary for the decision of this appeal are 
given in the judgment of the learned 
Single Judge of this Court, dated 16th 
April 1828, and need not be recapitulated 
here at any length. The parties have 
been engaged in an unfortunate litigation 
which, after varying fortunes, terminated 
for the time being with the order of the 
Privy Council, dated 21st November 1922, 
Under this order the suit of Khawaja 
Hamid (plaintiff^ was decreed and decree 
of the Chief Court of the Punjab, dated 
2nd January 19L7,with certain exceptions, 
which are not material for the purposes 
of the present appeal, was set aside and 
in lieu thereof it was declared that the 
plaintiff was the sajjadanashin and a 
decree was granted for delivery of pos¬ 
session to him of the wakf properties in 
suit and furthermore an injunction was 
granted restraining the respondent 1, 
namely, Khawaja Mahmud, from inter¬ 
fering with the management of the wakf 
properties by the appellant namely, 
Khawaja Hamid, or with the exercise by 


him of his rights and duties as sajjada¬ 
nashin. There are certain other provisions 
in this decree, but we are not concerned 
with them. The successful plaintiff, 
namely, Khawaja Hamid, took out ex¬ 
ecution of his decree, and the litigation 
arising out of these execution proceedings 
was fought out up to the Letters Patent 
Bench of this High Court and ended in 
favour of the decree-holder. The last 
order of the Higli Court is dated 19th 
March 1925. 

On 29th November 1926 the plaintiff 
Khawaja Mahmud and others instituted a 
suit out of which the present appeal has 
arisen. With the merits of this suit we 
are not concerned at this stage and any 
observations which we might make are 
not intended in any'way to affect or in¬ 
fluence the normal course of this suit. 
It is necessary, however, for the disposal 
of the present appeal to refer to the re¬ 
liefs claimed by the plaintiffs in the pres¬ 
ent suit. Para. 9 of the plaint runs as 
follows: 

It is, therefore, prayed that a declaratory 
decree in favour of the plaintiffs against the 
de'endant may be passed in the following 
minner: 

(a) That the plaintiffs have got a right to 
enter the khankah and its compound freely 
without any restriction and at all times in 
order to view the tomb* of their holy ances¬ 
tors, and while sitting there to derive spiritual 
benefits by means of darud, wazaif and prayers 
z. nd giving away of alms, 

(bj that during the month of Holy Muhar- 
ram they should perform the customary rights 
of using flowers and sandalwood ; and 

(c) that, after their death, they may be 
buried inside the m msoleum and in the pre¬ 
cincts thereof close to the toubs of their an¬ 
cestors, and that a temporary injunction may 
be granted restraining the defendant • from 
preventing the plaintiffs from exercising the 
above rights at any time. 

Soon after filing the plaint, the plain¬ 
tiffs made an application for a temporary 
injunction in which, with the obvious 
exception of the 'general relief and the 
prayer for permanent injunction, th« 
other reliefs in the plaint are copied out 
verbatim. But unfortunately the affi¬ 
davit filed along with the application for 
temporary injunction is worthless and 
cannot be looked into. The application, 
however, unsupported as it is by a proper 
affidavit, is wholly insufficient to justify 
the Court in granting the extraordinary 
relief by way of temporary injunction in 
terms of the prayer asked for in the suit 
itself. The learned District Judge dis¬ 
missed the application holding that 
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there was no material before him on 
which he could properly graut the in¬ 
junction prayed for. The learned Judge 
of this Court, however, has accepted the 
plaintiffs' appeal and granted, with cer¬ 
tain restriction?, the injunction prayed 
for. He has held that 

in tlio circumstances i temporary injunction 
miy be granted to tbc plaintiffs against tbo 
defendant restraining the latter from prevent¬ 
ing the plaintiffs from entering the rouz* at 
all times one hour before sunrise up to 11 p. m. 
except at such times as the present defendant 
may fix for praying his own customary devo¬ 
tions at the shrine aforesaid. 

Both parties were dissatisfied with 
this decision, and the plaintiffs and the 
defendant both filed appeals against it 
under the Letters Patent Counsel for 
the plaintiffs frankly admitted -that the 
injunction granted by the learned Judge 
was unworkable." Tais is our view 
also, as it seems extremely difficult to 
carry out the terms of the injunction 
with any degree of exactitude. During 
the course of his judgment the learned 

Judge has made the following observation: 

There is no material on the record before me, 
and none has been pointed out by counsel for 
either side, as to what happened during the 
period from 1911 to tbo time wheo the present 
suit was lodged. But in all the circumstances 
of the case, I oonsider I am entitled to presumo 
that tho present plaintiff continued to claim 
this right and in all probability exercised it 
with occasional hiodranco from the present 
defendant. 

la our judgment, having regard to the 
absence of proper materials on the record 
an injunction should not have been 
granted on the basis of mere presump¬ 
tions and probabilities. The position of 
a sajjadanashin is well understood and 
has been recently olearly defined by their 
Lordships of the Privy Council in Sri 
Vidua Varuthi Thirtha Swamigal v 
Balusami Ayyar (l), the relevant por¬ 
tion being printed at pp. oil and 512 
The defendant Khawaja Hamid has been 
declared the sajjadanashin of the shrine 
and there cannot be any manner of 
doubt that he is fully entitled to ex¬ 
ercise his right and to perform his duties 
as such sajjadanashin without acy let or 
hindrance At the same time one of his 
duties no doubt is to give facilities to 
the devotees of the shrine to eater its 
preoinots as well as the holy of holies at 
all reasonable hours, so that they may be 
able to perform their spiritual rites and 


(1) A.I R 1922 p. c. 128=48 1 . A. 302: 
A. L. J. 497 (P.C.) 


other devotions in the customary manner. 
We have no doubt whatsoever that at 
any rate in his own interest Khawaja 
Hamid would not deny to the plaintiffs 
their right as devotees of the shrine, so 
long as they do not in any way trespass 
upon his privileges and authority as 
sajjadanashin. We tried, during the 
course of the hearing of the appeal, to 
see if some amicable and mutually con¬ 
venient arrangement could be arrived at 
while this fresh litigation was pending, 
but the parties were in an extremely un¬ 
reasonable mood and offers on both sides 
were made only to be immediately with¬ 
drawn. The fact, however, remains that 
the defendant Khawaja Hamid has se¬ 
cured a decree from the highest tribunal 
in his favour appointing him the saj¬ 
jadanashin of the shrine, and the plain¬ 
tiffs have not been able to satisfy us 
that a temporary injunction should be 
granted to them in the terms set out in 
their application. 

Under these circumstances we allow 
the Letters Patant Appeal No. 113 of 
1928, set aside the order of the learned 
single Judge of this Court and restore 
that of the trial Court. Under all the 
circumstances of the case and having re¬ 
gard to the attitude adopted by the par¬ 
ties, we make no order as to costs. 

The Letters Patent Appeal No. 108 of 
1928 filed on behalf of Khawaja Mahmud 
was not pressed by his learnei counsel 
and we dismiss it. The parties would 
bear their own costs. 

A.L./r.k. Appeal allowed. 
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Broadway and Agha Haidar, JJ. 

Ghulam Sarwar Khan and others —De¬ 
fendants—Appellants. 


Abdul Majid Khan and another— Plain- 
tiffs Respondents. 

First Appeal No. 1280 of 1923, Deoided 
on 28frh May 1928, from decree of Sr. 
bub-J. Mianwalli. D/- Gth March 1923. 

(a) Custom ( Punjab ) — Succession — Xiaii 
Pathans of Isa-Khel, District Mianwali—Son - 

hi n J r l ° P t r u el0r succeeded by brothers of full 
blood to the exclusion of half - brothers . 

- r i be .'°, f , Niazi Ethans of Isa Khel in 
w ^ tr . ,ct of Mianwali, if a porson dies son- 
1*” e ? vl “ g h,m surviving several brothers 

nfT uT 0f ful1 blood other, are 

of half blood, then the brothers of full blood 
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succeed to his property to the exclusion of his 
half-brothers: A. I. R. 1916 P. C. 129 and 8 P- 
R. 1S92, Rcl. on. [P 731 C 2] 

(6) Evidence Act, S 18— Admission regarding 
a question of succession based upon custom is 
no: an admission on a pure question of law and 
is therefore binding on a party. 

An admission on a pure question of law is 
not binding upon a party, but the question whe¬ 
ther a particular custom does or does not pre¬ 
vail in any particular tribe is a matter on 
which the tribesmen themselves are in the best 
position to pronounce an opinion and a ques¬ 
tion of succession based upon custom does not 
stand on the same footing as the question of 
law. [P 764 Cl] 

Jagan Nath Agganoal and Anant Ram 
—for Appellants. 

Shuja ud-Din for Muhammad Shaft, 
and Jiican Lai Kapur —for Respondents. 

Agha Haidar, J. — I am indebted to 
the learned counsel for the parties for a 
full argument on the points which arose 
in this appeal. 

The following pedigree table is impor¬ 
tant for understanding the facts of this 
case: 


Khan, and that the defendants, who were 
omy the half-brother of the propositus, 
had no right to succeed. The suit relates 
to mauzas Jalalpur, Kalvanwala, Chhima 
Paura and Kas Umar Khan. The plain¬ 
tiffs have produced a number of witnesses 
in support of the custom. Beyond the 
evidence of one or two witnesses, who 
quote some instances in support of the 
custom, the oral evidence on the whole is 
not of much value. But the plaintiffs 
mainly relyupon the Riwaj-iam ofl878 
and also upon instances supplied by certain 
mutations as well as decisions given by 
the civil Courts. They further rely upon 
admissions made from time to time by 
the various defendants, after the death of 
Abdul Hamid Khan, in various mutation 
proceedings. There is also an agreement, 
Ex. P. 4, dated 31st March 1921, in which 
Falak Sher Khan, defendant 2, has ad¬ 
mitted the plaintiffs' claim on the basis 
of the family custom. The defendants, 
on the other hand, place reliance upon 
the Riwaj-i-am of 1908. They further 


1st wife Aishan Bibi=Abdul Aziz 


Khan=2nd wife Alam Kbatun=3rd wife Bano Bibi 


Ghulam Sarwar Khan 




defendant 1. 


i 


f 




1 

Falak Sher 

i 

Sarbuland 

i 

Abdul Majid 

1 

Abdul Hamid 

Khan, 

Khan 

Khan 

Kban = 

defendant 2. 

1 

Plaintiff I. 

Ghulam Aishan 


Ilabib Ullah Khan, 


Sarfraz Khan 
Plaintiff 2. 


defendant 3. 


The p arties are Niazi Pathans of Isa 
Khol in the district of Mianwali. Abdul 
Hamid Khan died childless some time in 
1919, and his widow, Mt. Ghulam Aishan, 
died soon after. Abdul Hamid Khan left 
property in eleven villages. On his death 
mutation of names took plaoe in favour 
of his full brothers, namely, Abdul Majid 
Khan, plaintiff 1, and Sarfraz Khan, 
plaintiff 2, in all the villages except 
Jalalpur in respect of which, oq the ob¬ 
jection of the 'defendants mutation was 
effected in favour of all the brothers of 
the deceased in equal share. The defen¬ 
dants also succeeded, on review, in obtain¬ 
ing mutation in resoect of the villages 
Kalvanwala, Chhina Paura and Kas Umar 
Khan in the names of all the surviving 
brothers of the decoased in equal shares. 

The plaintiffs thereupon instituted the 
present suit fora declaration to the effect 
that, according to the tribal custom, they, 
as full brothers, succeeded to the property 
of their deceased brother, Abdul Hamid 


pleaded that they had never made the 
admissions relied upon by the plaintiffs, 
and that in fact they were not'even pres¬ 
ent when these admissions are supposed 
to have been made. They have also pro¬ 
duced a number of witnesses in support 


of the custom upon which they (the de¬ 
fendants) rely. As regards the agresment 
P-4, dated 31st Maroh 1921, they pleaded 
that it was obtained by the exercise of 
undue influence. It may be noted that 
no evidence has been led in support of 
the plea of undue influence. In fact be¬ 
yond the bare statement of Falak Sher 
Khan given by him on lGth May 1922, 
that the agreement was got executed by 
the exercise of undue influence, there is 
no other evidence in support of this plea. 
This statement, I need hardly observe, is 
no evidence in the case against the plain¬ 
tiffs, as they had no opportunity of cross- 
examining Falak Sher Khan when be 
made it. The trial Court decreed the 
plaintiffs' claim, holding that the custom 
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relied upon by the plaintiffs had been 
proved. The defendants have come up 
to this Court in appeal. • 

As already stated, the plaintiffs rely 
npon the Riwaj-i-am prepared at the first 
regular settlement of the year 1878. It 
is marked as Ex. P-9 and is printed at 
t PP- 58-60 of the record. It recites the 

old custom" that if a man dies leaving 
him surviving sou9 by different wives and 
one of these sons dies without any male 
issue, then the uterine brothers are enti¬ 
tled to inherit hi9 property. Thus the 
brothers descended from the same father 
but from a different mother do not in - 
herit. There is a rider added that 
if in a family half-brothers have greater in¬ 
fluence and power than brothers born of the 
same mother, succession his taken place con¬ 
trary to the above custom in that family. 

Bub it is pointed out that these cases 
where all the brothers have succeeded in 
equal shares are exceptional. Then a 
number of instances are cited in support 
of the general custom, that the full blood 
excludes the half blood among brothers. 

In the second settlement of the dis¬ 
trict in the year 190S a Riwaj-i-am was 
prepared by Pandit Hari Kishan Haul, 
Settlement Collector, Mianwali, which 
records that, among Isa Khel Pathans, 
full brothers and half brothers succeed 
equally. No instances are cited. It is 
further recorded that 

the Juts also state the same custom, but several 

Wh ^7niu V6 * b w eflD quoted amongst them in 
which full brothers have suoceeded to the ex¬ 
clusion of half brothers. 

The net resutt is that the Riwaj-i-am 

, n r ?° ords a general oustom in which 
the full blood, exoluded the half-blood 
though there are certain iudioations 
in the dooument showing that there 
have been a few departures from the 
settled rule of succession incorporated 
therein. It should further be noted that 
the Rmari-am of 1878 specially refers 

to the Niazi Khel tribe to whioh the 
parties belong. In the Riwaj-i-am for 
the year 1908, although it is mentioned 
that among the Iaa Khel Pathans full 
brothers and half-brothers succeeded 
equally, signs are not wanting that iu the 
neighbouring tribe of Baluchis Awans 
and Jats, this oustom was not univer- 
ally accepted, and these communities, 
according to the Riawaj-i-am, were 

sions h d ! Vld f d . 0D 6his Question, succes¬ 
sions haying taken place both ways. 

The Riwaj-i-am, aooording to the lead¬ 


ing case on the subject reported in Beg v. 
Allah Ditta (I), is the most important 
document as it is a record of the customs 
prevailing among the particular commu¬ 
nities with which it deals. It, however, 
raises only a presumption in favour of 
ajparticular custom, that presumption be¬ 
ing subject to rebuttal. 

• In Iiahiman v Bala (2), it is laid 
down that the production of a later Re- 
cord-of-Rights containing entries opposed 
to the earlier one would no doubt be some 
proof of a change, but there would then 
merely be a balance of evidence on either 
side, and it could not be said that tho 
later record destroyed or abrogated tho 
e«lier one. Now, as already stated, the 
Riwaj-i-am of the year 1878 contains an 
old and well-established custom supported 
by a number of instances, though it ie- 
fers to some unspecified aberrations from 
the general rule. 

The Riwaj-i-am of 1908, though clear 
as regards the Isa Kbel Khans, contains 
internal evidence that, so far as other 
communities similarly circumstanced, 
were conoerned the custom wa 9 not by any 

means settled and was in fact in a stats 
of flux. 

We have now to see how far the plain¬ 
tiffs have succeeded in rebutting the evi¬ 
dence, such, as it is, supplied by the 
Riwaj-i-am of the year 1908 in support 
of the oustom ou which the defendants 
rely. As stated above the whole con¬ 
troversy reduces itself to the question of 
rebuttal. 

Now, besides the Riwaj-i-am of 1S78. 
we have a number of instances supplied 
by mutatious and judicial decisions. 

The earliest of these is Ex P. 18date<J 
9th June 1873. Its importance lies in 

r.if a0 £. fchafc ifc i9 of a date P rior fco ^at 

of the Riwaj-i-am of the first settlement 
of the year 1878. It is laid down iu that 
judgment that the general oustom prevail¬ 
ing in the tribes of Isa Khel, eto. 
branches of Niazi, is that if a man dies 
sonless after his marriage his heritage 
goes to his real brother only. This cus¬ 
tom is in accordance with the Maho- 

law . a ° d . worth being enforced. 
It is further laid down that -when no 
particular custom is proved to be preva¬ 
lent, the question should be decided with- 
r eference to the general oustom govern- 

{l) a.89 R {p c 6 ) p c - ia_9 ^ r ^r. 

(2) [1892] 8 P. B, 1892. 
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ing the Niazi tribe and Mahomedan 
law according to which, after the death 
of a brother his real brother (as con* 
tradistinguished from a half-brother) 
succeeds to his property. There is no 
doubt that under the Mahomedan law 
uterine brothers exclude brothers of half- 
blood by the same father in succession 
to their deceased brother who die3 child-' 
less. This being the personal law of the 
parties, it is not unnatural that it should 
influence the customary rule of succes¬ 
sion among these Pathan tribesmen. 

The next important decision is Ex. 
P. 15 dated 3Lst October 1914. The 
parties in this case were the Niazi 
Pathans of Isa Khel and the dispute was 
between the full blood and half blood, 
as in the present case. Issue 1 was : 

Are the defendants not entitled to inherit 
the land in dispute according to the rule of 
succession 

and it was beld-that this issue must be 
decided in favour of the plaintiffs, in that 
the defendants being half-brothers could 
not get a share equal to that of the full 
brothers. The Riwaj-i-am of 1878 was 
referred to as suporting the plaintiffs' 
claim. 

Then we come to an important decision, 
Ex. P. 14, dated 23th August 1920, in 
which there were cross pre-emption suits 
and Sarbuland Khan and Abdul Majid 
Khan were arrayed on opposite sides. 
The suit arose out of a sale effected by 
Sarfaraz Khan. Abdul Majid Khan, 
plaintiff in one of these suits, alleged 
that he being the full brother of the 
vendor succeeds to the exclusion of Sar¬ 
buland Khan who is only a half-brother. 
On the pleadings of the parties an issue 
was raised : 

Issue No. 3.—Whether the plaintiff in each 
case has got a right of pre-emption superior 
to the vendees and the rival preemptor. 

The suit brought by Abdul Majid 
Khan failed on the question of waiver; 
but it is important to note that the Sub¬ 
ordinate Judge in his judgment adverted 
to the admission made by Sarbuland 
Khan in the mutation proceedings to 
which a reference shall presently be 
made and held that “ it goes against 
bim to a very high degree." It was 
further held that the contention of Abdul 
Majid Khan that his right was superior 
as a brother of the whole blood was 

strong. . 

Copies of certain other mutation orders 
had been placed on the record by the 
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plaintiffs ; but they need not be discussed 
as they seem to be based upon a mis¬ 
apprehension of the terms of the Riwaj- 
i-am on which they ostensibly rely. In 
the same manner the two orders passed 
by Mr. Thevaskis, Collector of Miauwali, 
dated 11th March 1921, and the 21st 
March 1921, respectively, may be ignored 
since they are mutually destructive in 
that they lay down contradictory views 
and cannot, therefore, be treated as in¬ 
stances in favour of either party. 

I may also refer to Ex. P. 11 which 
is a judgment delivered by a Bench of 
two learned Judges of this Court, and i3 
dated 17th February 1922. The case 
came from Mianwali in second appeal. 
The parties were Jats, and, as already 
mentioned, half of these people dissented 
from the general rule of succession pro¬ 
mulgated in the Riwaj-i-am of the second 
settlement of 1908. In that case, as in 
the present case, the plaintiffs claimed to 
inherit from their deceased uterine 
brother to the exclusion of their half- 
brothers by a different mother. Their 
Lord3hip3 observed : 

la view of the fact that in 1878 the custom 
by which the whole blood excluded the half 
blood was emphatically affirmed -and that ia 
1903 the assertion that the custom had been 
reversed was found to be not in accordance 
with facts, have the defendants established 
that the old custom has become obsolete, 

and the learned Judges answer the ques¬ 
tion by observing that 

no custom has the force of law unless it is 
ancient and certain and that the custom recited 
by the plaintiff was in full vogue in 1878 and 
has been observed since that date in several 
contested cases, and they were therefore unable 
to hold that the defendants have succeeded in 
establishing that the old oustom is obsolete. 

They, accordingly, upheld the custom 
relied upon by the plaintiffs and decreed 
their claim. This case has an important 
bearing upon the point before me and 
goes a long way to support the plaintiffs’ 
contention in so far a3 it is based upon 
tie Riwaj-i-am of 1878, reinforced by the 
instances mentioned above 

But the most important evidence of 
rebuttal on which the plaintiffs rely is 
supplied by at least five admissions made 
by the defendants on various occasions 
in which they unequivocally expressed 
their assent to the custom on which the 

plaintiffs based their claim. 

(i) On the 9th December 1919, in the 
mutation proceedings of mauza Sarkia 
(Ex. P. 2) Falak Sher Khan stated: 
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The custom prevailing amongst us, the Khans, 
is that if there are brothers from one and the 
sirne mother and one of them dies aonless, his 
heritage goes to his own brothers from the 
same mother. 

He further said: 

Amongst us Ghulam Sir var is from one 
mother and Muh iinmid, Sacbuland and I are 
from another mother, while Abdul Majid Khan, 
Abdul Hmid Khan and Ssrfar&z Khan were 
from the third mother. On this statement it 
was ordered that entry as to the heritage be 
made in favour of Abdul Majid Khan and 
Sirfaraz Khan in equal shares. 

(ii) A similar admission was made iu 
the mufcatioQ proceedings of mauza 
Kacha Nur Zimm Shah (Ex. P-22) on 
the same date by Ghulam Sarwar Khan 
and Falak Sher Khan who stated: 

The custom prevailing in our family is that if 
a son of a step-mother dies sonless, bis heritage 
does not devolve upon the sons of his step¬ 
mother. Hence the estate in question may be 
eotered in the names of Abdul Majid Khan and 
oarraraz Khan m eqml shares. 

Accordingly an entry was made in the 
naru03 of Abdul Majid Khan and Sarfaraz 
Khan in equal shares. 

(iii) Again, on the 27th February 1920 
Ghulam Sarwar Khan, in the mutation 
proceeding relating to Mauza Chhina 
Paura (Ex. P*3), stated: 

According, to our custom and usage real bro¬ 
thers on mother s side have a right. Hence 
we, the other brothers, have no right. 

..“ w A 3 3 ° r . d0 w d by fch0 wwobb Court 
that Abdul Majid Khan and Sarfaraz 

Khan be soown as reversioners in equal 

ftE" S Pl r of Ghula ” Aishan 

Hamid Khan aC9a9ed Wid °" ° f Abdul 

. fcbe 27th Nonary 1920, Sarbu- 

land Khan and Falak Sher Khan in 

relatiD S to mauza 

Sent a nd E ^ P ' l) “ ade a 9imilar ■*»£ 

ment, and the revenue officer accord- 

\bdnMf d ^ a V°u d0r that the nam0 s of 

Abd “i! Ma V d ? baa and Sarfaraz Khan 

r 0 b rr ed ,n equai 3hares > q «*• 

Abdul Harntd °' 

(v) There is an application by way of 
supplementary statement in certain 

Kaf UmJ r HT dia S ralafciQg t0 maU2 » 

Falak {E *- R 10 ^ made by 

^alakSher Khan and Ghulam Sarwar 

I n on fc be 12bh Deoember 1919, the 
SEE P ° rti0 “ * rung 


Majid Khan and Sarfaraz Khan who are his 
real brothers from his mother. They are step¬ 
brothers of both of us. According to our cus¬ 
tom step-brothers on the mother's side cannot 
get a share of their sonless brother by the same 
father. 

t It is important to note that two of 
these statements containing admissions 
by one or more of the defendants were 
made in connexion with two of the vil¬ 
lages, namely, Kas Umar Khan and Cliiuna 
Paura, which are in dispute in the present 
suit, and all of them were made sometime 
either in 1919 or in 1920 after the death 
of Abdul Hamid Khan when the rights of 
his reversioners had materialized, so that 
whatever statements the defendants made, 
were against their own interest. In this 
connexion the agreement dated 31st 
March 19zl, (Ex. P-4) may be adverted 
to in which Falak Sher Shan, defendant 
- reiterated the custom oa which the 
plaintiffs rely in the following terms: 

Mutation in respect .of lands have also been 
enacted in their (the plaintiff’s) favour. Tho 
reason ls that the custom prevailing in our 
family is that the heritage of a deceased brother 
devolves upon his -brothers from the same 
mother and that his stepbrothers do not get 
nulling. I admit the said cusiom of my own 
accord and declare that it is correct. Mutation 
in respect of the land situate at mauza Jalalpur 
has been wrongly effected in my favour aud io 
my other stepbrothers. I have no 
lf th . a Si,d mutation entry is rectified 
and my nam) is struck off. According to the 
PTmoipIesof justioe. I have no right in the said 


as 


ttamid Kl >an devolves -upon Abdul 


No doubt an admission cannot ba 
treated as an estoppel and it is always 
competent to the person who makes an 
admission against his own interest, to 
come forward and to explain to the Court 
the circumstances under which he had 
made the admission and to give his 

BuT U In' 13 QOt biQdiQg UP0D b im 
? f “ aa ^mission against his own 

interest is made in unequivocal terms by 

ho is directly conferred and he omits to 
give any explanation, then that admis° 

"**** be used against him. 
for, as hag been laid dowa by tho highest 
authority, a man’s admission, if Se* 
plained, is the best piece of evidence 
S! S f hlm '« In 3tead Of offering any 
JSd ? fc k“ ° th0ir admissi ons the de- 

into tS? D0 J even V0Dtur0d to enter 
into the witness box. All that they have 

£“» 3 ‘ hafc fc bey have raised an ex- 
emely dishonest plea in para. 6 of their 
written statement wherein they state: 
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that the mutations of the aforesaid villages 
were not made in their presence, nor did they 
admit the rights of the plaintiffs. 

This plea remains unsupported by any 
evidence whatsoever. On the other hand, 
we have the evidence of Chaudhri Khushi 
Muhammad, Naib Tahsildar, who very 
clearly states that all these statements 
ware made in his presence and that he 
personally knew Sarbuland Khan who was 
a Sub-R9gistrar, Ghulam Sarwar Khan 
who was a Zaildar, and Falak Sher Khan 
who also held some such appointment. 
We have no reason whatsoever to doubt 
the veracity of this witness who is a 
Revenue Odicer and occupies a respon¬ 
sible position. This plea itself sufficiently 
discredits the defence put forward by the 
defendants. 

I may further note that it was strongly 
urged by counsel for the appellants that 
an admission on a question of law is not 
binding on a party, and that the question 
of succession in the present case although 
based upon custom, stands on the same 
footing as a question of law, and, there¬ 
fore, the admission made by the defen¬ 
dants cannot be held binding upon them. 
X am prepared to concede that an admis¬ 
sion on a pure question of law is not 
binding upon a party; but the question 
whether a particular oustom does or does 
not prevail in any particular tribe is a 
matter on which the tribesmen them¬ 
selves are in the best position to pro¬ 
nounce an opinion. When questions 
relating to tribal customs have to be 
determined, the parties try to secure the 
evidence of the members of that tiibe and 
even of people living in its neighbourhood, 
as regards the existence or non-existence 
of the custom. The people of a particular 
community are the best and most trust¬ 
worthy repositories of the traditions 
which go to constitute a particular custom 
prevailing in that community and their 
evidence, therefore, is of very great mo¬ 
ment. 

In the present case no one oould have 
been in a better position to speak about 
the existence or non-existence of the 
custom relied upon by the plaintiffs than 
the persons belonging to the plaintiffs 
family himself, namely the defendants. 
The defendants, who are not ignorant 
rustics but men of intelligence who 
occupy a certain position in their society, 
made these admissions deliberately when 
matters had come to a head on the death 


of Abdul Hamid Khan. The irresistible 
inference is that they spoke the truth 
while making those admissions and had 
no intention of contesting settled facts. 
Apparently some evil-disposed persons 
have induced them to put forward a false 
claim and they are now seeking to resile 
from what they had solemnly stated in 
the various proceedings before the re¬ 
venue authorities. 

The defendants produced a certain 
amount of oral evidence of the usual 
type. The witnesses do not quote any 
instances. The defendants have also 
relied upon para. 26, Rattingan’s Digest 
of Customary Law, 10th edn.jbut there is 
nothing in that paragraph which mili¬ 
tates agains- the position taken up by 
the plaintiffs As already stated, the 
Riwaj-i am of 1908 raised a presumption, 
and in my opinion the plaintiffs have 
sufficiently rebutted the presumption thus 
raised against them. 

Oq a consideration of the evidence on 
both sides I feel satisfied that the plain¬ 
tiffs have succeeded in establishing the 
custom that in the tribe of Niazi Pathans 
of Isa Khel in the Distriot of Mianwali, 
if a person dies sonless leaving him sur¬ 
viving several brothers, some of whom 
are of full blood and others are of half 
blood, then the brothers of the full blood 
succeed to his property to the exclusion 
of his half-brothers. 

In this view I would affirm the decree 
of the Court below and dismiss the de¬ 
fendants' appeal with costs. 

Broadway, J.—I concur. 

N.K. Appeal dismissed. 
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Shadi Lal, C. J., and Johnstone, J. 
Tota Ram and others Defendants 
Respondents. 

v. 


lundan and others —Yendees-Respon 


LU3. 

Hirst Appeal No. 807 of 1922, Decided 
30th April 1928, from decree of 
Sub-Judge, Hissar, D/- 4th January 


) Pre-emption—Joint sale deed—No speci- 
tion of shares to be taken by vendees nor a 

ification of the amount to be paid by them 

lots not of equal quality-Transaction was 
! to be indivisible—Association of strangers 
he plot could not defeat me rights of plain • 
s to pre-empt them . 

i case of sale of certain plots there was 
her a specification of the shares to be taken 
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by Jha vendees in the property nor a specifica¬ 
tion of the amounts to be paid by them. The 


deed specified only the area sold to each of the 
vendees, but made no mention of the price to 
be paid by him. All these plots were not of 
the same quality; and some of the vendees were 
grangers. 

Held : that the price to be paid by each of 
the veadees was not a matter of mere caloula- 
tlon and must not be deemed to be proportion¬ 
ate to the area to be taken by him. Therefore 
the proprietors having associated strangers 
with them in the purchase could not defeat the 
rights of the plaintiffs to pre-ompt them. 

[P 786 C 1] 

(b) Civil P, C.,0. 22, R 2— A decree passed 
after the death of a parti/ is not absolute 
nullity—It is only erroneous and liable to be 
set aside—It can be rectified by setting aside 
proceedings taken after the death of the party 
and proceeding afresh in presence of his legal 
representative . 

A decree passed after the death of a party to 
the suit or appeal is not an absolute nullity. 
Such a decree is not void nor is it open to 
collateral attaok but it is erroneous and liable 
to be set aside. The mistake can be rectified 
if the Court sets aside the proceedings taken 
after the death of the deceased party and 
directs that the case bo retried in the presence 
of his legal representative from tho stage which 
it had reached immediately before the date of 
the death. This procedure places all the par¬ 
ties to the litigation in the same position in 
whioh they would have been if the legal repre¬ 
sentative had been impleaded at the proper 
time. 33 Mad. 167, Rel. on. [P 766C2] 

(c) Civil P, C. t O, 22, R, 2—Introduction of a 
new party at one stage is good for all stages . 

The introduction of a plaintiff or a defendant’ 
for one stage of suit is an introduction fer all 
aUgos. Impleading of representatives of a 
deceased in the appellate Court is valid for all 
stages of the suit. A. I. R. 1917 P. C. 156, Foil . 

[P 787 C 1] 

Mehar Chani Mahajan and J. S. Ag- 
garwal^lor Appellants. 

Moti Sagar, Kishen Dayal and M. L. 
Puri —for Respondents. 

Shadi Lai, C. J — On Uth June 1919, 
Mrs. Ruby Williams-sold 2,801 bigbas 
and 16 biswas of land, in the village 
Raman, the Hissar district, to 96 persons 
for Rs. 26,000. Four suits of pre-emp- 
tion were brought in respect of the sale, 
three by certain proprietors in the vil¬ 
lage and the fourth by occupancy tenants. 
All these suits have been deoreed by the 
trial Judge who has directed the property 
to be divided among three sets of pro¬ 
prietors in proportion to the areas owned 
by them in the village. In the event of 
their default, the oocupaucy tenants 
would bo entitled to pre-empt the pro- 

perty on payment of the price mentioned 
the sale-deed. 

The vendees have appealed to this 
1923 L/99 & 100 


Court, and Mr. Moti Sagar for the res¬ 
pondents raises the preliminary objection 
that Puran, one of the occupancy tenants 
in whose favour a joint decree for pre¬ 
emption was granted by the Subordinate 
Judge, died more than a year ago, and that 
his legal representatives have not been 
brought on the record. These facts are 
not contested by Mr. Mehr Chand for the 
appellants, and there can be no doubt 
that, as Puran was one of the joint de¬ 
cree-holders in the suit brought by the 
occupancy tenants, the appeal has abated 
in so far as it affects the decree passed 
in the suit brought by the occupancy 
tenants. 

Coming now to the appeal against the 
proprietors : we are asked by the learned 
counsel for the appellants to hold that 
the sale sought to be pre-empted was a 
divisible transaction, and that the docu¬ 
ment embodying the sale should be treated 
as evidencing 96 sales in favour of 
96 vendees. The learned counsel con¬ 
sequently argues that, as some of the ven¬ 
dees were themselves proprietors in the 
villages, they were entitled to defeat the 
suits for pre-emption in so far as the areas 
ftold to them 1 were conoerned, and that 
they were not affected by the rule which 
lays down that a pre-emptor by associa¬ 
ting with himself a stranger in the pur¬ 
chase reduces himself to the status of 
that stranger and loses his preferential 
right to purohase the property. Our at¬ 
tention has been invited to a large number 
of ratings bearing upon the vexed ques¬ 
tion of whether the mere specification in 
the salb'deed of the shares of the vendees 
in the property sold is sufficient to make 
the transaction a divisible one, or whe¬ 
ther it is necessary that there should be 
a specification of not only the shares to 
be taken by the vendees, but also of the 
amounts to be respectively paid by them. 
The Allahabad High Court has taken the 
view that a specification of the share of 
each vendee in the property sold makes 
the transaction a divisible one, but this 
rule has not been.adopted by the Punjab 
Chief Court. It is, however, unnecessary 
to ohoose between the rival views, be¬ 
cause a perusal of the sale-deed in the 
present case shows that there is neither 
a. specification of the shares to be taken 
by the vendees in the property nor a 
specification of the amounts to be paid by 
them. The deed specifies only the area 
nil to each of the vendees, but makes 
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no mention of the price to be paid by 
hijn. There can be no doubt that all 
these plots were not of the same quality, 
and it cannot, therefore, be said that the 
price to be raid by each of the vendees 
[was a matter of mere calculation and 
must be deemed to b9 proportionate to 
the area to he taken by him In these 
circumstances the transaction must be 
held to be an indivisible one, and the 
proprietors having associated strangers 
.with them in the purchase cannot defeat 
[the rights of the plaintiffs. 

Nor do I think that the vendees have 
succeeded in establishing their plea of 
waiver. The witnesses produced by them 
seek to prove that, on 24th May 19L9, the 
property was sold by a private auction, 
and that all the villagers including the 
plaintiffs, were present at the time of the 
auction, and that some of the plaintiffs 
actually took part in counting the money 
paid by the vendees to the vendor The 
evidence relied upon in support of the 
plea of waiver is vague and inconclusive, 
and I do not think that it can be reason¬ 
ably held that the defendants have suc¬ 
ceeded in proving any act or omission on 
the part of the plaintiffs such as would I 
amount to a complete waiver of their 
right of pre-emption. 

Mr. Mehr Chand for the appellants also 
contends that Nathu, son of Ram Dial, 
one of the vendees, died before the insti¬ 
tution of the suit, and that his repre¬ 
sentative was never brought on the re¬ 
cord. This contention proceeds upon a 
misapprehension of facts. A perusal of 
the record shows that Nathu died 1 after 
institution of the suit, and that an ap¬ 
plication to implead his son as his legal 
representative was duly made by the 
plaintiffs and granted by the Court. 

It appears that another vendee, Chuni 
Lai by name, died on 8th July 1921, 
during the pendency of the suit in the 
trial Court ; and that his legal represen¬ 
tative was not brought on the record- The 
learned counsel for the appellants urges 
that the failure of the plaintiffs to im¬ 
plead the legal representative resulted in 
the abatement of the suit- It is, how¬ 
ever, clear that the decrees granting pre¬ 
emption was made by the trial Judge on 
4th January 1922, before the expiry of 
six months (which wus the period appli¬ 
cable at that time to an application to 
implead the legal representative of a de¬ 
ceased defendant) from the date of the 


death of Chuni Lai and it cannot be 
said that the suit had abated as against 
the deceased. The decree was, no doubt, 
passed against the defendants, one of 
whom had died before the date of the 
decree, and the question for consideration 
is whether it should be treated as a nul¬ 
lity. 

I do not think that the decree can be 
treated as a nullity in the sense that it 
can be ignored altogether. As pointed 
out in Goda Coopooramier v. Soonda- 
rammall (1), a decree passed after the 
death of a party to the suit or appeal is 
not an absolute nullity. Such a decree is 
not void nor is it open to collateral at¬ 
tack, but it is erroneous and liable to be 
set aside. 

The mistake can be rectified if the 
Court sets aside the proceedings taken 
after the death of the deceased party and 
directs that the case be retried in the 
presence of his legal repesentative from 
the stage which it had reached im¬ 
mediately before the date of the death. 
This procedure places all the parties to 
the litigation in the same position in 
which they would have been if the legal 
representative had teen impleaded at the 
proper time. 

In the case before us we find that, on 
21st June 192L, after the defendants had 
produced toe whole of their evidence, 
Chuni Lai absented himself from the 
Court, with the result that the trial Judge 
passed an order that ex-parte proceedings 
be taken against him A9 stated above 
be died on 8th July 1921, but neither the 
Court nor the plaintiffs were aware of his 
death, and the trial proceeded in ignorance 
of that fact. It is, however, admitted 
that the only evidence recorded after 8th 
July 1921 was that produced by the 
plaintiffs on the question of waiver ; but 
neither party has placed any reliance 
upon that evidence. Indeed, the evidence 
adduced by both the parties on this ques¬ 
tion is wholly unsatisfactory, but the 
issue must be determined against the de¬ 
fendants on the short ground that it was 
their duty to establish the plea of waiver 
and, as they have failed to discharge the 
onus, it is unnecessary to refer to the 
evidence of the witnesses examined by 
the plaintiffs. It is obvious that the fail¬ 
ure of the plaintiffs to implead the lega 
representative of the deceas ed in the trial 
(i) [1910J 83 Mid. 167=3 I. 0. 739=6 M.U.T. 

•271. 
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Court has not caused any prejudice to 
him. 

It is to be observed that Chuni Lai’s 
legal representative has since been brought 
on the record, and he is one of the appel¬ 
lants before us. In Brij Indar Singh v. 
Kashi Ram (2), the representatives of a 
deceased party were impleaded in the ap¬ 
pellate Court, but their Lordships of the 
Privy Council held that 
the introduction of a plaiptiS ora defendant 
for one stage of a suit is an introduction for all 
stages. 

It is, therefore, unnecessary to remand 
the case to the trial Court for impleading 
the legal representative of Chuni Lai who 
is already on the record, and it would be 
a useless formality to record in his pres¬ 
ence the evidence of the plaintiffs' wit¬ 
nesses which evidence does not, in any 
way, affect the decision of the Court on 
the issue of waiver and has not been 
relied upon by the plaintiffs themselves. 

The object of setting aside a judgment 
pronounced against the party who died 
before the verdict is to give his repre¬ 
sentative an opportunity to resist the* 
claim of the opposite party. In this case, 
the deceased along with the other defen¬ 
dants,-had already produced his evidence, 
and it would be an act of supererogation 
to remit the oase to the trial Court which 
would only prolong litigation, but could 
not affect the decision of the case in the 
slightest degree. 

For the foregoing reasons I dismiss the 
appeal with costs. 

Johnstone, J. —I conour. 

N K - Appeal dismissed. 

>2) A. I. R. 1917 P. C. 150=45 Cal. 94=44 
I. A. 218 (P. C.). 
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Addison and Dalip Singh, JJ. 
Fakir Singh— Accused—Petitioner. 


Emperor— Opposite Party. 

Criminal Misc. Petn. No. 100 of 192 
Decided on 20th July 1928. 

** Criminal P. C., S. HG-No complai 
the offend neceS3ar 'J in rcs P ect °f abettors 

aw?®™ ‘. S not ~ infi to Prevent the trial of , 
abettor of an oflenoo committed by a party 

tl, P ™°r d / Qg i n Court, without a complaint 
the Court under S. 476, 82 All. U ■ 15 C. W 

r 1 r Dd „ 4 ' L R ‘ i9 - 8 Lah - 510 ! Rel. on- 
Bom. L. R. 3 5 3 f Diss. from. [P791C 


Mchar Chand Mahajan — for Peti¬ 
tioner. 

Abdul Rashid and Ahmad Hassan — 
for the Crown. 

Jai Lai, J.—This case has come before 
me on a petition under Ss. .491, 439 and 
561-A, Criminal P C., and S. 107, Gov¬ 
ernment of India Act, made od behalf of 
Bewa Fakir Singh, an advocate of this 
Court, who is in custody of the police in 
connexion with a criminal case instituted 
against him nnder Ss 4G8 and 417, 
I. P. C., on a police cballan. 

The remedy provided by S. 491, i. e., 
the issue of a writ of habeas corpus, 
being of an exceptional nature, and as, 
on an examination of the application 
and the affidavit filed in support thereof, 
I considered that the petitioner could, 
if necessary, obtain adequate relief from 
this Court in exercise of its powers of 
revision under S. 439 Criminal P. *C. 
I directed that notice of the application 
should issue to the Government Advo¬ 
cate. The oase has now been fully 
argued before m* ou both sides and I 
have decided not to proceed under S. 491 
but to take cognizance of the matter in 
exorcise of the revisional jurisdiction of 
this Court under S. 439. 

The petitioner is, as I have already 
stated, an advocate of this Court and in 
that oapaoity he was acting as counsel 
for one Devi Ditta, a judgment-debtor 
m a decree in favour of Mfc. Massan 
granted by the Court of Small Causes 
at Lahore. Mt. Massan had Devi Ditta 
arrested and also had his property at¬ 
tached in execution of that decree. It 
is alleged by the prosecution that in 
order to deprive Mt. Massan of the bene¬ 
fit of her decree an application was filed 
in the Court of a Subordinate Judge on 
behalf of one Allah Ditta to file an award 
alleged to have been given on a reference 
made by Allah Ditta and Devi Ditta 
awarding about Rs. 5,900 to Allah Ditta 
against Devi Ditta. The petitioner acted 
as counsel for Allah Ditta in these pro¬ 
ceedings and obtained a decree on the 
basis of the award against Devi .Ditta. 
An application was then made by him 
on behalf of Allah Ditta for transfer of 
the proceedings relating to the execution 
of the decree of Mt. Massan'and Allah 

fi n thQ t u Sama C ° Urt - 16 a PP 0ara 
that finally the decree of Mt. Massan 

was purchased by Devi Ditta. It may 

be mentioned that the decree in f avo ur 
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of Mt. Massan was against one Indar 
Singh and Devi Ditta as principal and 
surety respectively. 

It is alleged on behalf of the prosecu¬ 
tion that all these proceedings relating 
to the reference of the alleged dispute 
between Allah Ditta and Devi Ditta, 
the application to file the award and 
subsequently the proceedings relating 
to the execution of the decree were bogus 
and fraudulent. It is further alleged 
that Allah Ditta never engaged the 
petitioner ; he had no dispute with Devi 
Ditta and did not refer any dispute to 
arbitration and that the whole affair was 
manipulated by Fakir Singh and Devi 
Ditta in consultation with each other ; 
and that the signature of Allah Ditta 
was forged on the various documents. 

An incomplete challan under S. 468/ 
417, I. P. C. was presented by the police 
against Fakir Singh and Devi Ditta in 
the Court of the Additional District 
Magistrate, Lahore, and the accused 
were arrested thereon. An objection 
was raised on behalf of the accused that 
they could not be prosecuted without 
the complaint of the Subordinate Judge 
in whose Court proceedings were taken. 
The Additional District Magistrate has 
avoided giving any decision on this 
objection and has postponed the case 
several times. In the meantime on the 
application of the police the Subordinate 
Judge has directed the filing of a com¬ 
plaint against Devi Ditta. 

I am not concerned at this stage with 
the truth or otherwise of the allegations 
made by the prosecution against the 
petitioner. The only point before me is 
whether having regard to Ss. 195 (1) (o) 
and 476, Criminal P. C., a criminal case 
could be instituted against the petitioner 
without a complaint of the Court in 
which the proceedings in connexion with 
which the alleged offences were committed 
were taken. The petitioner's counsel 
has strenuously urged that the entire 
criminal proceedings are mala fide and 
that the conduct of the Additional Dis¬ 
trict Magistrate, in whose Court the 
case is pending, has been very unfair to 
his client, the petitioner. But l am not 
concerned with this matter at this stage 
as it does not relate to the jurisdiction 
of the Magistrate. 

Section 195 (l) (c), Criminal P. C., 
provides that no Court shall take cogni 
zance of any offence described in S. 463, 


or punishable under Ss. 471, 475 or S. 476, 
I. P. C-, when such offence is alleged to 
have been committed by a party in any 
proceedings in any Court in respect of a 
document produced or given in evidence 
in such proceedings except on a com¬ 
plaint in writing of such Court or some 
other Court to whom such Court is 
subordinate. 

The contention raised on behalf of the 
petitioner is twofold : (l) The section 
prohibits the trial not only of the parties 
but of the abettors and conspirators a3 
well when the offence has been com¬ 
mitted by a party to any proceeding in 
any Court and, therefore, that even if 
it be held that Allah Ditta did*not in¬ 
struct Fakir Singh to take any proceed¬ 
ings on his behalf it was Devi Ditta 
who did so and Devi Ditta being a party 
to the proceedings tho petitioner who is 
alleged to have abetted or conspired with 
him was also protected from prosecution 
except on the complaint of the Court 
concerned; and (2) that in any oise 
. according to the allegations made by the 
prosecution Fakir Singh was in fact a 
party being the principal offender and 
not a mere abettor, and tbe other per¬ 
sons formally named in the proceedings 
were either merely his tools or their 
names were entered without their know¬ 
ledge or consent. This second conten¬ 
tion need not detain us long. It is quite 
clear that the parties mentioned in the 
proceedings were Allah Ditta and Devi 
Ditta and in the eye of the law the prin¬ 
cipal offender, if at all, was Devi Ditta 
and the petitioner merely abetted the 
commission of the offence. He was 
neither a party to the proceedings nor 
was he the principal offender in the 
strict legal sense. 

The case for the Crown, on the first 
contention is that S. 195 (1) (o) affords 
protection against prosecution, except 
upon the complaint of the Court con¬ 
cerned, to the parties to the proceeding 
and not to others, i. e , not to the abettors 
or conspirators. Several authorities 
were cited before me on both sides. On 
behalf of the Crown reliance was placed 
on Ghansham Singh v. Emperor (U 
In that oase it was held that the offences 
in respect of which S. 195 (l) (w re 
quires sanotion must be offences com 
mitted by the parties t o the proceeding s 

(1) [19I0J 32 All. 74=4 1. c. ioa=tt aTT. J. 

983. 
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in a Court and that there was no need 
of sanction to institute a criminal case 
against persons who were not parties tc 
any proceedings. From the report of 
the case, however, it appears that there 
were no proceedings taken in any Court 
in respect of the document concerned in 
that case. The authority is not, there¬ 
fore, directly in point. 

In Debt Lai v. Dhajdhari Goshami 
(2), however, a Division Bench of the 
Calcutta High Court, following Ghan- 
sham Singh v. Emperor (1), held that 
sanction of Court for prosecution in 
respect of documents produced in Court 
is necessary only when the offence, 
whether the offender is the principal or 
is an abettor, is committed by the parties 
to the proceedings and that no sanotion 
was necessary to prosecute an attesting 
witness to a document proved to be 
forged. The facts in that case were 
somewhat similar to the facts of this 
case. It was alleged that a forged will 
had been brought into Court and the 
question was whether the attesting wit¬ 
ness who was held to have abetted such 
forgery by affixing his signature could 
not be prosecuted without the sanotion 
of the Court, It was hold that the 
sanotion of the Court was not necessary 
under the ciroumstancos. 

On the other hand the petitioner’s 
oounsel strongly relied upon Narayan 
Dhonddev, In re (3) which is a judgment 
of a Division Bench of the Bombay High 
Court. That case also related to 
a will alleged to be forged which had 
been produoed in Court, and the ques¬ 
tion arose whether sanotion of the 
Court was necessary in order to pro¬ 
secute the attesting witness. With re¬ 
gard to the contention that the pro¬ 
tection afforded by S. 118. (l) ( c ), 
Criminal P. C,. is limited to the parties 
to the proceedings in Court the learned 
Judges remarked as follows : 

Now if this ploa were to be allowed it is 
manifest that the only result would be to allow 
the opponents to go behind this Court’s order 
revoking the sanotion, and by this device to 
institute that very prosecution which this 
Court has already restrained from proceed- 
8 f ems t0 us that we cannot lend 
anTlw P roce0din gs of Ibis oturacter 
T nmst give efleot to the order 
already made by this Court and must hold 

(2) [1911] 15 0. W. N. 605=9 I. C. 577=12 

. _» r Ur ‘ L. j. 101. 

(8) [1910] 12 Bom. L. R. 383= 

Or. L. J. 868. 


that the revocation of the sanction carried 
with it as a necessary consequence the termina¬ 
tion iof the prosecution of the petitioners. 
We do not find that there is any serious 
difficulty in coming to this view which accords, 
we think, with the provisions of S. 195 {1) (o). 
Criminal P. C., for, as we read that section the 
word “ offence M occurring as the third word 
in the clause is designedly used in a somewhat 
abstract manner. It is the “ offence ” in it¬ 
self, not any particular offender's offence 
which the section aims at and that is in ac¬ 
cordance with S. 40, I. P. C. f where offence is 
defined as the thing made punishable by the 
Code. In other words, the clause deals with 
the case where there is a substantive offence 
committed bv a party to a suit. If that con¬ 
dition is realized then the clause enacts that 
no Court can take cognizance of “ such of¬ 
fence. " In this case “ such offence ” would 
mean the offence generally of forgery, and it 
seems to us that if the criminal Court were to 
try Lakshmi Bai’s abettors under S. 467, it 
would in fact be taking cognizance of the of¬ 
fence as those words are used in the clause 
and that is the action which is specially for¬ 
bidden. This reading of the section appears 
to us to involve no undue-straining of the 
language and to give a more reasonabie inter¬ 
pretation than is arrived at by the rival con¬ 
struction, for, upon that construction while 
the prosecution of the main offender could not 
be instituted without a sanction, any minor 
aiders or abettors or accessories of his could be 
prosecuted without a sanction. That, we 
think is hardly a rresult likely to have been 
contemplated, and wo observe that sub-S. (5), 
S. 195 appears to lend countenance to the 
view which we have adopted. 

Ia this connexion reference may also 
be made to the remark made by the 
learned Judges of the Bombay High 
Court in Bhau Vyanktesh Chakorker , 
In r-e (4) on p. 614 (of 49 Bom.) which is 
as follows : 

We think that S. 195 (o) is wide enough to 
inolude any document produoed or given in 
evidence in the course of a proceeding whe¬ 
ther 'produced or given in evidence by the 
party who is alleged to have committed 
the offence or by anyone else, and that 
the intention of the legislature in the fram¬ 
ing of the seotion, as it stands now, was 
to give authority only to the Court in which a 
proceeding was pending to file a complaint in 
respect of documents which were produced or 
given in evidenoe before it. If there had been 
any intention to limit tho provisions of the 
seotion to a document produced or' given in 
evidenoe by a party to the proceeding, then it 
would have been a simple matter to insert 
words to make that intention clear. 

The remarks also tend to support, 
though not directly, the view taken in 
Narayan Dhonddev, In re (3). At the 
same time the learned Judges quoted, 
apparently with approval, the contrary 
view of the Patn a High Court taken in a 

(1) A. I. R. 1925 Bom. 433=49 Bom. 608. 


6 I. 0. 529=11 
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case cited by them. In A. I. B. 1927 
Nag. 14, it was held that a Court has 
power to direct the prosecution of a per¬ 
son for forgery committed in respect of 
proceedings in Court whether that per¬ 
son is a party to these proceedings or 
not. A Division Bench of this Court 
has taken the same view in Emperor v. 
Bal Mukand (5). In this case there are 
some remarks in the body of the judg¬ 
ment which appear to be in conflict 
with Narayan Dhonddev In re (3), but 
the point was not directly before the 
learned Judges. It is not necessary for 
me to mention the other cases cited as 
in my opinion they do not directly bear 
on the question before me, which is whe¬ 
ther the Court is prohibited to take 
cognizance of the “ offence ” or of “ the 
offence as against the party to the pro¬ 
ceedings. ” 

It is conceded that this C)urt has 
jurisdiction to quash the proceedings at 
this stage if it is satisfied that it is neces¬ 
sary to do so in the interests of justice, 
but it is contended that this should be 
very rarely done It is true that the power 
should be very rarely exercised by the 
Court, but this is a case in which the 
question of the jurisdiction of the trial 
Magistrate is involved, and I consider 
that it is a fit case in which the revi- 
sional jurisdiction of this Court should be 
exercised by quashing the criminal pro¬ 
ceedings started against the petitioner 
without the complaint of the Subordi¬ 
nate Judge if such complaint was neces¬ 
sary. 

It will thus be observed that though 
I have noti been able to discover any 
authority of’this Court which fully covers 
the present case Narayan Dhonddev, In 
re (3) is directly in favour of the peti¬ 
tioner while in Debi Lai v. Dhajdhari 
Goshami (2) the opposite view has 
been taken The wording of S. 195 (lj 
(c) is capable of lending support to either 
interpretation. The question is whether 
the word "offence’’ used at the com¬ 
mencement of the section is qualified by 
the words " committed by a party to any 
proceeding ” as used after the word 
“ offence ” used later in the same section. 
It may be argued with equal plausibility 
that a Magistrate is prohibited from 
taking cognizance of an offence irrespec¬ 
tive of the parties by whom it is com¬ 
mitted providedjw e of the offenders is a 
(5) A. I. R. 1928 Lah 510. 


party to the proceedings. On the other 
hand it can be argued with equal force 
that the protection afforded by S. 195 (l) 
(c) was intended to be given only to the 
parties to the proceedings though it 
appears to me to be anomalous that in 
certain oases the Court may decline to 
file a complaint aginst the party i. e. the 
principal while a private individual may 
be able to prosecute the abettors of such 
a party. 

I consider that having regard to the 
conflict that exists in the cases already 
mentioned and to the importance of the 
question involved the case should go to 
a Division Bench for decision of the 
point involved. I refer the case to a 
Division Bench accordingly. A very 
early date will be fixed. I may mention 
that the amendment made to Ss.'195 and 
146, Criminal P. C , in 1923 has not al¬ 
tered the situation so far as the present 
question is involved, and though in the 
judgments quoted the expression “ sanc¬ 
tion ” is used under the present law it 
would be substituted by a “ complaint. ” 

Dalip Singh, J. —The facts of this 
case are sufficiently given in the order 
of the learned Judge referring the point 
for decision by a Division Benoh and need 


iot, therefore, be recapitulated. 

The question is whether S. 195 (l) (c), 
Criminal P. C., prohibits the trial not 
mly of the parties but of the abettors 
,nd conspirators as well when the offence 
las been committed by a party to any 
iroceeding in any Court without a com- 
jlaint by the Court, and, therefore the 
earned Magistrate at present trying the 
lase has no jurisdiction to take cogni¬ 
sance of the offence, if any, committed 
>y the petitioner. 

It may be mentioned here that the 
earned Judge referring the case decided 
,hat the present petitioner was not a 
>arty to the proceedings and that he had 
nerely abetted the commission of the 
iffence, if any. We, therefore, declined to 
illow counsel for the petitioner to argue 
hat the petitioner was really a party 
n these proceedings, and the only ques- 
ion before the Division Bench is the 
.uestion as stated above. Two views 
iave been generally adopted in the venous 
Courts. It is unnecessary to go through 
,11 the rulings on the point, more espe- 
ially as they have been dealt with at 
sngth by the Division Bench which ne- 
ided Criminal Appeal No. 1359 of 1927. 
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Emperor v. Bal Mukand {b). The chief 
ruling expressing one point of view may 
bo taken to be in Qocinda I per v. 
Emperor (6). In that ruling it was 
pointed out that S. 476, Criminal P. C., 
referred to and incorporated the condi¬ 
tions laid down in S 195 and that it 
was only with reference to the offences 
speoided in S- 195 with all the quili- 
fications mentioned in that section that 
the procedure prescribed by S 476 ap¬ 
plied. The view briefly then is that 
excepting cases covered by S. 195 the 
Court has no power to adopt the pro¬ 
cedure prescribed in S. 476. The other 
view is most clearly stated in the Divi¬ 
sion Bench ruling of our Court already 
referred to namely, Emperor v Bal 
Mukand (5) In that it is pointed out 
(and if I may say so with all respect 
I entirely agree) that S. 190 is a section 
conferring powers on Magistrates -to 
take cognizance of all oSences under 
certain conditions. These wide condi¬ 
tions are in the case of certain offences 
limited by certain other sections which 
lay down that cognizance shall not be 
taken of these offences except on a com¬ 
plaint by a particular person or possibly 
under a particular procedure. 

It is therefore, clear that the general 
policy of the Code is that Magistrates 
should take cognizance of all offences by 
whatever means brought to their notice 
and it is only in certain cases that the 
power of the Magistrate to take cognizance 
of offences is limited. S. 195, therefore, 
in my opinion, is a section limiting the 
right of the Magistrate to take cogni¬ 
zance of an offence and must, therefore, 

contrary to the contention of the coun¬ 
sel for the petitioner, be striotly con¬ 
strued. Emperor v. Bal Mukand ( 5 ) 
lays down therefore that while in the 
oase of a party to a proceeding S. 195 
(1) (c) bars cognizance of the offence 
exoept on the complaint of the Court, 
there is nothing to prevent a Court or 
the presiding officer of the Court from 
bringing an offence to the cognizance of 
another Magistrate by making a com¬ 
plaint to him, and such Magistrate is 
not debarred from taking cognizance 
of the offence by reason of the fact that 
except for such complaint by the presid- 

(6) [1919] 42 Mad. 640=36 M. L. J, 448=9 
^ W - 422=50 I. 0. 824=(1919) M. W. 


ing olficer of the Court, the offence has 
not been brought to his notice at all. 

Counsel for the petitioner has con¬ 
tend© 1 that the words “ by any party ’* 
in S. 190 (l) (c) should be construed 


as meaning anybody who ba3 made 
an appearance >in Court. He conceded 
that this would include witnesses. Now, 
there is plenty of authority both of 
thi3 Court aud of other Courts that a 
witness is not within the meaning of the 
words in S. 195 (U (c) : see Wazir Ali v. 
Mahbub Ati (7) an! Debt Lai v. Dhaj m 
dhari Go'ihxmi (2). Moreover, it seems 
to me that the construction contended 
for would make the words '* by any 
party ” without meaning altogether * and 
they might ju9t as well have been 
omitted from the section. This con¬ 
struction would, therefore, be contrary to 
the ordinary canons of construction and 
should not be adopted unless the Courts 
were otherwise compelled to adopt it. 

Counsel contended that it would be ex¬ 
tremely anomalous that an actual party 
should only be prosecuted on the com¬ 
plaint of a Court, whereas a person 
merely 'abetting the offence could be 
prosecuted-on a complaint by a private 

individual. I do not see any great anom¬ 
aly in the matter myself, bat even sup¬ 
posing there is some anomaly that would 
not justify the Court in departing from 
a number of rulings laying down a cer¬ 
tain oonstruction, aod if I may with 
all respect say so, a natural construction, 
and adopting a construction which would 
make the words of no meaning whatso¬ 
ever. Counsel relied on Narayan Dhond - 
dev, In rc (3) for the proposition that 
at any rate abettors of a party commit¬ 
ting an offence could not be tried except 
on a complaint by the Court concerned. 
No doubt that ruling supports him, but 
with all respect to the gleamed Judges 
who decided that oase I am unable to 
agree with the reasoning given by their 
Lordships. It seems to me that the cor¬ 


rect view is. laid down in Ghansham 
Singh v. Emperor (l) and Debi Lai v. 
Dhajdhari Goshami (2) and in our own 
ruling Emperor v. Bal • Mukand (5) and 
there is nothing to prevent the trial of an 
abettor of an offence committed by a 
party to a proceeding in Court without 
a complaint by the Court under S. 476 
Criminal P 0. 

W tj® 1 *] 10 P. K. 1917=101 P. W. R. mi 
22 I. 0. 412=134 P. L. R. 191 4 , 
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I would, therefore, hold that this 
petition fails and the Magistrate is 
competent to take cognizance of the of¬ 
fence alleged against the petitioner. 

Addison, J — I agree. 

D.D. Revision dismissed- 
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Bhide, J. 

Gurdit Singh and another —Defendants 
—Appellants. 

v. 

Bari Singh and others —Plaintiffs— 
Respondents. 

Second Appeal No. 2744 of 1927, De¬ 
cided on 13th March 1928, from decree 
of the Addl. Dist. Judge, Hoshiarpur, 
D/- 18th July 1927. 

Limitation Ad. Arts. 120 and 32— Suit for 
removing encroachment on a public road is 
governed by Art. 120 and not Art. 32. 

Suit for removing encroachment on a public 
road and not on the property of any particular 
person is governed by Art. 120 and not by Art. 
32: 124 P. R. 1912; A.I.R. 1921 Lah. 242; and 2 
L. L.J. 4G3; Foil.: A.I.R. 1925 Lah. 653, Dist. 

[P 792 C 2] 

M. L. Puri and S. L. Puri— for Ap¬ 
pellants. 

Shamair Chand and Qabul Chand — 
for Respondents. 

Judgment. —This was a suit for a 
mandatory injunction directing defendants 
to remove an encroachment alleged to 
have been made by them on a public 
road in a village abadi by erecting 
"tharas” thereon. The defendants resis¬ 
ted the suit, pleading inter alia limita¬ 
tion and absence of specific damage. The 
trial Court found the issues in favour of 
the plaintiffs and decreed the suit, and 
the decision was affirmed on appeal by 
the learned District Judge. Defendants 
have filed a second appeal. 

The only two points argued in appeal 
were that the suit was not maintainable 
as there was no allegation in the plaint 
about special damage and that the suit 
was time barred. As regards the first 
point: it appears that there was an allega¬ 
tion of special damage in the amended 
plaint inasmuch as the plaintiffs alleged 
that the passage enoroaohed upon was the 
only way to their houses and they were 
put to special inconvenience. The matter 
was put in issue (issue 2) and decided in 
favour of the plaintiffs and this finding 
of fact cannot be challenged. As regards 


limitation: the Courts below have ap¬ 
plied Art. 120. Lim. Act, but it is con¬ 
tended on behalf of the appellants that 
the proper article applicable was Art. 32 
of that Act. Reliance has been placed in 
this respect on A. I. R. 1925 Lah. 653. 
This ruling, no doubt, appears to be in 
favour of the appellants. Oa behalf of 
the respondents it is urged that this rul¬ 
ing doe3 not lay down correct law. The 
present case is, however, distinguishable 
in so far as the encroachment is on public 
road; and not on the property’ of any 
particular person or persons. If any 
member of the public having a right of 
way were to be held to be entitled 
to sue in such a case within two 
years of the enoroachment coming to his 
knowledge, limitation will practically be 
reduced to a nullity. There are several 
authorities in whioh in the case of suit9 
for injunction of this type Art. 120 has 
been held to be applicable:see e. g , Achar 
Singh v. Badhawa Singh (1), Lai Singh 
v. Hira Singh (2) and Nur Mahomed v. 
Gauri Shankar (3). Following these 
authorities I hold that Art. 120 was 
properly applied to the present suit. 

I dismiss the appeal with costs. 

D.B /R.K. Appeal dismissed. 

(1) [1912) 124 P. R. 1912=132 P. W. R. 1912 
=15 I. C. 285=2 P. L. R. 1913. 

(2) A. I. R. 1921 Lah. 242. 

(3) [1920] 2 L. L. J. 463=56 I. C. 1003. 
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Addison, J. 

Shib Ram and another— Defendants - 
Appellants. 

v. 

Abdul Ghani and others — Plaintiffs 
md Defendants—Respondents. 

Miso. First Appeal No. 1943 of 1927, 
Decided on 31st January 1928, from 
jrder of Sr. Sub-Judge, Kangra, D/- 23rd 
May 1927. 

(а) Registration Act, S. 17 —Suit to set aside 
i mortgage—Agreement to withdraw from the 
\uit does not require registration. ^ 

An agreement simply to withdraw from A suit 
io have mortgage, already in existence, sot 
iside does not require registration under b. 17 : 
40 All. 384 and A. I. R. 1922 Lah 95.^1.^ 

(б) Civil P. C. O. 23, R . 3 -Though a compro¬ 
mise is invalid against some plaintiffs %t can 
be enforced against others. 

A suit was brought by the plaintiff and his 
minor brothers for a declaration that a mort. 
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gage entered into by their mother was invalid 
as it was entered into during their minority 
and was not for their benefit. The suit was 
afterwards compromised by the plaintiff for 
himself and his minor brothers. It was held 
that the compromise was unenforceable against 
the minors. It was contended that as the 
compromise was invalid 3gainst the minors it 
could not be given effect to even against the 
plaintiff. 

Held: that the compromise could be enforced 
against the plaintiff though it was invalid .as 
agaiust the two minor brothers : A. I. R. 1916 
P. C. 2 ; .1. I. R. 1924 Lah. 146; and A. I . R . 
1925 All. 570; Bel. on. (P 794 C 2] 

(c) Transfer of Properly Act, S. GO —' “Indi- 
visibility"—Mortgagor cannot plead. 

The proposition that a mortgage is indivisi- 
sible is one for the benefit of the mortgagee and 
it may be waived by him. The mortgagor can¬ 
not take advantage of this principle. [P 794 C 2] 

Jagan Aggarwal —/or Appellants. 

Arjan Das —for Respondents. 

Judgment —Plaintiff 1 is the half- 
brother of plaintiffs 2 and 3. Plaintiffs 2 
and 3 are minors while plaintiff 1 is a 
major. On 30th September 1924 the two 
mothers of the plaintiffs executed a mort¬ 
gage of the plaintiffs’ land in favour of 
defendants 3 and 4. The amount was 
Rs. 6,250. The plaintiffs brought the 
present suit against their mothers and 
the mortgagees for a declaration that the 
mortgage in question, which was entered 
into during their minority on their behalf 
was ineffectual and void as their mothers 
were not their legal guardians and the 
mortgage was not effected for their bene¬ 
fit. Issues were framed and the suit was 
adjourned for evidence. In the meantime, 
on 14th January 1927, a compromise was 
written in the village by which plaintiff 1 
for himself and on behalf of his two half- 
brothers withdrew from the suit on the 
condition that parties should bear their 
own costs. On the next date of hearing 

namely, 22nd February 1927, the defen- 

m- t9 P“, fc f hls compromise into Court. 
Plaintiff 1 however, pleaded that he had 
signed a blank sheet of paper at the 
instance of one Kale Khan who said that 

Th!! ;° n aS6 M 8 going to be executed, 
•the trial Court framed two issues on this 
question : 

his 4 o b . a "i““ 1 i;*™ d 10 wilhdi " 

ia bi " 1 “ g lnim 
U held that the compromise was e n - 

l P l aintiff 1 of his own ac- 

undn a i!fl thi th0re , W&9 no coercion, 
S influence or fraud. It was con¬ 
ceded before the trial Court that the two 


minor plaintiffs were not bound by the 
compromise. The trial Court refused to 
record the compromise even as against 
plaintiff 1 on the ground that the con¬ 
tract of mortgage was indivisible and that 
a mortgage could not be set aside as 
against two persons when it remained 
valid as against one. Against tbis deci¬ 
sion the mortgagees have appealed. 

Two points were raised before me by 
counsel for the respondents, which were 
not taken in the Court below. The first 
was that the compromise was an agree¬ 
ment requiring a stamp of Re. 1. No 
objection having been taken on this 
ground in the trial Court it cannot now 
be raised before me under S. 36, Stamp 
Act. The second was that the compro¬ 
mise was a document requiring registra¬ 
tion under S. 17, Registration Act, as it 
declared a right in immovable property 
of a value of more than Rs. 100 in favour 
of the mortgagees and that as the docu¬ 
ment was not registered it coaid not be 
proved under S. 49, Registration Act. 
There is no authority directly in point. 
It was held in Bhana v. Guman Singh 

(1) that an agreement by which reversio¬ 
ners agreed not to enforce their rights to 
sue for a declaration that a gift of pro¬ 
perty in the possession of a Hindu widow 
made by the widow was not binding upon 
them was not a document which was 
compulsorily registrable under S. 17, 
Registration Act. In Gulab v. Mehndi 

(2) it was held that an agreement given 
by the brother of an alienor not to contest 
any alienation which his brother might 
make in future as to one-half of his land 
did not require registration. These eases 
do not cover the present one, but it seems 
to me that all that plaintiff 1 agreed to 
in this dooument was not to sue for a 
declaration that the mortgage entered 
into on his behalf by his mother was not 
biuding upon him. That seems to me 
not to be a dooument requiring registra¬ 
tion under S. 17, Registration Act. The 
mortgage was already in existence and 
the agreement was 9imply one to with- 
draw from the suit to have it set aside 
1 therefore overrule this objection of 
respondents. 

AiS a i fch ou m0 . rit3 ifc is <*uite ole « ’ 
Abdul Gham entered into the.r 

EQise of bis own free wiJ 1 

(iTTi 918) 40 All. 3Q4=- ’ ' 

J, 191. . * 

(2) A. I.R. 1922 La 
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the writer of the document, and Thakar 
Singh, one of the witnesses, have given 
evidence that he understood what he was 
doing and that he signed it after it had 
been written. Kale Khan further stated 
that the intention was that plaintiff 1 
should not appear on the date fixed for 
hearing and thus allow the suit to be 
dismissed in default. The story of plain¬ 
tiff 1 that he signed a blank paper on 
which a lease was going to be written is 
most improbable. Plaintiff 1 is a lam- 
bardar and the document was written 
in his own village. Plaintiff 1 first stated 
that he could not read and could only 
sign his name bud he had to admit that 
he could read and write to some extent. 
There is no evidence in his favour except 
his own statement and the decision of 
the trial Court that he entered into the 
agreement willingly is correct. 

There remains the question whether 
the compromise can be enforced against 
plaintiff 1 though it is invalid as against 
his two minor brothers. Here also there 
is no direct authority, but some of the 
cases come very near to the present one. 
In Jamabai v. Vasantrao (3) a compro¬ 
mise had been made on behalf of a minor 
without compliance with the require¬ 
ments of S. 462, Civil P. C., 1882, as to 
obtaining leave of the Court. In accor¬ 
dance with this compromise a joint bond 
was executed on behalf of the minor and 
another person. It was held that it could 
be executed against the other obligee 
though it was not enforceable-against the 
minor as the compromise under which 
it was entered into was not enforceable 
against him. The plea advanced in that case 
amounted to this: that one of two promi¬ 
sors could plead the minority and conse¬ 
quent immunity of the other as a bar to 
the promisee’s claim against him. This 
was held to be a plea which had to be 
rejected. This ruling was followed in 
Sain Das v. Ram Ghand (4). The case 
most similar to the present is Gulab 
Dai v. Vaish Motor Co (5). In that case 
the plaintiffs were a lady suing for her¬ 
self and as guardian of her minor son. 
’’he lady’s father was acting as agent for 

ith the plaintiffs. He entered into a 
promise on their behalf and a decree 
-sed in terms of it. The sanction 

P. C. 2=39 Mad. 409=43 I. 

'46=4 Lah. 334. 

0=47 All. 782. 


of the Court to the compromise on behalf 
of the minor had not been previously ob¬ 
tained and it was not proved that the 
compromise was for the benefit of the 
minor. It was, therefore, held that as 
regards the minor plaintiff the compro¬ 
mise was totally ineffective. It was 
further held that as regards the adult 
plaintiff it still remained to be decided 
whether her father or the vakil engaged 
in the case had any authority to enter 
into a compromise on her behalf. The 
case was remanded for this purpose. This 
meant that a partial compromise involv, 
ing one out of two plaintiffs was held toj 
be possible, and in the present ci3e I 
hold that a partial compromise is not 
illegal. 

The proposition that a mortgage is 
indivisible is one enuring for the benefit 
of the mortgagee and it may be waived 
by him. The mortgagor cannot take 
advantage of this principle. No difficulty 
will arise if it is held that the mortgage 
is effective as against the interests of 
plaintiff I in the land though it may 
later be held not to affect the interest of 
plaintiffs 2 and 3 and their share of the 
land. Farther, 0. 23, R. 3, Civil P. C., 
allows for the recording of a compro¬ 
mise adjusting a suit in part by a lawful 
compromise. 

I therefore accept this appeal and order 
the compromise to be recorded so far a3 
the interests of plaintiff L are concerned 
and a decree to be passe! ia accordance 
therewith. This means that the suit is 
dismissed so far as plaintiff I and his 
share of the land are concerned. The 
suit, so far as plaintiffs 2 and 3 are con¬ 
cerned, will, however, proceed. The ap¬ 
pellants will get their costs in this Court 

from plaintiff 1. • - 

N K Appeal accepted. 
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Coldstream, J. 

Mian Pirthi and others — Plaintiffs- 
ppellants. 

v. 

Hans Raj and others - Defendants - 
.espondents. 

Second Appeal No. 17 of 1928, Decided 
n 8th June 1928, from decree of Addl. 
fist. Judge, Hoshiarpur, D/- 31st Cfit 

er 1927. 
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Limitation Act , Art . 32— Art. 32 does not 
apply where the person proceeded against has 
no other right than a right in common with the 
general public to pass over it. 

Article 32 can properly be applied only where 
the person proceeded against had, before the 
perversion in respeot of which he is being sued 
took place, a right to “use the property for 
specific purposes 1 ' peculiar to himself. It is 
not intended to apply to a case in respect of 
land in which the person proceeded again&t had 
no other right than a right in common with 
the general publio to pass over it: 124 P. R. 
1912 and A. /. R. 1923 Lah. 792 (1), liel. on.: 
A. I. R. 1922 All. 320, held Diss. from by A. I. 
R. 1924 All. 450. (P 795 C 2] 

Niaz Muhammad —for Appellants. 
Niamat Sai—lor Respondents. 

Judgment.—The appellants are pro¬ 
prietors of village Mansowal in Garh- 
shankar tahsil of Hoshiarpur District. 
A certain area of land in the village, ad¬ 
mittedly the property of the appellants, 
was recorded as a public thoroughfare. 
The respondents, who are occupancy 
tenants in the village, have appropriated 
parts of this thoroughfare by erecting 
huts, etc., upon it. The appellants sued 
for an order against the respondents to 
remove the erection or put the appellants 
in possession, alleging that the respon¬ 
dents had put up the huts, etc., four years 
prevmusly. The respondents pleaded 
that they had acquired a prescriptive 

The 0 trial r° by , Averse Possession. 
The trial Court found that the respon- 

dents had taken possession of the site in 

tb mL 30it Wa9 Q0t barred 

by Um.ta mn. The Subordinate Judge 

accord, ng ,y gave a decr00 jQ fche pla .«. 

ini, ° Ur tbe form of a perpetual 
injunction against the obstruction of the 

thoroughfare by the respondents. The 

respondents appealed. The District 

tntaLT^ \ hQ fiQdiDg fcbafc the r e3- 

pondents had taken possession in 1921 
but holding that the suit was barred by 

a ?u Cfc ’ he aoo0 P ted the appeal 
and dismissed the suit. 

Against this judgment the proprietors 
have appealed Mr. Nia Z Muhammad! 

Acha h r%nah U l d R h V Pp0al ’ reli « s upon 
Acliar Singh v. Badhawa Stngh (l) and 

Masharaf Alt v. Iftikhar Hussain (2) 

m support of his contention thaT Art 32 

haot .pplioaM. to a suit of this kW 

ferl Mr - Niamat Rai 

lerjJ o^Bishambar Sah ai v . Janki Das (3) 

‘ S?l.a B ' 1912 


and Ghulam Muhammad v. Abdul Satar 
(4) in support of the view adopted by the 
lower appellate Court. 

I have referred to these and other 
rulings on the subject of the application 
of Art. 32. It is not easy to derive from 
these authorities any clear principles on 
which the applicability of Art. 32 has 
been determined in cases resembling the 
one now before me. I ncte, however, that 
the view expressed in Bishambar Sahai 
v. Janki Das (3) was subsequently dis¬ 
sented from by a Division Bench of the 
Allahabad Court in Mohan v. Bishambar 
Sahai (5). There can be no doubt that 
Art. 32 can properly be applied only 
where the person prooeeded against had, 
before the perversion in respect of which 
he is being sued took place, a right to 
use the property for specific purposes.” 
Can it be said that in this case the de¬ 
fendants had a right to use the site in 
suit for speoifio purposes? I think not. 
They could pass over the land, but as 
individuals or members of the community 
they had no speoifio right of any kind 
peculiar to themselves, nor had they any 
rights in the land under colour of which 
they could set up obstructions on the 
publio thoroughfare. The case appears 
to resemble closely in its nature the oase 
Achar Singh v. Badhawa Singh (1) in 
which Art. 32 was not held to govern 
limitation. This decision has recently 
been followed by a learned Judge of this 
Court in Qurdit Singh v. Hari Singh (6), 
a oase apparently on all fours with the 
present case. 


My present opinion is that Art. 32 was 
not intended to apply to a oase in res¬ 
pect of land in which the person pro¬ 
ceeded against had no other right than a 
right in common with the general publio 
to pass over it. This view does not I 
think oonfliot with the existing decisions. 
My conclusion is that the article am>* 
cable in the present oase was 
and that the suit was wrongly 
by the learned Additional Dist 
On the merits the matter is 
the lower Court’s findings r 
favour of the plaintiffs-appe 
are entitled to the deoree gi 
trial Court. The appeal is a 
aocepted with costs throughout.) 


“• *• «• L,a&. 653. 

’ J* 1924 A11 ‘ «0=46 All. 6 l 
(6) A. I. R. 1928 Lah. 792 (l). 
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meat of the Additional District Judge is 
set aside and the decree of the-first Court 
is restored. 

N K - Appeal accepted. 
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Fforde and Agha Haidar, JJ. 

Emperor —Appellant. 

v. 

Bahadur —Accused—Respondent. 

Criminal Appeal No. 755 of 1927, De¬ 
cided on 1st December 1927, from an 
order of Sess. Judge, Rawalpindi, D/- 
23rd April 1927. 

(a) Penal Code, S. 84— Mere want of motive 
for the crime is not sufficient to base an infer¬ 
ence of unsoundness of mind—Onus is on the 
accused to prove that he was incapable of know¬ 
ing the tiature of his act. 

In the absence of other evidence mere want 
of motive for the crime is not sufficient to base 
an inference of unsouadnes3 of mind for the 
purposes of a defence under.S. 84. The onus 
is upon the accused to prove that he was suffer¬ 
ing from such disability as is indicated.in 
6. 84. CP 79S C 1] 

(b) Criminal P. CSs. 464 and 465 —Magis¬ 
trate is not under duty to order a medical in¬ 
quiry upon a defence of insanity—Unsousid- 
ness of the accused must first be inquired into 
if he appears to be incapable by reason of men¬ 
tal infirmity of taking his trial. 

There is no provision of law in India making 
it incumbent upon a Magistrate to order a 
medical enquiry upcn mere defence of insanity. 
It is only in cases where the accused appears 
to be incapable, by reason of ’mental infirmity, 
of taking his trial that this issue of insanity 
ml1 ah be tried before the trial for the offence is 
proceeded with. [P 798 0 2] 

Abdul Rashid—lor the Crown. 

Nihal Singh—lor Respondent. 

Fforde, J.—Bahadur has been tried 
by the learned Sessions Judge of Rawal¬ 
pindi lor the murder oi Mt. Amrit Kaur 
and Teja Singh, two children aged seven 
and four years respectively. The defence 

.that at the time the murders 
o'litfced Bahadur was insane. 
1 Sessions Judge has aocepted 
.9 and acquitted the accused. . 
wn now appeals against this 
contending that Bahadur 
vo been oonvicted of murder 
ced to death. The sole ques- 
Q arises for determination in 
oal is whether or not Baha- 
,he time when he killed Mt. 
: a ur and Teja Singh knew that 
, was doing was either wrong or 
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contrary to law. The circumstances of 
the crime are not disputed and may be 
stated very shortly. 

Mt. Maya Devi was living alone with 
her two children at Turkwal while her 
husband was carrying on a shop keeping 
business at Kohala. On the morning of 
6th February 1927, while Mt. Maya 
Devi wa3 absent from the house to 
answer a call of nature, Bahadur entered 
the room where the two children were, 
armed with a heavy stick, closed the 
door by a chain, and then proceeded to 
batter the small boy to death. The 
crying of the children brought neighbours 
upon the soene. The daughter in the 
meantime had managed to unhitch the 
chain and was attempting to open the 
door when Bahadur struck her. A man 
called Shahana, who had come on the 
scene on hearing a clamour finding that 
Bahadur was inside the room and was 
refusing to allow anyone to enter, pro¬ 
cured a thorn bush, forced the door open 
and with the thorn bush in front of him 
proceeded to drive the accused back. The 
accused in the meantime struck blows 
with his stick at the thorn bush and, 
while being forced gradually back, tripped 
over a charpoy and fell to the ground. 
Shahana then snatched the stick from 
his hand and grappled with him. Other 
persons came into the room and helped 
in seouring the culprit. By this time 
the boy was dead, but the little girl was 
still alive and died shortly afterwards of 
her injuries The fact, as I have briefly 
narrated them, are not disputed. 

Counsel for the accused urges that the 
circumstanoes of the murder, the fact 
that no motive for the crime has been 
proved, and the evidence of two wit¬ 
nesses of certain eccentric conduct on the 
part of the accused some months prior to 
the crime, and the further fact that the 
accused had at one time, not very remote, 
received some injuries to his head, all go 
to prove that the accused at the time he 
committed the act in question was in¬ 
capable of knowing that he was doing 
wrong. This is the view which the 
learned Sessions Judge has adopted ; but 
in my judgment it is a view which can¬ 
not reasonably be held on the facts of 
this case. 

Where an accused person relie3 upon 
S. 8i, I. P. C., to escape the legal con¬ 
sequences of his act, the onus- is upon 
him to prove that he was, at the time 
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when the act was committed, by reason 
of unsouo(jQe3s of mind, incapable of 
knowing its nature that what he was do¬ 
ing was either wrong or contrary to law. 
That onus may be discharged by produc¬ 
ing evidence as to the oonduct of the ac¬ 
cused shortly prior to the offence and 
his conduct at the time or immediately 
afterwards, also by evidence of his mental 
condition, his family history., and so 
forth. If contemporaneous acts of his 
are proved to have been of such a nature 
as to indicate that he was quite incapa¬ 
ble of forming rational views, that would 

be a strong element to show that at the 
time of the crime in question he was not 
capable of knowing that it was a wrong¬ 
ful act. In the present case, however, no 
evidence has been produced or any con¬ 
temporaneous acts of the accused. Noth¬ 
ing has been told us of his behaviour 
during the days immediately preceding 
the crime, but some evidence has been 
produced by which it is sought to prove 
that he behaved with remarkable eccen¬ 
tricity some time prior to the event in 
question. 

The two witnesses, who have been 
called to prove this matter, are Nazra 
and Jahana. Nazra states that the ac¬ 
cused had received serious injuries in his 
head m a fight and had been laid up for 
several months as a result of these in¬ 
juries, that, after he had risen from his 
sickness, he had a drum beaten in the 
courtyard of his house, a large number of 
people had collected and he went about 

carrying a tray with Rs 100 in it stating 
that anyone who had beaten him oould 
help himself to the money. According 
to this witness he also got a mirasi to 
stand on the roof of his house, beat a 

drum and give a challenge to all people 

who owned bullocks to bring their ani¬ 
mals and have a fight with his cattle. 
This witness says that nobody accepted 
this ohaUeoge, because everyone knew 
that the acoused was insane. This wit¬ 
ness also says that a day prior to the 
present onme the acoused went into 

mosque wearing cattle bells round his 

neck and that people kept him under 
control as he was mad. This witness 
gives the date of the first two incidents 
as five or sis days before the murder and 
he states that the fight resulting in the 
injuries to his head occurred a year ago 

the , Wit , Qe93 ’ JahaQ1 - that 

the fight took place in April of last year 
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(i e. 1926), that the accused was ill for 
some months as a result of the injuries 
to his head and did not return to his 
work when he recovered. He says that 
a few days before the crime two maulvis 
had visited the village, which attracted 
a large crowd of people from the Jhelnm, 
Rawalpindi and Attock Districts and 
that Bahadur went to the mosque wear¬ 
ing bullock bells round his neck and 
created a disturbance. This witness also 
refers to the incident of the drum beat¬ 
ing and the challenge to the owners of 
cattle and 9ays it took place five or six 
days before the murder. 

In regard to this evidence I may say, 
first of all, that the first witness admits' 
that he is a collateral of the acoused aui 
the seoond witness admits that the accused 
is his son-in-law. Although the oircum- 
stances, which these witnesses depose to 
a9 lowing the insanity of the acoused, 
are alleged to have been of widespread 
notoriety, not a single independent wit¬ 
ness has been produced to corroborate 
these two persons in respect of the 
matters which they have alleged. It 
seems incredible that, if on the day prior 
to the crime, the acoused had entered a 
public place of worship in a fantastic 
manner, as he is alleged to have done, 
causing a public disturbance not a single 
person should have been available to give 
evidence of this fact. Aooording to Jahaua 
also, the incident of the drum beating 
took place five or six days before the 
occurrence. In resmeot to this no person 
from the neighbourhood has been oalled 
to g.ve evidence on this matter. In my 
judgment the evidenoe of these two wit¬ 
nesses is not worthy of any credit what¬ 
soever, and £ cannot help expressing some 
surpr.se th«t it should have been treat”! 
seriously by the learned Sessions Judge 
■i a f, er °? abter which the learned Ses- 

upon as 

It seems to me that the acoused in 
striking at this thorn bush did what a 
normal person would do who was trying 

fc u 3 !f fe . oa P fcuro and who was bein« 
assulted in suoh a manner. The learned 

Sessions Judge has also considered the 

aoiused 0 Thera 110 h “S T' 1 " to 

“* TQ9rQ ls ao djubt that there- 
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is a scar on the accused's head showing 
' that some tirn9 back he had received a 
fracture of the skull. But, apart from 
the evideace of his two relatives, there 
is nothing to show that these injuries 
to the head had resulted in any unto¬ 
ward act on the part of the accused or 
had incapacitated him in any way what¬ 
soever. 

The fourth matter relied upon by the 
learned Sessions Judge as evideace of 
insanity is the absence of motive for this 
crime. I may say that the motive al¬ 
leged by the prosecution, sought to be 
proved by the mother of the children and 
by one Gurdial Singh, is not vary satis¬ 
factory, inasmuch as Gurdial Singh's 
account of a complaint made to him by 
Mt. Maya Devi does not tally with the 
story which she herself has giveo. It 
may be that the accused had been im¬ 
portuning Mt. Maya Devi to become his 
paramour, as she alleged, but I am not 
satisfied that she did complain of this 
matter to Gurdial Singh before the crime 
iu question. It mu3t be borne in mind 
that this kind of conduct towards a 
married woman, who was living apart 
from her husband, is not a circumstance 
which a woman is likely to talk about, 
and, although it is quite possible that 
she is speaking the truth that the accused 
did molest and importune her, I am not 
satisfied that she complained of theso 
act 9 to Gurdial Singh. However, evea 
accepting the learned Sessions Judge’s 
view that no motive ^or the crime has 
been proved, that in itself—the mere 
absence of motive—is not a sufficient 
ground upon which mania may be in¬ 
ferred. There is no doubt that the fact 
that a murder has been committed in a 
particularly brutal and purposeless way 
for no motive whatsoever, is a circum¬ 
stance which may be taken into conside¬ 
ration, together with other material, to 
enable a Court to decide whether or not 
the crime in question was committed at 
a time when the' accused person was in 
such a state of mind that he was inoaD- 
able of knowing the nature of his act. 
As I have said in the absence of other 
evidence mere want of motive for the 
crime is not sufficient to base an inference 
of unsoundness of mind for the purposes 
of a defence under S. 81, I. P. C. 

Mr. Nihal Singh has argued that the 
learned committing Magistrate should 
have ordered an investigation into the 


state of the accused's mind as soon as the 
defence of insanity was raised. For this 
contention I can find no authority. S.469, 
Criminal P. C., provides that when an 
accused person appears to be of unsound 
mind at the time of inquiry or trial, and 
the Magistrate is satisfied from the evi¬ 
dence given before him that there is 
reason to believe that he committed an 
act which, if he had b99n of sound mind, 
would have been an offence, and that at 
the time of the commission he was, by 
reason of unconsciousness of mind, in¬ 
capable of knowing the nature of the act 
or that it was wrong or contrary to law, 
the Magistrate must proceed with the 
case and commit the accused for trial to 
the Court of Session or High Court, as 
the case may be There is no provision 
of law in India making it incumbent upon 
a committing Magistrate to order a me¬ 
dical inquiry upon a defence of insanity. 
It is only in cases where the accused 
appears to be incapable by reason of; 
mental infirmity, of taking his trial, that' 
this issue of insanity must be tried before 
the trial for the offence i3 proceeded with. 
That is provided by Ss. 464 and 465, 
Criminal P. C. 

In the_ present case it was not sug¬ 
gested that the accused was insane 
either at the time he came before the 
committing Magistrate, or before he 
took his trial before the Sessions Judge, 
or at any period in the interval. His 
whole case is that he was suffering from 
such a condition of mind at the time of 
the crime that he was not capable of 
knowing the niture of his act or that 
what he was doing was either wrong or 
contrary to law. The learned committ¬ 
ing Magistrate refused an application by 
counsel for the defence to hold an in¬ 
quiry as to the state of the mind of 
the accused person. The committing 
Magistrate in rejecting this application 
expressed his view that the accused was 
sane at that time, and upon that view 
the committing Magistrate hal no al¬ 
ternative but to proceed in accordance 
with the provisions of S. 469, Cri¬ 
minal P. C. The learned Sessions Judge 
seems to think that there has been some 
dereliction of duty on the part of the 
committing Magistrate in not ordering a 
medioal inquiry. This view of the learned 
Sessions Judge is, in my opinion, entirely 
contrary to the statutory provisions. The 
learned Sessions Judge also seems to 
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have been of opinion that it was for the 
Crown to establish the sanity of the ac- 
cased; bat he does not seem to have 
realized that the onus was upon the 
accused to prove that he was suffering 
from such disability as is indicated in 
•S. 81, I. P. C. The learned Sessions 
Judge «ays that it may be argued that 
the fact that he was insane when he com' 
mitted the murders has not been proved 
conclusively hut still there remains the 
doubt that he may have been mad at 
the time. This is not a kind of doubt 
of which the accused may be given the 
benefit. In order to come within the 
provisions of S. 84, I. P. C., the accused 
must not leave the condition of his mind 
at the time of the commission of the 
offence in doubt, but must satisfy the 
Court that it was such that he was in¬ 
capable of knowing the nature of his act 
or that what he was doing was either 
wrong or contrary to law. This, in my 
judgment, he has wholly failed to estab¬ 
lish. 

I am satisfied from the admitted faots 
of this case from the faot that the ac¬ 
cused selected a time when the mother 
was absent from the house to batter to 
death these two unfortunate children; 
the fact that before starting upon his 
crime he chained the door from inside to 
prevent anyone entering; the fact that 
he went to the scene having armed him¬ 
self with a dang ; and the fact that when 
he was interrupted in the course of its 
perpetration he resisted capture that 
he knew,perfectly well—that he was doing 
a wrongful aot. Under these circum¬ 
stances 1 am satisfied that the decision 
of the learned Sessions Judge is clearly 
erroneous, and I would accordingly accept 
the appeal for the Crown, set aside the 
verdict of acquittal, convict the respon- 
dent under the provisions of S. 302 

L a 2 ’. of S? 8 murder3 of Mt. Amrit Kaur 
and Taj a Singh and sentence him to 
death. 

If it may now be the case that before 

ft? ““ 8X80atfld ^ ^Paars to the 
jail authorities that the accused is insane, 

have no doubt that proper steps will 

di ? tion 0a T°h— U,r9 iQt0 his “eotal oon- 
tha r 13 a mattor * however, for 

Court. 4 G ° Vernmenb and not for this 

Agha Haidar, J.-I agre9 . 

Appeal allowed. 
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Dalip Singh, J. 

Panju Ram— Defendant— Appellant. 

v. 

Utlum Chand and another —Plaintiff 
and Pro-forma Defendant—Respondents. 

Misc. First Appeal No 3242 of 1927, 
Decided on 19th May 1923, from order 
of the Sr Sub-Judge, Shahpur, D/-23rd 
August 1927. 

Civil^ P . C.. 0. 9, P.. 13 —Substituted ser¬ 
vice— Nothin// on record to show that provisions 
of O. 5, Hr. 19 and 20 were satisfied— Bx-oarte 
decree should be set aside. 

An es-parte decree should ba set aside when 
there is notbiag on record to show tha', the 
provisions of 0. 5, Hr. 19 and 20 were satisfied 
before ordering substituted service and there 
is much on the record which leads to suspect 
the contrary : A. I. R. 1927 Mad. 507 and 
A. I. R. 1925 Lah. G39, Dist. [P 800 C 1] 

Anant Ram Khosla —for Appellant. 

Ananl Ram for Bishen Nath— for Res¬ 
pondents. 

Judgment. — The facts of this case 
are that in the suit which was brought 
on a mortgage on 8th Ootober 1925,.an 
order for issue of summons was pasSed 
on 9th October 1925. From the record 
it is difficult to ascertain on what date 
the summonses were issued, but the date 
of the return of the summons was 14th 
November 1925. On that date the Court 
ordered that dasti summons should be 
given to the plaintiff. On the same 
dat* the plaintiff put in an application 
stating that the defendant, who was al¬ 
leged in the plaint to be residing at 
Chak No. 163, Montgomery Distriot, was 
avoiding service of summons and could 
not be served except by substituted 
service. On that date the Court ordered 
substituted service by advertisement in 
the Tribune, and fixed 7th January 1926 
as the date of the next hearing. On 
7th January 1926 ex-parte proceedings 
were ordered and a preliminary decree 
was passed. On 8th July 1926, a final 
decree was passed, without notice to the 
defendant and without any written ap¬ 
plication, ou an oral application by 
counsel for the plaintiff. On 30th Nov¬ 
ember 1926, a written application was 
put in for the final decree. On 22nd 
December 1926. an application for ex¬ 
ecution was put in. A house situate in 
Bhalwal, district Sargodha, was sold on 

Februa, ;y ‘1927. Oq 10 th Maroh 

19-7 an application was put in to set 
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aside the ex-parte decree. Notice issued 
to the parties, and the defendant pro¬ 
duced three witnesses who show, and 
this is not contested before me, that the 
defendant resides in Chak No. 153 and 
not in Chak No. 163, that he left Bhal- 
wal when he was five or ten years old, 
that he goes to Bhalwal where he still 
has some business occasionally and that 
his mother lives in the hou ; e at Bhal¬ 
wal, that he does not know English and 
that the Tribune does not reach his 
ohak and is read by nobody in his 
chak. The defendant went into the 
withess-bjx himself and stated that he 
had only come to know of the ex-parte 
decree on 4th or 5th March 1927, when 
he had come to Bhalwal. 

The plaintiff produced two witnesses, 
One nawab and one himself, to prove 
that in the Jeth of the year previous the 
defendant had come to Bhalwal and had 
asked the plaintiff not to take out execu¬ 
tion of his decree and had promised pay¬ 
ment of the sum due. Now, Jeth would 
fall in June and as the final decree was 
not passed till 8th of July 1926, the 
story is obviously false, and I do not 
believe a word of it, though it seems to 
have appealed to the learned Judge who 
dealt with this application and dismis¬ 
sed it. 

It is obvious that a wrong address was 
given concerning the defendant and that 
substituted service was ordered on what 
I can only describe as extremely insuffi¬ 
cient material, certainly not complying 
with 0. 5, Rr. 19 and 20, Civil P. C. 
The whole proceeding seems to me to be 
extremely suspicious and seems to have 
been a device-of the plaintiffs to secure an 
ex-parte decree. Counsel for the plain¬ 
tiff respondent cites A. I. R■ 1927 Mad. 
507 and A. I. R. 1925 Lahore 639. In 
this case the learned Judge who ordered 
ex-parte proceedings and who dismissed 
the application to set aside the ex-parte 
decree was the same. He has not found 
that he was satisfied that the provisions 
of O. 5, Rr. 19 and 20, had been satisfied 
before the issue of the order for sub¬ 
stituted service. There is nothing on 
the record to show me that those pro¬ 
visions were satisfied and there is much 
on the record which leads me to suspect 
the contrary. I, therefore, do not think 
that these rulings apply to the present 

^1 accept the appeal and set aside the 


ex-parte decree, both preliminary and 
final, and direct the Court to proceed 
with the suit afresh. The plaintiff will 
pay the costs of the defendant. In the 
circumstances I also refuse the prayer 
of the counsel for plaintiff-respondent 
that the defendant do deposit the princi¬ 
pal sum due under the mortgage deed. 

N.K. Appeal accepted. 
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Jai Lal, J. 

Ganga Bishen and another — Plaintiffs 
—Petitioners. 

v. 

Murtee Brewery Co. of Rawalpindi — 
Defendant—Respondent. 

Civil Revn. Petn. No. 609 of 1927, 
Decided on 16th February 1928, from 
order of Small Cause Court Judge, 
Lahore. 

(a) Civil P. C., S. 151— Hem wrongly in- 
eluded in costs payable by decree—It is open 
to the parly aggrieved to point out mistake to 
Court and claim correction of decree. (Obiter). 

When a decree is framed by the Court in 
pursuance of a judgment and certain costs are 
included in that deoree as payable by one party 
to the other, if any item is wrongly included 
in the costs so payable it is open to the party 
aggrieved to point out the mistake to the Court 
and to claim that the decree should be amended 
by making the necessary oorreotion. [P 801 O 2j 

(b) Civil P. C., S. 35—IVi/nesses brought by 
a party at his expense from their place of 
residence and got served at the place of suit — 
Court satisfied that expenses were reasonable 
—Court is entitled to include expenses in costs. 

Defendant’s witnesses who wore residents of 
R were brought by him at L, the place of suit, 
and he got them served at L with a summons. 
The defendant satisfied the Court that ho had 
brought the witnesses at L from R and had 
paid their expenses and that the expenses were 
reasonably incurred. 

Held : that the Court was entitled to in¬ 
clude these expenses in the costs. [P 801 C 21 

(c) Civil P. C., S. 35— Charges ittcurred in 
procuring attendance of witnesses whether 
summoned through Court or not can be in¬ 
cluded. 

Section 35 confers ample powers on the Court 
to direct in what manner the costs are to be 
paid. The charges incurred in procuring the 
attendance of witnesses, whether such wit¬ 
nesses are summoned through the Court or not, 
are to be considered as included in the term 
"costs”. [P 80! 0 21 

(d) Civil P. C., S. 115 -Costs. 

A mistake committed by a Court on the point 
of costs is hardly a ground for revision. ^ ^ 

Chandra Gupta for Fakir Chand—tor 
Petitioners. 

Anant Ram for Edmunds—lor Res¬ 
pondent. 
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Judgment.—This is a petition for 
revision of an order of the Judge, Small 
Cause Court, wherein he rejeoted the 
application for amendment of decree 
presented by the petitioners. 

It appears that a suit was instituted 
by the petitioner against the respondent 
which was fixed for hearing on the 22ad 
Djseaher. Oi 2lst December, the 
defendant applied that three of his wit' 
nesses be summoned and paid the neces¬ 
sary procas3-fee (or the service of the 
summons on them, but did not actually 
deposit in Court the expenses for the 
appearanoe of the witnesses. The Court 
directed the summonses to issue, but 
expressly laid down that it would be for 
the defendant to see that they were 
served and that the Court would not 
grant any further adjournment if the 
summonses be not served. The wit¬ 
nesses who were to be summoned were 
residents of Rawalpindi. They were 
actually served in Lahore on 22nd and 
their expenses from Rawalpindi to 
Lahore were paid by the defendants’ 
oounsel and receipts thereof by the wit¬ 
nesses are endorsed on the bick of sum¬ 
monses served on them. When, how¬ 
ever, the case came up for hearing only 
one of these witnesses was actually 
examined by the defendant as the plaint 
was returned for presentation to the 
proper Court, the Judge, Small Cause 
Court, not having considered necessary 
to record the statement of tbo remaining 
witnesses of the defendant. The Court, 
it may be mentioned, while returning 
the plaint has passed an order that the 
plaintiff should pay the oosts of defen¬ 
dant. A petition for revision against 
the order returning the plaint made in 
this Court was dismissed in limiae. Id 
that potitiou do question as to the cor- 
reotness or otherwise of the amount 
awarded against the plaintiff was raised. 

t^the Tnd/ Q n n mad8 &a a PP li0£kt i°n 

thi h fJ d f' Sma CaQ30 Coarfc - Paying 
that the decree prepared be amended by 

■excluding the costs paid to the three 

SS "? 09 >r ho hid b9eQ s9Tv&d f ° r th ® 

i “ d fcb0 “ aQQ . 0r already stated by 

ssur iB;b! “■ 

I do not propose to decide the point 
whether or not such an application is 
competent, for it seems to me that on the 
1928 L/101 & 102 


merits the petitioner has no case, though 
it seems to me that when a decree is 
framed by the Court in pursuance of a 
judgment and certain costs are included 
in that decree as payable by one party to 
the other if any item is wrongly included 
ia the costs so payable it is open to the 
party aggrieved to point out the mistake 
to the Court and to claim that the deoree 
should be amended by making the neces¬ 
sary correction, and, therefore, I am not 
disposed to agree with the conclusion of 

the Judge, Small Cause Court, that the 

application was not oompetent in his 
Court. 

Ou the merits, however, the petitioner 
has no case. His only ground of objec¬ 
tion is that the witnesses having been 
served actually in Lahore their expenses 
from Rawalpindi to Lahore could not be 
debited against him. But it was not 
necessary for the defendant to serve the, 
witness in Lahore at all. If he satisfied' 
the Court that he had brought the wit 
nesses from Rawalpindi and has paid 1 
their expenses and the Court was further 
satisfied that such expenses were reason¬ 
ably incurred, it was entitled to include 
such expenses in the costs of the party 
who ha9 incurred them. 

There is no force in the contention of 
the counsel for the petitioner that it is 
only the expenses of the witnesses who 
have been summoned through the Court 
first, that oan be inoluded in the costs 
of the party. S. 35, Civil P. C., confers 
ample powers on the Court to direct in 
what manner the costs are to be paid 
and to which of the parties, and the in¬ 
structions of this Court (Vol. I) on p. 96 
clearly provide that charges inourred in 
procuring the attendance of witnesses 
whether suoh witnesses were summoned 
through the Court or not, are to be oon 
aidered as inoluded in the term "costs” 

I do not understand the ease of the 
petitioner to be that those costs were 
not, as a matter of fact, actually inourred 
by the defendant or that the witnesses 
did not come from Rawalpindi. AH that 
he says is that his olient is not liable to 
pay them beoanse the witnesses were 
served in Lahore and alsotecause two of 
them were not actually examined by the 

? h °® rb ; But * have already stated that 
these two witnesses were not examined 
in Court, because the Judge did not con¬ 
sider it necessary to record any further 
evidence of the defendant who had aot£ 
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ally incurred expenses in procuring the 
attendance of these witnesses. In any 
case a mistake on this point by the trial 
Court is hardly a ground for revision. 
I, therefore, hold that there is no force 
in this petition on its merits and I dis¬ 
miss it with costs. 

D.B./r.K. Petition dismissed. 


A I. R 1928 Lahore 802 

Dalip Singh, J. 

Ram Singh —Surety—Appellant. 

v. 

Imperial Bank of India Ltd., Rawal¬ 
pindi and others '— Decree-holders and 
Judgment-debtors—Respondents. 

Misc. First Appeal No. 2896 of 1927, 
Decided on 2nd June 1928, from order of 
Sr. Sub- Judge, Rawalpindi, D/- 26th 
October 1927. 

(а) Civil P. C.. S. 145 —Punjab Courts can 
in their inherent jurisdiction proceed against 
surety's property whether he is named or not 
in the bond. 

In the Punjab there is inherent jurisdiction 
in the Court to proceed against the property of 
a surety whether an obligee is or is not named 
in the surety bond: A. I. R. 1919 P. C. 55, Rel. 
on. CP 804 C 1] 

(б) Evidence Act, S. 115 —Estoppel. 

There cannot be any estoppel on a point of 
law eoioe to the jurisdiction of the Court. 

K [P 603 C 1] 

(c) Civil P. C., S. 151 —Inherent jurisdiction 
to proceed against the property of surety exer¬ 
cised—Surety has no right of appeal. 

Where inherent jurisdiction to proceed 
against the property of the surety has been 
exorcised no right of appeal is given by the 
Code and there being no inherent right of ap¬ 
peal, the appeal by the surety is incompetent. 
* [P 603 Cl] 

Govind Das —for Appellant. 

Mool Chand—ior Respondent 1. 

Judgment—These two appeals can be 
conveniently disposed of in one judgment. 
The Imperial Bank obtained in the first 
case a decree against Bishen Singh .Budh 
Singh on 14th August 1925. They took 
out execution against the judgment- 
debtors and the bank agreed to give three 
months time to the 'judgment-debtors on 
Ram Singh sTanding surety. A transla¬ 
tion of the security bond is given in the 
judgment of the trial Court. After three 
months the deoree-holder took out execu¬ 
tion of the deoree on 14th November 
1925 against the judgment-debtors and 
also against the surety Ram Singh. After 


various happenings, whioh are not neces¬ 
sary to go into, it was pleaded by Ram- 
Singh that under the terms of the bond- 
given by him the immovable property 
could not be attached in execution. The' 
trial Court held that S. 145, Civil P. C.,. 
did not apply, but it held that it had in¬ 
herent jurisdiction to proceed against the 
property of Ram Singh, and it gave no¬ 
decision on issue 3 as to Ram Singh 
being estopped from taking the present 
plea. 

In the second case the Imperial Bank 
had obtained a decree against Bishen- 
Singh-Budh Singh and others, and hav¬ 
ing taken out execution, the execution- 
was stayed on Ram Singh standing 
surety. A similar plea having been taken, 
by Ram Singh, the Court held that S. 
145, Civil P. C., did not apply and the- 
decree-holder would, ordinarily speaking, 
have been obliged to bring a separate suit 
to enforce the mortgage created by the 
security bond, but that Ram Singh was 
estopped from taking the plea because of 
his silence and acquiescence in execution- 
proceedings for nearly one and a half years 
which conduct bad placed the bank at a 
disadvantage against ‘the judgment-debt¬ 
ors. It, therefore, disallowed the objec¬ 
tion in both cases. 


In the view that I have now taken of 
the law, it is unnecessary to go into the- 
various arguments that have been urged 
before me. It has been contended iu the- 
first case that the translation of the 
bond is incorrect and that it should read: 

My immovable property shall be liable to the- 
deoree-holder for the decretal amount and 


is, 

tead of as given in the judgment 
the trial Court. It has been conten- 
that where there is a named obligee- 
the bond, and the bond does not 
ke the surety personally liable but 
y makes immovable property liable,, 
n the remedy is by way of a_ separate 
t and not either under S. 145 or under 
inherent jurisdiction of the Court, 
it has been contended in the second- 
e that there is no question of estoppel 
the matter at all. In reply on behalf 
the respondents it has been contended' 
tly that the translation of the secu- 
7 bond in the first case is correct and 
,t there is no named obligee in the 
id, and therefore, though S. 145 does 
i apply, the Court had inherent juris- 
tion to execute against the immovable* 
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sell the property. On the other hand, ifc 
has been contended that the meaning of 
their Lordshipi was that where there is 
no personal liability, S. 145 does not ap- 
ly and the Court will always have an in¬ 
herent jurisdiction to sell property, were 
it not for the terms of S. 99, T. P.’ Act 
which now corresponds to O. 34, R. i/ 

C L VilP u G ,n Th0refore - iD khe Provinces 
where the Transfer of Property \ c t ap¬ 
plies, by virtue of 0. 34. R, 14, a separate 
suit is necessary in the case of a named 
obligee ; but where, as in the Punjab the 
Transfer of Property-Act does not apply 
the Court has inherent jurisdiction to sell 
the property whether there is or is not a 
named obligee in the bond. 

After considering the matter, I have 
come to the conclusion that the second 
view is the correct view. 0. 34 R 14 
Civil P. C , expressiy does not apply to 
the Punjab and i n Raj RayhubarSingh 
v./ai Inira Bahadur (l) the reference to 
b. 9J can only be made intelligible so far 
as I can see with all due deference to 
their Lordships of the Privy Council, by 

reading it a3 a reference to S 99 p p 
Act. This being so it would' follow that 
their Lordships of the Privy Council 
were dealing with the difficulty created 
by tb.t section. It i9 . W eU £ It 
prmciple of law that tha inherent j„°7 S - 
disotion of the Court oanuot override 1 
statutory provision. But where tho^e is 
no statutory < provisions to bar the in¬ 
herent jurisdiction of the Court I 
to see why the inherent • jurisdiction ! 
the Court should La limited to the ca* e of 
ofau obligee not being named in 1h 0 
bond. It is contended that the reason 
for invoking the inherent jurisdiction • 
the faot that otherwise there would h* 
no remedy in the case where an in* ° 
was not named in the bond- and 
force in this contention It s *t 15 
however, anomalons to hold'thnt n m0 * 
has inherent inrisdiotTon totu L C ° U ,'‘ 

hypothecated where there is n , Ppr| * 
obligee, and no jurisdiction fco 

Aftjtn ^ i3 “ nam0i obligee 

Alter all inherent jurisdiction 8 Q ~ 

be based on some “ “ U9t 

the mere absence of a remedy 9 Tt^ DOt 
to me that the reason • S6 ? ma 

“ that the ‘Court has stayed its'T^ 
because of certain n „j„VV . lt3 “ aQ ds- 

ordinarily speaking, it must^he 8 *’ aQ<3 » 

nrtnnfc 5*_1 ( a.. . 01 . mU SD be for Hava. 


propsrty. It ha3 been contended in the 
second case that there was inherent juris¬ 
diction in the case to proceed against the 
property and that there was an e3toppel. 
It was not contended that the matter 
was res judicata. I can briefly dispose 
|0f the question of estoppel by stating 
Ithat I fail to see how there can be any 
estoppel on a point of law going to the 
jjurisdiction of the Court, and that I 
|would uphold the appellant’s contention 
.on this point. It was contended on behalf 
'of the respondent that if inherent juris¬ 
diction had b9ea exercised, no appeal lay 
because the appeal by the surety is only 
provided by S. 145 which does not apply. 
In reply to this it was contended that if 
no appeal lay, this Court should exeroise 
revisional jurisdiction beeause the point 
involved was a question of jurisdiction 
and moreover the appellant had no other 
remedy, or if a remdy by way of a sepa¬ 
rate suit, it was a troublesome and ex¬ 
pensive remedy. On this point too [ hold 
that if inherent jurisdiction had been 
exercised no right of appeal'seems to be 
given by the Code and there being no in¬ 
herent right of appeal, the appeal would 
be incompetent. But l would certainly 
hold in such an event that this Court 
should interfere in revision on the point 
beoauie of the reasons given by counsel 
for the appellant. 

However, I am not deciding the case 
°u this point, but on different point 

Th«° h rL 8ha l 1 “T proceod t0 sta ^- 

The relevant ruling on the point 

. Sin <> h v - Ja * Inira 
Bahadur Singh (I), a Privy Council rul¬ 
ing. In that case their Lordships of the 
Pnvy Council held that in a case where 

r;Tr^ biige0iQ ^ 

the Court had inherent jurisdiction to 
sell property hypothecated for the due 
performance of an appellate decree the 
appeal at the tuna of the seourity bond 

d^d a bv P the ,n3 ' ifc u ha9 beea 00at6 °' 

wluheir ° r ° Ua ;t I . for the a PPellant that 
Sfk - L:)rd3h,p3m9anbwa3 that in 

CivilPC "a 4 P ? r30na r V iabiIi fcy. S. 145, 
8ona l!a?.-f PPl ‘f- If fcher «i3ao per- 

the Oour5 ha? ?d k a3 DamQd ° blig09 * th9Q 
selUt?« ha9 mhorent jurisdiction to 

ob,L b ?K° P0r i y - But if tb9re i3a na m©i 

obligee, then the remedy is by wav of 
aspirate suit and neither S 145 7m, 
nor^o iuber.ut 


Court Wi, the 

lows whea the couditiou on m c h t 
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stayed its hands is not fulfilled. I would, 
therefore, hold in both of these cases 
that in the Punjab there is inherent 
jurisdiction in the Court to proceed 
against the property whether an obiigee 
Jis or is not named in the bond and there¬ 
fore both these appeals fail and are dismis¬ 
sed As the appellant had good reasons for 
coming to this Court in appeal, I would 
make no order as to costs which will be 
borne by the parties themselves through- 
•out. 

N.K. Appeal dismissed. 
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Addison and Bqide, J.J. 

E. I. Rij. Co. —Defendant—Appellant. 

v. 

Balu Bam —Plaintiff—Respondent. 

First Appeal No. 2094 of 1923, Decided 
•on L9th June 1928, from decree of 1st 
Class Sub-Judge, Delhi, D/- 29th June 
1923. 

Railways Act, S. 72— Conversion. 

Ordinarily a refusal to deliver goods amounts 
to a conversion though a qualified, reasonable 
and justifiable refusal may not : A. I. R. 1927 
Hah. 171 and A. I. R. 1925 All. 656, Rel. on. 

[P 805 C 2] 

62 bags out of 61 bags of sugar of plaintiff's 
consignment arrived but he was repeatedly re¬ 
fused delivery. As the market rate was fall¬ 
ing, he served the railway company with a 
notice claiming the value of the consignment 
•from the railway. But after the receipt of the 
notioe the railway notified plaintifl that 62 bags 
•of his were lying undelivered at his risk incur¬ 
ring demurrage charges and if they were not 
removed within ten days the consignment would 
•be auotioned as unclaimed property. Bag9 were 
accordingly auotioned and the plaintiff sued 
the company for the value of sugar and in¬ 
terest. 

Held : that plaintiff was entitled to the olaim 
as the company had no right of any kind to re¬ 
fuse delivery to the plaintiff. [P 805 C 2] 

Sardha Ram and Bishan Narain—lor 
.Appellant. 

Kishan Dayal and Shamair Chand— 
{for Respondent. 

Addison, J.— A Calcutta firm con¬ 
signed 128 bags of sugar from Kiddar- 
■p Gr6 Docks to Delhi-Shahdara railway 
•station. As 64 bags were for Babu Ram 
and 64 for Banwari Lai there were sepa¬ 
rate risk-notes and railway receipts. The 
risk-note 9 for each lot were on forms A 
and B. The two lots were loaded in the 
same wagon and dispatched On 8th 
October 1920 Banwari Lai went to Delhi- 
Shahdara station and found that the 
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goods had arrived. He paid Rs. 245-10 6 
for the freight of his lot and commenced 
to load. Before he had finished it was 
discovered that only 111 bags out of the 
two lots had arrived, that is, there were 
17 short. It was further discovered that 
Banwari Lai’s lot had been loaded in the 
middle of the wagon and that there were 
only 49 bags out of his lot of 64, that is, 
there were 15 short. Babu Ram’s lot 
had been loaded at each end of the 
wagon. 62 bags out of his 64 had ar¬ 
rived, that is, two short. Banwari Lai 
insisted that he was entitled to take away 
his complete number of 64 bags and, 
when this was refused the bags which he 
had already loaded were unloaded. Babu 
Ram came on 19th October 1920, that is, 
the next day, for his lot, and was pre¬ 
pared to take away the 62 bags of his 
consignment which had arrived, but ap¬ 
parently on account of the frivolous de¬ 
mand made by Banwari Lai he was not 
allowed to do so Finally the railway 
auctioned the sngar of both consignments 
on 17th May 1921, and on 6th June 1921 
Babu Ram sued the railway company for 
Rs. 6,472, being Rs. 6,172, the purohase 
price and Rs. 300 interest. Later, he ad¬ 
mitted that he had made a mistake of 
Rs. 30 in bi3 calculations anl reduced his 
claim to Rs 6,442. The trial Court dis¬ 
allowed interest but decreed the sum of 
Rs. 6,142 with proportionate costs. 
Against this deoree the railway company 
have appealed. 

The trial Court held that 62 bags of 
Babu Ram’s consignment arrived, that 
he was willing to accept delivery of this 
number, and that, when finally the rail¬ 
way company offered him this number 
on 30th November 1920 after the market 
had fallen very considerably, he was 
justified in refusing to take them. This 
amounted to a finding of conversion of 
tne goods by the railway. It was further 
held that wilful neglect by the railway in 
respect of the two bags which were lost 
had been established. In this way the 
full purchase money was deoreed. 

On the evidence it is dearly established 
that 62 bags of Babu Ram’s consignment 
arrived and that he was refused delivery 
on 9th Ootober 1920 when he was willing 
to take the 62 bags which arrived. On 
the same day he at once telegraphed to 
the Traffio Manager asking him to order 
delivery to be made to him. Further, 
when a Traffio Inspector was sent to 
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settle matters, Baba Ram was still will¬ 
ing on 26th October to take the 62 bags 
of his consignment, though even then the 
market was falling. All this was ad¬ 
mitted by the learned counsel whc ap¬ 
peared for the appellant. On 1st Novem- 
* ber 1920 Babu Ram served the railway 
company with a notice to the effect that 
he had repeatedly been refused delivery, 
that the market rate was falling and that 
he claimed the value of the consignment 
from the railway. It was, not, however, 
till 30th November 1920 that the railway 
notified Babu Ram that 62 bags of his 
were lying undelivered at his risk since 
8th October 1920 incurring demurrage 
charges, and that if they were not re¬ 
moved within ten days the consignment 
would be auctioned as unclaimed pro¬ 
perty. This was certainly a curious 
letter to send, seeing that it was entirely 
the fault of the railway who refused to 
allow Bibu Ram to remove bis bags. The 
railway put all the blame on him and 
even indicated that demurrage would be 
charged. On this date the market rate 
had fallen by Rs. 8“S-0 a maund as ad¬ 
mitted by the Traffic Inspector in his 
letter dated 30th November 1920 
The correspondence continued in an at¬ 
tempt to settle the dispute and it is dear 
from the letters which passed that Babu 
Ram took the more moderate and proper 
attitude He telegraphed on 5th May 
1921 that he was still willing to take the 
69 bags if the railway did not charge de- 
t m urrage. By this time, however, the 
railway appears to have taken up the un¬ 
tenable position, not now held by it, that 
each consignee was entitled to 55i bags 
and-on 12th May 1921 it wrote to 
Babu Ram, only offering him 55^ bags. 
It is impossible to understand how the 
railway came to take up this position as, 
in no circumstances could half of one bag 
belong to one consignment and half to 
the other. Besides the evidence is clear 
that 62 bags of one consignment and 49 
of the other arrived, as found by the trial 
Court. This is, indeed, the position taken 
by the railway. 

In spite of the above facts, it was 
strenuously contended on behalf of the 
railway that Babu Ram was bound »to 
take delivery of the 62 bags on 30th No¬ 
vember 1920 when the offer of 62 bags 
was made by the railway who, however, 

* , _ 8 ^® 6 claimed demurrage, 

though delivery had been refused by them 


from 8th October to that date, during 
which interval the market had been 
steadily falling. As against this it was 
argued that the railway was guilty of 
conversion of 62 bags by refusing to give* 
them to Babu Ram throughout October 
and that Babe Ram was justified in giv¬ 
ing the railway notice on 1st November 
that he would sue it for the value of the 
goods if the sum claimed was not paid'.. 
It is the railway’s case that 62 bags of his 
consignment did arrive. In the=e circum¬ 
stances the railway had no right to refuse? 
delivery in October to Babu Ram merely 
because Banwari Lai wrongly claimed 64 
bags. The claim of Banwari Lai was 
frivolous and should have been ignored? 
by the railway. Haryana Cotton Mills 
Co. % Ltd. v. B. B. & C.I. By. Co. (l), 
is a somewhat similar case. In it the 
railway had failed to deliver machinery* 
handed over to it for conveyance and was 
sued for the value of the goods. In reply 
the railway pleaded that the goods were 
now ready for delivery without alleging 
that they had ever gone astray. It was 
held that as the railway company had* 
not lost the goods, but had been guilty of 
a detention coupled with neglect or re¬ 
fusal to deliver them up after demand 
made, that refusal or neglect amounted 
to conversion and that the plaintiffs were* 
entitled to the full price of the goods as 
damages. Another somewhat similar 
cise is G. I. P. Ry . v. Radhe Mal-Manni 
Lai (2/. Ia it the consignment was for 
nine bags. Seven bags arrived along wifcb 
two of another consignment. Delivery 
of seven bags of the consignment proper 
was twice refused by the station master 
but on two subsequent occasions the 
railway asked the plaintiffs to remove 
the seven bags which were theirs. The. 
plaiutiffs refused to do so and the bags 
were auotionod. It was held that the rail¬ 
way company after refusing to deliver the 
seven bags retained them at their own risk 
and the plaintiffs were entitled to recover 
the market value of the goods and nob 
merely the price wbioh they had realized 
ai the auotion. 

Generally speaking, a refusal to deliver] 
goods amounts to a conversion though a 
qualified, reasonable and justifiable re-* 
fusal may Dot. On the railway’s owrl 
case it had no right of any kind to refuse 
delivery t o Babu Ram. Its refusal to 

(1) A.i.K. 19:17 Lah. iU=6 Lah 35 a -* 

(2; A.I.R. 1925 All, 056=47 All, 549.* 
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deliver was neither reasonable nor justifi¬ 
able. In my judgment this case is go¬ 
verned by the authorities already men¬ 
tioned, with which I am, with respect, in 
full agreement. I would, therefore, dis¬ 
miss the appeal in respect of the 62 bags 
of the consignment which arrived at 
Delhi-Shahdara, and delivery of which 
was refused by the railway. 

As regards the two bags which were 
lost it was argued that there was no evi¬ 
dence of wilful neglect, and that the 
railway company wa3, therefore, not 
liable. It is correct that there is no evi¬ 
dence to establish wilful neglect on the 
part of the railway. As against this it 
was argued on behalf of Babu Ram that 
the risk-note B was invalid as it bore 
date 28th September 1920, whereas the 
railway receipt was dated 29th September 
1920 and it thus could not afford immu¬ 
nity to the railway from its liability as 
bailee in case the goods were lost. In this 
respect reliance was placed on a decision 
of a learned Judge in Chambers: E. I. Ry. 
v. Jet Ram-Chandra Bhan (A. I. R. 1928 
Lah. 162). The argument turns on the 
fact that the risk-note B commences as 
follows : 


that the risk-note was given to it on 29th 
September and that there was a clerical 
error as regards the date of the risk-note 
I would decline, therefore, to allow this 
new case to be set up as it would be most 
inequitable to do so. The result is that 
the plaintiff is not entitled to anything 
for the two bags lost, and the appeal must 
succeed in this respect. The amount de¬ 
creed must, therefore, be reduced by the 
sum of R?. 192. 

For these reasons I would accept the 
appeal to the extent of reducing the sum 
decreed to R 3 . 5,950 with costs to the 
plaintiff on that amount in both Courts. 

Bhide, J. —I concur. 

N.E. Appeal accepted. 
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Jai Lal, J. 

IVazir Khan and another —Defendants 
—Appellants. 

I v. 


Whereas the consignment of 64 bags white 
sugar .... for which 1/we have received re¬ 
ceipts No. of same date is oharged at a 

special reduced rate .... I/we, the under¬ 
signed dc, in consideration of such low charges 
agree etc. 

The form has to be approved by the 
Governor-General-inCouncil and the 
words “of same date” do occur in it. 
Whether these words are an essential part 
of the form : see Ardeshir Lhihaji v. 
Agent, G. I. P. Ry. Co (3), or merely des¬ 
criptive and whether the plaintiff can be 
heard when he alleges that the risk-note 
is invalid when his cause of action is 
based on the railway receipt which clearly 
mentions that the goods were being car¬ 
ried on risk-notes A and B by reason of 
which a much reduced rate of freight was 
being charged [see E. I. Ry. Co v. Ram 
Chabila Prasad (1)] are questions which 
need not be discussed now. This point was 
not taken in the trial Court but was only 
raised before us in the appeal. If it had 
been taken at the trial it would have 
been possible for the railway to show 


(3) A.I.R. 1928 P.C. 24=52 Bom. 169=55 I.A. 
67 (P.C.). 

(4) A.I.R. 1925 Cal. 915. 


Abdul Hamid Khan— Plaintiff — Res¬ 
pondents. 

Misc. First Appeal No. 3191 of 1927, 
Decided on 22nd June 1928 from order 
of Sr. Sub-Judge, Sialkot, D/- 5th De¬ 
cember 1927. 

Guardians and Wards Act, S. 25 —A natural 
and legal guardian cannot transfer guardian¬ 
ship and if transferred can revoke it unless 
debarred by his conduct which must be for 
minor's welfare. 

A natural and a legal guardian is not ordi¬ 
narily entitled to divest himself of the respon¬ 
sibility imposed upon him by law aDd to trans¬ 
fer it to another person, and if he has trans¬ 
ferred such liability to another person, there is 
nothing to debar him to revoke suoh transfer 
unless the Court is satisfied that by his conduct 
he has debarred himself from revoking such 
authority and such conduct must have a direct 
effeot for the welfare of tbo minor: A.I.R. 1926 
All. 6S7, Appl. [P807 C 2 ; P 808 C1] 

Zafrullah Khan and 21. L. Puri—lor 
Appellants. 

Mool Chand—lor Respondent. 

Judgment. —This is an appeal from 
an order made by the Senior Subordinate 
Judge of Sialkot under S. 25, Guardians 
and Wards Aot, directing that Mt. Akhtar 
Begam, a minor girl found by him to be 
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12 years of age, to be returned to her 
■father Abdul Hamid Khan. 


The facts found are that the girl is 
■residing with Wazir Khan and his wife 
Mt. Hussain. She has been brought up 
■by them since she was about four or five 
years of age. It appears that Wazir Khan 
and Abdul Hamid Khan were neighbours 
in Sialkot and an affection sprang up 
between Wazir Khan and Mt. Hussain 
and the girl Akhtar Begam. The result 
was that she began to live with these two 
(persons in consequence of which her 
parents expressly agreed that she should 
reside with and be brought up by the 
appellants. The mother of the girl sub¬ 
sequently died and her father has married 
another wife. Tney had then to leave 
Sialkot owing to the exigencies of service 
and the girl was left with Wazir Khan 
and his wifo at ^ialkot. It thus appears 
that for at least seven or eight years the 
.girl has remained with the appellants 
and the father has taken practically no 
interest in her welfare. 

It has been found that during this time 
•the father visited his daughter only three 
times and did not contribute a single pie 
'towards her maintenance. It also appears 
'that the appellants looked upon the girl 
as their own daughter and have brought 
her up in a manner which perhaps the 
■father would not have been able to do. 
Both the parties are Pathans and follow 
•the same faith. The application under 
S. 25, was made on the ground that the 
-father apprehended that the appellants 
were likely to marry her against his 
wishes. This has been found by the 
learned Judge to be’wrong. At the same 
time, it is a faot that the question of the 
girl s marriage is likely to arise very 
soon, and as she is nearing the age of 
•puberty uader her personal law. 

The learned Senior Subordinate Judge 
•considers that it is not desirable that she 
should reside-with the appellants who 
•admittedly are Namahrams, that is to 
lay, they are outside the degree of rela¬ 
tionship within which marriages between 
Mahomedans are prohibited. It is on 
this ground alone that the learned Judge 
below has passed the order appealed 


An attempt was made to settle 
'matter amicably, as it was eminent! 
matter for aefctiement between the pari 

°- tQDat0ly after tbe terms of 
oompromise had been settled there 


some hitch and the negotiations fell 
through. It becomes necessary, therefore, 
(or me to give my own decision in the 
case. Tbe matter has caused me consider¬ 
able anxiety as whatever decision I may 
give is bound to cause pain to the party 
against whom the decision will be. On 
the one hand it is quite clear that if tbe 
girl has to leave the present custody and 
to go to live with her father especially 
with a stepmother, it will oause her 
great pain at any rate at the commence¬ 
ment. Similarly, it will be a great dis¬ 
appointment to the appellants who have 
for eight years brought her up as their 
own daughter and have relied upon the 
expectation created by the respondent in 
their mini that their custody of the girl 
will never be interfered with. On the 
other hand, the father is the natural and 
legal guardiaa of her daughter and very 
strong reasons must be found to deprive 
him of his undoubted right. 

I do not propose to discuss the various 
cases that were cited at the Bar. It 
appears that where the father owing to a 
change of religion has allowed the child¬ 
ren to remain with persons who profess 
a different religion and has allowed the 
children to be brought up in the faith of 
such persons, then the Courts have de¬ 
clined their custody to the father. These 
considerations do not apply in this case. 
It is probable that the girl will not re¬ 
ceive the same care with the father as 
she has done while living with the appel¬ 
lants, who were in a position to devote 
undivided attention to her comfort and 
welfare, while the father and the step¬ 
mother of the girl have other children to 
look after. Bat then it cannot be held 
that the father will not look after the 
interest of the girl or that he has any 
other motive, the application for her 
custody except the welfare of the daughter 
aooording to his own judgment. The 
girl is not likely to be worse off than she 
would have been if she had originally 
remained with her father. 

It has been held that a natural and a 
legal guardian is not ordinarily entitled 
to divest himself of the responsibility 
imposed upon him by law and to transfei 
it to another person, and that if he has 
transferred suoh liability to another 
person, there is nothing to debar him to 
revoke suoh transfer unless the Court is 
satisfied that by his oonduot ha has de¬ 
barred himself from revoking suoh aubho- 
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rifcy and such conduct must have a direct 
effect for the welfare of the minor: see as 
to this A I. R. 1926 All. 687, a case 
which fully ,app!io3 to the facts of the 
present case. 

After a careful consideration of this 
case, I have arrived at the conclusion 
that no good reasons are shown to enable 
me to set aside the well-considered judg¬ 
ment of the learned Senior Subordinate 
Judge. Iam constrained under the cir- 
oumstances to dismiss this appeal, but 
leave the parties to bear their own costs. 
The minor will return to her father the 
respondent, forthwith. 

N.K. Appeal dismissed. 

\ 
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Tek Chand and Bhide, JJ. 

Ram Rattan an 3 others —Decree- 
holders—Appellants. 

v. 

Datar Kaur— Judgment-debtor—Res¬ 
pondent. 

Misc. Second Appeal No. 283 of 1927, 
Decided on 23rd June 1928, from order 
of the Addl. Judge, Amritsar, D/-29th 
October 1926. 

Civil P. C., S. 48 —Execution application 
pending for a long time due to no fault of 
decree-holder—Another application filed to 
supplement list of properties to be attached 12 
years after date of decree—Second application 
is in substance a fresh execution application 
and is barred by lime. 

A deoreo was passed on 19th June 1904. The 
last application for execution was presentedon 
16th April 1913 when the decree-holder applied 
for execution by attachment and sale of a 
garden and oertain agricultural land. He 
tried to have the garden and the agricultural 
land sold, but on the judgment-debtor’s repre¬ 
sentation that she was a member of an agricul¬ 
tural tribe it was held that these properties 
could not be sold. The decree.-holder then 
tried to have a temporary alienation of the 
land effected but the exeouting Cou t refused 
the prayer. It was fiaally held by a Full Bench 
that civil Courts had the power to order a 
temporary alienation of the land of the judg¬ 
ment-debtor. In accordance with that decision 
steps were taken to effect a temporary aliena¬ 
tion and on 2nd October 1923 the Collector 
sanctioned the temporary alienation of these 
lands. On 18 th November 1925 the decree- 
holder presented an application in the ex¬ 
ecuting Court stating that the lands of the 
judgment-debtor which he had attached had 
not been sold for no fault of his, that the 
amount which he is likely to get by the tem¬ 
porary alienation of the lands would not be 
sufficient to meet his demands and that certain 


other properties of judgment-debtor be attached 
and sold and the sale proceeds applied towards 
the satisfaction of his decree. It was argued 
that the application made on 18th November 
1925 was not a fresh application for execution 
but was really a continuition of the application 
of 1913 which was still pending and which 
had kept the decree alive and .that this appli¬ 
cation should be treated to be supplementary to 
the substantive application for execution filed 
in 1913. 

Held: fchifc the second application was n 
substance a fresh application to proceed against 
properties which had not been included in the 
former application and was barred by time, 
having been filed after 12 vears from the 
decree: A. I. R. 1924 Cal. 131, Rel. on ; 27 
C. L.J. 398; A. I. R. 1923 Pat. 224; A. I. R. 
1924 Pat. 20; and A. I. R. 1925 Mad. 781; Dist* 

[pencil 

H. C. Kumar— for Appellants. 

Kalian Chand —(or Respondent. 

Order of Reference 

Tek Chand, J. —Thi^ second appeal 
arises out of proceedings in execution of 
a decree, which was passed in favour of 
the appellant on 13th June 190t. The 
la9t application (or execution was pre¬ 
sented on 16th April 1913, when the 
decree-holder applied (or execution by 
attachment and sale of a tawela, a garden 
and certain agricultural land. Of these 
properties the decree-holder was able to 
sell only the tawela from which he rea¬ 
lized Rs 475 on 14th October 1925. He 
originally tried to have the garden and 
the agricultural land sold, but on the 
judgment-debtor’s representation that 
she was a member of an agricultural 
tribe it was held that these properties 
ceuld not be 9old. The decree-holder 
then tried to have a temporary alienation 
of tho land effected, but the exeouting 
Court refused the prayer. The matter 
ultimately came before a Full Bench of 
this Court, when it was held that civil 
Courts had the power to order a tempo¬ 
rary alienation of the land of the judg¬ 
ment-debtor :*See Sardarni Datar Kaur 
v. Ram Rattan (l). In aocordauoe with 
that deoision steps were takeu to effect 
a temporary alienation and on 2nd 
October 1923 the Collector sanctioned 
the temporary alienation of these lands 
for 15 years at the rate of Rs 500 per 
year to take effect from Kharif 1923. 

On I8fch November 1925 the decree- 
holder presented an application in the 
executing Court stating that the lands 
of the judgment-debtor, which he had at- 
tached. had not be en sol d fo* no fault o_L 
(l) [1920J 1 Lah. 192=38 I. 0. 698 (F. B.). 
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his, that the amount realised by the sale 
of tbetawela aod that which he is likely 
to get by the temporary alienation of the 
lands would not be sufficient to meet bis 
demands, and that two houses bsloiging 
to the judgment-debtor in rnauza Atari, 
be attached and sold and the sale proceeds 
applied towards the satisfaction of his 
decree. This application was not filed 
on the form prescribed ia 0. 21,R. 11 and 
did not purport to be a fresh application 
for execution. Tae houses were accord - 
ingly attached, but the judg Dent-debtor 
at onoe objected urging that the hou-:es 
were not included in the list of the pro¬ 
perties attached to the 'application filed 
on 16th April 1913, that the present was 
a fresh application for execution of the 
decree aod having been filed more than 
12 years after th j date of the d:o e> was 
time barred. Tne objection was upheld 
by the executing Court and the houses 
released from attachment. The decreo- 
holder's appeal to the District Judge 
having been unsuccessful he has preferred 
a second appeal to this Court. 

Mr. Harcbaru Das Kumar argues that 
the application to attaoh the houses 
made on 18th November 1925 was not a 
fresh application for execution, but was 
really a continuation of the application 
of 1913, which was still pending and 
which had kept the decree alive. It 
was adraittel that the two houses had 
not been included in thab'applioaiion, but 
it was urged that as execution mould not 
be successfully taken against the pro¬ 
perties sepcified in that application by rea¬ 
son of causes for which the decree-holder 
was in no way responsible, it was open 
to him to ask the Court to proceed 
against other properties and that this ap¬ 
plication should bo treatal to bs supple¬ 
mentary to the substantive application 
for execution filed in 1913 In support 
of this contention a number of authori¬ 
ties have been cited. In Gaanendra 
Kumar Rai v. Shayama Sunder Jen 
(2) an application was originally made to 
prooeod against osrtain properties, but on 
an objection taken by the judgment- 
debtor it was discovered that execution 
oould not legally proceed against 
those properties. The decree-holder ac¬ 
cordingly made an application re¬ 
questing the Court to accept a further list 
of pr operties and prayed that execution 

- C2j [1913J 22 G. w. N. 510=41 I. C. 553=27 
0. L. J. 393. 


should proo3ed by attachment and sale of 
these properties. It was held by a Divi¬ 
sion Bench of the Calcutta High Court 
that ia such circumstances the decree- 
holder could not be confined to the pro¬ 
perties he had originally specified, but 
that it was open to him to ask the Court 
to proceed against the properties specified 
in his further and supplementary list. 
The same view was taken by another 
Division Bench of the same Court in 
Mohini Mohan Sirkar v. Nacadwip Chan¬ 
dra Biswas (3), where it was deoided 
that where, in an application for execu¬ 
tion of a decree made ia accordance with 
law, execution cannot be successfully 
taken against the properties specified in 
the application by reason of causes for 
which the decree-holder was in no way 
responsible he should not be confined to 
the properties first specified but it is 
open to him to ask the Court to proceed 
agviu9t other properties specified in his 
further supplementary list. The former 
of these rulings has been followed in two 
cases by the Patna High Court in Ram 
Sumran Prasad v. Ram Bahadur (4) and 
Ghanrasi Mahasarick v. Bhagan Sahtt 
(5). In each of them the decree-holder 
was allowed to file supplementary lists 
of properties to be attached. The Madras 
High Court, iu Mangamma Nayaknralu, 
v B. M. Ramdasippi Nayanimavary 
(.4. I. R 1925 Mad . p. 981) has also 
takea the same view. For the respon¬ 
dent the only authority cited is a Single 
Bench decision, Haru v. Guroharn (6). 
The facts of that c»99 were, however, 
totally different an! the point now urged 
was neither raised nor disoussel in that 
judgmsnt. The trend of judicial autho¬ 
rity seems to be io favour of the view 
propounded on behalf of the appellant, 
but as no authoritative ruling of this 
Court has been brought to my notice and 
as the question is of considerable impor¬ 
tance I think it neoessary to refer this 
oase to a larger Bench. 

A further question to be considered is 
whether the rulings above oited (if they 
lay down sound law) would govern a 
case like the present iu whioh a tem¬ 
porary alienation of the laud of the judg¬ 
ment-debtor has been ordered, but where 


(3) [1918] 47 I. 0. 911. 

(1) A. I. R. 1923 Pat. 221=2 Pat. 323. 

(5) A. 1. R. 1924 Pat. 20=2 Pat. 737. 

(-SJ [1910] 17 P. R. 1910=20 P. L. R. 1910 
I. C. 815=22 P. \V. R. 1910, 
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the amount payable to the decree-holder 
therefrom has yet to be realized. 

Accordingly I refer this case for de¬ 
cision to Division Bencb. The office is 
directed to fix an actual date of hearing 
before a Division Bench within two 
months from this date. No paper book 
need be printed. Two typed copies of 
the judgments, and the grounds of appeal 
and the referring order should be pre¬ 
pared. 

Judgment 

Tek Chand, J. —The facts of this case 
are given in defail in my order dated 8th 
December 1927, and it is not necessary to 
recapitulate them here. Briefly it may be 
stated that on 13th June 1904, the ap¬ 
pellant obtained a money decree against 
the respondent recoverable from the 
estate of her deceased husband. The last 
application for execution was made on 
16th April 1913 and is still pending in 
the executing Court. The prayer made 
in this application was for realization of 
the decretal amount by sale of a tawela, 
a garden and certain agricultural land. 
After lengthy litigation a temporary 
alienation of the agricultural land for a 
period of 15 years beginning with the 
kharif of 1929 has bsen sanctioned and 
the tawela sold. Against the sale of the 
tawela objections have been filed by the 
judgment-debtor and are still pending. 

While these proceedings in connexion 
with the application for execution dated 
16th April 1913 were going on, the de¬ 
cree-holder applied on 18th November 
1925, praying that as the land and garden 
which he had attached in 1913 could not 
be sold for no fault of his, and as the 
amount which is likely to be realized by 
the temporary alienation of the agricul¬ 
tural land and the sale of the tawela will 
be wholly insufficient to discharge the 
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after the date of the decree was time 
barred. This objection has been upheld 
by both the Courts below and the decree- 
holder has preferred a second appeal to 
this Court. 

The question for decision is whether 
the _ application of the 18th November 
1925 is a fresh application for execution 
or is a continuation of the application of 
1913, which is still pending and which 
has kept the decree alive. For the ap¬ 
pellant reliance is placed on a decision of 
the Calcutta High Court reported- as 
Ghanendra Kumar Iiai v. Shayama 
Sunder Jen (2) which has been followed 
in several rulings of that and other High 
Courts and which at first sight supports 
his contention. On a closer examination 
of the facts of those oases it appears, 
however, that the rule laid down therein 
is not applicable to this case. 

In Ghanendra Kumar B.ii v. Shayama 
Sunder Jen (2) the decree was passed in 
November 1911, the last application for 
execution made on 23rd November 1914, 
and the application to file a supple¬ 
mentary list of properties wa3 presented 
in January 1915. This last application 
was, therefore, made within 12 years of 
the decree and wa3 not barred under S. 48, 
Civil P. C. There was thus no legal bar 
against its being treated as a continu¬ 
ation of the.application for execution made 
on 23rd November 1914. This case was 
considered and distinguished in Hayatun- 
mssav. A:hii Khitun (71, where it was 
held that the decree-holder cannot be al¬ 
lowed by an application, made after the 
expiry of the period of limitation for ex¬ 
ecution of the decree, to add other pro¬ 
perties to the list given in his original 
application presented within the period 
of limitation. In that case the decree 
had been passed on 4th July 1903 and an 


decree, he be allowed to attach and sell 
certain other house property belonging to 
the respondent’s husband. This applica¬ 
tion was not made in the form prescribed 
for applications for executions in 0. 2L, 
R. 11, but purports to be an application 
merely asking for permission to file a 
supplementary list of properties against 
which execution proceedings, which had 
been started on 15th April 1913 and 
which were still pending before the Court, 
should be continued. The judgment-de¬ 
btor objected that the application was in 
reality a fresh application for execution 
and having been made more than 12 years 


application for execution had been pre¬ 
sented on 2Dth June 1920. While pro¬ 
ceedings started on this application were 
going on, the decree-holdder on 21st 
August 1920 applied for permission to b3 
allowed to a Id certain other properties to 
the list given in his original application. 
It was held that the application ‘could 
not be treated as a continuation of the 
application of 20th June 1920, and hav¬ 
ing been made more than 12 years after 
the date of the deoree must be rejected as 
time barred. Ohiduddin v Emperor (8) 

(7) A. I. R. 19-21 Cal. 131=50 Cal. 743, 

(8) [1918J 19 Cr. L. J. 266=411. C 122. 
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was distinguished on the ground that in 
that case the application to add to the 
list of the properties mentioned in the 
original application was made witbio 
12 years of the decree. The other rulings 
cited by the appellant’s learned counsel 
are Mohini Mohan Sirkar v. Navadcip 
Chandra Biswas (3), Ram Sumran 
Prasad v. Ram Bahadur (4), and Chanrasi 
v. Bhagan Sahu (o). and A. I. R. 1925 
Mad. 981. • The facts of all these 
cases were substantially similar to those 
of Ganendra Kumar Rai v. Shajama 
Sunder Jen (2) and in each of them the 
subsequent application had been ‘made 
within 12 years of the passing of the de- 
oree. For this reason the rule laid down 
therein is inapplicable to the case before 
us. 

In this case the decree was, as already 
stated, pissed in 1904 and the last ap¬ 
plication for execution made in 1913. 
The present application asking for per¬ 
mission to file a supplementary list of the 
{properties against which the decree- 
holder wanted to proceed was nob made 
till bhe 18th November 1925, which is 
more than 21 years after the date of the 
decree. If the contention of the appel¬ 
lant in a case like this wore accepted, the 
clear provisions of S. 48 will be rendered 
nugatory. The application in question 
was in substance a fresh application to 
proceed against properties which had not 
been included in any of the former ap¬ 
plications, and is barred by time. 

The appeal fails and must be dis¬ 
missed, but the parties shall bear their 
own costs in this Court. 

Bhide, J.-I agree. 

Appeal dismissed. 


A. I. R. 1928 Lahore 811 (1) 

Harrison and Dalip Singh, Jj. 

Bulaki Mai and Son — Plaintiffs — 
Appellants. 

v. 

B. L . Pesricha —Defendant—Respon¬ 
dent. 

First Appeal No. 1344oM923, Decided 
on 27th February 1923, from decree of 

Sr. Sub-Judge, Lahore, D/-14th Maroh 

1923. 

Civil P. C, t S m 31— Scope . 

Whoro the rate oharged and decreed was 24 
per oeufc* interest after dooree was not allowed, 
r *. [P 811 0 2] 

Jawahir Singh —for-Appellants. 
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Judgment.—The only point raised i° 
this appeal is whether interest after 
decree should have been allowed. The 
rate charged and decreed was 24 per cent., 
and, therefore, in our opinion there would 
have been no possible justification for 
allowing interest after decree. We dis¬ 
miss the appeal. 

A.L./r.k. Appeal dismissed. 
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Tek Chand, J. 

Lahore Electric Supply Co. Ltd , 
Lahore —Decree-holder—Petitioner. 

v. 

Jagat Ram and others— Judgment- 
debtors—Respondents. 

Civil Revn. Petn. No. 482 of 1928 in 
Civil Appeal No- 2663 of 1927, Decided 
on 14th June 1928, from order of 1st Cl. 
Sub Judge, Lahore, D/- 10th June 1928. 

Civil P . C., S. 47— Application lo set asid e 
dismissal of previous execution application in* 
without stating provisions of lawunder which 
it was made—Application dismissed as beinQ 
" informal"—Order of dismissal is not appeal- 
able—Failure to treat such application am¬ 
ounts to failure to exercise jurisdiction under 
Civil P.C., S. 115. 

Certain decree-holder made an applioation to 
tho execution Court for setting aside an order 
dismissing a previous application for ex¬ 
ecution without stating under what provisions 
of the law such application was being made* 
The execution Court dismissed the application 
holding the same to be an “ informal ” appli¬ 
cation. The deoree-holder appealed under 
S. 47, Civil P. C. 

Held: that the order appealed against was 
not an appealable order ani henoe no appeal 
oould lie. [p 812 C 2] 

Held: further that in suoh cases Court 
should look to substance rather than to form 
and that the application ought to have been 
treated as one foe review and that in not doing 
so the Court failed to exercise jurisdiction 
which was vested in it by law within S. 115. 

[P 312 C 2 P 313 C 1] 

Madan Lai — for Pofcitioner. 

C. 3. Carden Noad — for Respondent 1. 

Judgment. — The Lahore Eleotrio 
Supply Co. Ltd., obtained a decree against 
the respondent for a sum of over 
Rs. 16,000 from the Court of the Sub¬ 
ordinate Judge, 1st Class, Lahore. The 
defendant preferred an appeal to this 
Court, but it was dismissed in default on 
8 th Deoember 1924. An applioation was 
made to have tbe order of dismissal set 
aside. This applioation was also dis¬ 
missed on 24th Maroh 4925.. 
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On 27th August 1926 the decree-holder 
filed an application to execute the decree 
in the Court of Lala Hardial, Sub¬ 
ordinate Judge, 1st Class. In this appli¬ 
cation it was stated that an appeal had 
been preferred by the judgment-debtor 
to the High Court, but that it had been 
finally dismissed on 24th March 1925. 
The office reported that the decree of the 
trial Court was passed in 1920 and 
the application appeared to be time 
birred. Ttie decree-holder’s counsel was 
directed to show that the application 
was within time. On 11th January 
1927, the application was dismissed as 
time barred, it being remarked that the 
counsel for the decree-holder had not 
“ referred to any authority showing the 
case to be within time.” 

On 8th February 1927 the decree- 
holder made an application to have the 
previous order of llth January 1927 set 
aside, it being stated that a copy of the 
judgment of the High Court dismissing 
the appeal was being filed which would 
show that the application for execution 
was not time barred. It was not stated 
under what provision of the law this 
application had been made. Along with 
the application a copy of -the order of a 
Division Bench of this Court, dated 8th 
December 1924, dismissing the judgment- 
debtor’s appeal with costs was filed. On 
this Lila Hardial recorded an order on 5th 
March 1927 stating that from the copy 
produced the application appeared to be 
within time and that notice should issue 
to the opposite party to show cause why 
the application for execution be not 
treated as having been filed within time. 
The judgment-debtors were not served 
and the case had to be adjourned on 
several occasions. In the meantime Lala 
Hardial was transferred and was suc¬ 
ceeded by Lala Diwan Chand, before 
whom the cise was laid on 10th June 
1927, iu the presence of the counsel for 
the decree-holder, the judgment-debtor 
being absent. The learned Judge dis¬ 
missed the application, holding that the 
previous order of llth January 1927, had 
neither been appealed against nor had 
an application for review thereof been 
tiled. Ho considered that the applica¬ 
tion of 8th February 1927, was an “ in¬ 
formal ” application to have the pre¬ 
vious order of llth January set aside on 
which no action could be taken. 

Against this order an appeal under S. 47, 


Civil P. C., has been preferred by the 
decree-holder to this Court. Mr. Carden 
Noad, on behalf of the respondent, raises 
a preliminary objection that the appeal 
is not competent. After hearing both 
counsel I am of opinion that the ob¬ 
jection must be sustained. The order 
unler appeal is not such an order as 
would be appealable to this Court against 
which an appeal would lie under S. 47. 
I, therefore, hold that the a-ppeal is not 
competent. 

In the memorandum of appeal the 
decree holder's counsel had stated that 
in case no appeal lies, the memorandum 
may be treated as a petition for revision. 
This prayer is opposed by Mr. Carden 
Noad ; but after hearing him at length 
I am of opinion that the learned Judge 
of the lower Court (Lala Diwan Chand) 
has not appreciated the real nature of the 
application of 8th February 1927, and 
has erroneously declined to exercise juris¬ 
diction which was vested in him by law. 
I. therefore, treat the petition as one for 
revision and proceed to decide it as such. 

It is no doubt true that the applica¬ 
tion of 8th February 1927 is not des¬ 
cribed as an application for review, but, 
as has been pointed out already, no provi¬ 
sion of the law under which it was made 
was mentioned ia it. If the learned 
Judge had any doubt as to the nature 
of the application the proper course for 
him to follow was to call upon the peti¬ 
tioner to state definitely under what 
order and rule of the Code it had been 
made He should not have dismissed it 
merely because it was an “informal 
application.” The operative part 6f the 
application leaves no doubt as to its real 
nature. It is described as an application 
to set aside the order of llth January 
1927, which had held the petition for 
execution to be time barred. With the 
application the petitioner had filed a 
certified copy of the judgment of the 
High Court dated 8th December 1924 
to show that the execution proceedings 
had been commenced within time. The 
application was in substance one for 
review of the previous order and 
ought to have been heard and disposed 
of as such. The learned Government 
Alvooate is unable to argue that this is 
not so. As has been pointed out in 
Abdul Rahman v Shahana (1), the Court 
in such oases should loo k to the sub- 
(1) IUU0J l Lah. 33J=03 I. C. Ui. 
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stance rather than’the form of the appli* 
nations- I, hold that the application of 
8th February 1927 was one for review 
in which the Judge who had passed the 
previous order (Gila Hardial) had al¬ 
ready issued notice to the opposite party 
to show cause why his previous order 
ishould not be set aside. His successor, 
Gala Diwan Chand, should -have treated 
the application as one for review and 
idisposed of it as such. In refusing to 
jjo so, he has dearly failed to exercise a 
jurisdiction which was vested in him 
by law. 

Accordingly I accept the petition for 
revision, set aside the order of the lower 
Court and remit the oase to him for dis¬ 
posal in accordance with law. It should 
bo clearly understood that I am not 
expressing aay opinion on the merits 
of the application. Whether or not the 
grounds disclosed in the application 
are sufficient to justify a review is a 
matter which will be decided and dis¬ 
posed of by the learned Subordinate 
Judge after hearing both parties. Court- 
fee on appeal shall be refunded; other 
costs shall be cost9 in the cause. 


D.B./R.K. 


Appeal dismissed: 

Petition accepted. 


and sentenced to a fine of Rs. 30. The re* 
cord being summary is necessarily me¬ 
agre but, in my judgment, such as it is, 
it does not warrant the conclusions ar¬ 
rived at. An “affray” is defined in S. 159, 

I. P. C., in the following terms: 

When two or more persons, by fighting in a 
public place disturb the public peace, they are 
said to commit an aflray 

and S. 160 prescribes the punishment 
for the commission of an affray. In my 
judgment the section postulates the 
the commission of a definite assault or 
breach of the peace. The record of the 
evidence in this case shows that Ganesh 
Das was having a “quarrel" with one of 
his debtors. No witness says that any 
blows were exchanged, and the finding of 
the Magistrate is that Ganesh Das and 
Karam Chand were quarrelling in the 
public street over money matters and 
that but for police intervention there was 
danger of breach of peace. Whatever 
offence Ganesh Das may have committed 
it is not od 6 within the purview oi 
S. 160, I. P. C. 

I therefore accept this petition, set 
aside the conviction and sentence and 
direct that the fine, if paid be refunded. 

D.B./R.K. Petition accepted. 
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Broadway, J. 

Ganesh Das —Aocusei—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 563 of 1928, 
Deoided on 8th June L923, from order of 
Seas. Judge, Lahore, D/- 28th February 
1928. 

Penal Code, S, 160— Section postulates com- 
mission of definite assault or breach of peace, 

Aooused was quarrelling with a debtor. There 
was no evideaoo of exchange of blows. The 
lower Court convioted aooused bejause the ao¬ 
oused was quarrelling with his debtor in the 
publio street and but for police iatetYOQtion 
there was dangor of breach of peace. 

Held: .that whatever offence th* aooused 
might have committed he was not within the 
purview of 8. 160, as the seotion postulates the 
commission of a definite-assault or breaoh of 
poace. (P 813 c 2] 

Hakumat Rai—loc Petitioner. 

Judgment. —One Ganesh Das, son 
of Devi Ditta Mal Khatri of Lahore 
city, has been oonvicted, at a summary 
trial, of an offence under S. 160, I. P. C. 


A. I. R. 1923 Lahore 813 (2) 

Bhide, J. 

Sohan Lal and others —Defendants— 
Appellants. 

v. 

Dhari Mal m Ishar Das and another — 
Plaintiffs—Respondents. 

Miso. Second Appeal No. 2592 of 1927, 
Deoided on 4th April 1928, from order of 
Addl. Dist. Judge, Ferozepore, D/- 25th 
July 1927. 

Evidence Act, S. 115—P/ain/i ff allowed to 
amend plaint on payment oj costs—Defendant 
accepting payment cismot challenge the order 
in appeal. 

A party who ha9 adopted an order of the 
Court and noted under it oannot after he has 
enjoyed a benefit under the order contend that 
it is valid ior one purpose and iuvalid for 
another. tP 8H C 2] 

Defendants rosisled the suit for rendition of 
accounts filed by the plaintiffs, pleading inter 
alia that no suit for aooounts was maintainable 
on the faots alleged. The trial Court upheld 
thac plea and dismissed the suit. On appeal 
the Court agreed with the trial Court that a 
suit for aooounts was not maintainable on the 
faots alleged, but allowed the plaintiffs to ame id 
the plamt on payment of Rs. 150 as oo 3 ts ta 
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the defendants, and remanded the case for 
retrial. The defendants took the oosts but filed 
a second appeal from the order of remind. 

ife/d : that the appeal was not competent as 
the defendants acquiesced in the order passed 
by the trial Court by accepting the costs 
awarded to them : 12 C. L. J. 556 ; 21 C. W. N. 
232 ; and A. I. R. 1927 Mad. 1009 ; Rel. on. : 
31 P. R. 1907 (F . B.) and A. I. R. 1927 Lah. 
hi, Dist. [P 814 C 2] 

J. N. Aggarwal —for Appellants. 

Badri Das and R. C. Manshanda —for 
Respondents. 

Judgment.—This was a suit for rendi- 
tion of accounts. Plaintiffs alleged that 
they had been appointed treasurers for 
the Mult: n District by the defendants 
and that they had deposited Rs. 25,000 
with the defendants as security. The 
appointment was subsequently cancelled 
and Rs. 20,000 were refunded. Plaintiffs 
claimed the balanoe with interest, but 
framed the suit as one for accounts on 
the ground that the defendants claimed 
certain deductions on account of pay¬ 
ments made by them on behalf of the 
plaintiffs. 

Defendants resisted the suit, pleading 
inter alia that no suit for accounts was 
maintainable on the facts alleged. The 
trial Court uphold that latter plea and 
dismissed the suit. On appeal the learned 
Additional District Judge agreed with 
the trial Court that a suit for accounts 
was not maintain ible on the facts alleged, 
but allowed the plaintiffs to amend the 
plaint on payment of Rs. 150 as costs to 
the defendants and remanded the case 
for retrial. 

The defendants have filed a second 
appeal from the order of remand. A 
preliminary objection is raised that the 
appeal is not competent, as the appellants 
have acquiesced in the order passed by 
the learned Additional Judge by accept¬ 
ing the costs awarded to them. The 
following authorities have been cited in 
support of this contention : Marti Lal v- 
Harendra Lal Roy (l), Banku Chandra 
v. Marium Began (2), and Ramaswami 
Chettiar v. Chidambaram Chettiar (3). 

It is not disputed that the costs were 
deposited by the plaintiffs and were paid 
to the appellants on their counsel's ap¬ 
plication before the filing of the present 
appeal. There was no protest of any 
kind on the part of the appellants in 
accepting the costs. _ 

(1) [1910J 12 C. L. J. 556=3 I. O. 79. 

(2) 11917] 21 0. W. N. 232=37 I. C. 801. 

(3) A. I. R. 1927 Mad. 1009. 
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In Mani Lal v. Harendra Lal Roy (l) 
the learned Judges referred to Tinkler v. 
Milder (4] and other English authorities 
and laid down that the principle to be 
deduced from the authorities was that a 
party who has adopted an order of the 
Court and acted under it cannot after he 
has enjoyed a benefit under the order 
contend that it is valid for one purpose 
and invalid for another. In the circum¬ 
stances of that particular oase, the learned 
Judges held the principle to be inapplica¬ 
ble as the appellants had practically been 
compelled to accept the costs. But it 
was observed that the case would have 
been different if the costs had been ordered 
to be deposited in Court and then the 
appellants had taken them of their own 
accord. 

In the present oase the appellants' 
counsel applied for payment of the costs 
which had heen deposited and thus 
adopted and took benefit of one part of 
the order. The costs had been granted 
on account of the privilege of amendment 
given to the other side and not merely 
for an adjournment. 

The principle laid down in Mani Lal 
v Harendra Lal Roy (l), was followed 
in Banku Chandra v. Maniram (2) and 
also Ramaswami Chettiar v Chidam¬ 
baram Chettiar (3). The facts of the 
latter case were practically on all fours 
with the present cise. 

The learned counsel for the appellants 
relied on Raghu Mal v. Banda (5), in 
whioh it was held that an appellant who 
has obtained and executed a decree in 
respect of a part of his claim is not 
precluded from prosecuting an appeal 
with respect to the rest of his claim. 
This ruling is clearly distinguishable as 
the appellants in executing such a deoree 
are only reaping a benefit which they 
would be entitled to in any case. There 
is therefore no reason in equity in such 
circumstances why they should not be 
allowod to prosecute their appeal with 
respect to the rest of their claim : cf. 
Jogesh Chandra v. Fazar Ali ( 6 ). 

The learned counsel for the appellants 
referred me to Ghulam Mahomed v. 
Mehta Chandra (7), but this point was 
not diso'issed therein. __ 

(4) U849J 4 Ex. 187=18 U J. Ex. 429=1S 
Jur. 634=7 D. & L. 61. 

(5) [1007] 31 P. R. 1907=64 P. W. R. 1907=1 
P. L. R. 1908. 

(6) A. I. R. 1926 Cal. 960. 

(7) A. I. R. 1927 Lah. 771. 
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I am oi opinion that the preliminary 
objection is sound and should be upheld. 
1 therefore rejeot the appeal but in view 
of all the circumstances leave the parties 
to bear their costs. 

N.K. Appeal rejected . 
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Shadi Lal, C. J., and Dalip Singh, J. 

Krishna Kishore — Defendant — Ap¬ 
pellant. 

v. 

Hem Raj and others — Plaintiffs and 
Defendants — Respondents. 

Second Appeal No. 2757 of 1927, De¬ 
cided on 22nd June 1928, from decree of 
Add!.- Dist. Jndge, Lahore, D/- 22nd 
August 1927. 

Hindu Law—Joint family — Father—Honey 
decree against father ts binding on son unless 
debt is immoral or illegal . 

A money deoree against the father of a joint 
family in satisfaction of debt not incurred for 
an illegal or immoral purpose is binding on 
the son : A. I. R. 1024 Oudh 334 and A. I. R. 
1*325 All. 180, Ref. [P 815 C 2J 

Where a mortgage decree provides for fcho 
recovery of the balance due from the mort¬ 
gagors if the mortgaged property was found 
insufficient to discharge tho decretal amount 
there is a declaration in the decree that a debt 
is due from the mortgagor to the mortgagee 
for which mortgagor’s son can be made liable. 

[P 816 Cl] 

Fakir Chand and Parkash Chandra — 
for Appellant. 

Durga Das —for Respondents. 

Dalip Singh, J— la this caseTbakar 
Das and Nathu Mai, sons of Badri Mai, 
mortgaged a house and agricultural land 
to defendant 3, Diwan Krishan Kishore, 
on XOth June 1921, for a sum of 
Rs. 7,000. Defendant 3 obtained a pre* 
liminary decree on 7th March 1924 for 
sale of the mortgage properties and for 
recovery of any balance due from the 
mortgagors personally if the sale proceeds 
were insufficient to satisfy the mortgage 
amount. It may be observed here that 
the mortgage contained a clause for per¬ 
sonal liability of the mortgagors and the 
plaint also contained a prayer for a per¬ 
sonal decree against the mortgagors. The 
decree was in the usual form uoder O. 34 
for sale. The decree was made final on 
23rd December 1924, though it seems 
that no formal decree-sheet was drawn up. 

TU W pl ^3 ntiff3 ar ® the minor sons of 
Thakar Das and Nathu Mai, who are 


impleaded as defendants 1 and 2. The 
plaintiffs sue for a declaration that the 
mortgage was not for any family benefit, 
or for any antecedent debt, and that the 
decree obtained by defendant 3 for sale 
of the mortgaged property is not binding 
on them, and they ask for a perpetual 
injunction restraining defendant 3 from 
executing his deoree against the pro¬ 
perties. The plaintiffs claim to be 
members of a joint Hindu family with 
defendants 1 and 2, and allege that the 
properties mortgaged belong to the joint 
Hindu family. Various defences were 
raised by defendant 3 which are all con¬ 
cluded by findings of facts and which 
are not contested before ns. It was held 
by the trial Conrt that the plaintiffs are 
members of a joint Hindu family along 
with defendants 1 and 2, that the land 
in suit was the property of the joint 
Hindu family and that the mortgage in 
suit was not executed for valid necessity 
or to pay any antecedent debt,or for tho 
family benefit, but that the debt was not 
incurred lor any illegal or immoral pur¬ 
pose. Upon these findings the trial 
Court held that the properties were liable 
to be sold in execution on the authority 
of A /. H. 1924 Oudh, 394 and Gajadhar 
Pande v. Jadubir Pande (l). 

On appeal the learned Additional Dis¬ 
trict Judge held that the plaintiffs were 
entitled to challenge the mortgage decree 
obtained by defendant 3 against defend¬ 
ants 1 and 2. and that on the findings 
of facts the mortgage did not bind the 
plaintiffs, and he, therefore, gave the 
plaintiffs a decree against defendant 3 
for the declaration and the injunotiou 
sought for. Defendant 3 has come in 
second appeal. 

. Now ifc ia settled law that an aliena¬ 
tion made without valid necessity is nob 
binding on the members of the joint 
f" 1 ™ 1 . family. It is also settled law 
that the sons of a Hindu father are bound 
to discharge their father’s debts and that 
the whole of the joint family property 
may be sold in execution of a deoree 
obtained against the father. The point 
is perfectly dear as regards a money 
deoree. The only point, therefore, that 
arises in this case is whether any distinc¬ 
tion can be drawn between a mortgage 

m0nay decrea - Ifc is con- 
ceded that if a > money decree had been 
obtained the smt of the plaintiffs w*,,M 
(1J A. I. B. 1926 All. m=H All. 12*- 
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have failed. Now in the circumstances 
of this case, as has been pointed out, the 
decree does provide for tho recovery of 
the balance of the money due from the 
mortgagors if the mortgaged property is 
insufficient to discharge the decretal 
amount. It seems to me, therefore, that 
in a mortgage decrse of this kind there 
; is a declaration that a debt is due from 
the defendants to the mortgagee. In 
Hindu law all that is necessary is that 
there should be a debt due from the 
father, and the fact that a debt is due is 
explicit in the mortgage decree obtained. 

I would, therefore, dismiss the plaintitls’ 
suit with costs throughout. 

Shadi Lal, C. J. — I concur. The ap¬ 
peal is acoepted and the suit brought by 
the plaintiffs is dismissed with costs 

D.B./r.K. Appeal accepted. 
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Shadi Lal, C. J. and Broadway, J. 

Bihari Lal and others— Decree-holders 
—Appellants. 

v, 

Wali Shaha and others —Judgment- 
debtors—Respondents. 

Letters Patent Appeal No. 347 of 1925, 
Decided on 28th March 1928, from judg¬ 
ment of Dalip Singh, J., reported as A. I. 
B. 1926 Lah. 641. 

Civil P. C., 0. 21, R. 2 (3)— Consent decree— 
Judgment-debtor leasing his land in lieu of 
amount due to decree-holder and agreeing to be 
personally liable in case of failure to execute 
lease — Decree-holder applying for recovery of 
money alleging failure by judgment-debtor to 
execute lease—Court can adjudicate that judg¬ 
ment-debtor had complied with the condition 
in the decree. 

A consent deoree was passed bstween the 
plaintiff and the defendant, by which the de¬ 
fendant agreed.to grant, and the plaintiff agreed 
to take, in lieu of the amount found to be due 
to the latter from the former, and the costs of 
the suit, a lease of the defendants' land for a 
term of 20 years. In the event of non-compli¬ 
ance with this clause of the deoree within one 
year, the decree-holder was entitled to recover 
the money from the judgment-debtor. Decree- 
holder applied for the recovery of the money 
from the judgment-debtor alleging that -the 
judgment-debtor failed to execute the lease. 
This allegation 'was controverted by the judg¬ 
ment-debtor. 

Held: that 0, 21. R. 2 , sub-R. (3), Civil P. C., 
did not preclude the Court from adjudicating 
upon the contention that the judgment-debtor 
had complied with the condition mentioned in 
the decree as the rule had no application to 
such a decree. tP 816 ® 2] 
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Nand Lal —for Appellants. 

Durga Das —for Respondents.’ 

Judgment.—On 16th 'February 1923 
a decree was pissed in favour of the ap¬ 
pellants in accordance with the terms of 
a compromise arrived at between the 
parties. The relevant portion of the de¬ 
cree may be shortly stated: The defen¬ 
dants agreed to grant, and the plaintiffs 
agreed to take, in lieu of Rs. 5.2L8 the 
amount found to be due to the latter 
from the former, and the costs of the 
suit, a lease of the defendants’ land for 
a term of 20 years. In the event of non- 
compliance with this clause of the decree 
within one year, the decree-holders were 
entitled to recover the money from the 
judgment-debtors. 

On 11th February 1925 the decree- 
holders made an application asking for 
the reoovery of the money from the 
judgment-debtors, and in that application 
they stated that tho latter had not com¬ 
plied with the clause of 'the decree re¬ 
quiring them to excoute a lease in favour 
of the former and to deliver possession 
of the property to them. This allegation 
was-controverted by the judgment-debt¬ 
ors, and the question for consideration 
is whether 0 21,-R. 2, sub-R. (3), Civil 
P. C , precludes the Court from adjudica¬ 
ting upon the contention that the judg¬ 
ment-debtors had complied with the con¬ 
dition mentioned in the decree. 

Now, the terms of the decree make it 
clear that the personal liability of the 
judgment-debtors does not arise unless 
they fail to execute the lease in favour of 
the decree-holders and to give possession 
to them of the land covered by the lease. 
In other words, there is only a condi¬ 
tional liability to pay the money, and 
the decree-holders are not entitled to rely 
upon Cl. 1 of the deoree unless it is 
shown that the judgment-debtors have 
failed to perform the obligation imposed 
upon them by Cl. 1. To such a deoree 
0. 21, R 2 (3), Civil P. C., has abso¬ 
lutely no application. 

The judgment of the single Judge is 
accordingly affirmed and the appeal is 
dismissed with costs. 

N.k. Appeal dismissed. 
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Harrison and Tek Chand, JJ. 

Narain Das 3ain't Mai —Defendants— 
Appellants. 

v. 

Kidar Nath Gonika — Plaintiff—Res¬ 
pondent. 

First Appeal No. 2804 of 1923, Decided 
on 1st November 1927, from decree of 
Sr. Sub-Judge, Delhi, D/- 12th Novem¬ 
ber 1923. 

£ Contract Act, S. 78— Sale of goods —Con- 
tract providing penalty for failure •to accept 
draft or making payment at maturity—Failure 
to take delivery of goods on intimation of arri¬ 
val—Seller can claim difference between con¬ 
tract price and that on dale of default . 

In a contract for purchase of goods it was 
provided that in the event of the purchaser 
failing to accept the draft on presentation or 
failing to pay at maturity the seller could 
sell the goods on the account of the : pur¬ 
chaser who was liable for any deficiency and 
that in case of need, seller’s invoice could be 
taken ia lieu of draft. The contract did not 
Provide any special penalty for failure to take 
delivery after intimation of arrival. The in¬ 
voice was sent. This was followed by an in¬ 
timation of arrival and on receipt of this in¬ 
timation a breach took plaoe. 

Held: that undor S. 73 the vendor was en¬ 
titled to damages as represented by tho differ¬ 
ence between tho two prices, the contract price 
and the price on the date of default. 

•[P 818 Cl] 

Sardha Ram and Jagan Nath Bhan * 
dari —for Appellants. 

Kishcn Dayal and Shamair Chand— 
for Respondent. 

Harrison, J— Plaintiff in this case, 
one Kidar Nath of the firm of Ram 
Chand Kanyaya Lai brought this suit 
against the firm of Narinjan Das Naini 
Mai claiming damages for non-acceptance 
of certain goods. The main faot that the 
defendant had refused to take delivery 
of the goods was admitted. The plain¬ 
tiff contended that, in the first place, he 
was entitled to damages on the basis of 
a resale under S. 107, Contract Aot. If 
this were decided against him he claimed 
to be entitled to the same damages in 
virtue of the terms of the contract, and, 
as a last resort, that he was entitled to 
the difference between the contraot price 
and the price on the date of default. 

It was found that he was entitled to 
no damages under the first head as there 
had been no appropriation, that there 
was no difference, on which damage oould 
be assessed under the third head, and 
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that undor the second head ho was enti¬ 
tled to his relief on *tbe strength of the 
terms of the contract. A decree was 
given for Rs. 6,523-1-9 instead of 
Rs. 6,548 the amount claimed. 

On appeal only two points were 
pressed: it was contended that the con¬ 
dition that the terms of the office of 
Gordhan Das Ram Gopal were binding 
upon both parties did not include the 
addition to the printed form which was 
made by Messrs. Gordhan Das Ram Gopal, 
because of the difficulties experienced 
during the war in shipment and delivery 
of goods and which extended the period 
of grace from ten days to two months. 

We have no hesitation in finding that 
this clause, which was deliberately added, 
is as much part of the terms of the firm 
of Messrs. Gordhan Das Ram Gopal as any 
other, and we agree with the reasoning 
of the lower Court on which it has come 
to this conclusion. 




. *----UlUUltJ 

of the contract doe3 not provide for nor 
authorizes resale of the goods under 
any circumstances. The words are as 
follows: 

3, should I (we) fail to accept the draft 
on presentation and (or) fail to pay at matu¬ 
rity, I (we) hereby authorize you or your 
agents to sell.the goods by public auction or 
private sale when -and where you like after 
having given me (us) ten days’ notice of your 
intention to do so and I (we) bind myself (our¬ 
selves) to make good to you any loss or defioien- 
oy sustained through my (our) draft including 
all charges and interest at G per oeut per 
(w °> wa ‘ving all claims to profit 
should thote beany. In oase of public auotion 
printed notices of sale to be distributed iu the 
Delhi market at least ten days before sale. 

This clause is to be read with Cl. 1 
whioh runs as follows: 

L I (we) hereby agree to purchase from you 
the undermentioned goods at tho limits Ind 

b6l0W aud for ^bursement l 

(we) authorize you or your correspondents to 
draw upon me (us) at 30 days’ sight with all 
relative shipping documents attached for pay! 
meat. Ia case of need sollers' i*l 
taken iu lieu of draft which drafts I (° w ^> 
engage and bind myself (ourselves) to accent 
on presentation and pay at maturity notwith¬ 
standing any objection, I (we) may hlllt 
gardiug or on account of any variations who/ 
ever from terms of tho indout suoh oM .• 
jo be settled by 

bS.roi gr b :'“id *. »- 
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failing to accept the draft on presenta¬ 
tion or failing to pay at maturity the 
seller is authorized to sell the goods on 
the account of the purchaser who is 
liable for any deficiency. 

The question is what interpretation is 
to be placed on the word “ to accept the 
draft on presentation and fail to pay at 
maturity.’ ’ The trial Court has found and 
counsel for the respondents supports the 
finding that these words are to he read 
as covering the subsequent failure to 
take delivery on the goods being offered. 
He relies on the passage in the first 
clause. “ In case of need, sellers’ in¬ 
voice to be taken in lieu of draft,” and 
he argues that the presentation of the 
invoice is merely an alternative 'for the 
presentation of the draft and that the 
same result must be taken to flow from 
the failure of the purchaser to take de¬ 
livery in accordance with such invoice. 
He would have us read the words 
“ fail to pay at maturity ” as covering 
aud including such failure. In in¬ 
terpreting a document of this nature we 
are precluded from going beyond the 
clear wording of the terms and conditions 
entered therein. It is not open to us 
to put an equitable interpretation on the 
agreement or to say that it is only right 
the purchaser should be penalized for re¬ 
fusing delivery even more than for re¬ 
fusing to accept the draft. In this case, 
owing to the fact that neither of the 
parties was the shipper nor the first 
purchaser, there is no question of pre¬ 
senting a draft. The invoice was sent. 
This was followed by an intimation of 
arrival and it was on receipt of this in¬ 
timation that a breach took place in 
accordance with the terms of the con¬ 
tract. Ex P-1, the written contract, does 
not .provide any special penalty for a 
breach under those oircumstances and 
the only consequences, which can flow 
are those provided in the Contraot Aot. 
Under S. 107. if there had been appro¬ 
priation, the seller is entitled to dispose 
of the goods. As there was no appro¬ 
priation he was not entitled to do so. 
Under S. 73, he was entitled to damages 
as represented by the difference between 
the two prices and he has not shown 
that there was any such difference. He 
is, therefore, entitled to no damages at 
all and we must accept the appeal and 
dismiss the plaintiff’s suit. As defen¬ 
dant put forward a large numer of pleas 


Rahmat Ali (Addison, J.) 

which he has been unable to prove, we 
order that the parties shall bear their 
own costs throughout. 

D - D - Appeal allowed. 
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Addison, J. 

. Wali Muhammad and others— Peti¬ 
tioners. 


v. 

Rahmat Ali —Respondent. 

Criminal Revn. Petn. No. 1228 of 
1928, Decided on 14th July 1928, from 
order of 1st Class Magistrate, Sheikhu- 
pura, D/- 23rd May 1928. 

(a) Criminal P. C., S. US—Applicability. 

Section 145 applies only to disputes about 
actual physical possession and not to disputes 
about joint possession. [P 819 C 2] 

(b) Criminal P. C., S. 145 —Civil Court giv¬ 
ing joint possession to petitioners and opposite 
party—Appeal to Privy Council pending — 
Opposite party applying for partition—Reve¬ 
nue officer effecting partition—Partition pro¬ 
ceedings quashed by Financial Commissioner 
directing status quo ante to be restored—Order 
not obeyed—Magistrate attaching whole pro¬ 
perty under S. 145 —Proceedings of Magistrate 
arc without jurisdiction and must be quashed. 

The civil Court decreed joint possession to the 
petitioners and the opposite party, an appaal 
against which decree was pending be¬ 
fore the Privy Council. The opposite party 
applied for partition which was mado by a 
revenue olhcer and possession of portion of the 
land was given to the opposite party. The 
partition proceedings were subsequently 
quashed by the Financial Commissioner who 
directed that the statu* quo ante bo restored. 
The Collector, however, did not wish to do so 
and at his instance the Magistrate attached 
the whole of the land and appointed a receiver 
under S. 145, holding that there was a dispute 
about the whole area : 

Held : that the proceedings taken by the 
Magistrate were without jurisdiction and must 
be quashed. [P S20 C 2] 

D. C. Ralli and Hazara Singh—tor 
Petitioners. 

B. R. Puri, Nanak Chand for Rahmat 
Ali and Ram Lai —for the Crown. 

Order.— Let notice issue to the 
other party. The Government Advocate 
has been told that Crown representation 
is necessary. Let a very early date be 
given, say in the second week of the 
vaoation. All the records should be 
sent for. 

In the meantime I have been moved 
to suspend at once the order attaching 
15,173 kanals and 14 raarlas of the peti- 
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'fciooers' land, the crops thereon, etc, 
under S. 145 (4), Criminal P. C., and 
appointing a manager thereof. The 
order appears to be uncalled for and 
•illegal. No emergency seems to have 
arisen, as litigation has been going on 
for eight years. The opposite party have 
succeeded in getting a decree for 200 
ghumaons out of the total area and this 
decree is under appeal to the Privy 
Council. The opposite party applied to 
the revenue authorities to be put in 
possession of this area in certain so- 
called partition proceedings. It is al¬ 
leged that it was held that the old field 
numbers could not bo identified with the 
present ones and an area of 288 
ghumaons, (i. e., S8 ghumaons in 
excess) was given instead, at a place al¬ 
leged to be nowhere near the proper 
• place. 

These partition proceedings have been 
completely quashed by the revenue Courts 
of the Commissioner and Financial Com¬ 
missioner and the Collector was directed 
to restore matters to the status quo 
ante. He has purported to do so, but 
'held that the opposite party was in joint 
possession with the petitioners by reason 
of their being cosharers, and a Magis¬ 
trate, 1st Class, has taken proceedings 
under S. 145, Criminal P. C., against 
the petitioners. The Magistrate first 
held that he could not appoint a receiver 
under S. 146(2), Criminal P. C„ as 
Rahmat Ali of the opposite party had 
been given possession and was in posses¬ 
sion of the 2d8 ghumaons, while the 
'petitioners were in possession of tho rest 
of the land. Proceedings there ended, 
'but only for a short time. The same 
Magistrate passed a fresh order under 
"S. 145, Criminal P. C , on 23rd May 1928, 
•stating that there was an immediate 
danger of a breaoh of the peace due to 
■disputed possession of land, and he 
ordered it to be attaohed under S. 145 ( 4 ), 
Criminal P. C„ and later he appointed a 
manager. This time he attached all the 
land of the petitioners amounting to 
about 2,000 ghumaons out of which, of 
course, the opposite party will be’en¬ 
titled, on a proper partition effected by 
the revenue authorities, to possession of 
200 ghumaons somewhere in the area 
subjeot to the appeal to the Privy Coun¬ 
cil. Admittedly the petitioners were in 
possession of all of it till the opposite 
.party was put in possession of 288 ghu- 


Lahore 819 

maons in 1927 by the Collector whose 
proceedings have, however, been com¬ 
pletely and finally quashed by the Fin¬ 
ancial Commissioner. Even now it is 
clear that, when the Magistrate passed 
his order, tho petitioners were in physi¬ 
cal and legal possession of the whole 
area except the 288 ghumaons, wrongly 
given by the Collector to the opposite 
party, and which he was directed to 
return to the petitioners, though this 
had not actually boon dene, Rahmat Ali 
still asserting that he was in possession 
of the 288 ghumaons. As ho has been 
lawfully ordered to surrender that pos¬ 
session and does not wish to do so, it is 
he and he alone who appears to be in the 
wrong and no question apparently arises 
under S. 145, Criminal P. C. Further, 
the opposite party are aotnally suing for 
mesne profits, thus showing that they 
never had possession till wrongly given 
possession of 288 ghumaons by the Col¬ 
lector. 

Lastly, S. 145 is concerned solely 
with tho fact of actual physical pos¬ 
session aud any question as to 
whether possession is on behalf of others 
or in one's own right is quite irrelevant. 
In these very exceptional circumstances, 
and as thore appears to have been a very 
grave miscarriage of justice, the criminal 
law apparently boing sot in motion to 
help the opposite party and to overawe 
the petitioners, I think that this is a 
proper oase for me to take aotion imme¬ 
diately especially as it is stated that the 
cattle of the petitioners are now unable 
to get food. The manager is said even 
to be selling tho petitioners’ old stacks 
of bhasa (fodder), while the petitioners 
have to buy fodder for their cattle. I 
accordingly suspend for the time beiug 
the appointment of a manager or re¬ 
ceiver as regards all the land except the 
288'ghumaous wrongly given by the Col¬ 
lector to the opposite party in the so- 
called partition proceedings, as they re¬ 
tained that area to the end in spite of 
the orders of the Financial Commissioner 
and Commissioner and I direct the 
Magistrate to see that, with the excep¬ 
tion of that area, the manager, do forth¬ 
with and without fail surrender all the 
re3fcof the land to the petitioners. At 
the hearing the opposite party will be 
given an opportunity to urge that the 
manager should be re-appoiuiod, but this 

concession must not be treated as allow- 

♦ 
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iag the trial Magistrate to keep the 
manager on till the hearing. The mana¬ 
ger must at once hand over all the land 
except the 288 ghumaons demarcated and 
defined in the partition proceedings, to 
the partitioned. Any questions as to 
his remuneration can be settled later 
and if there is any dispute as to the 288 
ghumaons, I direct that the whole -area 
be handed over. 

The district authorities have an easy 
remedy in their hands, if they do as a 
fact apprehend a breach of the peace. 
The only persons, who apparently con¬ 
template such a breach, are the original 
petitioners, who do not wish to lose the 
288 ghumaons which have been ordered 
in due course of law to be taken back 
from them, and action can be taken 
against them, if necessary, under S. 107, 
Criminal P. C., and against any others 
who are proved to be contemplating a 
breach of the peace. This order must 
be comunicated at once to the Magis¬ 
trate concerned. 

Judgment. —My order dated 23rd 
June 1928, will be read as part of this 
order. That order has been carried out, 
and the Magistrate has removed the 
manager from possession of 15,173 kanals 
14 marlas of land, except the 288 ghu¬ 
maons which for the time being were al¬ 
lowed in my last order to remain with 
the manager. 

I have now heard counsel and am 
clear that the proceedings of the Magis¬ 
trate are without jurisdiction and must 
be quashed. The civil Court gave the 
opposite party joint possession of 15,173 
kanals 14 marlas the opposite party's 
shara of which amounted only to 288 
ghumaons. It would appear that, having 
done this, the executing Court did all 
it could. It was then for the opposite 
party to apply to the revenue officials 
for the partition of their share of the 
land and they did so. They were suc¬ 
cessful at first in getting a specific area 
of 288 ghumaons separated off by th9 
revenue officials, and possession of this 
area was given to them. The head of the 
Revenue Department, however, namely, 
the Financial Commissioner, revised 
these orders and completely quashed the 
partition proceedings, directing that the 
status quo ante should be restored. This 
meant that the petitioners before me 
should have been restored to their pre¬ 
vious physical possession of the 288 
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ghumaons by the Collector in obedience- 
to the order of the head of the depart¬ 
ment, which order could be passed under 
the provisions of the Punjab Revenue 
Act. The Collector does not appear to 
have wished to do so, and it was at bis- 
instance that the Magistrate took action 
under S. 145, Criminal P. C. In the 
course of the proceedings the Magistrate 
not only attached the 288 ghumaons, 
which had been separated from the rest of 
the area in the abortive partition proceed¬ 
ings, but the whole area of 15,173 kanals 
14 marlas, holding that there was a 
dispute about the whole area. There is 
ample authority for the proposition that 
S. 145 applies only to disputes about 
actual physical possession and not to 
disputes about joint possession. The 
actual physical possession of the whole 
area was with the petitioners up to the 
time that 288 ghumaons were given by 
the Collector to the opposite party and 
all the land except the 288 ghumaons 
was in the actual physical possession of 
the petitioners at the time the order 
was passed. No question, therefore, can 
arise about any portion of the land 
except possibly the 288 ghumaons. 
Even this latter area has been ordered to 
be restored by competent authority to 
the petitioners, so that there is no dis¬ 
pute as to who is entitled to its posses¬ 
sion. The proceedings, therefore, re¬ 
garding the whole area were without 
jurisdiction. I accept the petition, set 
aside all the proceedings and orders of 
the Magistrate, 1st Class, and direct that 
they should end. The manager should 
now be directed to give up possession of 
the 283 ghumaons as his appointment 
automatically como3 to an end. I have 
already indicated at the end of my first 
order the remedy in the hands of the 
district authorities if they do, as a faot,. 
apprehand a breach of the peace. 

D.B /R.K Petition accepted. 
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Shadi Lal, C. J. and Agha Haidar, J. 
Emperor —Appellant, 
v. 

Ram Rang —Accused—Respondent. 
Criminal Appeal No. 1062 of 1927, 
Decided on 18th February 1928, from 
order of 1st Class Magistrate, Jhang. 
D/- 30th June 1927. 
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Criminal P. C., Ss. 102 and 17'2 — Police 
*proceedings canyiot be used by a Magistrate in 
order to test the correctne < s of the statements 
made by witnesses on oath before the Court — 
Police diaries can be used only for contra diet¬ 
ing evidence of prosecution witnesses. 

Standing by themselves the police proceed¬ 
ings are not substantive evidence in the ca9o 
and cannot be used in order to test the cocrreot- 
ness of the statements made by witnesses on 
oath before the Court. Under S. 16'2. the en¬ 
tries made in the police diaries can be used 
only for the limited purpose of contradicting 
the evidence of the witnesses for the prosecu¬ 
tion and only when such eutries have been 
duly proved. References by a Magistrate to 
police proceedings cannot be justified even 

• under S. 172 : A. L R. 1917 P. C. 25, Rel. on, 

[P 323 C 1, 2] 

Abdul Rashid—lor the Crown. 

Rattan Lai for B. R. Puri and Nanak 
Chand—lor Respondent. 

Agha Haidar, J.— This is an appeal 
by the Local Government under S. 417, 
Criminal P. C., against the order passed 
by a Magistrate, 1st Class, acquitting the 
respondent, Ram Rang, of an otfence 
under S. 420, I. P. C. 

Ram Rang carries on the business of a 
Sahukar at Magkiana. According to the 
prosecution, Mehr Nur Muhammad, a 
Zamindar of Mauza Qaim Bharwana, 
met the accused Ram Rang on 27th 
January, 1927 corresponding to 15th 
Magh, Sambat 1983 in Magbiana bazar, 
•and asked him if he could advance a loan 
•of Rs. 1000 to him. Ram Rang agreed 
to advance the money and told Mehr Nur 
Muhammad to come to his shop the next 
'morning. Mehr Nur Muhammad ac¬ 
companied by Abdulla, a servant of his 
father and one Ahmad, tailor, went to 
Ram Bang’s shop and asked for the lean. 
Ram Rang said that he was not prepared 
to advance a sum of Rs, 1,000 only, but 
that he would like to lend a sura of 
Rs. 2,000. He put forward the further 
condition that Mehr Nur Muhammad 
should acoept liability for a sura of 
Rs. 2,500, and write out and 9ign an entry 
to this effeot. This extra sum of Rs. 500 
was to be made up in this way : Rs. 480 
on account of interest for one year at the 
rate of Rs. 2% per mensem; and Rs 20 as 

• uhilkana, total Rs. 500; Mehr NurMuhara- 
mad fell in with the proposal and agreed 

’to take Rg. 2,000 in cash and to write a 
nawan in Ram Rang’s bahi for Rs. 2.500 
.as detailed above. These terras being 
settled, one Wazir Chacd Khatri, who 
was staying with Ram Rang at his shop, 
nvas asked to write out the entry embody¬ 


ing the terms of the contract entered 
into between the parties. This Wazir 
Cband is a native of village Chela which 
is at a distance of tea kos from Maghiana 
and had come to give evidence in Court 
on behalf of Ram Rang on 27th January 
1927, and had stayed for the night. When 
Wazir Chand made the requisite entry 
and was about to put down 16th Magh, 
Sambat 1983, at the ead of the entry, 
Ram Rang told him to antedate it by 
putting the date 15th Magh, Sambat 
1983 Mehr Nur Muhammad at first 
demurred ct this but Ram Rang said 
that, as he bad put the money aside for 
Mehr Nur Muhammad the day before, he 
was entitled to calculate interest from 
that date. Mehr Nur Muhammad ac¬ 
cepted tbi3 position and agreed to the 
date 15th Magh, Sambat 1983, being 
entered in the nawan. This entry wa3 
followed by a short memorandum in 
Urdu in the handwriting of Mehr Nur 
Muhammad himself in which he accep¬ 
ted liability for Rs. 2,500, and put down 
15th Magh Sambat 1983, as the date of 
the memorandum. After these preli- 
miharies had been gone through Mehr 
Nur Muhammad naturally demanded the 
money from Ram Rang Ram Rang said 
that he would go to the town in order to 
fetch the money. Mehr Nur Muhammad, 
however, insisted upon the money being 
paid before Ram Rang loft the shop and 
in the alternative he asked Ram Rang to 
give the bahi to him until the money 
was actually paid. 

Upon this Ram Rang refused to give 
the money to Mehr Nur Muhammad 
and stated that he had already paid 
the money on the 15th Magh as en¬ 
tered in the nawan. This gave rise 
to a serious altercation between Mohr 
Nur Muhammad and Ram Rang, with the 
result some slight violence was used by 
Ram Rang in trying to turn Mehr Nur 
Muhammad out of his shop. Mehr Nur 
Muhammad held his ground and dis¬ 
patched Abdullah, his father’s servant, 
to make a report to the Superintendent 
of Police. All this took' place somewhere 
between 9 and 10 a. m. on 28th January 
1927. Abdullah went to the offioe of the 
Superintendent of Police and in hia 
absence the Deputy Superintendent of 
Police issued orders to his subordi¬ 
nate police officers with the result that 
Ladha Ram, head constable (P. W. 8) 
went to Ram Bang's shop along with 
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Abhulla at about 12 a. m. or a little 
later. In the meantime a numb?r of 
people had assembled at the shop of Ram 
Rang and Ladha Ram took possession of 
the bahi and went along with Ram Rang, 
Mehr Nur Muhammad and some of the 
witnesses to the Sadr police station. 
There Mehr Nur Muhammad lodged the 
First Information Report, Ex P B. The 
police, after investigation, challaned the 
case, which, as already stated, resulted 
in the acquittal of Ram RaDg 

A number of witnesses have been exa¬ 
mined on behalf of the prosecution and 
the complainant Mehr Nur Muhammad, 
has himself gone into the witness box 
and submitted himself to a very lengthy 
and searching cross-examination The 
case, Jd our opinion, depends mainly upon 
the evidence of Wazir Chand, the scribe 
of the entry. The presence of this wit¬ 
ness at the time of making the entry is 
admitted by both the parties and the 
sole question is whether he wrote out 
the entry in question on 15th or 16th 
Magh, Sambat 11*83. In our opinion, 
the learned Magistrate was in error in 
adversely criticizing the evidence of tliis 
witness. In the first place, he makes out 
Wazir Chand A3 being on inimical terms 
with Ram Rang, having regard to certain 
alleged disputes between Ram Ring's 
family and the ancestors of Wazir Chand. 
Most of these disputes are stale, as they 
relate to the time of Wazir Chand's 
grandfather. Wazir Chand is a young 
man of 24. and cannot be expected to 
know much about the hostilities, which 
according to Ram Rang, existed bet¬ 
ween his family and that of Wazir Chand. 
The fact, however, remains that Wazir 
Chand had admittedly given evidence on 
behalf of Ram Rang in a civil case on 
27th January 1927, and had been staying 
with him. At that time of the year the 
weather would be bitterly cold and after 
the Court hours not much of the day¬ 
light would be left. Wazir Chand's 
house is at a distance of ten kos 
(roughly speaking about 15 miles) from 
Maghiana, though the Magistrate 
wrongly put it at a distance of about 
eight miles only. It does not seem pro¬ 
bable that he would maroh off to his 
home late in the afternoon of the short 
and cold wintry day at the end of Jan¬ 
uary. It seems more probable that he 
stayed for the night at Maghiana as he 
himself states, intending to start for his 


home the following morning; This being; 
our view, we do not see any force in the 
Magistrate’s observation that Wazir 
Chand gives no reason whatsoever for 
his staying a day over at Maghiana.” 

The Magistrate further observes that,, 
if the story for the prosecution were true 
and a document with a wrong date had ! 
been executed and contrary to its terms- 
no money had in fact passed, then it was 
the civic duty of Wazir Chand to inform 
the police or some other authorities of 
what had taken place, and that, as he- 
himself was involved in.the affair, he 
should have done this to clear himself. 
According to the evidence for the pro¬ 
secution, no crime had been committed. 
The principal contracting parties, namely 
Ram Rang and Mehr Nur Muhammad,, 
were present and the date had been en¬ 
tered with their knowledge and consent 
and no duty was cast upon Wazir Chand 
to approach the police or any other 
authorities about the matter. It is- 
further stated that Wazir Chand was not 
eaxmined by the police till after five or 
six days of the occurrence, and, therefore, 
some sinister influences were brought to 
bear upon him by the prosecution. Wazir 
Chand was not cross-examined as regards- 
this delay, and the Sub-Inspector who 
conducted the investigation, was not 
asked to explain the delay. 

In any event, having regard to the cir¬ 
cumstances of the case, we do not see^ 
any good reason for disbelieving the evi¬ 
dence of Wazir Chand who was ap¬ 
parently on friendly terms with Ram 
Rang, seeing that he had given evidence- 
on his behalf and was admittedly staying 
at his house. The probabilities are that- 
Wazir Chand was an unwilling witness- 
and required a certain amount of persua¬ 
sion before he could be induced to give- 
evidence in support of the prosecution. 

The learned Magistrate refers to a Full 
Bench decision of the Lahore High Court 
Ram Chand v. Chhun-un m Mal (l), where- 
the rule as to the burden of proof is laid-, 
down as regards the consideration for a 
document which bears the signature of 
the executant. That oaso undoubtedly is- 
an authority for the legal proposition- 
which it enunciates ; hut it has nowhere 
been laid down that the mere signing of a- 
particular entry raises an irrebuttable>■ 
presumption of law against whioh no- 
evidence can be addaced by t he maker of 
(1) A.I.R. 1925 Lah. 471=6 Lab. 470 (P.B.J., 
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the signature. In the preseut case there 
is ample evidence on the record to show 
that the entry in the bahi was, as a 
matter of fact, made on 16th Magh, and 
that by the consent of the parties the 
document was antedated by a day. We 
may observe that the entry, Ex. P. A, is 
written on a stray paper which purports 
to be p. 45 of a bahi, but the bahi itself 
from which it is supposed to have been 
detached is not before us. It would have 
been much more satisfactory, from the 
point of view of the defence, if a rokar 
bahi had been forthcoming showing that 
on 15th March, Sarnbit 1983, a sum of 
Rs. 2,000 had been paid to •Mohr Nur 
Muhammad by Ram Rang. 

Tbo trying Magistrate, while referring 
to Ex. P C., the application made by 
Abdullah to the Superintendent of Police, 
Ex. P B., the first information Report 
made by Mehr Nur Muhammad, and the 
statement of Mohr Nur Muhammad in 
Court, characterizes them as three differ¬ 
ent versions of the prosecution story. 
This is a mistake. There are no three 
versions at all. The broad features of 
the story for the prosecution are the same 
with slight variations of an unimportant 
character in these documents, and the 
statement made in Court by Mehr Nur 
Muhammad whilo he was being examined 
and cross-examined by counsel is neces¬ 
sarily fuller and more detailed. It is, 
therefore, misleading to oall the state¬ 
ments embodied in Exs. P B., P C. and 
the statement of Mehr Nur Muhammad 
as a witness as so many different versions 
of the prosecution story. 

The Magistrate has made a serious 
mistake which to a very great extent 
vitiates his judgment. While criticizing 
the evidence which Eadha Ram constable 
gave in Court, he rejects it by making a 
reference to the "karrawai police.” This 
procedure is wholly illegal, and the 
Magistrate ought to have known that 
standing by themselves the police pro¬ 
ceedings are not substantive evidence in 
the case and cannot be used in order to 
test the correctness of the statements 
made by witnesses on oath before the 
Court. Under S. 162, Criminal ‘P. C., 
the entries made in the police diaries can 
be used only for the limited purpose of 
oontradioting the evidence of the wit¬ 
nesses for the proseoution and only when 
suoh entries have been duly proved. 

In the same way the statement of Ram 
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Ditta Mai, P. W. 3, is held by the Magis¬ 
trate as "not worthy of credit,” simply 
because the Magistrate on a reference to 
the police diaries detected some discre¬ 
pancies between the statement which he 
had made before the police and his evi¬ 
dence before the Court. Even the provi¬ 
sions of S. 145, Evidence Act, have not 
been complied with in the case of this 
witness, in that he was never confronted 
with his previous statement. 

Hussain Din (P. W. 61 and Hakim Nur 
Din (P. W. 7) have been similarly dis¬ 
credited by the Magistrate, although in 
none of these cases the entries in the 
police diaries have been duly proved. 

These illegalities must have influenced 
to a considerable extent the mind of the 
Magistrate in arriving at the decision. 

The learned counsel for the defence 
tried to justify tho procedure adopted by 
the Magistrate by a reference to S. 172, 
Criminal P. C. That section has nothing 
whatever to do with the objection which 
has been taken to the proceedings of the 
Magistrate, and Dal Singh v. Emperor (2) 
is a clear authority against this conten¬ 
tion. 

A number of witnesses have been exa¬ 
mined by the accused in hisdefeace. They 
may be divided into three groups. Group 
No. I consists of witnesses who give a 
good obaracter to the respondent and de¬ 
pose to his fair dealings by saying he had 
never cheated them. This kind of evi¬ 
dence is from its nature worthless because 
every wrongdoer had a good oharaoter 
until he forfeited it by committing an 
offence. 

The seoond group consists of witnesses 
who depose that the acoused paid the 
money to Mehr Nur ^uhammad on the. 
15th Magh Sambat 1983. Among these 
witnesses Kesar Das (D. W. 1) is a tenant 
of the brother of the aooused and does 
not even remember when the police came 
to the spot. Fateh Chand (D. W. 6) is 
an unsatisfactory witness. In his ex- 
amination-in-ohief hesays that there was 
a row in Ram Ring's baithak but in his 
cross-examination ho says there was no 
row in the baithak of the aooused. He 
finishes his evidenoe by saying that his 
son is a oopartner in a shop with the ao- 
oused's own brother. He says that he 
came to know after eight or teu days that 
the polioe had oome. He denies all 

(2) A.I.R. 1917 P.07 25=44 <Cal. 876=44 IX 
137 (P.O.). 
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knowledge of the chalan. No reliance 
can be placed upon the evidence of such 
a witness. The evidence of Kishen Chaud 
(D. W. 3) definitely goes against the de¬ 
fence put forward by the accused. To 
begin with, the accused is the son of this 
witness’s aunt. He says that, on 27th 
January 1927, at 9 a. m., he went to his 
house from the post office where he is em¬ 
ployed and saw Kesar Das, Fateh Chand, 
Wadhawa Ram and Mehr Nur Muhammad 
at the house of the accused which adjoins 
his own house and that money was lying 
there, and that Ram Rang, accused, asked 
Mehr Nur Muhammad to take Rs. 2,422. 
He says that when he went to his house 
in the evening he learnt that trouble had 
arisen between Ram Rang and Mehr Nur 
Muhammad and that the matter had been 


made over to the police. Now, this last 
observation could only refer to the hap¬ 
penings on 28th January 1927, and the 
witness had unwittingly told the truth 
while under cross-examination. He is an 
intelligent young man, 31 years old and 
is employed as a clerk in the post office 
at Maghiana. There is no suggestion 
that he was a hostile witness or had been 


won over by Mehr Nur Muhammad and 
thus made to give false evidence against 
his own cousin, the respondent. We may 
observe that counsel for the accused re¬ 
alized that the witness had fallen into 
the trap and tried in re-examination to 
retrieve the situation. But the Court 
disallowed the question which was sought 
to be put to the witness in the hope that 
he would correct himself. The evidence 
of this group of witnesses does not carry 
any conviction to our minds, and we re¬ 
fuse to accept it. 

The third group of witnesses have at¬ 
tempted to prove that Wazir Chand was 
not at Maghiana on the lGth of Magh, 
Sambat 1983 but had left in the afternoon 
of the loth and that on the 16th he was 
at his home at Chela. We have examined 
this evidence and, without discussing it 
in detail, we are satisfied that it is worth¬ 
less. 

We have given this case our careful 
consideration and are satisfied that the 
trying Magistrate has committed illegali¬ 
ties in testing the voracity or otherwise 
of some of the witnesses for the prose¬ 
cution who have been discredited by 
references to documents which were not 
legal evidence. The Magistrate has also 
refused to accept the evidence of Wazir 


Chand on insufficient grounds and has on 
the whole, approached the case from a 
wrong point of view. We are satisfied 
that the main story put forward on be¬ 
half of the prosecution is suffiiently estab¬ 
lished by the evidence on the record, and 
that the guilt of the accused has been 
established beyond reasonable doubt. 

We, therefore, accept the appeal, set 
aside the order of acquittal passed by the 
trying Magistrate and, convicting the 
respondent Ram Rang of an offence under 
S. 420, I. P. C., sentence him to rigorous 
imprisonment for six months. 

N.K. Appeal accepted. 
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Dalip Singh, J. 

Mohan Lal and others —Plaintiffs—Ap¬ 
pellants. 

v. 

Mt. Tulsan and others— Defendants— 
Respondents. 

Second Appeal No. 1944 of 1926, Deci¬ 
ded on 21st October 1927, from decree of 
Dist. Judge, Karnal, D/- 31st March 1926. 

( a ) Evidence Act, S. 50—Mere hearsay evi¬ 
dence about relationship of parties is not ad¬ 
missible. 

Where the witnesses gave no pedigree table 
but stated vaguely that they were related to the 
parties and, therefore, knew that the parties 
were related in the fifth degree, and as regards 
their personal knowledge they referred to their 
previous conduct in attending certain cer¬ 
emonies described as oos moos where the attend¬ 
ance of persons other than relatives is possible, 
and further stated that they heard there the 
bhats reciting the pedigree table: 

Held : that the statements were not admissible 
tor proving agnate relationship : 32 Cal, 84 
(P. C.)-; A. I. 11. 1922 P. C. 139 ; 39 Cal. 492 
( P.C.y, 26 I C. 110; and 25 All. 581; Ref. to. 

[P 825 C 2] 

(5) Evidence—Court should lean In favour 
of admissibility. 

It is a principle of law that if it is doubtful 
whether evidence is admissible or inadmissible 
then the benefit must be given in iavour of the 
evidence. [P 825 C1] 

Mehr Chand Mahajan—lor Appellants. 

Shaman Chand—lor Respondeat No. 3. 

Judgment.— In this case the plaintiffs 
sued to sot aside an alleged adoption 
claiming that they were reversioners in 
the fifth degree and setting out a pedi¬ 
gree table. The trial Court held that the 
plaintiffs had failed to prove that they 
were related to the defendants and there 
fore they had no locus standi to sue. The 
learned District Judge also came to the 
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-same conclusion on appeal. The District 
Judge, however, rejected the evidence of 
seven witnesses on the ground that it wa3 
inadmissible as hearsay. This rejection 
forms the main ground for the second 
appeal. 

Counsel for the appellants, in his open¬ 
ing argument contended that these state¬ 
ments were admissible under S. 32 (5), 
Evidence Act. He did not press his plea 
that they wore also admissible under 
S. 32 (6), and obviously they are not 
within the latter clause. They also are 
•not admissible under S. 32 (5) because 
the conditions necessary for the applic¬ 
ability of 8. 32 (5) have not been 
proved and under S. 101 it lay on 
the appellants to prove those coedi¬ 
tions. Counsel for the appellants, how¬ 
ever, subsequently contended that the 
statements were relevant under S. 50, 
Evidence Act. He relied on the follow¬ 
ing rulings : Debi Pershad v. Radlia 
Chowdlirain (1), Sabz Ali v. Khair 
Muhammad { 2) and Mi Me v. Me Shwe 
Ma (3), all Privy Council cases also ; on 
Ram Krishna Iyer v. C. Vengammal (l), 
a Division Bench ruling of the Madras 
High Court.. In reply counsel for the res¬ 
pondents relied on Shafiqunnissa v. Sab- 
ban Ali Khan (5) with respect to S. 32 (5). 
As regards S. 50, he contended that it had 
never been urged in the Courts below and 
that, at any rate, even under S. 50 the 
matter was doubtful, and, therefore, this 
Court should not interfere in second ap¬ 
peal. Had it been any question other 
than a question under the Evidence Act, 
and I had found myself in doubt as to 
whether the law propounded by the 
learned District Judge was right or wrong 
I would have accepted this argument of 
the counsol. But I am uuable to do so 
on a question of evidence because it is a 
principle of law that if it is doubtful 
whether evidence is admissible or inad¬ 
missible, then the benefit must be given 
in favour of the admissibility of the evi¬ 
dence. However, on reading through the«e 
statements I find that S. 50 cannot be 
3aid to apply in the circumsta nces of this 

(l) [1905] 82 Cal. 84=31 I.A. 160=9 C. W N 

101=8 Sar. 703 (P. C.). 

Vi*a ? 8 P> 139=3 Lah 49=49 lA - 

{3) Sin n 9 ^ al< 492=rU L C - 47 5 =39 I. A. 

(4 [1915] 26 I. C. HO. 

4 > I ' 4 - 2,7=7 °- c - 


case. The witnesses give no pedigree 
table, but state vaguely that they are 
related to the parties and. therefore, know 
that the parties are related in the fifth 
degree. As regards their personal know¬ 
ledge they refer to their previous conduct 
in attending certain ceremonies described 
as oos moos. What oos moos i3, is not 
clear, but the evidence to my mind itself 
shows that the attendance of persons 
other than relatives is possible at these 
ceremonies, and, therefore, the conduct of 
these persons in attending these cer¬ 
emonies does not show that they are rela¬ 
tives of the parties, or that they had any 
special means of knowledge. When asked 
how they knew the relationship of the 
parties they all relied on the fact that 
bhats at these ceremonies u?ed to reoite 
the pedigree table of the parties and 
hence they knew the relationship. At ( 
best this evidence would only prove some 
kind of relationship between the parties 
and would not prove agnatic relationship.' 
I, therefore, consider that the statements 
are not admissible even under S. 50, Evi¬ 
dence Act for the only purpose for which 
they would bo of any use to the present 
appellants, namely, in proving agnatic 
relationship. Even if I am wrong on this 
point I have read the whole of the evi¬ 
dence given both by the plaintiffs and by 
the defendants and I agree with the trial 
Court in holding that the plaintiffs have 
failed to prove the pedigree table pro¬ 
pounded by them or their agnatic con¬ 
nexion with the defendants. 

The appeal, therefore, fails and is dis¬ 
missed with costs. 

N - K * Appeal dismissed. 
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Broadway and Agha Haidar, JJ. 

Budha Mal Defendant—Appellant. 

v. 

Rallia Ram and others — Plaintiffs — 
Respondents. 

First Appeal No. 180 of 1923, Deoided 
on 26th October 1927, from decree of 
Sr. Sub-Judge, Gurdaspur, D/- 13th 
November 1922. 

Suits Valuation Act. S. 11 — Objection to 
jurisdiction. 

The dofect of jurisdiction on territorial or 
pecuniary ground should not render proceed¬ 
ings in a case abortive if suoh objection was not 
taken at the earliest opportunity and there ha 3 
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been no consequent failure of justice: A. I. R. 
1925 Lah. 290 (F. B.), Foil [P 827 C 2] 

Badri Das and Kidar Nath Chopra — 
for Appellant. 

Moti Sagar and Mehr Chand Maltajan 
— for Respondents. 

Agha Haidar, J. —This appeal arises 
out of a suit for dissolution of partnership 
and rendition of accounts. A preliminary 
decree was passed as long ago as 5th 
July 1920, and the present appeal is from 
the final decree. 

It appears that on 23th October 1916, 
three persons, namely, Ganga Ram, now 
represented by plaintiffs 1 and 2, Fakir 
Chand, plaintiff 3, and Budha Mal, de¬ 
fendant, entered into a partnership for 
dealing in building materials, etc. The 
present suit with a valuation of Rs. 1,100, 
was brought on 1st August 1919 by the 
plaintiffs, and, as already stated, a pre¬ 
liminary decree was passed which de¬ 
clared the shares of the parties to be 
one-third each. It was further decided 
chat the partnership included a certain 
liquor business as well. The suit seems 
to have been instituted originally in the 
Court of the Senior Subordinate Judge, 
Gurdaspur. On 2nd August 1919 the 
Senior Subordinate Judge made an order 
to the effect that 

the plaint be made over to the Court of Maulvi 
Barkat Ali, Subordinate Judge. 

Ultimately the trial of the case was 
held by Mr. Ram Kanwar, Subordinate 
Judge, 2nd Class, who passed the pre¬ 
liminary decree on 5th July 1920. An 
appeal was lodged by the defendant in 
the Court of the District Judge against 
that decree. This appeal was dismissed. 
In the meintime, on 7th July 1920, the 
learned Subordinate Judge of the Second 
Class, Mr. Ram Kanwar made an order 
appointing Pandit Bishambar Nath, 
Pleader, as a commissioner for examining 
the accounts. On 3rd May 1921 the 
commissioner submitted his report; there¬ 
in he arrived at a sum of Rs. 14,369-15-9 
which was to be distributed as net pro¬ 
fits between the three partners. 

It appears that on receipt of this re¬ 
port Mr. Ram Kanwar, Subordinate 
Judge, submitted the case to the District 
Judge for transfer to the proper Court 
having jurisdiction, because he considered 
that he could not grant a decree for a 
sum which was beyond his pecuniary 
jurisdiction. The case was accordingly 


transferred to the Court cf the Senior 
Subordinate Judge on 22nd June 1921. 

Objections were filed against this re¬ 
port by the defendant Budha Mal on 25th 
August 1921, in which, among other 
things.it was urged that the case was 
not triable by the Court of the Second 
Class Subordinate Judge and that all the 
proceedings taken in the Court of Lala 
Ram Kanwar were null and void and that 
the case should be tried do novo. On 
19th October 1921 this objection was 
again repeated under the heading of “pre¬ 
liminary objections” where we find the 
plea of jurisdiction taken in a more 
crystallized form. It runs as follows: 

The late presiding officer of the Court hacl 
no jurisdiction to hear the case. For this reason 
this case has been made over to this Court. 

2 All the previous proceedings are null and 
void according to law, proceedings should be 
taken de novo. 

The learned Senior Subordinate Judge 
overruled these objections by an order 
dated 30th November 1921. Ho ulti¬ 
mately came to the conclusion that the 
total amount of profits of the partner¬ 
ship amounted to Rs. 15,619-12-9 whioh 
was distributable among the parties in 
certain specified sums according to their 
respective shares. 

The defendant has cjme up in appeal 
to this Court, and his learned counsel 
has repeated with considerable earnest¬ 
ness the plea of jurisdiction. Ho also 
urges that the defendant was entitled to 
more interest on his outlay. He further 
pleaded that the total figure arrived at 
by the learned Subordinate Judge should 
be reduced by a sum of Rs. 6,263-9-6,. 
which, according to the defendant, re¬ 
presented the expenses which had been 
inourred in the partnership but which 
had not been taken into account by the 
commissioner. 

As to the plea of jurisdiction, as al¬ 
ready stated, the suit was valued at 
Rs. 1,110. No objection whatsoever was 
taken by the defendant to this figure, 
with the result that the parties procesded 
to trial and ultimately a preliminary 
decree was passed. In appeal against 
the preliminary decree no such objection 
was taken. In the course of argument 
it was faintly suggested by the learned 
counsel for the appellant that, as a result 
of the commissioner's report, the pre¬ 
liminary decree bad also beoome a nullity. 
Ultimately, however, he seems to have 
dropped this contention and concentrated 
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his attack upon what took place in the 
Court of the Subordinate Judge, 2nd 
Class, immediately after the preliminary 
decree was passed. He pleaded that the 
appointment of the commissioner was 
without jurisdiction and consequently 
the whole of the proceedings, including 
the commissioner’s report, should be dis¬ 
carded. He relied upon a ruling reported 
as Radha Kishan v Kidar Rath (l). 
That case, however, is quite different 
from the present case and does not sup¬ 
port the contention of the appellant. 
In that case a suit was instituted in the 
Court of the Munsif for dissolution of 
partnership and accounts Tho Munsif, 
in order to ascertain whether the suit 
was within his pecuniary jurisdiction, 
issued a commission for the examination 
of account books. As a result of this 
commission the Munsif came to the con¬ 
clusion that he bad no jurisdiction to try 
the suit. The Subordinate Judge, 1st 
Class, before whom the case ultimately 
came for disposal, refused to treat as evi¬ 
dence in the case the proceedings taken 
by the Munsif with tho object of asser- 
taining whether tho subject-matter of 
the suit was cognizable by him. 

On the facts the learned Chief Judge held 
that the findings of the Munsif could not 
be treated as a finding on the merits. He 
further held that the proceedings before 
the Munsif were coram non judice so far 
as the eventual decision of the liability 
of tho parties was concerned and that 
under the circumstanoes the order of the 

bubordinate Judge was correct. It may 

be noted that this case purports to follow 
Prabhakarbhat v. Vishwambhar Pandit 
•. a rul,Q S which was delivered at a 
*'£*"** the S , uits Valuation Act (7 of 
1887J had not been placed upon the 
Statute Book. Mr. Moti Sagar, on behalf 
of the respondents, relied upon S. 11, 
Suits Valuation Act. and quoted the Fall 
-Bench deoision reported as Sardar Khan 

Of S'i , B [!‘, (3) ' The P'O«Si003 
ofb. 11, Suits Valuation Act, are clear 

and provide a complete answer to the 

appellant’s contention. As already stated 

no objection was taken as regards peou- 

mary jurisdiction as required by S. 11 (a) 

Saits Valuation Act. And if the argu- 

meat were open to the appellant that 

(l) p 9l w ] tJ®, 1912 =15 I. 0.773=221 
(SJ A. I. R. 1925 Lah. 290=6 Lah. 105 (P. B.). 


after the passing of the preiiminary 
decree and the receipt of the commis¬ 
sioner’s report such objection was raised, 
the answer is supplied by S. 11 (b) and 
(2). Suits Valuation Act, for it has not 
been even suggested that the under¬ 
valuation has prejudicially affected the 
disposal of the suit on its merits. I may 
quote here th9 following sentence from 
the Full Bench judgment and report as 
Sardar Khan v. Alt. Aisha Bibi (3): 

The oujec: of the legislature in both cases, 
is the same namely that the defect of jurisdic*; 
tion oa territorial or pecuniary ground should ( 
uot render proceedings in a case abortive if, 
such objection was uot taken at the earliest, 
opportunity and there has been no consequent- 
failure of justice. 

I may also refer to Rhudaijatul Kuhra 
v. Amina Khatun (4) and the observa¬ 
tions at p. 125 of the reporj. The inanity 
of the objections raised by the defendant 
would further appear from the fact that 
the commissioner, Pandit Bishambar 
Nath, bad been appointed by the Court 
with the consent of parties, and even in 
the objection (dated 25th August 1921) 
to the commissioner’s report the defen¬ 
dant himself asked for the retention 
of the commissioner, Pandit Bishambar 
Nath. 

I accordingly overrule the plea of 
jurisdiction raised by the appellant. 
(The judgment then dealt with the de¬ 
tails of acoounts and interest and the- 
appeal was partly allowed.) 

Broadway, J. agreed in the order pro-- 
posed. 

D - D - _ Appeal partly allowed . 

(4) A. I. R. 1924 AIL 38S=46 All. 250." 
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Sbadi Lal, C. J. 

Mt. Darkan Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No 215 of 1928, De¬ 
cided on 9th March 1928, reported by 
Sess. Judge, Hissar. 

(a) Penal Code, S. ISO —Report of a process- 
server that he was beaten by A in execution of 
warrant of attachment—Civil Court reporting 
ma i ie * *° P°^ ce a *d A challaned under Ss % 832 
and 394 Magistrate convicting A under S. 186 
-Conviction under S. 186 is bad as neither 
repot-t nor police chatlan constitutes a com - 
plaint Criminal P. C„ Ss. i (b ) and 195 (a). 

A process-server presented a report on the 
back of a warrant to the olvil Court that he 
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was boateu by .4 wbea ha was attaching 
property in its execution. Thereupon, the civil 
Court reported the matter to the police who 
challaued A under Ss. 332 and 394, 1. P. C. 
The Magistrate found these offences not proved, 
but lie convicted A under S. 186. 

Held: that the Magistrate had no jurisdic¬ 
tion to convict the accused under S. 186, as 
neither the report nor the police challan con¬ 
stituted a complaint. [P 828 C 2] 

(6) Penal Code, S. 186— “Obstruction" im¬ 
plies the use oj criminal force—Mere threaten¬ 
ing language is not sufficient. 

The word “obstruction” as used in S. 186 
means “physical obstruction,” i. e., actual 
resistance or obstacle put in the way of a public 
servant. The word implies the uso of oriminal 
force, and mere threats or threatening language 
is insufficient: 7 .4. L. J. 1174 and 38 All. 506: 
Re f- [P 828 C 2] 

tc) Criminal Trial—Ground for conviction— 
Plea of guilty. 

The plea of guilty does not avail, when the 
offence in questicffi has not been committed in 
the eye of the law. [P 828 C 2] 

.Nantvan Mai —for Petitioner. 

Report. The Senior Subordinate 
Judge, Hissar, wrote a robkar to the 
Superintendent of Police, Hissar, on 7th 
June 1927, Ex. (P E) intimating that it 
had been brought to his notice by Zahid 
Hussain, process-server, that he attached 
some property of Sheoji, judgment-debtor 
in execution of a warrant at village 
Kbarar on 5th June 1927, but that 
Sheoji, his wife Mt. Darkan and his 
daughter Mt. Manbhari forcibly snatched 
the property from him and gave him a 
beating with shoes and lathis. The Senior 
Subordinate Judge requested the Superin¬ 
tendent of Police to enquire into the 
matter through the Sub-Inspector and 
take proper action. 

As a result of the police enquiry, 
Sboeji, his wife and daughter were chal- 
laned, under Ss. 332 and 394, I.P.C., but 
the Magistrate held that no attachment 
of any property had in reality been 
effected, that^Sheoji and his daughter 
were not even present at the time of the 
alleged occurrence, and that all what 
happened was that Mt. Darkan abused 
the process-server and said that she would 
not allow him to attach the cattle. He, 
•therefore, discharged Sheoji and his 
daughter Mt. Manbhari, but convicted 
his wife Mt. Darkban under S.186,1.P.C., 
.and sentenced her to pay a fine of Rs. 20, 
-noting also in his judgment that she 
pleaded guilty to the charge. 

It is clear that no prosecution in res- 
, pect of an offence under S. 186, I. P. C., 
can be instituted except on the complaint 
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in writing of the public servant con¬ 
cerned or of some other public servant to 
whom he is subordinate, vide S. 195 (l) 
(aj, Criminal P. C. Now, there was no 
complaint in this case as defined in S. 4 
(h), Criminal P. C., by either the process- 
server or the Senior Subordinate Judge. 
The former presented a report of the 
occurrence on the back of the warrant to 
the civil Court, and did not make any 
allegation either orally or in writing to 
a Magistrate and the Senior Subordinate 
Judge merely reported the matter to the; 
police. Neither this, nor the police 
challan did, of course, constitute a com 
plaint. The result thus is that the Court 
took cognizance of the case without juris¬ 
diction and the conviction cannot stand. 

All what the Magistrate finds is that 
Mt. Darkan abused the process-server 
and said that she would not let him attach 
the cattle. Now the word “obstruction” 
as used in S. 186 means “physical ob¬ 
struction,” i. e., actual resistance or 
obstacle put in the way of a public ser¬ 
vant. The word implies the use of cri¬ 
minal force, and it appears that mere' 
threats or threatening language would 
seem to be insufficient: vide Emperor v. 
Gajadhar (1) and Aijaz Husain v. 
Emperor (2). No offence had thus been 
committed and the conviction was im¬ 
proper on this ground as well. It is said 
that the accused pleaded guilty, but a 
reference to her statement before the 
framing of the charge shows-that all what 
she admitted was that she told the pro¬ 
cess-server that she would not let him 
attach cattle till the arrival of her hus¬ 
band. Besides, the plea of guilty does 
not avail, when the offence in question 
had not been committed in the eye o. 
the law. 

For the above reasons, I forward the 
proceedings to the High Court with the 
recommendation, that the conviotion may 
he set aside. The fine has already been 
paid and an order for its refund may 
kindly be passed. 

Order.— For the reasons recorded by 
the learned Sessions Judge I set aside the 
conviction and the sentence, and direct 
that the fine, if realized, be refunded to 
the-petitioner. 

N Conviction set aside. 

(11 11910J 7 aTL. J. Ii74=8 I. 0. 823=11 Cr. 

J 721 

(2) [1916] 33 All. 506=35 I.O. 973=14 A.L.J. 

731. 
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Dalip Singh, J. 

Hoop Narain —Plaiutiff—Appellant. 

v. 

Hukam Chand Jagadhar Mai and 
another —Defendants—Respondents. 

Misc. First App ;al No 2553 of 1927, 
Decided on 2ad June 1928, from order of 
Sr. Sub-Judge, Delhi, D/- 8th August 
1927. 

Execution — Dezrce binding — Executing 
Court can decide whether Court parsing decree 
had jurisdiction. 

No doubt oxecutiug Court cannot question 
the validity or legality of a decree if there is a 
decree in existence. But it must be able to 
decide whether a docree exists at all and there¬ 
fore where the Court has no inherent jurisdic¬ 
tion to pass the so-called decree, the decree has 
no real existence in law and the executing 
Court within those narrow limits oan decide 
whether the decree was passed by a Court 
which, for lack of inherent jurisdiction, could 
not pass such a docree; for that point settles 
the question to whether there is an existing 
decree upon which the executing Court can 
take action: A. I. R. 1025 Cal . 907 {F. B.) t 
Bel. on. [P S30 C *2] 

A prior mortgagee brought suit on bis mort¬ 
gage. He impleaded, besides the mortgagors, 
the puisus mortgagees. By means of a com¬ 
promise, certain property’belonging to the 
mortgagors was to be considered as sold to the 
plaintiff for a certain sum. Out of this sum, 
plaintiff was to pay the amount due to puisne 
mortgagees. It was stipulated -that the puisne 
mortgagees were to recover the same from the 
plaintiff by execution or by a fresh suit. Until 
payment, the property of the plaintiff was to re¬ 
main charged with tho sum fixed for payment 
to him. A decree was accordingly passed in 
terms of tho compromise Plaintiff did not 
pay. Thereupon the puisne mortgagees put in 
an application for a final deoree. It was con¬ 
tended that tho Court had no jurisdiction to 
pass the final decree in their favour beoause it 
had passed a deoree originally embodying tho 
terms of the compromise against thorn. 

Held: that it would be placing altogether too 
narrow a construction on the deoree to hold 
that it was only passed agwnst the mortgagors 
and the fact that it was stipulated that tho 
puisne mortgagees could take out execution of 
this decree or bring a now suit tended to support 
the view that tho deoree was meant to be in 
their favour against tho plaintiff. [P 831 0 1] 

Sardha Bam —for App3llant. 

Shamair Chand —for Respondents. 

Judgment. —Rup Narain and Shiba 
Mai brought two suits on mortgages. 
They impleaded besides the mortgagors, 
Hukam Chand and Jagadhar Mai in both 
suits as puisne mortgagees. The total 


amount due on the two mortgages was 
about Rs. 3,41,000. The amount due tc 
Hukam Chand and Jagadhar Mai was 
about Rs. 60,000. By means of a com¬ 
promise, certain property belonging to 
the mortgagors was to be considered as 
sold to the plaintiff, and others for 
Rs. 4,01,000. Out of this sum the ven¬ 
dees were to pay Rs 60,000 due to Hukam 
Chand and Jagadhar Mai. It is stipu¬ 
lated in the compromise that the various 
vendees were to pay certain sums accord¬ 
ing to their shares to the puisne mort¬ 
gagees. S annas percent per mensem was 
fixed as interest if the sum was paid 
within one year and Re. 1 per cent per 
mensem was fixed as interest if the sum 
was not so paid. It was also stipulated 
that the puisne mortgagees were to re¬ 
cover the same from the vendees by 
execution or by fresh suit. Until pay¬ 
ment the share of each vendee was to 
remain charged with the sum fixed, for 
payment by him. Rup Narain did not 
pay his J4th share. On 12th May 1927, 
the puisne mortgagees put in an applica¬ 
tion for a finil decree. On 9th June 
1927, the final decree was ordered to be 
passed and on the same date the puisne 
mortgagees applied for execution of the 
decree. The executing Court thereupon 
directed the property falling to the share- 
of Rup Narain to be sold and from that 
order Rup Narain has appealed. 

It has been contended that S. 47, Civil 
P. C,do39 not apply and therefore no 
appeal lies, because the appellant never 
appeared in the lower Court at all. But 
I do not see that the absence of the ap¬ 
pellant in the lower Court takes away 
his right to appeal, and the order pre¬ 
sumably does fall within S. 47 because it 
relates to the dis 2 harge of the decree by 
the sale of the property. I, therefore, 
overrule the prelimindry objection that 
no appeal lies. 

It has been contended in appeal that 
the Court had no jurisdiction to pass the 
decree at all, because it had passed a 
decroe originally embodying the terms of 
the compromise against the defendants 
The present respondents were defendants 
in the previous suit and therefore no 
deoree was passed in their favour. This 
being so, it is contended that the Court 
was functus officio and could not pass a 
final deoree in their favour. In fact* 
there was no room or scope for a final 
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'decree at all, the suit having been finally 
concluded by the decree passed on the 
compromise. 

On the other hand, for the respondents 
it is contended that the executing Court 
had no jurisdiction to go into the ques¬ 
tion at-all as to whether the decree 
which was finally passed was rightly 
passed or not passed. It ha3 been con¬ 
tended that the preliminary decree em¬ 
bodies the terras of the compromise and 
therefore is a decree against the present 
appellant. It has also been contended 
that rightly or wrongly the Court passed 
a final decree against the present appel¬ 
lant and therefore the executing Court 
cannot question the validity of that 
decree. On the other hand, it has been 
contended for the appellant that Gora¬ 
chand v. Prafulla Kumar (l) and Mir 
Mahomed Khan v. Surjan Mai & Co. (2), 
show that the executing Court can ques¬ 
tion the jurisdiction of the Court which 
passed the original decree where there is 
a lack of inherent jurisdiction. On the 
other hand, counsel for the respondents 
contends, firstly, that Gorachand v. Pra¬ 
fulla Kumar (L) lays down wrong law 
and that Mir Mahomed Khan v. Surjan 
Mai & Co. (2), is only obiter dictum, and 
that the rulings Labh Singh v. Ram 
Lai (3), Zamindar of Ettiyapuram v. 
Chidambaram Chettiar (41, Ilari Govind 
v. Narsingh Rao (5), Sheo Pat R n v. 
Warakchand (6), Ratnaswami Chetti v. 
Ratnamal (7), Kali Pada v Hari Mohan 
(8), and Budha Mai v. Rallia Ram (9), 
show that the executing Court cannot 
question the jurisdiction of the Court 
which passed the original decree. 

In my opinion, the executing Court 
has jurisdiction to question the "jurisdic¬ 
tion of the Court which passed the origi¬ 
nal decree, where there is a question of 
lack of inherent jurisdiction to pass the 
decree. The reasoning to me seems quite 

(1) A. I. R. 1925 Cal. 907=53 Cal. 1G6 (F.B.). 

(2) A. I. R. 1927 Lih. 651. 

(3) A. I. R. 1924 Lah. 443=5 Lah. 54. 

• •(4) [1920] 43 Mad. 675=39 M. L. J. 203=12 

M.L.W, 217=53 I.C. 371=*, 1920) M.W.N. 

400 (F.B.). 

(5) [1914] 33 Bom. 194=23 I.C. 123=16 Bom. 

L. R. 26. 

(6) [1918] 22 P. R. 1919=42 P.L. R. 1918= 

46 I. C. 419=93 P.W.R. 1918. 

(7) [1914] 27 M. L. J. 388=24 I. C. 135=1 

M. L. W. 446. 

(8) [1917] 44 Cal. 627=21 C.L.J. 375=35 I.C. 

856=21 C. W. N. 1104. 

> (9) A- I. R. 1928-Lah. 825 
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apparent. It is clear that the executing 
Court would have to decide the question 
of fact whether a decree existed or did 
not exist. Now, a decree may not exist 
because in fact there is no decree or the 
decree may not exist because in law there 
is no decree. It is clear, so far as I can 
see, that there is no difference in principle 
between the non-existence of a decree as 
a question of fact and the non-existence 
of a decree as a question of law. Of 
course the executing Court cannot ques¬ 
tion the validity or legality of a decree 
if there is a decree in existence. But it. 
must be able to decide whether a decree 
exists at all and therefore where the Court 
has no inherent jurisdiction to pass the 
so called decree, the decree has no real! 
existence in law, and the executing Court 
within those narrow limits can decide 
whether the decree was passed by a Court 
which for lack of inherent jurisdiction 
could not pass such a decree; for that 
point settles the question as to whether 
there is an existing decree upon which 
the executing Court can take action. I 
would, therefore, hold that Gorachand v. 
Prafulla Kumar (I), (Full Bench) was 
rightly decided so far as its principle is 
concerned without necessarily holding 
that all the illustrations that it gives 
are correct or complete. 

It has been contended by Mr. Shamair 
Chand, secondly, that even if Gorachand 
v. Prafulla Numar (l), i3 correot in law 
the inherent jurisdiction is limited to 
territory, value, person or subject-matter 
as regards lack of jurisdiction. In my 
opinion there are only illustrations of 
lack of inherent jurisdiction and are not 
complete and exhaustive. For instance, 
if the Court had heard an appeal where 
there was no right of appeal, the Court 
would have lack of inherent jurisdiction 
to hear the appeal. I do not mean, of 
oourse to hold that, where the Court had 
wrongly decided that it had jurisdiction 
to hear the appeal or that an appeal lay, 
such a case would be a case of lack of 
inherent jurisdiction but wherethe matter 
had escaped notice, this would be an 
instance of lack of inherent jurisdiction. 
At the same time, this question must be 
confined to the competency of the ex¬ 
ecuting Court to decide the existence of 
the decree and not its legality or validity. 

It remains therefore to decide whether 
in tho present case there was inherent 
lack of jurisdiction to pass either the 
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original decree or the final decree by the 
■Coart or whether this is a case where 
•there may have been material irregularity 
or illegality in the exercise of jurisdic¬ 
tion but not a case of lack of inherent 
jurisdiction. 

I am of opinion that the first decree 
passed by the Court was in essence in¬ 
tended to be against tho present appellant. 
Although the decree on its face is against 
the defendants in that suit and the 
present appellant was not a defendant yet 
the decree embodies the terms of the 
compromise in it, and the present appel¬ 
lant, by virtue of the sale to him of the 
mortgagor's rights, stood in the position 
of the mortgagor as well as in the posi¬ 
tion of the plaintiff, and therefore the 
decree against the defendants bound him 
as a legal representative of those defen¬ 
dants. It will be placing altogether too 
narrow a construction on the decree to 
hold that it was only passed against the 
mortgagors and tho fact that it was 
stipulatod that the present respondents, 
.the puisne mortgagees, could take out 
execution of this decree or bring a new 
suit tends to support tho view that the 
decree was meant to be in their favour 
against the present appellant. 

It has been contended that had there 
been such a decree, there could not be a 
fresh suit, but I think that these words 
are mere words of surplusage to provide 
for the case if the Court refused to pass 
a decree in terms of the compromise 
because the subject-matter of the com¬ 
promise was*not within the soopo of the 
suit. However, be this as it may, I 
further consider that the Court wh’ioh 
passed the decree rightly or wrongly 
construed the decree as a preliminary 
deoree and having so construed it pro¬ 
ceeded to pass a final decree. It has been 
contended firstly that this deoree was 
passed without notico to the present 
appellants. The record has not come 
and I am unable to determine whether 
the present appellants did or did not 
have notice. It seems to me to make no 
■difference for this would only make it a 
•case of irregularity or illegality in the 
exercise of jurisdiction. Seoondly it has 
been contended that the Court was func¬ 
tus officio after passing the first deoree 
and therefore had no inherent jurisdio- 
tjon to pass the final decree. The ques- 
on whether the decree passed was a 
deoree disposing of the suit or was 


only a preliminary decree was for th° 
Court to decide and if rightly or wrongly 
it decided that it was a preliminary 
decree that would be only illegality or 
irregularity in exercise of jurisdiction but 
not lack of inherent jurisdiction. There¬ 
fore the executing Court could not ques¬ 
tion the validity of the decree passed. 

[ must therefore hold that this appeal 
must fail. As the point is by no means 
free from difficulty I, leave the parties 
to bear their own costs. 

A.L /r.K. Appeal dismissed. 
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Tek Chand and Bhide, JJ. 

Mt. Sharif an Bibi —Plaintiff—Appel¬ 
lant. 


v. 

Alt. Ai->han Bibi and others —Defen¬ 
dants—Respondents. 

First Appeal No. 1149 of 1924, De¬ 
cided on Sob February 1928, from decree 
of Senior Sub Judge, Lyallpur, D/- 12th 
January 1924. 

Specific Relief Ac 1 ., S. i2~Spes successions. 

A declaratory suit with respect to a spes 
succesionis- is not maintainable : 4 Lah. 106 
Foil. : 39 G34 (P. C.), Rel. on. [P 633 C 1] 

Nia; Muhammad—tor Appellant. 

Ghulam Alohij-ud-Din —for Respon¬ 
dents. 

Bhide, J. The facts alleged by the 
plaintiff in the plaint were briefly as fol¬ 
lows : Wali Dad, father of the plaintiff, 
and his two brothers, named Khera and’ 
Faujdar, were granted one square of land 
eaoh in the Lyallpur oolony in the early 
days of the settlement. Shortly after¬ 
wards, Khera and Faujdar died and the 
squares allotted to them were granted by 
Government to Wali Dad. Wali Dad 
subsequently acquired oooupanoy rights 
in respect of the three squares. About 
11 or 12 years before the suit Wali Dad 
died and the land left by him was muta¬ 
ted in the name of his widow Mt. Aishan 
Bibi, defendant 1. Mt. Aishan Bibi sub¬ 
sequently wanted to make a gift of the 
whole land in favour of her daughter 
the plaintiff, and applied for sanction! 
but the application was resisted by de- 
fendants 2 to 4, who are collaterals of 
Wall Dad, on the ground that they were 
entiUed to suooeod to the property of 
Wall Dad on the death of Mt. Aishan 
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Bibi. Sanction was accordingly refused 
and thereafter the plaintiff instituted the 
present suit for a declaration that she 
and not the defendants were entitled to 
succeed to the property left by Wali Dad 
on the death of defendant 1. Defendants 
2 to 4 resisted the suit on various grounds, 
pleading inter alia that two out of the 
squares belonged to Khera and Faujdar 
and were inherited by Wali Dad. The 
learned Senior Subordinate Judge held 
that the plaintiff was not entitled to suc¬ 
ceed to the squares inherited by Wali 
Dad from his brothers and granted the 
declaration prayed for in respect of the 
remaining land only. From this decision 
the plaintiff has appealed. 

It seems to us that the present appeal 
must fail, both on account of the form in 
which the relief was asked for as also on 
the merits. The plaintiff merely sued 
for a declaration 'that she was entitled to 
succeed to the property in suit after the 
death of defendant 1. This was in effect 
a suit for a declaration, not with respect 
to an existing right, but with respect to 
spo3 successionis. It is well settled that a 
suit of this kind is not maintainable vide: 
I. L.R. 4 Lah. 106 and I. L. R. 39 Mad. 
634 (637) (P. C.) The learned counsel for 
the appellant himself conceded this point, 
but wanted permission to amend the 
plaint. He was, however, unable to state 
definitely in what form relief could be 
asked on the allegations as stated in the 
plaint. It seems to us that the suit is 
bound to fail on those allegations. Ac¬ 
cording to the plaint it was Wali Dad, 
who acquired occupancy rights in the 
whole of the land in suit. It is vaguely 
stated in the plaint that Wali Dad died 
11 or 12 years before the suit. The suit 
was instituted on 14th November 1923. 
It would thus appear that Wali Dad must 
have died some time about 1911 or 1912. 
It was stated by counsel for the appel¬ 
lant that Wali Dad actually died after 
Act 5 of 1912 came into force. Assuming 
this to be correct, succession would be 
governed by S. 20 of that Act. I nder 
that section the plaintiff, who is married, 
does not appear to have any right of suc¬ 
cession at all. It was suggested by the 
learned counsel for the appellant that 
the plaintiff could be nominated as the 
successor of Wali Dad by the Collector 
under Cl. (e) of S. 20 ; but it is obvious 
that the plaintiff cannot claim any decla¬ 
ration at present on the mere possibility 
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of such nomination being made in the* 
future. 

There is neither an appeal nor cross¬ 
objections on behalf of the respondents- 
and in the circumstances the decree of 
the lower Court cannot be varied ; but it 
seems to us perfectly clear that the plain¬ 
tiff’s claim in appeal must fail. We- 
accordingly dismiss the appeal with costs. 

A.L./r.k. Appeal dismissed. 
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Dalip Singh, J. 

Lal Singh-Amir Singh —Plaintiffs— 
Appellants. 

v. 

Dhanna Singh-Diwan Sitigh —Judg¬ 
ment-debtors—Respondents. 

Misc. First Appeal No. 849 of 1927,. 
Decided on 26th January 1928, from 
order of 1st Class Sub-Judge, Jhang v 
D/- 25th February 1927. 

(a) Contract Act, S. 213— Son of a deceased 
partner admitted to share in the partnership- 
decree—He does not thereby become a partner. 

Where a firm was the deoree-holder and the 
son of a deceased partner was admitted to be 
entitled to a share in the decree assets ; 

Held : that this fact did not mean that he 
was a partner in the firm. [P 833 C 1] 

( b ) Contract Act, S. 251. 

Son of a deceased partnor cannot give a com¬ 
plete discharge of a debt due to the partnership. 

[P 833 0 1] 

Jagan Nath Aggaru-al anj Mukand Lal 
Puri —for Appellants. 

Nand Lal and A. R- Kapur—lor Res¬ 
pondents. 

Judgment.—The firm Lal Singh-Amir 
Singh obtained a decree against the firm 
Dhanna Singh-Diwan Singh on 1st July 
1925. Execution of the decree was taken 
out and on 23rd April 1926 Diwan Singh 
pleaded an adjustment of the decree by 
payment to one Gopal Singh. Gopal 
Singh is admitted to be the son of Lal 
Singh, a deceased partner of the firm Lal 
Singh-Amir Singh. Dhanna Singh and 
Diwan Singh are real brothers of La 
Singh. The Court below held that Gopal 
Singh was one of the six partners of th© 
decree-holders’ firm. This was based 
largely on the admission of counsel for 
the deoree-holder. I have read the state¬ 
ment in which the alleged admission was 
made. I find no such admission. In tbe- 
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first sentence the words are Gopal Singh 
pisar Lai Singh zarur hai and nob Gopal 
Singh pisar Lai Singh hissadar hai as 
counsel for the respondent would have 
me read it, and the words are too olearly 
written for any dispute on the point. 
There is a dot which could not possibly 
occur in the word “ hissadar ” and if the 
word were “ hissadar ” either an alif or a 
dal is missing. I, therefore, hold that 
the word is “ zarur 

The next portion of the statement on 
which reliance is placed reads as follows: 
Digrce haza ke chhe dar hain. As¬ 
suming that the word dar is a mis¬ 
writing for “ hissadar ” the fact that 
Gopal Singh is admitted to bo entitled 
to a share in the decree assets does not 
mean that it is admitted that ho was a 
partner in the firm because even as the 
son of a deceased partner he would be 
entitled to realize his share of whatever 
assets came to the hands of the partner¬ 
ship as partnership property. Further, 
it is in evidence and admitted that Lai 
Singh died in 1921. There is nothing to 
show that there was any contract by 
which the firm was to continue in spite 
of the death of one of the partners. 
Therefore, presumably, the firm dissolved 
on the death of Lai Singh and there is 
nothing to show that Gopal Singh was 
continued as a partner or taken into the 
firm after tho death of Lai Singh. Gopal 
Singh was a minor up to 1921 and it is 
difficult for me to see how ho could be a 
partner in the firm before the death of 
Lai Singh, the firm not being a joint 
Hindu family firm. However, be that as 
it may, I hold that it is not proved that 
Gopal Singh was a partner in the firm of 
Lai Singh-Amir Singh. It is further not 
proved, as was contended by counsel for 
the respondent in the alternative, that 
he was an agent for the purpose of re¬ 
ceiving this debt on behalf' of the firm. 
It is also, so far as I am aware, clear law 
that the son of a deceased partner cannot 
give a complete discharge of a debt due 
to the partnership. 

Counsel for the respondent took some 
preliminary objections whioh were over¬ 
ruled by me without oalling on counsel 
for the appellant. One was that the oa 9 e 
was not in execution of a deoree between 
parties and, therefore, no appeal lay 
under S. 47. Secondly, that as Gopal 
had been held to be a partner of the firm, 
a right had been declared in his favour 
1928 L/105 & 106 


and, therefore, ad valorem Court-fee was* 
payable. Yalliappa Chetly v. Ranga- 
swamy Naicker (l) wa3 cited by counsel 
in support of this second proposition, 
but neither point seems to mo to arise. 
The question here is simple, whether tho 
decree has been adjusted or not, and the 
decree-h ;lder can surely appeal when it 
is held that it has been adjusted, and it 
is obviously also a question arising in 
execution. 

The appeal is accepted; the case will be 
remanded to the Court below for disposal 
according to law. The appellant will 
have his cost9 throughout. 

D.B.'r.K. Appeal accepted. 

(1) [1916] 10 Bur. L. T. 42=35 I. C. 429=8 
L. B. R. 300. 
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Bhide, J. 

Ruchirajn m Sukka Nand —Defendant— 
Appellant. 

v. 

Charan Das —Plaintiff—Respondent. 

Misc. Second Appeal No. 2774 of 1927, 
Decided on 14th March 1928, from order 
of Dist. Judge, Gurdaspur, D/- 9bh 
August 1927. 

Limitation Ac/, S. 89 — Termination of 
agency—Last trayisaction in 1918—Accounts 
not rendered—Suit for accounts brought in 19*24 
—Suit is out of time. 

PlaintifI had oertain transactions in cotton, 
wheat, etc., with three different firms, which 
acted as his agents for the purpose. Tho last 
date of the transactions was 19th May 1918. 
Thereafter no transaction tock place, tut ac¬ 
counts were not rendered. Subsequently the 
three firms were merged in tho defendant firm; 
and the latter firm was sued for accounts by the 
plaintiff as the representative of the three firms 
in 1924. 

Held: that the period of limitation began to 
run from the dato of the last transaction and 
hence the suit w^9 out of time: 39 Mad. 37G, 
lid. on: 26 Cal. 715 and 12 All. 546, Dist. 

[P 834 C 1] 

Anant Ram —for Appellant. 

Judgment— This appeal has been 
heard ex parte as the respondent failed 
to appear in 9pite of service. 

The suit out of which this appeal 
arises purported to be one for rendition 
of accounts. Parties were agreed that 
limitation for such a suit is governed by 
Art. 89, Lim. Aot. That article lavs 
down that time will bpgin to run when 
the account is, during the continuance of 
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the agency, demanded and refused, or, 
where no such demand is made, when the 
agency terminates. It is admitted that 
there is no proof of any demand having 
been made or refused in this case. Con¬ 
sequently limitation will run from the 
time the agency” terminated. 

The plaintiff’s allegations were that he 
had certain transactions in cotton, wheat, 
etc., with three different firms, which 
acted as his agents for the purpose. The 
last date of the transactions was 19th 
May 1918. Thereafter no transaction 
took place, but accounts were not ren¬ 
dered. Subsequently the three firms are 
said to have merged in the defendant 
firm Ruchi Ram-Sukha Nand and hence 
the latter firm was sued for accounts by 
the plaintiff as the representative of the 
said firms. The trial Ccurt held that 
the period of limitation began to run 
from the date of the last transaction and 
hence the suit, which wa3 instituted on 
10th June 1924, was out of time. The 
suit was accordingly dismissed. The 
learned District Judge held on appeal 
that there was nothing to show that the 
agency had come to an end and hence 
held the suit was within time. He ac¬ 
cordingly remanded the case for rede¬ 
cision. 

Defendant has filed a second appeal. 
It seems to me that the learned District 
Judge’s finding that the agency has not 
terminated has been based on a miscon¬ 
ception of the facts of the case. It was 
nowhere alleged by the plaintiff, that the 
three firms referred to above or the de¬ 
fendant firm in which these firms merged 
were his general agents. The agency was 
apparently confined to particular tran¬ 
sactions and in the absence of any alle¬ 
gation to the contrary, must be taken to 
have terminated with the last transac¬ 
tion: cf. S. '201, Contract Act. It was 
for the plaintiff, in these circumstances 
to show that the agency still subsisted, 
but he has failed to show this. 

It has been no doubt laid down in IV. 
B. Fink v. Buldeo Das (1) and Mitthu 
Lal v. Kishan Lal (2) that the agency 
subsists till accounts are rendered, 'but 
this view has been dissented from in 
Venkatachalam Ghetti v. Narayanan 
Chetti (3) and for goo d reasons. _ 

(1) [1899] 26 Cal. 715=3 C. W. N. 524. 

(2) f 18901 12 All. 54G=(l890) A. W. N. 77. 

(3) [1916] 33 Mad. 376=26 I. C. 740=23 M. 

L. J. 140. 


Sahai (Shadi Lal, C . J.) 1928 

The learned District Judge ha 3 not 
proceeded on the ground that the agency 
subsisted, because acceuats had not yet 
been rendered and hence I do not think 
it necessary to discuss these rulings. 

In ray opinion the presumption made 
by the learned District Judge, that the 
agency subsisted is not justified by the 
pleadings or any evidence on the record. 
The agency must be taken to have ter¬ 
minated when the business of the agency 
was transacted. This happened over three 
years before f the suit. The plaintiffs 
tried to bring the suit within time by 
proving an acknowledgment of liability 
contained in a -postcard dated 5th No¬ 
vember 1921. This card was not proved. 
Moreover it appears to contain no speci¬ 
fic reference to the liabilities in dispute. 

I accept the appeal (ex parte] with 
costs, set aside the order of the learned 
District Judge and restore the order of 
the trial Court. 

N.K. Appeal accepted. 
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Shadi Lal, C. J. and Johnstone, J. 

Rattan Lal-Sultan Singh —Defendants 
—Appellants. 

v. 

Bishen Sahai-Bhagwm Das and an¬ 
other —Plaintiffs—Respondents. 

First Appeal No. 1347 of 1923, Deci¬ 
ded on 18th April 1923, from deoree of 
Sr. Sub-Judge, Delhi, D/* 12th May 
1923. 

(а) Contract Act, S. 51— Control of the requi¬ 
site goods or capacity to deliver them to the 
purchiser when called upon to do so is suffi¬ 
cient to prove readiness and willingness on the 
part of sellers. 

In order to prove readiness and willingness 
on the part of the sellers, it is sufficient to 
show that on the due date they had control of 
the requisite goods or capacity to deliver them 
to the purchaser when called upon to do so. 

[P 636 C 1] 

(б) Contract Act, S. 73— Measure of damages. 

The measure of damages is tho difference 

between the contraot price and tho market 
price at the date of the breach. [P 837 C 1] 

Jagan Nath Aggarwal and Mehr Chand 
Maha]an — for Appellants. 

Sardha Ram and Jagan Nath Bhan- 
dari —for Respondents. 

Shadi Lal, C. J— On 14th August 
1918, the defendants, Rattan Lal-Sultan 
Singh contracted to purclnse from the 
plaintiffs Bishan Sahai-Bhagwan Das 
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twenty-five bales of Ratu-am's-mulls afc a 
certain price per piece. The goods were 
to be shipped in August, September and 
October 1918, and on their arrival at 
Delhi the sellers were required to send 
patterns and invoices to the buyers 
who promised to accept the goods oa 
payment of the price thereof. It appears 
that sixteen bales •arrived at Delhi in 
January 1919, but the buyers did not 
accept for the reasons to be discussed 
hereinafter. Thereupon, the sellers 
brought an action for damages for the 
breach of the contract and obtained from 
the Subordinate Judgo a decree for 
Rs. 11,970 with interest thereon at six 
per cent per annum from the date of 
the suit upto the date of realization. 

The decree in favour of Bishan Sahai- 
Bhagwan Das was made by the trial 
Judge on 12th May 1923, but was at¬ 
tached on 13th June 1923, by a firm 
known as Narain Das*Jaini l Mal in execu¬ 
tion of their decree against Bishan Sahai- 
Bhagwan Das. On 14th June 1923, the 
judgment-debtors Ratan Lal-Sultan Singh 
preferred the present appeal to the High 
Court, and on 20th March 1925, Narain 
Das*Jai Mai were impleaded as respon¬ 
dents to the appeal under 0. 22. R 10 
Civil P. C. 


Mr. Jagan Nath for the appellum 
asked us to give offeot to a compromij 
alleged to have heen made on 26th Octc 
her 1921, by which Bishan Sahai-Bhaj 
wan Das agreed to receive Rs. 2,90 
from the judgment-debtors in full satis 
faction of their claim. It is admitte 
that Narain Das-Jaini Mai were not 
party to the alleged compromise, and, ;i 
they had attached the decree before tli 
date of the compromise, they could nc 
be adversely affected by any transactio 
entered into by Bishan Sahai-Bliagwa 
Das. The learned counsel for the appel 
lants urged that on 5th December 192. 
the -compromise was placed before th 
Court executing the attached decree, an 
that that Court mado an order certify 
ing the adjustment of tjio decree. It is 
however, clear that the order was passe 
in the absence of the attaching decree 
holders who were not oven aware of th 
alleged settlement or the proceeding 
takne to get the satisfaction of the dec 
ree receded by the Court. Now O. 21 
53, sub-R. (6J provides that no pay 
nient or adjustment of the attached dec 
ree made by the judgment-debtor in con 


travention of the order of attachment, 
either through the Court or otherwise, 
shall be recognized by any Court so long 
as the attachment remains in force. It 
is doubtful whether the settlement of 
the claim was a bona fide transaction, 
but it is absolutely clear that the alleged 
settlement cannot bind the attaching 
creditors who were the persons vitally 
interested in the result of the appeal. 

Coming now to the merits of the ap¬ 
peal, we find that 25 bales of mulls, with 
which we are concerned in the pre¬ 
sent case formed part of 100 bales which 
Ratnarn had contracted to sell to the 
firm of Jawala Dutt'Ram Kanwar 
and out of wbic i the latter firm pro¬ 
mised to sell 25 biles to Narain Das- 
Jaini Mai. Narain Das-Jaini Mai in 
their turn agreed to sell the bales to 
Bishan Saliai-Bbagwan Das, and it is in 
respect of these 25 bales that Bishan 
Sahai-Bhagwan Das made the contract 
W'th Ratan Lal-Sultan Singh which is 
the subjoot of the dispute between the 
parties. 

The learned Subordinate Judge holds 
that, while 16 bales forming part of the 
shipments of August and September 
1918, arrived at Delhi within a reason¬ 
able tirno, the remaining goods were un¬ 
duly' delayed, and that the buyers were 
not bound to accept them after the 
expiry of the due date for delivery. The 
learned Judge has accordingly held the 
buyers liable for the breach of the con¬ 
tract in respect of only 16 bales, and has 
assessed damages on the basis of the dif¬ 
ference between the contract price and 
the market rate on the date of the 
breach. 


-- uu uonau ot cne clefeo 

dants that the sellers wero not ready 
and willing to perform their part of th< 
contract and they are not, therefore 
entitled to recover any damages from th< 
buyers Now, it is beyond dispute thal 
seven bales arrived at Delhi on 4th Janu- 
ary 1919, and nine bales on 11th Janu 
ary 1919; and that all these bales wer< 

r ,Q f \ a r a- S , odoWQ of the Gharcerec 
Bank of India, Australia and China. Th< 

evidence on the record shows that th< 

sollers sent to the buyers patterns anc 

copies of invoices, and that the latte 

were unwilling to accept the goods owini 

to the prices having fallen since th 

abo,e, those was a slain of XSE 
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buyers in respect of these goods, and it 
appears that each firm while anxious to 
enforce their claim qua sellers, did not 
wish to discharge their obligations as 
purchasers. It wasifor this reason that 
though the plaintiffs, Bishan’Sahai-Bhag- 
wan Das, asked the defendants to accept 
the goods, they wrote to their own sell¬ 
ers Narain Das-Jaini Mai denying their 
liability to take delivery ‘owing to the 
delay in the arrival of the goods at 
Delhi. This correspondence was obvi¬ 
ously inspired by a desire to get some 
concessions from the sellers, but was 
never intended to be taken seriously. We 
have, however, the undoubted fact that 
on 21st January 1919, when the defen¬ 
dants had directed their bankers King, 
King <t Co. to pay for the goods, the plain¬ 
tiffs, accompanied by Jugal Behari, the 
cashier of King, King & Co , Ratnam and 
the representatives of the firms Jawala 
Dutt-Ram Kanwar and Narain Das-Jaini 
Mai, went to the office of the Chartered 
Bank in order to get the goods from the 
bank and deliver them to Jugal Behari, 
but they reached there after 3 p. m. 
when the bank ceased to do business. 
The plaintiffs accordingly asked Jugal 
Behari to come on the following day to 
take delivery and also took the -precau¬ 
tion of sending a telegram in the after¬ 
noon to King, King & Co., and a letter 
on the following day asking them to pay 
for the goods and take delivery on 22nd 
January. The sellers, however, dec¬ 
lined to accept the goods and made vari¬ 
ous execuses to account for their denial. 

It has been repeatedly held that, in 
order to prove readiness and willingness 
on the part of the sellers, it is sufficient 
to show that on the due date they had 
control of the requisite goods or capacity 
to deliver them to the purchaser when 
called upon to do so. The evidence pro¬ 
duced by the parties shows that the sell¬ 
ers were in a position to fulfil their part 
of the bargain, and the contract was 
broken by the buyers. 

It is to be observed that the plaintiffs 
were to deliver 16 bales to the defen¬ 
dants on account of the first two ship¬ 
ments; but it appears that, while there 
were two separate invoices for two 
instalments of seven bales each, the re¬ 
maining two bales formed part of six 
bales for which there was a third invoice. 
It is argued that the plaintiffs could not 
djliver the full quantity of the goods on 


21st Jannary without meeting the drafts 
for all the three invoices comprising 20 
bales, and that they had not sufficient 
funds to pay the entire amount due on 
the three drafts. This contention rests 
upon the assumption that none of the 
four firms, namely Ratnam & Co , Jawala 
Dutt-Ram Kanwar, Narain Das-Jaini 
MaI and Bishan Das-Bhagwan Das, who 
had all consented to obtain the goods 
from the bank in order to deliver them 
to the defendants, could pay the small 
sum which represented the difference 
between the amouut due on the drafts 
and the price payable by the defendants 
for 16 bales, or get credit for that sum 
from the bank. There is no warrant for 
this assumption, and there can be little 
doubt that, if the defendants had shown 
willingness to receive the goods on pay¬ 
ment of the price, the firms mentioned 
above would not have experienced any 
difficulty in satisfying the claim of the 
bank and getting the goods delivered to 
the defendants. The truth of the matter 
is that, as the performance of the con¬ 
tract involved a heavy loss to the buy¬ 
ers, they were trying to find some excuse- 
in order to avoid the transaction. 

Mr. Jagan Nath for the appollants also 
invites our attention to the stipulation 
in the contract which provided for the 
delivery of 25 bales in threo instalments 
and argues that, as the amount of each 
instalment was not specified in the in¬ 
dent, the presumption is that they were 
to bo of equal quantities. He accord¬ 
ingly contends that the first instalment 
should have been of not less than eight 
bales, but, as only seven bales were 
offered in respect of that ^instalment, the 
tender of the goods made by the sellers 
was invalid. No such objection was, how¬ 
ever, raised when the invoices were sent 
to the defendants, and even, according 
to their own version, they were ready to 
accept on 21st January 1919, 16 bales in 
respect of the two instalments. 

There can be little doubt that, after 
the infructuous visit of Jugal Behari to 
the Chartered Bank on that day, the 
buyers made it absolutely clear that they 
were not going to accept the goods, and 
the mere fact that the sellers did not 
show sufficient diligence in asserting 
their claim after the breach cannot be 
treated as an- acquiescence on their part 
in the cancellation of the contract by 
the buyers. 
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The Subordinate Judge has rightly 
hold that the defendants faile 1 to per¬ 
form their part of the bargain, and they 
are, therefore, liable to pay damages to 
the plaintiffs. It is common ground 
that the measure of the damages is the 
difference between the contract price and 
the market price at the date of the 
breach. No definite date was fixed by 
the parties for the performance of the 
contract; but tho delivery of each instal¬ 
ment was to be made at Delhi on the 
arrival of the goods. It appears that 
there was some delay in dispatching the 
goods of the first instalment from Cal¬ 
cutta to Delhi, but this delay cannot bo 
treated to bo an unreasonable one. The 
goods admittedly readied Delhi on 4th 
and 11th January 1919, and the defen¬ 
dants could have taken delivery at once 
if they had shown their willingness to 
do so. The date of tho delivery appears, 
however, to have been postponed to 2Lst 
January 1919, when the defendants 
broke the contract. The damages have, 
therefore, boen rightly assessed on the 
basis of the market price on that date. 
The evidence, however, shows that there 
was little or no variation in the price of 
the goods in the first three weeks of 
January, and it is, thorefore, immaterial 
whether tho 21st January or any earlier 
date in that month is to be taken as the 
due date for the purpose of determining 
the amount of damages. 

The trial Judge has awarded interest 
on the sum adjudged to the plaintiffs at 
six per cent, per annum from tho date of 
the institution of the suit upto the date 
of payment. This award is in accor¬ 
dance with the law enacted by S. 34, 
Civil P, 0., and cannot be open to any 
reasonable objection. 

For the foregoing reasons I concur in 
the conclusion reached by the trial Judge 
and dismiss the appeal with costs. 

Johnstone, J.—I concur. 

N,K - Appeal dismissed. 
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Addison and Bhide, JJ. 

Secy, of State and another — Defend* 
ants Appellants. 

v. 

Ghanaya Lal-Sri Kishan of Amritsar 

Plaintiff Respondent. 

Second Appeal No. 2915 of 1926, De¬ 
cided on 2Lst May 1928, from decree of 
uist. Judge, Amritsar, D/- 4th Oot. 1926. 


(*) Civil P. C.. S. 100— Whether facts estab- 
Hiked r.vieunt to “ t cilful neglect" is a ques¬ 
tion of law—Railways Act , S. 72. 

Wilful neglect” is a matter of inference 
frem facts proved and tho question whether 
the facts established aincuct to ” wilful neg¬ 
lect” is a question of law : A. I. ft, 1913 P. C. 
i‘-\ Foil . [P $33 C 1] 

(6) Railways Act , S. 72 — Wilful neglect— 
Merely sealing the waggon a»i<l not locking it 
docs not amount to wilful neglect in the ab~ 
sencc of proof that practUc of sealing waggons 
was an \>xadequate safeguard. 

Where it is not proved that the practice of 
sealing waggons in vogue had been an in¬ 
adequate safeguard or that a system of locking 
waggons was known to be a necessary precau¬ 
tion iu the case of a train travelling over a long 
distance and yet was deliberately and inten¬ 
tionally net adopted by the railways, tho 
mere fact that tho wagons were only sealed 
and not locked does not amount to wilful 
neglect on the part of the railway company : 
{Case-law Considered). f _P S33 C l ; P 840 G 1] 

lc) Railways Act , S. 72 — 4 * Wilful neglect ” 
defined. 

A person is said to be guilty of wilful neg¬ 
lect when he intentionally and of set purpose 
does something which ought either to be done 
in a different manner or not at all, or omits 
to do something which ought to bo done: 9 

L. R . 177 aud J. I. R. I9i8 P. C . 24, Foil. 

[P S38 C 2] 

(d) Evidence Ad. S. 57— It is unfair to take 
judicial notice of thefts on railways. 

It is obviously unfair to tho railway com¬ 
pany to t.\ke judicial notice of thefts on the 
railways. It is for the plaintiff asking for 
damages to prove “ wilful neglect” on the part 
of the defendant railway. If he wishes to 
roly on the occurrence of thefts and inadequacy 
of tho method of sealiug waggons, it is for 
him to lead evidence on the point : A. I. R. 
1928 All. 041, Rel. on. [P 839 C *2] 

(e) Railways Act, S. 72— Risk-note—Consignee 
must prove that loss was due to railway's 
misconduct. 

The explanation of the loss is often within 
the exclusive knowiedgo of the railway 
company, and to oompel the trader to 
prove that it was due to wilful misconduct on 
the part of the railway company's servants, 
is to call upon him to establish something 
which it may be almost impossible for him to 
prove. None the less, that is the burden that 
he undertakes in ohosing to scud the goods 
under a risk-note and at reduced rato : H. C, 
Smith, Ltd. v. G . U\ Ry. Co. (19*22) 1 A. C. 
178, Foil. [P 810 C 1] 

C. H Carden Noad— for Appellants. 
Moti Sagar and W. Chandra Dutta— 
for Respondent. 

Bhide, J. Out of a consignment of 
17 blooks of tin booked from Howrah to 
Amritsar in the name of the plaintiff 
only nine blook9 were delivered to him at 
Amritsar, the rest haviug been lost in 
transit. The plaintiff sued the railway 
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administrations concerned for the value 
of the missing blocks. The defendants 
admitted the loss, hut claimed protection 
under Risk-note B. The suit has been 
decreed by the Courts below on the find¬ 
ing that the loss of the goods was due 
to wilful neglect’’ on the part of the 
defendants. From this decision the de¬ 
fendants have appealed. 

The main contention urged by the 
learned Government Advocate on behalf 
of the appellants was that the facts 
proved in this case do not amount to 
“ wilful neglect” within the meaning of 
that term in Risk-note B. On behalf of 
the respondents a preliminary objection 
was raised that the finding as regards 
“ wilful neglect” being one of fact cannot 
be challenged in second appeal. We are 
unable to uphold this objection. ” Wil¬ 
ful neglect” is a matter of inference from 
facts proved. The term has a special 
significance in law as established by 
judicial decisions and the question for 
consideration is whether the facts estab¬ 
lished in this case amount to “ wilful 
neglect” in law It is well settled that 
the legal effect of proved facts is a ques¬ 
tion of law, vide intor alia Nafar 
Chandra Pal v. Shukur Sheikh (l). 

We accordingly overrule the prelim¬ 
inary objection. 

Coming to the merits of the case, 
it is necessary to clear the ground 
by stating at the outset the facts found 
by the learned District Judge, which in 
his opinion amount to “ wilful neglect”. 
The learned District Judge found that 
there is no definite evidence to show how 
the goods were lost. The wagon in which 
the tin blocks were sent was, however, 
not locked but only sealed. The sealing 
consisted in passing a piece of string 
through the hasp on the door of the 
waggon, knotting it, pressing some tin 
round the knot to prevent its loosening 
and sealing the ends of the string. The 
main point for consideration according 
to the learned District Judge was whe¬ 
ther the sealing of the waggon door in 
this manner was sufficient to exculpate 
the defendants from the charge of wil¬ 
ful negligence. Considering that the 
waggon had to travel over a very long 
distance from Howrah to Amritsar, and 
that there were no special watchmen 
employed, he came to the conc lusion , 

(1) A. I. It. 1918 P. 0. 92 = 46 Gal. 189 — 45 
I. A. 183 (P. C ). 


that the defendants were guilty of wil¬ 
ful neglect, in sending the waggon without 
being locked. In support of his finding 
he relied on the following rulings of the 
Allahabad High Court : B. N. W. Ry. 
Co. v. Baji Nutsaddi (2), A. I. R. 1925 
All. 172, and A I.R. 1925 All. 562. 

Before proceeding to discuss whether 
the above facts, as found by the learned 
District Judge, amount to “ wilful neg¬ 
lect”, it is necessary to consider first of 
all the exact significance of that expres¬ 
sion. In Jaqannalh Baij Nath v. Secy, 
of State (3), a Single Bench decision of 
this Court, Campbell, J„ followed a defi¬ 
nition of that term as given by the 
Judicial Commissioner, Sind, in Firm 
of Daulat Ram v. Secy, of State (4), 
which was as follows : 

A person i3 said to be guilty of wilful neg-i 
lect when he intentionally and of set purpose 
does something which ought oither to be done 
in a different manner or not at all, or omits te' 
do something which ought to ba done. 

This definition is in accord with a 
recent pronouncement by their Lordships 
of the Privy Council. In Ardcsliir Bhikaji 
v. Aaent G. I. P. Ry Co. (5) their Lord- 
ships adopted Lord Russell’s interpre¬ 
tation of the expression “ wilful neglect” 
in R. v. Senior (6) in which it was taken 
to mean that 

the act is done deliberately and intentionally 
aud not by accident or inadvertance, but 90 
that the mind of the person who does the act 
goes with it. 

The question for decision in this ap¬ 
peal, therefore, is whether the failure 
to lock the waggon in which the plain¬ 
tiffs goods were placed amounted to 

wilful neglect” in the above sense in 
the circumstances of the case. In none 
of the cases relied upon by the learned 
District Judge is there any discussion as 
to the meaning of the term “ wilful neg¬ 
lect” and hence it is not clear, what 


neaning was attached to it by the 
earned Judges who decided those cases. 
But the rulings are clearly distinguish- 
iblo on facts. In B.N. W.Ry. Co.v. 
Mutsuddi (2), which was followed in the 
)ther two cases the facts found were 
that the waggon was not properly fas¬ 
tened, that the means used by t he rail - 

(2) [lylUJ 7 A. L. J. 833=7 X. C. 160. 

(3) A. J. R. 1926 Lah. 6L4. 

(4) [1916J 9 S. L. R. 177=32 I. C. 551. 

(5) A. I. R. 1928 P. C. 24=52 Bom. 169-55 

(61 [1899] 6 1 a B." 283 = 68 L. J. Q. B. 175= 

79 L. T. 562=63 J. P. 8=47 W. R. 36/ — 

19 Cox. C. C. 219=15 T. L. R. 102. 
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way for fastening the doors were quite 
ineffective and that thefts were constant. 
The learned Judges remarked : 

Now if the railway company had knowledpe 
as we assume from the finding of the 'Court 
below it had, that the fastening of the doors 
of the waggons were absolutely insecure and 
ineffective and tbat constant thefts were t.king 
place, it was their duty to see that these fas¬ 
tenings were made more secure so that goods 
of consignors might be carried over the iiuo 
with reasonable security. 

No such evidence was produced in the 
present case. There was no evidence of 
any thefts, nor was any attempt made 
to prove that the method of sealing the 
doors was quite ineffective, and that 
other means were necessary to ensure 
the goods being carried over the line 
with reasonable security. The other 
two rulings relied upon by the learned 
District Judge are similarly distinguish - 
able. In A. I. R. 1925 All. 172 there 
was evidence to show that ten case 3 of 
breaking of seals were being reported 
every month. In A I. R. 1925 All. 562 
also there was evidence of prior thefts. 

Certain other rulings were cited by 
the learned counsel for the respondent 
before us in support of the learned Dis¬ 
trict Judge’s decision, but these are also 
distinguishable on the same ground. In 
all these rulings, the occurrence of fre* 
queDt thefts on the railway is empha¬ 
sized and inference of “ wilful neglect” is 
drawn from the inadequacy of the 
method of sealing of waggons known to 
the railway on account of thefts, vide 
inter alia Dindraban v. G. I. P. Ry 
Co. (7), Abdul Karim v. Secy, of State (8) 
and Mathra Prasad v. G. I. P. Ry. Co 
(9). As remarked in Bindrabaa v 
G. I. P. Ry. Co (7) : 

V bSt ^ Ct . prc Po 3ition ' !t is impossible 

to lay down that a more failure properly to 

alwayS a “ ounts ‘o wilful neg¬ 
lect or th.t the mere sealing of waggons neces- 
♦anly excludes wilful neglect. livery c»se 
must depend on its own circumstances/ 

Where a railway company chooses 
year after year merely to seal waggons 
in spite of repeated thefts when the seal¬ 
ing has been proved by the thefts to be 
an inadequate safe-guard, the con¬ 
tinuance of that inadequate method may 
show neglect on their part amounting to 
wilful and determined neglect not to 
avail themselves of any other measures 
that may be open : vide Mathra Prasad 

Tfil a ' ^ 2G AH - 8{ W=48 AH. 766. 

ja a't't N, g ’ 399 ‘ 

OJ A. I. R. 1927 All. 751. 


v. G. I. P. Ry. Co. (9). But do evidence 
of this description has been produced in 
the present case and it will therefore 
serve no useful purpose to discuss these 
rulings. It was urged by the learned 
counsel for the respondent that we should 
take judicial notice of the occurrence of 
thefts on the East Indian Railway from 
the reportel cases cited before us. As to 
this point, it may be noted at the outset 
that the goods had to pass over two 
railways, and it has not been proved 
that the loss took place wholly on the 
East Indian Railway. But even apart 
from this, I find myself in accord with 
the view taken by the Mukerjee, J. f on 
this point in Baldeo Sahai v. B. B. & 
C. 7. Ry. Co (10;, in which the learned 
Judge refused to take any such judicial 
notice and remarked that he was 
not aware of a single case in which judi¬ 
cial notice of such thefts had been taken. 
It would be obviously unfair to the def¬ 
endants to take any such judicial notice 
of theft9 on the railways. It was for 
the plaintiff to prove “wilful neglect” 
on the part of the defendant railways. If 
he wished to rely on the occurence of 
thefts and the inadequacy of the method 
of sealing waggons, it was for him to lead 
evidence on the point. If he had done 
so, the defendants would havo been in a 
position to rebut that evidence. 

It has be9n contended by the learned 
Government Advocate, that thefts on 
the defendant railways are not only not 
common, but are, io fact negligible in 
comparison with the volume of traffic car¬ 
ried by the railways, that the method of 
sealing waggons has not been proved by of 
experience to be inadequate, and that 
there is no warrant for the assumption 
that a system of locking (which is 
bound to entail an enormous amount of 
expea liture) will be of any substantial 
advantage. Attention was invited in 
this connexion to the fact that the Judi¬ 
cial Commissioner’s Court in Oudh has 
frequently held that the practice of seal¬ 
ing waggons was the usual one and does 
not show any wilful neglect, vide Bhagai 
Ram v. B. N . W. Ry. (llj and Rohih 
hand Kumaon Ry y. Gawri Lai (12). 
If the plaintiff had led evidence as re¬ 
gards the occurrence of thefts, defend* 

(10) A. I. R. 1926 All. 641. 

(11) A. L R. 1925 Oudh 63i. 

(12J A. I. R. 1926 Oudh 68. 
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ants might have been in a position to 
produce evidence in rebuttal in support 
of the above contention. 

As stated already all that the learned 
District Judge has found in this case 
is that the wagons were merely sealed 
and not locked, although the train had 
to travel over a long distance and no 
special watchmen were employed. It 
seems impossible to draw from these 
facts alone any inference of “ wilful neg¬ 
lect” as interpreted by tbeir Lordships 
of the Privy Council in Ardeshir Bhikaji 
v. Agent, G. I. P. Ry. Co. (5). There is 
nothing on the record to show that the 
practice of sealing waggons in vogue had 
been proved to be an inadequate safe 
guard or that a system of locking waggons 
was known to be a necessary precaution 
in the case of a train travelling over a 
long distance and yet was deliberately 
and intentionally not adopted by the 
railways. 

It was finally urged that it will be 
almost impossible for a plaintiff to prove 
‘wilful neglect” in the abovosense in any 
case. But it must be remembered that 
the plaintiff has himself chosen to send 
the goods under the special contract 
embodied in Risk-note B, at “ Owner's 
risk”, and reduced rates. The following 
remarks of Lord Buckmaster in H. C. 
Smith Ltd. v. G. W. Ry. Co. (13), in 
connexion with similar provisions in the 
Risk-note in that case are noteworthy. 

It is in my opinion a clause which throws 
upon the trader, before lie can recover for any 
of the goods, the burden of proving in the first 
instance that the loss sustained arose from the 
wilful misconduct of the company’s servants. 
It is perfectly true that this results in holding 
that the apparent protection afforded to the 
trader is really illusory ; it practically gives 
him no protection at all, for it is often impos¬ 
sible for a trader to know what it is that has 
caused the loss of his goods between the time 
when he delivered them into the hands of the 
railway company’s servants and the time when 
they ought to have been delivered at the other 
end of the journey. The explanation of the loss 
is often within the exclusive knowledge of the 
railway company, and for the trader to be 
compelled to prove that it was due to wilful 
misconduct on the part of the railway com¬ 
pany’s servants, is to call upon him to estab¬ 
lish something which it may be almost impos¬ 
sible for him to prove. None the less, that is 
the burden that he has undertaken. 

I accordingly hold that that the learned 
District Judge’s finding on the question 
of “wilful neglect” cannot be sustained. 
I would, therefore, accept the appeal and 
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dismiss the plaintiff’s suit, but in view 
of all the circumstances leave the parties 
to hear their costs. 

Addison, J.—I agree. 

N - K - Appeal accepted. 
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Jai Lal, J. 

Puran Singh and another —Accused— 
Petitiouers. 

v. 

Emperor— Opposite Party. 

Criminal Revn. Petn. No. 177 of 1928, 
Decided on 28th March 1928, from 
order of Addl. Sess. Judge., Amritsar, 
D/- 9th January 1923. 

Penal Code, Ss. 116 and 161— Abetment of 
bribing Head Constable of Police—First and not 
second part of S. 116 applies. 

Where a person is accused of abetment of 
bribing a Head Constable of Police, the first 
part of S. 116 is applicable and not the second 
part as an offence under S. 161 is not cognizable 
by the police and is not one, the commission 
of whioh it is the duty of the head constable to 
prevent. [P 8ll C lj 

Brij Lal—ior Petitioners. 

Judgment. — This is a petition for 
revision directed against the order of the 
Additional Sessions Judge, Amritsar, dis¬ 
missing the petitioners’ appeal against 
their conviction under S3. 161/116 

I. P. C. 

The facts found are that Muhammad 
Ali, Head Constable of Police,-' while 
investigating a case of burglary reoeived 
information that some wood which had 
been stolen from the Canal Department 
some time previously was in possession of 
one Thakar Singh, carpenter. He, there¬ 
fore, sent for Thakar Singh and made 
enquiries from him and was told that 
one Chanchal Singh had given the wood 
to Thakar Singh. Consequently enqui¬ 
ries were made from Chanchal Singh. 

When such enquiries were being made, 
the petitioners, Puran Singh and Mala 
Singh both tendered a bribe of Rs. 93 to 
the Head Constable with a view to drop 
the matter against Chanchal Singh. 
The Magistrate and the Sessions Judge 
have found the above facts to have been 
proved by the evidence on the record and 
though an attempt was made by the 
learned counsel for the petitioners to 
9 how that the evidence as against Puran 
Singh is not good, I am not prepared to 


(13J [1922) 1 A. C. 178. 
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differ from the conclusion of the Courts 
below. 

The petitioners have been sentenced to 
rigorous imprisonment for one year each 
and this petition has been admitted for 
consideration of the question whether the 
first or tho second part of S. 116 applies. 
If the first part applies then the maxi¬ 
mum sentence that could be awarded to 
the petitioners was nine months. Under 
the second part it may amount to 
eighteen months. The first part of S. 116 
provides that whoever abets an offence 
punishable with imprisonment shall, if 
that offence he not committed in conse¬ 
quence of the abetment, and in the 
absence of an express provision to the 
contrary in the Indian Penal Code, be 
punished with imprisonment provided for 
that offence for a term which may extend 
to one-fourth part of tho longest term 
provided for that offence. The second 
part of this section provides that if the 
abettor or the person abetted is a public 
servant whose duty it is to prevent the 
commission of such offence the abettor 
shall be punished with imprisoment for 
a term which may extend to one*balf of 
the longest term provided for that offence. 

The question, therefore, is whether in 
the present case Muhammad Ali, Head 
Constable, was a public servant whose 
duty it was to preveat the commission of 
an offence under S. 161, I. P. C. An 
offence under S. 161 is not cognizable by 
the police and no provision of law has 
been brought to my notice that it was 
the duty of the Head Constable to pre- 
vent the commission of such an offence. 
Under the circumstances it is the first 
part of S. 116 that is applicable, to the 
facts of this case, and, therefore, accept¬ 
ing the petition, I reduce the sentence 
awarded to the petitioners to what they 
have already undergone. They will be 
discharged from their bail bonds. 

d.b./r.k. Sentence reduced. 

A. I. R. 1928 Lahore 841 

Fforde and Agha Haidar, JJ. 

Begg Sutherland & Co. and another — 
Defendants—Appellants. 

v. 

Bahadur Chand —Plaintiff — Respon¬ 
dent. 

First Appeal No. 2272 of 1925. De¬ 
cided on 12th March 1928 from decree 

°A„gl' 3 1 1 925 Sub ’ JudS6 ' Uh ° re ' D/ - 81st 


(a) Civil P. C , O. 3, R. 1 —Counsel's clerk . 

Presence of a counsel's clerk does net meiu 
presence of the counsel. [P 842 Cl] 

lb) Damages—There is no preliminary de¬ 
cree in suits for damages. 

A preliminary decree which is followed by 
a final decree i> unheard of in suits for breach 
of contract claiming damages. [F 842 C 1] 

(c) Civil P. C., S. i ( 2 ) —Suit ftr damages— 
Agreement by parties tc determine damages 
themselves —Judgment before ascertaining 
damages—Case is not finally and completely 
disposed'of—Appeal agaiyist decree is prema¬ 
ture. 

In a suit for damages parties agreed to 
calculate the damages -themselves but before 
they determined them, a judgment was passed 
without the amount of damages beiug ascer¬ 
tained. The defendants field an appeal. 

Held : that the appeal was premature, as-tha 
suit had not been finally and completely dis¬ 
posed of by the Court below and consequently 
there was no decree against which an appeal 
could be filed. [P 843 C I] 

Moti Sagar and Jai Gopal •Sethi— for 
Appellants. 

Badri Das and J . L. Kapur —for Res¬ 
pondent. 

Agha Haidar, J. — The plaintiff 
brought this suit against the defendants 
on the atlogation that the defendants had 
undertaken to supply him with quota¬ 
tions in respect of certain sugar transac¬ 
tions and that the defendants were guilty 
of breach of contraot as a result of whioh 
the plaintiff suffered loss. The -plaintiff 
accordingly claimed a tentative sum of 
Rs. 5,100 as damages. He accordingly 
prayed that : 

a decree may be passed agniust defendants 
severally and jointly for Rs. 5,100 or such sum 
as may be found due on examination of the 
defendants' book and rocord. 

I may note here that the plaint is a 
very inaritistically drawn up document 
which is not easy to understand. The 
written statement is not better ; but for 
the purposes of this appeal it is not 
necessary *to discuss the pleadings at 
length. 

The Subordinate Judge, First Class, 
fixed four issues in the case and recorded 
findings on three of them, namely, is¬ 
sues 1, 2 and 3. As regards issue 4, 
namely : To what relief is the plaintiff 
entitled ? ”, the Subordinate Judge refers 
in his judgment (p. 46 of the printed 
paper-book Part 1) to an agreement ar¬ 
rived at between the parties before him 
according to whioh tho parties had ex¬ 
pressed their willingness to caloulate the 
damages themselves. Before the par¬ 
ties had determined the amount of 
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damages the Subordinate Judge con¬ 
cluded his judgment in the9e words : 

I accordingly give plaintiff a decree in terms 
of my findings noted above with costs. The 
amount of damages will be fixed in the final 
decree as soon as the calculations are put in 
bv tbe parties. 

This document is dated 31st August 
1925. Below this are the following 
avoids. Announced. Plaintiff and the 
clerk of the defendants’ counsel pres¬ 
ent. ” I may here observe, parentheti¬ 
cally, that the Subordinate Judge, First 
Class, ought to have known that the Code 
of Civil Procedure doe9 not recognize 
the status of a counsel s clerk, and he 
ought not to have further disfigured his 
already unsatisfactory judgment by mak¬ 
ing a reference to the counsel’s clerk as 
the individual in whose presence he an¬ 
nounced his judgment. Below this quo¬ 
tation tbe following words appear over 
the signatures of the Subordinate Judge: 

The calculations tc be put in on 10th Octo¬ 
ber 1925. 

There is a document printed at p. 47 of 
the paper-book which bears the heading 
“ simple money decree ” 

and, after giving the designation of the 
Court, the number of the suit, and the 
names of tbe parties with the amount 

of the claim runs as follows : 

This suit comiDg on this day for final dispo¬ 
sal before me in the presence of plaintiff aDd 
Mr. Jiwan Lai, advocate for the plaintiff, and 
Mr. Jai Gopal Sethi for the defendant, it is 
ordered that a decree be given to the plaintiff 
with costs in terms of my findings in tbe 
judgment. The amount of damages will be 
fixed in the final decree as soon as the calcu¬ 
lations arc put in by the parties. 

This document bears the same date 
as the last order passed by the Subordi¬ 
nate Judge. 

Now, the whole procedure adopted -by 
the Subordinate Judge in the present 
case shows deplorable -ignorance of the 
elementary principles of law. The par¬ 
ties are agreed before us that the present 
suit is one for damages for breach of 
contract and a perusal of the pleadings 
which are not by any means -intelligible, 
also point in the same direction. There 
are certain 'well-known suits in which 
the Court passes a preliminary decree 
which is followed by a final decree, but 
a preliminary decree, which is followed 
by a final decree is unheard of in suits 
for breach of contract claiming damages. 
There is only one decree in such suits, 
and if the plaintiff succeeds, the decree 
mentions the amount of damages’awarded 
to him and the costs if any, allowed 
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to him by the Court. No question of 
preliminary and final decree arises. In 
this view the Subordinate Judge was 
wrong in passing, what he considers to 
be a preliminary decree in the suit. He 
ought to have waited till the parties, 
according to their mutual agreement, had 
calculated the amount of damages, and 
then he should have decided the case 
once and for all. The socalled decree is 
a document which on the face of it is 
meaningless and contrary to law as it 
does not contain a word about wbat the 
Judge had decided in his judgment. It 
simply says that : 

a decree be given to the plaintiff in terms 
of my findings in the judgment. 

This is a very‘unsatisfactory way of 
drawing up a decree Moreover, this 
document refers to “ the amount of 
damages ’’ which have not yet been as¬ 
certained and which would form the 
subject-matter of future adjudication 
after the parties have filed their calcu¬ 
lations. Such an imperfect and incom¬ 
plete document cannot be called a de¬ 
cree. The whole thing shows colossal 
ignorance of all the recognized canons of 
procedure -relevant to such cases. It 
appears that some clerk has written out 
on the ordinary printed form of a money 
decree the substance of the Subordinate 
Judge’s interlocutory order as he under¬ 
stood it, but this would not make it a 
decree from which an appeal is allowed 
by law. I may note that the so-called 
decree is signed by another Subordinate 
Judge and not by the Judge who passed 
the orders dated 31st August 1925. 

The defendants have filed an appeal to 
this Court. The memorandum of appeal 
contains no less than fourteen grounds 
but curiously the real vices in the pro¬ 
cedure adopted by tbe Subordinate Judge 
have not been specifically dealt with in 
tbe grounds of appeal, and in para. '4 
the so-called decree has been criticized 
in very mild terms as being merely 
vague and indefinite and its patent irre¬ 
gularities have not eveD been hinted at. 

The question as ' to what should be 
done by this Court in this appeal is a 
diffioult one to decide. There is no 
doubt, however, that the suit has not 
been finally diposed of, as the all-im¬ 
portant question of the amount o 
damages claimed by the plaintiff has no 
yet been decided. In fact the document 
itself points out to certain steps which 
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will havo to bo taken before tho suit 
would ba finally disposed of. Therefore, 
without expressing any opinion whatso¬ 
ever upon the conduct of the suit in the 
Court below and the findings on issues 1, 
2 and 3 recorJed by the trial Judge, I 
would simply hold that the appeal is 
premature, that the suit has not yet 
been finally and completely disposed of 
by the Court below and that there is 
consequently no decree against which an 
appeal could be filed. Under these cir¬ 
cumstances. L would hold that no ap¬ 
peal lay and-dismiss the appeal but, 
having regard to the document, called a 
“ simple money decree ’’ at p. 47, which 
must have misled the d9fendants-ap- 
pellants, with the result that they filed 
the appeal to this Court, I would make 
no order as to cost3 The result is un¬ 
fortunate but inevitable and is due en¬ 
tirely to the erroneous procedure ad¬ 
opted by the Subordinate Judge. 

A copy of this order should be seDt to 
the Subordinate Judge wbereever he is 
posted at present for his perusal. 

Fforde, J.— I agree. 

N,K - Order accordingly. 
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Shadi Lal, C. J. 

Hassu —Petitioner. 


v. 

Ishar Singh— Accused—Respondent 
Criminal Revn. No. 46 of 192S, D ei 
ded on 20th April 1928, reported by Di 
Magistrate, Montgomery, on 20th Decoi 
her 1927. 

Criminal P C., S. 430 - Order accepli 
Withdrawal of complaint under S. 1G1 Per 
Code, \$ not re.vhable . 

to a M:lgistiTat , e ullowin 8 -a coraplaina 

to withdraw a case under S. 101, amounts to 

Io««!r A and CIU1 , be appealed against by t 

fered w th'7" raCnt - “ 0!innot tharefor ° *>e U 
ierea w th in revision. [p £ 

Abdul Rashid —for Respondent. 
Report. This is a case under S. ll 
against Ishar Singh, Head Constabl 
1 sent for the file under S. 435, Crimin 

5' , S0nt for the acoused Ishar Sin* 

through the Superintendent of Polic 
Ishar Singh replied that he could n, 
attend as certain oiroumstanoes did n 
allow him to leave his post. I conside 

however, that he could have come if 1 

nortun> beC *- He haS b6ea « iVea 0] 
S -fu to ? tt0Dd - therefore, pn 
without him. Tho prosocution stor 


is that Ishar Singh went to a village to 
investigate a case. He arrested one Hassu 
on suspicion, and finally said he would 
release him on receiving his haq of Rs. 15. 
The Rs. 15 was paid and Hassu was 
released. There are a number of witnes¬ 
ses, who say they were present at the 
time, and others who say they were pre¬ 
sent a few days later, when the Superin¬ 
tendent of Police was on tour and Hassu 
went to complain to him. Ishar Singh 
is said to have told Hassu not to report 
the matter on which condition he wouid 
return the Rs. 15. The witnesses in¬ 
clude a Zaildar, and one or more lam- 
bardars The case was first heard by 
Diwan Khan Chand, who framed a charge 
and heard some cf the re-cross-exami¬ 
nation. He was then transferred and 
the case went to Sayad Qasim Ali Shah. 
The accused asked for a da novo trial. 
The file then shows that HiS9u appeared 
and told tbo Court that he could not 
proceed with the case as his witnesses 
would no longer support him. The Magis¬ 
trate then accepted a withdrawal of the 
case and acquitted the accused. It is 
clear that such a withdrawal is illegal 
and that the Magistrate could not pass 
orders without deciding on the merits of 
the case. The prosecution witnesses 
should clearly have been summoned; if 
they contradicted their former state¬ 
ments, they would have been liable for 
perjury for either the one statement or 
the other. ^ In cases of this sort whore a 
public official is accused of corruption, 
and a charge has been framed against 
him, it is very desirable that a proper 
decision should be reached on the merits 
of the case. I, therefore, consider that 
the case is of sufficient importance to 
send up on revision. I accordingly send 
the file to the High Court for orders with 
the recommendation that a re trial be 
ordered. 

Order.— The learned counsel for the 
Crown admits -that, though the order of 
the trial Magistrate is open to objection, 
the District Magistrate cannot ask this 
Court to set it aside on revision, as the 
order in question amounts to an acquit¬ 
tal, and the Local Government is compe¬ 
tent to prefer an appeal against acquit¬ 
tal. Accordingly, I decline to accept the 
resommendation made by the District 
Magistrate. 

Order accordingly . 
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Zafar Ali, J. 

Mt. Allah Di and anothet —Accused— 
Petitioners. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 472 of 1928, 
Decided on 18th May 1928, from an order 
of Bess. Judge, Karnal, D,'* 3rd December 
1927. 


Data Ram 1928 

makes no distinction between a void and 
an invalid marriage and the term “void” 
used therein covers marriages of both 
classes. 

One other point taken is that as the 
petitioner had previously been acquitted 
of a charge under S. 498, I. P C., he 
could not subsequently be convicted under 
S. 494 of the Code. But the case under 
S. 498 was tried by a Magistrate of the 
Second Class who was not competent to 


# (a) Penal Code , S. 494 —Accused marrying 
a woman having husband—Accused is guilty — 
Penal Code makes no distinction between void 
and invalid marriages. 

The word ‘ void” which occurs in S. 49* is 
not used in the technical sense in which it is 
used in the Mahomedan law. Penal Code 
makes no distinction between a void and an 
invalid marriage and the term “void” used 
theiein covers marriages of both classes. 

[P 844 C 1, 2] 

A Mahomedan was prosecuted for bigamy. 
The accused knew of the former marriage of 


try a case under S. 494; so the Magistrate 
who did so was not bound by’the finding 
of the former Magistrate. 


The only other point taken was that 
the sentences that have been passed upon 
the petitioners are excessive. The sen¬ 
tence in the case of the female petitioner 
appears to be so, and I reduce it to simple 
imprisonment for six months. I see no 
reason for reducing the sentence of Abdul 
Ghafur. The petition is accepted to the 


the woman married by him. It was argued 
that the marriage with the accused being only 
invalid and not void under Mahomedan law, 


extent stated above. 

R.K. Order accordingly. 


the accused could 


said 


have com¬ 


mitted bigamy. 

Held ; that the accused was guiltv. 

[P 844 C 2] 
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Addison, J. 


(6) Criminal P. C., S. 403— Magistrate, ac¬ 
quitting an accused, under S. 498 not com¬ 
petent to try him under S. 494 —He can be tried 
under S. 494 subsequently. 

Where a person is acquitted under S. 498, 
Penal Code, by a Magistrate, who was not com¬ 
petent to try him under S. 494, he can subse¬ 
quently be tried under S. 494, and the finding 
of the former Magistrate is Dot binding on the 
Magistrate trying him under S. 494. [P 844 C 2] 

Muhammad Amin Khan — for Peti¬ 
tioners. 

Des Raj Sawliney —for the Crown. 

Judgment. —The learned counsel for 
the petitioners does not now contest the 
fieding that Abdul Ghafur, petitioner, 
knew of the former marriage of the 
woman married by him. But he points 
out that the Mahomedan law makes a 
distinction between a void and invalid 
marriage and argues that the marriage 
with a woman, who is the wife of ano¬ 
ther man being invalid and not void 
according to the Mahomedan law, the 
petitioner Abdul Ghafur, who married 
such a woman, could not be said to have 
committed on offence under S. 494 read 
with S. 109, I. P. C. There is no force in 
this argument, because the word void” 
which occurs in S. 494 is not used in the 
technical sense in which it is used in the 
Mahomedan law. The Indian Penal Code 


Emperor —Petitioner. 

v. 

Data Ram and another —Accused— 
Respondents. 

Criminal Revn. No. 1862 of 1927, 
Decided on 10th February 1928, reported 
by Sess. Judge, Karnal, on 11th Novem¬ 
ber 1927. ; 

Criminal P. C., S. 439 -High Court can 
interfere with acquittals where injustice is 
caused. 

High Court has jurisdiction to interfere 
with acquittals in revision, though this is not 
encouraged, where serious injustice has been 
caused by an error of lawi [P 845 C 2] 

Where the accused were acquitted on account 
of wrong appreciation of a point of law with 
the result that an assault on an officer cf Court, 
while on duty, had been allowed to go unpun¬ 
ished, the acquittal was set.aside. 1? O 

Public Prosecutor for Petitioner. 

Kahn Chand for Amin Lai— for Res¬ 
pondent. 

Report— Surja Mai, Mahajan of Pani* 
pat, obtained a money-decree against 
Data Ram, Lodha of Panipat and in 
execution of this decree he took out a 
warrant of attachment against Data Kam. 
Gita Ram and Shakur Ali process-servers 
went to Data Ram’s place on 2nd 
January 1927, to execute this warrant. 
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A quantity of hemp was lying just out¬ 
side the house of Data Ram. At the 
instance of the decree-holder, the process- 
servers proceeded to attach this hemp, 
but they were resisted by Data Ram and 
Amin Lai, who not only abused the 
process-servers, but assaulted them as 
well. The District Magistrate on the re¬ 
commendation of the Senior Subordinate 
Judge, ordered the trial of Data Rim and 
Amin Lai under Ss. 183 and 1S6, I. P. C. 
The case was sent for trial to the Court 
of Qizi Fazal flahi, Tahsildar, Panipiit, 
exercising powers of a Second Class 
Magistrate, who acquitted the accused on 
31st May 1927. 

Surja Mai, decree-holder, ha3 filed a 
petition for revision of the above order. 

The trial Magistrate has held that the 
process-servers were resisted by Data 
Ram and Amin Lai, bub notwithstanding 
this finding the learned Magistrate has 
acquitted Data Ram and Amin Lai on 
the ground that the hemp sought to be 
attached bad already been 9old by Data 
liijra to Puran Chand* Mahajan whose 
servant had come at the time of attach¬ 
ment to take delivery of the hemp, and 
that for this reason Data Ram and Amin 
Lai had the right to prevent the bailiffs 
from attaching the property. 

This defence was never raided by Data 
Ram and Amin Lai during the course of 
the trial. It was a defence made out for 
the accused persons by the trial Court 
and it was based on some evidence which 
bad come on the record from the prosecu¬ 
tion side. Assuming that the hemp 
sought to be attached had been sold to 
Puran Chand, who had sent his man to 
take delivery thereof, the fact cannot be 
denied that delivery had not yet been 
giveo to Puran Chand through his servant. 
The property was still lying at Data 
Ram s place Then there is no evidenoe 
on the record that this property had, as 
a matter of fact, been sold to Puran 
Chand. Data Ram and Amin Lai should 
have left it to Puran Chand to object to 
the attachment after it had been made 
and should not have resisted the execu¬ 
tion of the warrant. The question of 
title was not to be determined by the 
executing bailiffs on the spot. The 
learned Additional Sessions Judge, who 
first heard the petition for revision, was 
of the opinion that any resistance to the 
oona fide performance of duty would be 
punishable in law. I agree with this 


view. Judgment-debtors cannot take it 
upon themselves to decide whether or not- 
a certain property in their possession 
sought to be attached by the decree-holder 
should be attached or should not be pro¬ 
ceeded against. So long as the property 
is in their possesssion they have ne right 
to offer resistance to the attachment 
thereof. 

In my opinion the respondents, Data 
Earn and Amin Lai, have been acquitted 
on insufficient grouods. They never put 
up the defence in the trial Court that 
they had sold the property to Puran 
Chaud or that the property was no longer 
in their possession. They simply pleaded 
that they did not offer any resistance to 
the attichment. This defeuce was dis¬ 
credited by the trial Court which should 
not have created a line of defeuce, which, 
was not taken up by the respondents. 

I would, therefore, refer the case for 
the orders of the Hon'ble Judges of the 
High Court with the recommendation 
that the wrong order of acquittal passed 
by the Magistrate be set aside. 

Order. The learned Sessions Judge 
has given good reason why this revision) 
should bo accepted This Court has jur¬ 
isdiction to interfere with acquittals in 
revision though this is not encouraged. 
Where seiious injustice has been caused 

by an error of law it should do so. In 
this case the Magistrate obviously erred 
in his appreciation of the law, with the 
result that an assault on the civil officers 
of the Courts, acting in exercise of their 
duty, has been allowed to go unpunished. 
It is imperative that such officers should 
be protected in proper cases. As Govern¬ 
ment did not appeal, the Sessions Judge- 
took the only course open to him. This 
is. in my opinion, an exceptional case. 
I accept the reference for the reasons- 
given by the learned Sessions Judge, set 
aside the acquittal of the respondents, 
and direct them to bo re-tried by a First 
Class Magistrate at headquarters to be 
nominated by the District Magistrate. 

A.L./R K. Reference accepted . 
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Shadi Lal, C. J. and Johnstone, J. 

Sher Singh and another— Plaintitfs— 
Appellants. 

v. 

Gordhan Das and another —Defendants 
—Respondents. 

First Appeal No. 127 of 1923, Decided 
on 26th April 1923, from decree of Sr. 
Sub-Judge, Delhi, D/* 9th December 1922. 

Contract — Construction—Indent form mak¬ 
ing seller liable for damages caused by non- 
shipment—Sellers must request for an exten¬ 
sion of time if goods are shipped late . 

The plaintiff indented on the defendants some 
piecegoods. The indent forms provided that 
should tho goods of the contract or any portion 
of them not be shipped by the specified time 
the contract for the quantity so delayed shall 
at our (buyers’) option if exercised within three 
days be either cancelled without an allowance 
or such extontion of time as you (sellers) may 
ask for shall be granted by us at the allowance 
as specified, 

Held : that if the goods are shipped late and 
that i9 a matter within the knowledge of the 
sellers, the sellers must on pain of damages ask 
for an extension of time and unless they made a 
request plaintiff could not exercise their option: 
A. I. B. 1927 Lah. 557 ; Dist. [P 847 C lj 

Raj Narai?i t Sardha Ram and Mekr 
Chand Mahajan—tor Appellants. 

Moti Sagar , Nanioan Mai and Kishen 
Dial —for Respondents. 

Johnstone,J. —The plaintiffs indented 
on the defendants for 3L cases of piece 
goods, of three different kinds, shipments 
for each kind of goods to be in two lots, 
June and July 1920 shipments. The 
contracts were made on 3rd November 
1919 on tho usual printed forms of the 
Delhi Piecegoods Association and con¬ 
tained the following written agreement: 

We agree to accept the goods without any 
allowance or without requiring any certificate 
of the cause of delay if shipped late up to two 
months from extreme date of shipment. 

The numbers of the indents were 322, 
291 and 298. The defendants made deli¬ 
very of portions of each kind of goods 
and the plaintiffs’ suit was for damages 
for non-delivery of two cases under first 
indent, ton cases under the second indent 
and 11 cases under the third indent. The 
total claim, including interest, amounted 
to Rs. 13,896*6*9. 

The defendants preferred several pleas 
against the claim and issues were framed 
on the parties’ pleadings. Of those issues 
the majority was decided in the ulaintiffs* 


favour, but the trial Court held that the 
plaintiffs’ claim for damages was barred 
under Cl. 8 (b) of the indent forms. The 
quantum of damages was not determined, 
and the suit was dismissed by reason of 
the interpretation placed on Cl. 8 (b) just 
mentioned. 

It will be seen from the preceding ob¬ 
servations that tho whole case hinges on 
the proper interpretation of Cl. 8 and for 
the sake of convenience I quote that 
clause and its sub-Cls. (a) and (b): 

Should tho goods of a contract or any portion 
of them not bo shipped by tho specified time 
the contract for the quantity so delayed shill 
at my (our) option if exercised within threo 
days either be cancelled without an allowance 
or such extensio i of time as you may ask for 
shall bo granted by me (us) at allowance as 
under, otherwise the goods shall be cancelled. 

For cotton goods (goods on which 3.J per 
cent, import duty is charged): 

If shipped one month or under later than tho 
time specified tho total allowance to bo 14 per 
ceut. 

If over one month but not mere than two 
months *24 per cent. 

If over two months but not more than three 
months 3$ por cent. 

If over threo months later than tho time spo* 
cified 74 per cent. 

For woollen and other goods. (Goods on 
which 74 per cent., import duty is charged): 

Tho allowance in tho 


first instance not to exceed 

24 per cont. 

second ••• ••• 

4 do. 

third 

5 do. 

fourth 

74 do. 


(a) All tho allowance before mentioned; shall 
be calculated on the sale price of the contract 
and any larger or subsequent allowance for late 
shipment whether expressly named above or 
the subject of a separate agreement shall bo in 
substitution of and not in addition to any 
smaller allowance or any allowance previously 
granted. 

(b) In case of non-shipment within six months 
from extreme date of shipment excepting whan 
non-shipment is due to cause as stated below I 
(we) hold you responsible to pay mo (us) what¬ 
ever damages may bo assessed by arbitration as 
provided for below, provided that in case of 
non-delivery or non-shipment a claim will be 
time-barred if not made within eight months 
from extreme date of shipment. 

Sub-clause (c) refers to delay qu ac¬ 
count of storms, fires, war and so forth 
and has no concern with the faots of the 
present suit. 

Various interpretations of these terms 
have been suggested in the course of argu¬ 
ments, but after a careful consideration 
of the terms we have no hesitation in 
assigning the following meaning to them. 

It is necessary for our purpose first to 
interpret sub-Cl. (b). That sub-clause 
refers to cases of non-shipment within 
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gix months from the extreme date of 
shipment (subject to exceptions not role- 
vent to our enquiry). It provides that 
the sellers are liable to damages and that 
the damages are to be assessed by arbi¬ 
tration as provided in Cl. 15, subject to 
the condition that the buyers make their 
claim within the specified time. As I 
shall show, this sub Cl. (b) does not 
apply to the facts before us for the reason 
that this is not a case of non-shipment 
later than six months from the extreme 
date of shipment allowed by the contracts. 

I turn now to the first part of Cl. 8. 
Here we aro concerned with delay in 
shipment not exceeding six months. In 
such cases allowances, at percentage 
varying with the degree of lateness are 
/provided for. If the goods are shipped 
'late and that is a mattor within the 
knowledge of the sellers—the sellers must 
ask for an extension of time. The buyers 
■ receive this request for extension and then 
they can exercise an option. Their option 
is: (a) to cancel the contract within three 
days and get no allowance, or (b) within 
three days to allow an extension and by 
doing so get the allowance provided for 
in the second part of the main clause. If 
the events mentioned above do not 
happen, then "the goods shall be can¬ 
celled.” The primary duty rests with 
the sellers who, as soon as they realize 
that the goods are shipped late, must ask 
for an extension. If they do not perform 
that primary duty they are liable for 
damages. 

It was argued on behalf of the defen¬ 
dants that the sellers need not ask for an 
extension and that damages can only be 
claimed if the goods are shipped more than 
Bix months late. But with neither those 
propositions can I agree, for they both 
conflict with the clear provisions of Cl. 8. 

imS 16 shipments were of June and July 
1920 and consequently the dates within 
which the goods had to be shipped were 
10th July and 10th August, the usual 
ten days’ grace being allowed. The 
manuscript terms of the contracts have 
been interpreted by both parties as ex¬ 
tending the extreme dates of shipments 
by two months. It is admitted before us 

that the actual dates of shipment of the 
disputed cases were as follows : 

No. 322 6th November 1920. 

Indent No. 2911st lot 27th November 1920. 

3r d January 1921. 

Indent No. 293 1st lot 10th November 1920. 

2nd lot 29th November 1920. 
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From these dates it is apparent that 
the goods were shipped within six months 
of the proper dates and, therefore, as I 
have pointed out above, Cl. 8 (b) of the 
indent forms could not apply. 

The shipments were, however, all made 
late and the main question was whether 
the defendants had asked for extension of 
time U is proved on the record, vide 
P 13 of the printed hook, that the defen¬ 
dants were aware of the delay in ship¬ 
ments as early as the end of August 1920. 
They took no action, however, until their 
sending of invoices to the plaintiffs in 
December 1920 and January to March 
1921. The invoices contain foot-notes 
regarding the charging of interest and 
go down rent and so forth, but nowhere is 
there any request either in the invoices 
or in the covering letters for an extension 
of time. Nor was it pleaded by the de¬ 
fendants that they had ask id for an 
extension. The plaintiffs returned the 
invoices and refused to accept the goods 
It is'true that before the plaintiffs did 
this they sent the invoices to their 
buyers, but that circumstance does not 
affect the justice of their claim against 
the defendants It was contended for 
the defendants that the mere sending of 
an invoice (though even the allowance 
due under Cl. 8 was not noted thereon) 
was equivalent to a request for extension 
of time, but that contention cannot be 
accepted. Reliance, too, was wrongly 
placed on Mansa Ram v. Mangalsain (1) 
and Prag Das v. Muni Lai A. I. R 1927 
Lahore 557, for in both of those cases 
a request for extension of time was made 
expressly or impliedly and was made 
before the due date. I am not prepared 
to hold that the mere sending of invoices 
was an express or implied request to the 
plaintiffs to exercise the option allowed 
to thorn under Cl. 8. The plaintiffs were 
justihod in declining to ucoept the in¬ 
voices and the fact that they afterwards 
demanded a survey and so forth, appa¬ 
rently under the impression that the 
shipments were more than six months 
late, does not alter the faot that the de¬ 
fendants had already broken the contract 
and were liable in damages for non¬ 
delivery. 

The trial Court obsorved that, but for 
its interpretation of Cl. 8 of the indents 
it would have held the plaintiffs to be 
r ^ y and willing to perform their iW 
U) A. X • R. 1922 Luh. 1*9, -- 
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of the contracts. On this subject I have 
no doubt. Ranbir Singh plaintiff went 
into the witness box and explained that 
during 1920 his firm had taken delivery 
from the defendants of goods worth bet¬ 
ween Rs 2^ lakhs and Rs. 3 lakhs and 
that his firm had a large deposit in hand 
with the defendants. That statement 
was not rebutted and I am satisfied that 
readiness and willingness were proved. 

The quantum of damages has not been 
assessed by the Court below and the case 
must be remanded for a decision on that 
point. I would accept this appeal for 
the reasons given above and direct the 
Senior Subordinate Judge to come to a 
finding on the sixth issue. The stamp on 
appeal shall be refunded and other costs 
shall follow the event 

Shadi Lai, C. J.— I concur.’ 

A.l/r.K. Case remanded. 
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Zafar Alt, J. 


Order.—It appears that the brothers 
Kedar Nath and Sheo Parshad, proprie¬ 
tors of the firm '* Mul Chand Ganga 
Bishan ” of Delhi belong to Rawal¬ 
pindi, but they have long been estab¬ 
lished at Delhi. They carried on busi¬ 
ness at Delhi, Rawalpindi, Amritsar and 
Karachi and had creditors in all these 
places. On 17th April 1926, they lodged 
an insolvency petition at Rawalpindi. 
On 2nd June 19 a 6, one of their creditors- 
applied to the insolvency Court at Delhi 
for their being adjudged insolvents. 
The Rawalpindi insolvency Court made 
an interim order appointing a Receiver. 
The debtors applied to this Court pray¬ 
ing that the case against them pending, 
at Delhi be transferred from that Court- 
to the Court of the District Judge of 
Delhi or to the Court at Rawalpindi. 
This petition is opposed by all the cre¬ 
ditors of Delhi except three. Mr. Sardha 
Ram and Mr. N. C. Pandit who appear 
on behalf of the opposing creditors of 
Delhi urge that proceedings should con¬ 
tinue in both the Courts as provided in 


Kedar Nath and another— Petitioners. 

v. 

Dwarka Das-Badri Das — Respon¬ 
dents 

Civil Misc. Petn. No 649 of 1926, 
Decided on 4th July 1927. 

Provincial Insolvency Act, S. 36 — Insolvency 
proceedings started at R on application of 
debtors and subseqtiently at D on application 
of creditors—Creditors at D having to realize 
more amount than creditors at R and to contest 
alienation of property at D by debtor — Cre¬ 
ditors at R agreeing to accept part payment of 
debts out of sale proceeds of properly at R— 
Both Courts should continue proceedings — 
Which should annul its order of adjudication 
should be decided by them. 

Insolvency proceedings were started r,t 
Rawalpindi and subsequently at Delhi at the 
instance of the debtor and the Delhi creditors 
respectively. The Delhi creditors of the 
debtor had not only to realize a much larger 
sum than bis Rawalpindi creditors, but had 
-also to contest an alienation made by him. 
The Rawalpindi creditors agreed to accept part 
payment of their debts out of the sale-proceeds 
of the debtors’ properly situated at Rawal- 

IIeld : that having regard to the peculiar 
circumstances of the case it would be proper 
to allow the proceedings to continue in both 

the Courts leaving it to them to fooido ulti- 

mitelv which of them should annul the order 
“ adjudication that it might make. [P 849 C 1] 

B Ndrain —for Petitioners. 

Sardha Bam, Shiv Narain, Nanak 
Chand, Gohind Bam Khanna and Shut 
Bam— for Respondents. 


S. 36, Provincial Insolvency Act, and 
that it should be left to those Courts to 
decide which of them should ultimately 
annul the order of adjudication that it 
might pass to enable the other Court to 
carry on the insolvency proceedings. 
Further they urge that the Rawalpindi 
creditors having made a compromise 
with the debtors are not interested like 
the creditors of Delhi to exeit them¬ 
selves to get at every available property 
belonging to the debtors and to contest 
the alienations made by them. Mr. Go- 
bind Ram Khanna who appears for 
the three non-opposing creditors of Delhi 
desires that the proceedings at Rawal¬ 
pindi should continue. Pandit Sheo 
Narain who appears for the Rawalpindi 
creditors urges, on the other hand, that 
the Rawalpindi Court which commenced 
the proceedings earlier should be given 
preference and should be allowed to con 
tinue them and that the Delhi Court 
should bo directed to stay itsproceedings. 
In support of his contention he cites 
In re Aranvayal Sabhapaty Moodltar 
(1) and In the matter of William Wat¬ 
son (2). In the former case a Division 
Bench of the Bombay High Court came 

to the following conclusion : 

It appears to us that it would not be last or 

aanit.ble to >h» prnoeedm Pa _ M L _both 

lij I1 b97j zl Bom. 2 d I. 

<21 11904] ?1 Cal. ‘561=3 C. W. N. 53. 
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Courts to go on concurrently. This .would 
lead to most undesirable conflict of jurisdic¬ 
tion ; and as the proceedings in Madras were 
prior in time, and all the assets of the insol¬ 
vent are vested in the Official Assignee there, 
this Court ought to yield to the prior cliim of 
the Court at Madras. The best course, we 
think, under the cirouinstances will be to stay 
the proceedings her- till further orders of the 
insolvent Court, leaving the Bombay creditors 
to take suoh steps in Madras as they may be 
advised to take. This may appear to be hard 
upon them, but it would be equally hard on 
the Madras creditors to be compelled to take 
steps in Bombay, .... 

The following were the conclusions 
inter alia arrived at in the Calcutta 


cases : 

The insolvency Courts in India have a dis¬ 
cretion in making an adjudication order not¬ 
withstanding the existence of a prior adjudi¬ 
cating order in another oountry ; provided the 
conditions of the Insolvency Act are sitisfied 
aud there is no valid reason to the contrary. 
The presence of large assets within the juris¬ 
diction cf those Courts is a strong circum¬ 
stance in favour of making such an order. 

The different High Courts in India exer- 
oising concurrent jurisdiction should also be 
guided by the above mentionid rule, but where 
there is a conflict, having regard to questions 
of convenience, one Court should yield to 
another as it may not be just or equitable to 
allow the proceedings in all the Courts to go 
on concurrently. 


But in the present case the debtors 
owe to the Delhi creditors Rs. 97,434-4-3, 
while to the Rawalpindi creditors they 
owe only Rs. 40,961 11-3. Further the 
debtors own very valuable properties at 
Delhi and it is stated that they have 
alienated the main portion thereof to a 
relative of theirs. Thus the Delhi cre¬ 


ditors have not only to realize a muc 
larger sum than the Rawalpindi cred 
tors, but have also to contest an alien; 
tion made by the debtors. Further, it 
clear that the Rawalpindi creditors a 
not concerned in taking a keen inters 
in the proceedings affecting the Dell 
property and debts due to the Dell 
creditors. They have already made 
compromise with the debtors and agree 
to accept part payment of their deb 
out of the sale-proceeds of the debtor 
property situated at Rawalpindi. Ha' 
ing regard to the peculiar oiroumstanci 
of this case it would be proper to alio 
the proceedings to continue in both tl 
Courts leaving it to them to decide ult 
mately which of them should annul tl: 
order of adjudication that it might mak 
Ihe debtors' application, is. therefor 
dismissed with costs. 

D.B./r.k. Appeal dismissed. 

1928 L/I07 & 108 
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Zafar Ali and Jai Lal, JJ. 

Bansi Lal —Defendant—Appellant. 

v, 

Gopal Lal —Plaintiff—Respondent. 
First Appeal No. 529 of 1927, Decided 
on 4th April 1928, from decree of Sr. 
Sub* Judge, Gujranwala, D/- 31st January 
1927. 


% Civil P. C., Sch. 2, para. 21 (2) —Decree 
not in accordance with award—Whole case 
canyiot be re-ope>ied in appeal . 

Although a person can appeal against the 
decree passed on an award, so far as it is in 
excess of or not in accordance with the award, 
he is not entitled to re-open the whole case and* 
to address on all other questions which were 
raised before the lower Court. [P 650 C 1 ] 

Shamair Chand and Qabul Chand 
Mital —for Appellant. 

Madan Gopal and Jagan Nath Aggarical 
—for Respondent. 

Judgment —This is an appeal from 
the decree of the Senior Subordinate 
Judge, Gujranwala. 


IG 


appoaib tuao auring tne pendency 
of the suit in his Court the dispute was 
referred by the parties to arbitration. 
The award of the arbitrator was that the 
defendant should hand over to the plain¬ 
tiff a certain factory within a specified 
time and on his failure to do so he 
should pay to the plaintiff Rs. 13,000. 
Objections were taken to the award by 
the appellant whioh were finally decided 
against him ; but the Senior Subordinate 
Judge being of the opinion that the 
time for handing over possession of the 
factory having expired on the date when 
he decided the case, the only practicable 
course was for him to grant the plaintiff 
a decree for Rs 13,000 and costs. It is 
against this deoree that the defendant 
appeals. The only ground on whioh an. 
appeal in a oase like this is entertain- 
able is tbat-the decree is in excess of or 
not in accordance with the award 
There is no doubt that the decree in this 
case technically is not in accordanoe with- 
the award which provided that the de¬ 
fendant shall give possession of the- 
factory to the plaintiff before a certain 
date and on failure to do that shall D av- 

Rs. 13,000. The Senior Subordinate Judge 

has not incorporated the first oondition in. 
his decree and to that extent his deoree 

cannot be substained. 

We are, however unable to agree with 
the learned counsel for the appellant and 
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Ghulam Rasol V. 

because he can appeal against the decree, 
so far as it is not in accordance with 
the award, he is entitled to re open the 
whole case and to address us on all other 
questions which were raised before the 
Senior Subordinate Judge. His attack 
must be confined to the legality of the 
decree as compared with tbe’award. 

We accept this appeal and in place of 
the decree passed by the Senior Subordi¬ 
nate Judge we direct that a decree be 
passed to the eifect that the defendant 
shall give possession of the factory men¬ 
tioned in the award of the arbitrator to 
the plaintiff within the time fixed by 
the arbitrator and on his failure to do 
so shall pay Rs. 13,000. In other words 
the decree shall be in accordance with 
the award irrespective of the considera¬ 
tion that the date fixed by the arbitrator 
for the giving possession of the factory 
had expired on the date of the decree. 
Under the peculiar circumstances of the 
case we leave the parties to bear their 
own costs in this Court. 

R.K. Appeal accepted. 
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Addison, J. 

Ghulam Rasul —Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 1761 of 1927, De¬ 
cided on 20th January 1928, reported 
by So3s. Judge, Dera Ghazi Khan, on 
15th October 1927. 

Criminal P. C., S. 523 (8)— Intention noti¬ 
fied to the Court for transfer of a case — rea¬ 
sonable postponement must be granted — Pro- 
*ceedings after refusal are unwarranted and 
ought to be set aside. 

When an accused notifies to the Court before 
Which his case is ponding, his intention to 
make an application under S. 523, Cl. (8), for 
a transfer of his case, it is the Jusy ot the 
Magistrate to grant adjournment. The Magis¬ 
trate has no power to proceed with the hearing 
of the case until a reasonable postponement has 
been granted. All the subsequent proceedings 
after his refusal are unwarranted by law and 
ought to bo set aside. [P 580 C 2J 

Report. —The petitioner is a process- 
server attached to the Court of Khan 
Bahadur Sardar Mir Dost Muhammad 
Khan, Honorary Subordinate Judge and 
Magistrate at Rojhan. A complaint was 
filed against him in that Court under 
S. 161, I. P. C, for having accepted 
.illegal gratification in the discharge of 
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his duties as a process-server. Notice 
of this charge was served on accused on 
18th June last. The petitioner appears 
to have instructed Lala Parma Nand, 
Advocate, on the same day to tile a 
petition for transfer of the case which 
was presented by him on 20th June 
to the District Magistrate at Dera Ghazi 
Khan. On 19th June, when the ca9e was 
taken up for hearing by the Honorary 
Magistrate, the accused intimated that 
he had submitted an application for the 
transfer of his case from that Court and 
prayed that proceedings be stayed. The 
Honorary Magistrate refused to do so 
and proceeded to record eviJence. The 
petitioner has been convicted and sen¬ 
tenced to a tine of Rs. 10. 

Undes S. 526, Cl. (8), when an accused 
notifies to the Court before which his 
case is pending his intention to make an 
application under that section in respect 
of his case, it is the duty of the Magis¬ 
trate to grant an adjournment, and it has 
been held in numerous ca963 that a 
Magistrate has no power to proceed with 
the hearing of the case until a reasonable 
postponement has beoa granted All the 
subsequent proceedings after the refusal 
are unwarranted by law and ought to be 
set aside: Sohoni’s Code of Criminal 
Procedure, Edn. 12, p. 1117. 

The Court of.the Honorary Magistrate 
is situated at a distance of 110 miles 
from the headquarters. The petitioner 
could not leave that place without per¬ 
mission which was not granted, and con¬ 
sequently, he had no reasonable oppor¬ 
tunity for getting his case transferred. 

I recommead that the proceedings be 
quashed, the conviction set aside and a 
retrial ordered. 

Order.— For reasons given by the 
learned Sessions Judge I quash the trial 
of Ghulam Ra9ul under S. 161, I. P. C., 
set aside his conviction and order his re¬ 
trial before a Magistrate at headquarters 
to be nominated by 'the Distriot Magis¬ 
trate. The fine, if paid, will be refunded. 

A.L./r.K. Conviction set aside. 
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Tek Chand, J. 

Khuda Yar — Accused—Pebifcioaer. 

v. 

Emperor —Opposite P^rfcy. 

Criminal Rsva. Pefca. No. 18*94 of 1027, 
Decided oil 4th May 1928, from order of 
Disb. Magistrate, Lyallpur, D/- 24th 
.August 1927. 

Punjab Restriction of Habitual Offenders 
Act (5 of L91SJ, Ss. 3 and 1—Order under this 
.Act can be substituted by District Magistrate in 
appeal by an order under S. 110, Criwi'iaJ 
P. C. 

The Rastriction of Habitual Offenders Act 
only provides for a higher peailty for offen¬ 
ders who ure found to be incorrigible. 

A District Magistrate in appeal h3S jurisdic- 

* feion to substitute an order u ilec 5. 110, Crimi¬ 
nal P. 0., for that passed by the trial Magis¬ 
trate restricting a certain person proceeded 
against under the Restriction of Habitual 

• Offenders Act, [P 851 C 1, 2] 

Ablul Qadir for M. Sleem — for Peti- 

- fcioner. $ 

Abdul Rashid —for the Crown. 

Judgment.—This order will dispose 
of Criminal Revisions Nos. ISSi and 1835 
of 1927. 

The proceedings wore started against 
the petitioners in both cases on notices 
being issued calling upon them to show 
cause why thoir move ueuts should not be 
restricted under Act 5 J ofl9l8 (Restric¬ 
tion of Habitual Offendor3 Act). The 

■ trial Magistrate passed orders against the 
petitioners restricting their movements 
to their village for a period of eighteen 
months. On appeal the learned District 
Magistrate was of opinion that the peti¬ 
tioners wore not incorrigible habitual 
offenders, and that in the circumstances 

• disclosed oa the reoord the proper order 
was to bind them dowo under S. 110, 
Criminal P. 0. Ho, accordingly, ordered 

'that if the appellants furnished seourity 
’in 8s. 5,030 each, together with two 
sureties each, to bo of good behaviour for 

• a period of eighteen months from the date 
■of the Magistrate’s order, the order res¬ 
tricting them to their village for that 

•; period would be oanoalled. Aooordiugly 
the petitioners furnished seourity as 
direoted, and the Distriot Magistrate 
cancelled the order 'restricting them to 
thoir village. 

The petitioners have now come up on 

■ revision to this Court and Sir Abdul 
Qadir on thoir behalf has contended that 

-'the District Magistrate had no jurisdic¬ 


tion to substitute the order under S. 110 
for that passed by the trial Magistrate 
restricting them to their village I am, 
however, of opinion that this contention 
is devoid of all force. A reference to the 
provisions of Act 5 of 1918 shows that 
the procedure to be followed in proceed¬ 
ings uadar that Act is the same as that 
described for action under S. 110, Crimi¬ 
nal P. C., and that the evidence required 
to justify the passing of an order under 
both provisions of the law 19 also the 
same. The Act provides for a higher 
penalty for offenders vrho are found to be 
incorrigible. I, therefore, can find no ir¬ 
regularity in the procedure adopted by 
the learned District Magistrate, nor can I 
see that he has doae anything which 
would indioate that any prejudice was 
caused to the petitioners. 1, therefore, 
overrule this objection. Sir Abdul 
Qadir has also attacked the findings of 
the Magistrate on the merits and has 
argued that the evidence does not justify 
the petitioners being put on security. 
The District Magistrate has, however, 
written a careful judgment and has dis¬ 
cussed the evidence in'detail and I see 
no reason to interfere with his finding on 
the revision side. I dismiss both the 
petitions. 

N.K. Petitions dismissed. 
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Tbk Chand and Aqha Haidar, JJ. 

Fazla. and others — Aooused — Appel¬ 
lants.. 


v. 


Emperor —Opposite Party. 

Criminal Appeal No. 1106 of 1927, De¬ 
cided on 11th April 1928, from order of 
Se93. J. Gujranwala. D/- 14th July 1927. 

Penal Code, S. 302—Death due to pneumonia 
incidental to grievous in)urios—Person causino 
injury is guilty of murder. 


in. parson receives grievous injuries and is 
detained in hospital and as a result o{ those 
injuries pnoumonU supervenes and the viotim 
dies, the perpetrators of the attaok upon him 
are guilty of murder : 7 S. L. R. 83, Foil. 

CP 852 O 2} 

Mohsin Shah —for Appollan&s. 

Raj Krishna for Qovt. Advocate — foi 
the Crowu. 


Judgment.—Three persons, namely 
Fazla alias Phalla, Muhammad Din and 

n aV0 ^T oo , Qviot0[1 under 
3. oQ2, I. P. Q. t aa d have been gentenoed, 
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to transportation for life, 
pealed. 

The case for the prosecution is that 
about a year ago a lady named Mt. Fatima, 
the sister of Muhammad and daughter of 
Kamman, was enticed away by Ali, son 
of Jalal, deceased. She lived with Ali 
for several months but on the intercession 
of the brotherhood, she returned to her 
parents. A day before the alleged occur¬ 
rence she was again enticed away by Ali. 
On the day of the occurrence Jalal came 
to know that'Fazla, Muhammad Din and 
Muhammad, along with another person, 
with whom we are not concerned, were 
cutting his green wheat crop in his field. 
He went accompanied by his brother 
Allah Din ‘and remonstrated. On this 
the three appellants made a murderous 
attack upon him which resulted in the 
fracture of a number of his rib3 and other 
injuries. In fact, according to the medi¬ 
cal evidence he received more than 13 in¬ 
juries. The eyewitnesses to the occur¬ 
rence are two persons, namely, Lai Khan 
and Karara Din. Lai Khan went imme¬ 
diately to make the first information 
report at the nearest police station 
which is at a distance of about five miles 
from the scene of the occurrence. Jalal 
was removed to the hospital and his con¬ 
dition was so serious that his dying de¬ 
claration was recorded by the Sub-Inspec¬ 
tor. This dying declaration was followed 
by another dying declaration before a 
Magistrate. The subject-matter of these 
two dying declarations is very much the 
same, and in these declarations Jalal 
makes it perfectly clear that he was at¬ 
tacked by the three appellants before us. 
Jalal died ten days after his injuries. A 
post mortem examination was held and 
we have the evidence of Dr. S. Sadiq that 
tho deceased died of multiple injuries and 
pneumonia which was incidental to the 
injuries. 

On the evidence of the eyewitnesses, 
there can be no manner of doubt that the 
accused did, as a matter of fact, merci¬ 
lessly assault the deceased with lathis. 
The question which requires our consi¬ 
deration is as to what offence has been 
committed. It was argued by the coun¬ 
sel for the appellants that the deceased 
died of pneumonia, and, therefore, it can¬ 
not be said that death was the direct re¬ 
sult of the injuries which he had received 
at tho hands of the appellants. Our at¬ 
tention has been invited by the Public 
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Prosecutor to at least one reported case, 
namely, Nuro v. Emperor (L), which lays 
down very clearly that if a person received 
grievous injuries and is detained |in hos¬ 
pital, and as a result of those injuries 
pneumonia supervenes and the victim 
die3, then the perpetrators of the attack - 
upon him are guilty of murder. There is 
a very informing passage in Russell on 
Crimes, Vol. 1^ p. 651, which also sup¬ 
ports the contention put forward on be¬ 
half of the Crown. Under these circum¬ 
stances the guilt of the appellants comes • 
within the provisions of S. 302. I. P. C. 
Whatever might have been the grievances 
of the appellants against Ali, the son of 
Jalal, they had no excuse whatsoever for 
attacking Jalal. Under these circum¬ 
stances, the convictions and sentences 
seem to be appropriate and we accord¬ 
ingly dismiss the appeal. 

N.K Appea[jlismissed. 

Ill [W14J ? ij^L. R. fc>3=23 1. G. 744=16 Or. 

L. J. 376* 
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Jai Lal, J. 

Durga Das and others —Plaintiffs— 
Petitioners. 

v. 

Nihal Chand and others —Defendants- 
—Respondents. 

Civil Revn. Petn. No. 2L4 of 1926, De¬ 
cided on 23rd April 1926, from order of 
District Judge, Gurdaspur, D/- 2nd * 
November 1925. 

Court-fees Act , S. 7 (5) (d)— Claim for posses - 
sion of land — Buildings on land not claimed — • 
Jurisdiction of Court and amount of the Court - • 
fee stamp are determined by its market value 
irrespective of buildings—Suits Valuation Act , 

S. S. 

Whore the claim in a suit is for possession of 
the land and not of the buildings on the land, 
it is the maiket value of the land, having regard . 
toits nature at the time of institution of tho 
suit irrespective of the buildings, that deter¬ 
mines the jurisdiction of the Court, and the 
amount of the Court-fee stamp payable on the 
nlaint is also to be calculated ou the same. 

[P S53 C 1] 

Mehr Chand Mahajan —for Petitioners; 

Faqir Chand— for Respondents. 

Judgment. —The petitioners obtained 
the usual decree for declaration that an 
alienation of the land in suit would not 
affect their reversionary rights except to 
the extent of Rs. 105 which was held to 
be the consideration for necessity for the 
alienation paid by the alienee: After the * 
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death of the alienor the present suit was 
instituted for possession of the same 
land. It is described as a suit for re- 
-demption on payment of Rs. 105. But, 
in my opinion, the suit should he for pos¬ 
session of the land on payment of Rs. 105 
by virtue of the decree obtained by the 
plaintiffs. 

It appears that after the decision of 
the first suit the property was sold by the 
then vendee to another person who put 
up rather valuable buildings thereon. 
The present suit was instituted in the 
Court of a Subordinate Judge of the 
Second Class, but the plaint was returned 
by the Judge on the ground that he had 
no jurisdiction to entertain the suit be¬ 
cause the value of the structure put by 
the defendant fair exceeded his jurisdic¬ 
tion, the learned Judge also directed the 
plaintiffs to pay Court-fee stamp on the 
value of the building constructed by the 
defendant and also of the land. The 
plaintiffs appealed to the District Judge 
from this order, but the learned Judge 
also agreed with the trial Court. 

In my opinion the view of the Courts 
below is erroneous. In a suit like the 
present it i3 the market value’of the land 
that determines the jurisdiction of the 
Court, and the amount of Court-fee stamp 
payable on the plaint is also to be calcu¬ 
lated on the same. So far as the build¬ 
ings are concerned the plaintiffs are en¬ 
titled to ignore them leaving it to the 
defendant to remove them or to claim 
such remedy as he may be advised to 
claim in respect thereof. Their claim is 
for possession of the land and not of the 
buildings with the land. The market 
•value of the land is to be determined 
ynder the provisions of the Court-fees 
Aot and the Suits Valuation Act 
having regard to its nature at the time 
•pf the institution of the suit irrespective 
of the buildings. The respondents' coun- 
-eel concedes that this is the correct view 
of the matter. 

I accept this petition, set aside the 
orders of both the Courts below and re¬ 
turn the case to the trial Court with 
directions to proceed with it in accord¬ 
ance with law with due regard to the 
observations made above. The defendant 
w?ill pay the plaintiffs’ costs in both the 
•Courts below. I leave the parties to bear 
yjheir own costs in this Court. 

- NK * . Petition accepted. 
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JAI Lal, J, 

Allah Ditta —Petitioner. 

v. 

Mt. Sakina Bibi— Respondent. 

Criminal Revn. No. 313 of 1928, De¬ 
cided on 27th April 1928, reported by 
Session Judge, Gujranwala, on 2nd Feb¬ 
ruary 1928. 

[а) Criminal P. C. f 5. 43$— Application under , 
—Husband not refusing notice — Ex-parte 
proceedings arc not justified. 

Ia proceedings for grant of maintenance, the 
Magistrate is not justified in proceeding ox parte 
against the husband when circumstances show 
that there was no refusal of acceptance of 
service of notice by him. 1 .P 854 C 1] 

(б) Criminal P. C., S. 488— Jurisdiction — 
Husband resident of X district—Wife residing 
with her father in Y district—Last visifs of 
husband to his wife in her parents' house when 
he lived there — Wife's petition for maintenance 
in a Court in Y district can be entertained . 

A husband was a resident of X District and 
the father of his wife resided in Y district. 
The husband paid some visits to her in her 
parents’ house and those were the last occa¬ 
sions when the husband and the wife lived 
together, after which the wife made an appli¬ 
cation for grant of maintenance in a Court in 
the Y district. 

Held : that it must be taken that the hus¬ 
band last resided with his wife in her parents’ 
house and therefore the Court in the Y district 
had jurisdiction to entertain the petition. 

[P 854 C 1] 

V. N. Sethi —for Respondeat. 

Order. —Mt. Sakina presented an ap¬ 
plication for grant of maintenance against 
her husband Allah Ditta under S. 488, 
Criminal P. C. Notice was issued to the 
husband but wag returned with a report 
that he had refused to accept service. It 
appears that the notioe was alleged to 
have been tendered to Allah Ditta in the 
house of Mt. Sakina’s father where the 
lady herself resided, the suggestion being 
that he had gooe on a visit to his wife 
there. The Magistrate accepting this 
report as true proceeded ex parte against 
the husband and made an order of main¬ 
tenance fixing Rs. 10 as the monthly 
allo^iance. 

The Sessions Judge of Gujranwala has 
reported this case with the recommen¬ 
dation that the proceedings under S. 488 
be quashed on the grounds : 

(1) That the Magistrate had no juris¬ 
diction to entertain the petition ; 

(2) that the Magistrate was not justified 
in proceeding ex parte against Allah. 
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Ditta because in the opinion of the lear¬ 
ned Judge, the report on the summons 
that he had refused to accept the same 
was false ; 

(3) that it had not been established 
that he had neglected or refused to main¬ 
tain his wife ; and 

(1) that the amount fixed was excessive 

I dq not propose to deal with the last 
two grounds because, in my opinion, the 
second ground in support of the learned 
Sessions Judge’s recommendation is 
sound. I agree with him that the cir¬ 
cumstances show that there was no re¬ 
fusal of acceptance of service of notice 
by him. 

With regard to the question of juris¬ 
diction : it appears that the husband is a 
resident of the Jhelum District and the 
father of Mt. Sakina resides in the 
Gujrat Distriot. The learned Sessions 
Judge is prepared to accept the alle¬ 
gation of the wife that the husband paid 
some visits to her in her parents’ house, 
but he is not prepared to hold that this 
amounts to his having resided with her 
in her parents’ house. This view, in my 
opinion,is erroneous. If it is true that 
the husband paid some visits to his wife 
in her parents' house, and those were the 
last occasions when the husband and the 
wife live! together then it must he held 
that the husband last resided with his 
wife in her parents’ house, and conse¬ 
quently the Courts in the Gujrat District 
would have jurisdiction to entertain the 
petition. 

I consider, therefore, that, while the 
Magistrate had jurisdiction to entertain 
the petition, he was not justified in pro¬ 
ceeding ex parte against Allah Ditta, and, 
therefore, I set aside his order and 
remit the case to him to heir the appli¬ 
cation for maintenance after due notice 
to the respondent Allah Ditta. 

N.K. Order set aside. 
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Jai Lal, J. • 

Parkash Chand —Plaintiff—Appellant. 

v. 

Strauss & Co., Ltd., Karachi, and 
others —Defend mts— Respondents. 

Second Appeal No. 673 of 1927, De¬ 
cided on 28th February 1928, from 
deoree of Dist. Judge, Montgomery, D!~ 
7th December 1926. 


(а) Contract Act, S. 1S3— Minor principal 
not bound unless agent is a legal guardian and 
even then in specified cases. 

A minor principal is not bound by tbe acts' 
of his agent unless tbe latter be Lis legally 
constituted guardian and e\en then uncer cer- ■ 
tain specified circumstances. [P 854 C 2] 

(б) Contract Act , S. 1£4— Minor can be ap-- 
pointed agent so as to bind principal — Capa¬ 
city of principal to contract determines its 
binding nature. 

A minor can be appointed an agent so as to 
bind the principal and it is the capacity of the 
principal to enter into a contract which deter¬ 
mines the biuding nature or otherwise of the 
contract. [P S54 C 2, P 855 C 1 ] 

Anant Bam Khosla—ior Appellant. 

Judgrrusnt. — Parkash Chand, the 
plaintiff who is a minor, is the owner of 
a firm cilled Kanhaya Lal Ram Sirup, 
which has recently been started on his - 
behalf. It is not. therefore, his ancestral 
business. One Ram Kishen, who also 
apparently is a minor, was the manager 
of this firm and in that capacity he 
entered into two contracts on behalf of 
the firm with Messrs. Strauss and Co., 
Ltd., of Karachi. The plaintiff in- • 
stitued a suit for a declaration that Ram 
Kishen had no authority to bind the 
minor by entering into those contracts. 
This suit has been dismissed both by the- 
trial Court and the District Judge ; by 
the lat'er on the ground that 
the relief claimed is ,in equitable one and 
since in this case it is obviously not equitable 
it canuot be granted. 

The question whether the contracts • 
are or are not advantageous to the minor 
does not, in my opinion, arise in this 
oase. No authority is needed for the 
proposition that a miuor is incapable of 
entering into a valid contract either 
personally or through an agent and that 
the only person who can hind a minor 
is his legally constituted guardian and 
that also under certain specified circum¬ 
stances. This case has not been fought 
on behalf of the defendants on the ground 
that Ram Kishen was acting under the 
authority of a legally constituted guar¬ 
dian of the minor or even that there was 
any such guardian of the minor. It is 
indisputable that what a minor cannot 
himself do he cannot do through an 
agent. At the same time it is imma¬ 
terial in this case whether the agent, 
Ram Kishen, was a minor at the time 
when he entered into the contraot, be¬ 
cause a minor can be appointed an agent 
so as to bind the principal without in. 
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carring any personal liability and it is 
the capacity of the principal to enter 
into a contract which determines the 
binding nature or otherwise of the con¬ 
tract. 

As in the present case the minor was 
not capable of entering into the con¬ 
tracts, his agent Rim Kishen was sub¬ 
ject to the same incapacity in the matter 
of making a contract enforceable against 
the principal. The contrapts in suit, 
therefore, are void aud must be declared 
as suoh, 

I accept this appeal, set aside the de- 
eras of the Courts below and decree the 
plaintiff's suit with costs throughout. 

DB./r.k. Appeal accepted . 
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Shadi Lal, C. J., and Coldstream, J. 

Harnamun —Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 370 of 1928, De¬ 
cided on 12th May 1928, from order of 
Sess. Judge, Lyallpur, D/- 24*2-1928. 

Penal Code , S . 302 — Youth charged with 
murder—So personal enmity with victims — 
Accused only a tool in hands of enemy of 
victims — Sentence of death should not be 
imposed. 

Youth alono does not constitute suoh an ex¬ 
tenuating circumstance as would justify the 
imposition oi the lesser penalty prescribed by 
the law. 

But where a youth charged under S. 302 
had no personal enmity with the victim, and 
he was found to be only a tool in the hands 
of the enemies of the victims, 

Held: tho extreme penalty of the law should 
not be exacted in the case. [P 856 0 1] 

Vasheshar Hath —for Appellant. 

Des Raj Sawhney —for the Crown. 

Shadi Lal, C. J. —On the night of 
28th/29th October 1927 Narain Singh, 
an* Arora of Chicho-ki-Mallian in the 
district of Sheikhupura, and his wife, 
Mt. Amar Kaur, were brutally assaulted, 
while they were sleeping on the roof of 
their house. The medical evidence shows 
that the husband sustained six incised 
wounds including fatal injuries on the 
neck; and that thq wife received four in - 
oised wounds on the head and other parts 
of the body. To these injuries the vic¬ 
tims succumbed almost instantaneously. 

Now Jagat Singh, a son of the viotims, 
deposes that on the night in question he 
was sleeping on a oharpoy at a short dis¬ 


tance from his parents, and that at about 
midnight he woke up on hearing the- 
9ound of blows being struck. He then 
saw one or two persons standing near the 
be! of his father, and he recognized one 
of them to be Kartar Singb. He also 
saw the prisoner Harnamun striking Mt. 
Amar Kaur with a hatchet. The wit¬ 
ness, thereupon, raised an alarm. While 1 
the person or persons who were seen 
standing near the bed of "Narain Singh, 
managed to make good their escape; 
Harnamun was arrested after he had 
jumped on to the roof of the shop of one- 
Mela Ram and ultimately into the lane 
near the house of one Isa Teli. In tho 
lane the arrest was made by Nawab Teli 
with the help of his nephew Sardara and* 
one Ahmad Din. 

The evidence of Nawab, Sardara andi 
Ahmad Din leaves no doubt that Harna¬ 
mun, when arrested by them, wa9 hold¬ 
ing a hatchet which was besmeared with 
blood, and that his hands and feet as well 
as his garments were stained with blood. 
The Imperial Serologist discovered human- 
blood not only on the hatchet, which was- 
recovered from the prisoner on the night 
in question, but also on the shirt and’ 
two chadars which were removed from 
his person. It is to be observed that 
the prisoner has not baen able to icApeaoh 
the impartiality or the veracity of these- 
witnesses who have absolutely no motive 
for fastening a false charge upon him. 
Indeed, he admits that on the night im 
question he was arrested by the above* 
mentioned witnesses, but explains that 
the arrest was made when he was running 
through the lane. It appears that he* 
lives in a house which is at some dis¬ 
tance from the lane where the arrest was 
made, and it is not explained why he- 
happened to be in the lane in the dead 
of the night and why he was running, 
away. 

The direct evidence given by Jagat 
Singh, corroborated, as it is, by the testi¬ 
mony of^ the disinterested witnesses* 
Ahmad Din, Nawab and Sardara, and re¬ 
inforced by the recovery of the hatchet 
and the garments which were found to- 
be stained with human blood, leaves no 
doubt whatsoever that the convict parti¬ 
cipated in the assault which resulted in 
the death of Mt. Amar Kaur.* It appears 
that he had no motive for causing tho 
death of either Mt. Amar Kaur or her 
husband Narain Singh, but it is beyond 
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dispute that he is a sepi (partner in cul¬ 
tivation) of one Kartar Singh, who was 
apparently not on good terms with 
Narain^ Singh. Be that as it may, the 
evidence summarized above make3 it 
absolutely clear that the prisoner, either 
alone or in concert with one or more per¬ 
sons, committed the murder; and that he 
hps been rightly convicted under S. 302, 
I. P. C. 

The questiocTof sentence, however, re¬ 
quires careful consideration. On the one 
hand we have the facts that the prisoner 
is responsible directly for the murder of 
Mt. Amar Kaur and constructively for 
that of Narain Singh, and that the double 
murder was committed after premedita¬ 
tion and in cold blood. On the other 
hand the medical evidence shows that 
he is a boy of about 17 years of age. I 
am not prepared to assent to the proposi¬ 
tion that youth alone constitutes such an 
extenuating circumstance as would justify 
the imposition of the lesser penalty pres¬ 
cribed by the law. We have, however, 
in this case, the additional circumstance 
that the prisoner had no personal enmity 
with either of the victims, and that he 
was probably a tool in the hands of their 
enemies like Kartar Singh who has been 
acquitted by the learned Sessions Judge. 
Having regard to all the relevant cir¬ 
cumstances I am of opinion that the ex¬ 
treme penalty of the law should not be 
exacted in this case. I, accordingly, ac¬ 
cept the appeal so far as to reduce the 
sentence of death to one of transporta¬ 
tion for life. 

Coldstream, J. —I concur. 

N.It. Sentence reduced. 
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Addison, J. 

Udc Sinah and others —Petitioners. 

v. 

Mohammada —Respondent. 

Criminal Revn. Petn. No. 2102 of 1927, 
Decided on 20th April 1928, from order 
of Sess-Judge, Ludhiana, D/- 12th De¬ 
cember 1927. 

Criminal P. C., S. 139-A—Order under 
S. 133— Denial of the existence of public right 
—Provisions under S 139-/1 are mandatory — 
The Magistrate is not to see the sufficiency but 
reliability of evidence in support of the denial. 

Where an order under S. 133 is made and 
the person proceeded against denies the exis- 
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twee of any public right, the Magistrate must 
lust look to a finding under S. 139-A whether 
there was any reliable evidence in support o( 
suoh denial. Where there is any reliable evi¬ 
dence the Magistrate must stay proceedings. If 
he finds, however, that there is no such evi¬ 
dence he can then proceed under S. 137. It is 
not the duty of the Magistrate to oomo to a find¬ 
ing whether the evidence is in his opinion suffi¬ 
cient to support the case . All be has to see is 
whether there is any reliable evidence in sup¬ 
port of the denial of any public right. If there 
is, the Magistrate must stay his hand till 
the other side has gone to a civil Court. 

[P 857 C 1] 

Fakir Chand —for Petitioners. 

Jogan Nath —for Respondent. 

Judgment. — One Mohammada ap¬ 
plied to a Magistrate, First Class, under 
S. 133, Criminal P. C., that the peti¬ 
tioners in this Court should bo directed 
to remove the obstruction erected by 
them in a publio way or show cause why 
this should not be done. The petition 
was referred to the Naib-Tahsildar for 
report, on receipt of which the Magis¬ 
trate, on 3rd October 1926, issued notice 
to the petitioners to remove the obstruc¬ 
tion or to show cause. When the peti¬ 
tioners appeared, certain witnesses on be¬ 
half of Mohammada were examined, but 
only one on behalf of the petitioners. 
Thereafter, on 19th July 1927, the Magis¬ 
trate by order directed the petitioner to 
clear away the obstruction from the 
public way within tea days. Against 
this order a revision petition was prefer¬ 
red in the Court of the Sessions Judge. 
The learned Sessions Judge was of opin¬ 
ion that a proper opportunity had not 
been given to the present petitioners to 
present their case and he directed the 
Magistrate that the petitioners should be 
given an opportunity to produce their 
evidence, documentary and oral, in sup¬ 
port of their allegations and that there¬ 
after the record of the ose should be 9ent 
hack to his Court for disposal. Accord¬ 
ingly, the present petitioner examined 
ceitain witnesses and proved certain 
documents before the Magistrate who re¬ 
turned the record to the Sessions Judge. 
On receipt of the record the learned 
Sessions Judge, without considering the 
evidence which he had ordered to be 
recorded as the petitioners had not been 
given an opportunity to produce it, dis¬ 
missed the revision petition apparently 
on the ground that the matter had finally 
to go to a civil Court and it did not 
much matter which of the parties had 
to institute the suit. The petitioners 
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have now applied to this Court on the 
'revision side. 

It is not disputed before ine that this 
case has Dot been properly heard by the 
Magistrate. Both he and the learned 
Sessions Judge seem to have neglected 
entirely the provisions of the new S. 139- 
A, Criminal P. C , which enacts that 
when an order is made under S. 133 for 
the purpose of preventing obstruction to 
the public in the use of a way the Magis¬ 
trate shall question the respondent as to 
whether he denies the existence of any 
ipublic right in respect of the way. If 
the respondent does so the Magistrate 
.shall, before proceeding under S. 137 or 
under S. 138, Criminal P C., enquire into 
the matter. It i3 further enacted that if 
in such enquiry the Magistrate finds that 
[there is any reliable evidence in support 
of such denial he shall stay the proceed¬ 
ings until the matter of the existence of 
such right has been decided by a competent 
civil Court, while if he finds that there is 
no such evidence he shall proceed as laid 
down in S. 137 pr S. 138, as the case may 
require. In the present case nothing like 
this was done. The Magistrate proceed¬ 
ed entirely under S. 137 and decided the 
case without first coming to a finding 
under S. 139-A whether there was any 
reliable evidence in support of such de¬ 
nial. Whore there is any reliable evi¬ 
dence the Magistrate must stay proceed¬ 
ings. If he finds, however, that there is 
no such evidenoe he can then proceed 
under S. 137. I might note in this con¬ 
nexion that it is not the duty of the 
Magistrate to oorne to a fioding whether 
the evidence is in his opinion sufficient 
to support the case of the respondents, 
that is, the present petitioner before me ; 

; all he has to see is whether there is any 
reliable evidence in support of the denial 
of any public right in respect of the way. 
If there is, the Magistrate must stay his 
hand till the other side has gone to a 
civil Court. 

With these remarks I accept this peti¬ 
tion, set aside the orders of the Courts 
below and direct the Magistrate to pro¬ 
ceed as laid down in S. 139-A, Criminal 
* ■ C., and as explained above. The evi- 
• dence already recorded before the Magis¬ 
trate and by order of the Sessions Judge 

•can stand, but additional evidence can be 
produced. 

Petition allowed . 
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Zafar Ali and Dalip Singh, JJ. 

Bishen Ghand and other —Plaintiff 3 

—Appellants. 

v. 

Narain Singh and another — Defen¬ 
dants—Respondents. 

First Appeal No. 2728 of 1923, Deci“ 
ded on 11th April 1928, from a decree 
of 1st Cl. Sub-Judge, Lahore, D/- 21st/ 
24th August 1923. 

Contract Act , 5 . 74 — Entire principal to to 
paid in default of any instalment—Bond pro¬ 
viding interest at Its. 2 per cent, per mensem 
from the date of execution—Plaintiff claiming 
that rate only from the dale of default —In- 
merest 'was held not penal , the rate being 
ordinary . 

Interest which is payable after default, no 
interest being payable until default, may be 
treated as a penalty if the rate of interest 
charged is exorbitant. [P-858 0 1 ] 

Tbe bond provided that the entire principal 
was to be paid in case cf default of payment of 
any instalment and though it stipulated in¬ 
terest at the rate of R 9 . 2 per cent, per mensem 
from the date of execution of the bond, the 
oreditor claimed that .rate only from the date 
of default. 

Held: that interest at that rate from the 
date of default was not penal the rate being the 
ordinary rate. [P 858 C I] 

Tirath Ram and Amar Nath Monga — 
for Appellants. i 

Amar Nath Chopra and Maya Das — 
for Respondents. 

Judgment. —In this case the plain¬ 
tiffs sued the defendants on a bond 
alleged to be executed by the father of 
the defendants and the defendants on the 
19th November 1927. The said bond, 
the execution of which was admitted by 
the defendants, contained a condition for 
payment of the principal due by instal¬ 
ments It also provided that in case of 
default of payment of any instalment 
tho entire amount of debt found due at 
the time of default was to be paid at 
once and further that the exeoutant 9 
would pay interest at the rat* of Rs. 2 
per cent, per mensem from the date of 
the execution of the bond. Upon this 
bond, therefore, the plaintiffs prayed for 
a decree for Rs. 13,664 and future in¬ 
terest at the rate of Rs. 6 per cent, per 
annum from the date of institution of 
the suit till realization and for costs. 

The defendants raised the plea .that 
the interest was penal and that the claim 
included an enormous amount of interest. 
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Broadway and Agha Haider, J.J. 
Des Raj —Abased—Appellant. 


v. 


The trial Coart framed two issues : (1) 

Is the interest penal? and (2) To whit 
amount is the plaintiff entitled? On 
the first issue it held that though ad- 
mittedly default hid been made, the 

stipulation to pay interest at 2 per cent. Emperor -Opposite Party, 

per mensem from the date of the execu- n . . . . , XT 

tion of the bond upon default was penal C " m . inal t £PP? al N °- 435 of 192 3. 
and, therefore, it allowed the plaintiffs \? fch J ? n 5 , l9 A 3 '. order of ' 

the principal amount of Rs 6,100 and 
only half the amount of interest, namely, 

Rs. 3,782. The plaintiffs were given a 
decree for Rs. 9,832 with costs in pro’ 
portion and no future interest was 
allowed. 

The plaintiffs on appeal urge that they 
should be allowed interest from the dite 
of default at the rate agreed udou bet¬ 
ween the parties and that this term of 
the contract was not penal. Plaintitfs- 
appellants’ counsel has referred us to 
S. 74, Contract Act and the commentary 
of Mr. Pollock at p. 429, 5th Edition. 

We agree generally with the view ex¬ 
pressed by the learned author that though 
the rulings of the Court have not always 
been consistent on the point, the general 
principle seems to be that interest which 
is payable after default, no interest being 
payable until default, may be treated as 
a penalty if the rate of interest charged 
is exorbitant. In the particular case 
before us the rate of interest on the pre¬ 
sent bond, which is made up of previous 
bonds, is 2 per cent, per mensem, and the 
evidence led by the defendants them¬ 
selves shows that 2 per cent, per mensem 
was the ordinary rate of interest in theS3 
suits. As the plaintitfs-appellants are 
not claiming interest from the date of 
the execution but only from the date of 
default, it beome3 unnecessary to decide 
that question. We hold on the facts of 
this case that the plaintitfs-appellants 
are entitled to the enhancement of 
Rs. 3,000 claimed by them in this appeal. 

We accordingly accept the appeal and 
increase the amount of Rs. 3,000. We 
further consider that future interest at 
the rate of 6 per cent, per annum should 
be allowed to the appellant from date 
of suit till realization. The appellants 
will have the co3ts of this appeal 

N.K. Appeal allowed. 


Sess. Judge, Karnal, D - 17th March 1928. 

(а) Penal Code , 5s. 201 and 302 —Accused’ 
knowing the fact of murder and also the place 
of the dead bodies—Removal of ornaments by 
accused from the dead body—Confession made- 
to lambardar—Conviction under S. 302 based 
on such confession teas held to be not saf* and' 
the accused was convicted under 5. 201. 

.4 who was charged under S. 302 knew* 
where the bodies of the murdered persons were.. 
He also knew that murder hid been committed. 
The jewellery removed by him from the dead • 
body was subsequently produced and identified. 
Moreover he confessed his guilt to the lam¬ 
bardar of the village. 

Held : that it was not safe to rely upon the 
the confession mide to the lambardir and 
therefore he could not be convicted under 
S. 302. But the evidence was sufficient tc * 
convict him under S. 201. [P 860 C 1] 

(б) Evidence Act, S. 24— Extra judicial 
confessions are not entitled to any weight—To 
base conviction on such a confession is not safe. 

Apart from the question whether or not extra 
judicial confessions are inadmissible in evi¬ 
dence. thev are not of such a nature as enti- 
title them to any weight, because it is impossi¬ 
ble to ascertain the exact words used by the* 
person. To base a conviction on such a con¬ 
fession is not safe : 14 P. R. 1911 (Cr.) f Relied 
on. [P S60 C 1] 

Shamair Chand and Qabul Chand—lox * 
Appellant. 

Ram Lai —for the Crown. 

Broadway, J.— Des Raj, son of Jo- 
wahar, a Jat of Monza Chiri in the- 
Rohtak District, has been convicted of 
having caused the death of Mt. Pato and 
her boy, Jage Ram, aged five years, and, 
under S. 302. I. P. C has been sentenced* 
to death. He has appealed and the case- 
is also before us under S. 374, Criminal 
P. C.. for confirmation of the death sen-^ 
tenee. 

According to the prosecution the ap’" 
pellant is said to have murdered Mt. 
Pdto and her little boy on 5th Septem- 
ber 1927, the motive being pare greed 
as the unfortunate woman was wearing : 
a few ornaments and was a total stranger 
to Des Raj. Having murdered the mother 
and child he is supposed to have buried 
them in the field of a relative of his named 
Dharam Chand. This Dharam Chand,. 
on the evening of 6tb September 1927,. 
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was sitting outside his house smoking 
with a man named Nahna when, after 
the night had fallen, he noticed the ap¬ 
pellant pass in front of his house with a 
kassi in his hand and a basket on his 
head. Dharam Chand, who is a cousin 
of the appellant and i> a Sirbrah Lam- 
bardar, suspected that Des Rij was up to 
some mischief, as he looked on him as a 
bad character. He accordingly with Nahna 
proceeded to follow him. He saw Da3 Rij 
go to hia (Dharam Chaod's) field and 
begin digging in a Kbaud or water course 
there. Presently they saw him dig out 
of the earth the body of a child and pub 
it in a gunny ba^. Upon this they ap¬ 
proached and seized him. They also 
noticed that there was a larger grave 
which contained the bo'ly of a grown-up 
person. According to Dharam Chand he 
and Nahna, his companion, questioned 
Des Raj, who, after some prevarication 
admitted that he had killed the woman 
and the child in order to rob them of 
their jewelry and that he had b iried the 
bodies in the field and had come this 
night in order to dig up the corpses and 
place them further away, preferably 
within the area of the neighbouring vil¬ 
lage. Dharam Chand fell in with the 
idea and made the suggestion that, in 
order to make things quite certain, it 
would bo as well to take the bodies away 
to a considerable distance. 

Leaving Des Raj and Nahna on the spot 
he returned to the village promising to 
bring a bullock cart in order to dispose of 
the corpses properly. On arriving at the 
village he collected the lambardars and 
choukidars telling them that Jie had some* 
thing of importance to convey to them, 
and when they came out of the village he 
told them that Des Raj had committed 
the doable murder. The party then went 
to the field, and, on seeing people ooming 
instead of bullock cart, Des Raj at¬ 
tempted to run away but was pursued by 
Dharam Chand and Nahna and brought 
back. It is said that, at the instance of 
the lambardars and sufaidposh, Des Raj 
admitted his guilt and stated that he 
baa got the jewelry, some in his own 
house and some deposited or pawned with 
Hanaya goldsmith. Dharam Chand was 
sent off to make a report and after he had 
gone the lambardars took Des Raj to the 
village where he produced from his house 
certain artides of jewelery which the 
lambardars made him replace and clos* 


ing the door placed a guard on it. He then • 
took them to the shop of Kanaya gold¬ 
smith and g?t him to produce a hasli. 
This hasli was also left with Kanaya whc 
was directed to replace it in his shop and 
the shop was guarded. Dos Raj was then 
taken back to where the corpses were 
and there kept till the arrival of the 
police. Subsequently the police re¬ 
covered from his house the articles of 
jewelry that were there and from Kanaya 
goldsmith the hasli referred to above. 

The appellant denied all knowledge of 
these articles of jewelry and states that 
he knows nothing about them. The hus¬ 
band and brother-in-law of the unfortu¬ 
nate woman have sworn that these orna¬ 
ments belonged to Mt. Pato. I see no 
reison to doubt the correctness of this 
identification and hold that they have 
been properly identified as the property 
of the murdered woman Mt. Pato. 

It is clear that, owing possibly to his- 
relationship with the appellant, Dharam 
Chand has somewhat trimmed his evi¬ 
dence in favour of the appellant. Having 
adhere! to his statement as made at the 
police station, when he made the first in¬ 
formation report, in his cross-examina¬ 
tion, he boldly admitted that a few weeks 
before he had been assaulted by his 
cousin, the appellant, although that as¬ 
sault appears to have led to nooomplaint 
of any kind. He also admits that he had 
been followed to where the bodies were > 
di-covered by oue Ram Chand Khati and 
further that this Ram Chaud Khati had 
informed him that the bodies were there 
on the morning of 6th September 1927. 
Ram Chand has been produced as a wit¬ 
ness for the defence and his statement 
hag only to be read for it to be realized 
that he is an unmitigated lair. The whole 
story told by him is false from begin¬ 
ning to end. Similarly Dharam Chand 
has admitted in his cross-examination 
that the wife of his half brother Sartu. 
for whom he is acting as sarbrah lam* 
bardar was suspected of having a liason 
with the appellant, a statement that is- 
to my mind olearly false. 

There is ample evidence on the reoord 
to show that the appellant knew where - 
the bodies of these murdered persona 
were. There can be no doubt to my mind 
that he also knew that murder had been 
committed The fact that ha removed 
the jewellery which was subsequently 


560 Lahore 


Bacean Singh y. Lal Cbaxd 


1928 


produced and identified as belonging ’to 
the deceased woman is also an important 
piece of evidence against him. These 
pieces of evidence, however, do not, in 
my judgment, establish his guilt under 
3. 302, I. P. C , and as I consider that it 
would be not safe to rely on the con¬ 
fessions to the lambardars, zaildars and 
; uffaidposb, his conviction under 3. 302, 
I. P. C., cannot be maintained. On this 
record it is unsafe to rely on the confes¬ 
sions, because as is usual in extra-judicial 
confessions of this kind, it is almost im¬ 
possible to ascertain the exact words used 
by the person confessing. In the present 
case the lambardars, etc , have frankly 
admitted that the confession made to 
them was made by the appellant on their 
definitely promising immunity if he made 
a clean breast of the affair. Whether or 
not, therefore, the confessions are inad¬ 
missible in evidence (as would appear to 
be indicated by the decision of a Division 
Bench of this Court in Qutb Ali v. 
Emperor (l), they are not of such a na¬ 
ture as entitled them to any weight. At 
the same time there can be no doubt the 
appellant has committed an offence under 
S. 201, I. P. C . and as the offence which 
he knew to have been committed was 
punishable with death, I would a ter the 
•conviction from S. 302 to one under 
S. 201, I P C , and sentence him to 
seven years' rigorous imprisonment. I 
would therefore accept the'appeal to this 
extent, the sentence of death not being 
•confirmed. 

Agha Haidar, J.— I agree. In my 
opinion the evidence on the record is not 
sufficient to establish the offence under 
S. 302, I. P. C. t against the appellant. 
The case appropriately comes under 
3. 201. I. P. C., and I agree with the 
order passed by my learned brother. 

N.K. Conviction altered. 

(1) 119111 14 P- B- 1911 Cr.=l2 I. C. 973— 
42 P. W. R. Cr. 1911. 
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Zapar Ali and Jai Lal, JJ. 

Bachan Singh and others— Defendants 
—Appellants. 

v. 

Lal Chand and others— Plaintiff and 

Defendants—Respondents. 

Second Appeal' No. 1439 of 1923, De¬ 
cided on 9th March 1928, from decree 
of Addl Dist. Judge, Ferozepore, D - 12th 
May 1923. 


Punjab Tenancy Act, S. 53, Ch. (1) (2) 0)— 
Agreement to sell occupancy holding to a ifra*- 
gerSotiu of sile served on the landlord — 
Period fixed by Revenue Ofleer to pay price — 
Landlord not paying price but privately pur¬ 
chasing the holding after that period—Such 
sale is readable at the instance of the purchaser . 

A ;enam whs had agreed ;o sell his oc¬ 
cupancy holding so a s:ranger served a notice 
on his landlord as requirei under Cl. 2 of S. 53. 
But instead of saking this opponuni.y to pur¬ 
chase the holding, she landlord privately pur¬ 
chased the holding from the tenant after the 
expiry of the period hied by she Revenue 
Oficer for paying the price- The purchaser 
sued to enforce the specific performance of the 
contracs of sale. 

Held: that he was so entitled aa she sale to 
the landlord was voidable at his instance 

[P S61 Cl] 

Faqir Chand—lor Respondents 


Judgment.—This was a suit to enforce 
specific performance of a contract to sell 
an occupancy holding. The tenant duly 
executed and registered the agreement 
and in accordance with its terms took 
action under ' S. 53, Punjab Tenancy 
Act, and served upon his landlords 
through a Revenue Officer, a notice of his 
intention to sell. Though the tenant 
had contracted to sell the holding for 
Rs. 600 the Revenue Officer fixed it3 
value at Ra. 879-6-0 The landlords ap¬ 
pealed against the order out the appeal 
was dismissed. They failed to deposit 
in the Court the price thus fixed, but 
after the expiration of the period within 
which they had to deposit the money 
they privately purchased the occupancy 
rights from the tenant himself. The 
plaintiff to whom the tenant had con¬ 
tracted to sell contended that he (tenant) 
was bound by his contract to sell the 
holding to him as the landlords hai lost 
their right to purchase it and that the 
sale to them was consequently void as- 
against him. This contention did not 
find favour with the trial Court but was 
accepted by the learned District Judge 
and the landlords have appeared in this 
Court in second appeal. 

We are of opinion that the view taken 
by the learned District Judge is correct 
By virtue of Cl. ,(i). S. o3. Punjab 
Tenancy Act. an occupancy tenant has 
the right to sell bis holding to a 
stranger if his landlord should Jail to 
purchase it when given an option to do 

so in accordance with Cls. an J 
that section. In the present case the 
landlords did not avail themselves of the 
opportunity thus given to them and .he 
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tenant was then competent to sell the 
holding to the plaintiff in fulfilment of 
( the contract made with him. By selling 
( it to the landlord* he broke that contract 
;and as the landlords hid notice of that 
^contract the sale to them was voidable at 
the instance of the plaintiff. 

We, therefore, dismiss the appeal with 
costs. 

N -K. Appeal dismissed . 
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Addison, J. 

Hans Raj Accused—Petitioner. 


next held that the petitioner, the owner 
of^ the garden, had nothing to dc 
with the cultivation and was not guilty 
of an offence under S. 61 (2) (b) of the 
Act. As, however, it was his duty to • 
see that his mali and Beldar did not 
cultivate any objectionable article -or 
cleared away any objectionable article 
when it $rew and as the petitioner bad 
not seen to this, he, as owner of the 
garden must be held to be in possession 
of *the growing hemp plants and was 
thus guilty of a technical offence under 
S. 61 (1J (a) of fcbe Act. For this offence- 
he sentenced him to pay a fine of Rupees-* 
300. 


v. 


Emperor— Party. 

Criminal Rsva. Pefcn No. 1932 of 
1927, Decided on 13th March 1923, from 
order of Ssw-Joige, Fsrozjpire. D'- 
14th N >veraber 1927. 

Punjab Excise Act (L of 1014), S. 61 (2) (&)— 
Owner of a neglected garden open to public 
charged for cul'iva'.ing hemp—Growth of 
hemp spontaneous—No secrecy observed—Owner 
cannot be so convicted. 

Where there was spontaneous growth of hemp 
in a neglected garden open to the public and no 
attempt at secrecy was made, 

c J* e ° W , n 1 r oaanot bo convicted under 

f* OMJJ lb) and his negligence in not recognis¬ 
ing these plants and having them weeded out 
of hia garden did not make him guilty of the 
offence of cultivating them. 

[P 861 C 2, P 862 C 1] 

Uevan Petman and Bhagat Ram Puri 

for Petitioner. 

Anant Ram Kkosla —for the Crown. 

Judgmcnt.-On 0 Hans Raj, Banker, 
Mill Owner and Manioipal Commissioner 
of Ferozepore, was sent np for trial under 
b. 61, Excise Act, for having cultivated 
hemp in his garden just outside Feroze- 
pore City. An excise party went to 
this garden on 25th April 1927, and cut 
Borne six maunds of hemp which was 
growing in different places there. The 
Magistrate who triad the case framed 
two oharges one under S. 61 (2) (b) of 

iVnd^q c? r /,w lb ! VatiDg hemp and 000 
under S. 61 (l) ( a ) 0 f the Act for posses¬ 
sion of an exoisable article. ’ 

cultivation the Magistrate 
said that the quantity was so large that 
it could hardly be concluded that the 
hemp was of spontaneous growth. Later 

n hat 3 fch0 hemp pl * nts m ust 
ave been allowed to remain there inten- 

ttonaHy while his final conclusion was 

that they had been cultivated. He 


Un appeal the Sessions Judge, set 
aside the conviction under S. 61 (l) ( a ) 
of the Aot but oonvicted the petitioner 
under S. 61 (2) (b) of the Act for cultivat¬ 
ing the hemp. The operative part of 
his judgment is as follows : 

I reject all the grounds of appeal tendinc tc 
dispute cultivation of hemp in appellant’s 
garden. Even if hemp were of spontaneous 
growth in Ferozepore its preservation in such 
quantities in a garden which as it irows 
vegetables would normally be weeded amounts- 
to cultivation. 

The judgment is very brief and does 
not touch the voluminous evidence on 
the record. The garden is about seven 
ghnmaons in size and from the evidenoe- 
it is clear that it is negleobed like the. 
gardens of most Indians. A mali and 
some Beldars do look after it. It is full 
of trees the fruit of which is leased out 
each year. Only in one plot doeg it ap- 
pear that vegetables were grswn. It was- 
watered but the fruit trees required 
watering. A fruit garden, as this is, is not 
usually carefully weeded. It is clear that 
the petitioner stays away from Ferozepore 
for long periods both in the oold and hot 
weather It is also in evidence that 
this garden u open to the public and the • 
public walk in it. Further, the principal, 
plaoes where the hemp was growing are- 
near one of the two entrances. It is., 
obvious from this description that ne 
attempt at seoreoy was made. 

Further there i 8 very good evidence 
on the reoord that the hemp plant grows 
in large quantities apparently spontane-• 

mo ? 1D ^ D n-t ab °£ 6 Ferozepor0 Canton¬ 
ment and City. Certain photographs of 

growing hemp plants have been put in. 
Photograph D. 0. taken near the Canton¬ 
ment Railway Station shows a growth, 
of hemp plants which would lead any. 
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person looking at it to think that these 
plants were cultivated though they are 
growing on waste land Other two photo¬ 
graphs show very fine hemp plants 
growing in the middle of vegetable fields. 
Captain G. S. Gill, I. M. S , has stated 
that he saw 50 or 60 such plants in the 
garden of the bungalow of the Deputy 
Commissioner two years ago. This gentle¬ 
man was brought up in Ferozeporo and 
ha3 deposed that he used to go to the 
petitioner's garden when he was a boy 
some 15 years ago. He recollects that at 
that time the garden in question had 
much hemp growing in it. In these cir¬ 
cumstances it appears to me a legitimate 
conclusion that the hemp found in the 
petitioner's garden by the excise party 
was of spontaneous growth It was 
growing in a neglected garden open to the 
public and has always grown there. It 
may be that during the watering of the 
fruit trees or the small vegetable plot 
some water benefited these hemp plants 
which sowed themselves from year to 
year, but I do not think that that 
amounts to cultivation The raid took 
place on 25th April last and when a 
Magistrate went there on 10th Juno he 
found the plants again beginning to grow. 

I am in entire agreement with the 
Magistrate that even if the mali and 
Beldars had cultivated these plants, 
there was nothing to show that the peti¬ 
tioner had any hand in this. When the 
Excise party went to h'is garden he at once 
told them that there could be nothing 
wrong as he had seen plants of a similar 
nature growing in many other places 
and gardens. He offered to take the 
excise party to these places but they de¬ 
clined to go. This conduot of his tends 
to show his innocence and not his guilt. 
In my judgment, therefore, it must be 
held that the plants in question grew 
spontaneously and that in any case the 
petitioner had nothing to do with their 
cultivation. It may be the case that he 
was negligent in not recognizing these 
plants and having them weeded out of 
his garden, but that would not make him 
guilty of the offence of cultivating them. 

I accept his petition and set aside his 
conviction and sentence. The fine, if 

paid, will be refunded. 

vr zr Conviction set aside. 
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Bhide, J. 

Hukam Chand —Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 1478 of 1927, De¬ 
cided on 14th April 1928, from order 
of Dist. Judge, Attock, Dr 8th November 
1927. 

Criminal P. C., S. 195—Prosecution under S. 
193 Penal Code—Statement corrected In cross • 
examination—Sanction should be refused. 

Where a witness corrects, when oross-exa- 
mined, his previous false statement, no sanction 
for his prosecution should be granted as no 
conviction can be sustained : 6 W. It. Cr. 92 ; 

7 W. B. Cr. 49 and 19 Bom . L. It. 61, Foil. 

[P 862 C 2] 

Gokal Chand Narang—lor Appellant. 

Muhammad Monir—loc the Crown. 

Judgment. —Thi3 is an appeal from 
an order cf the District Judge, Attock, 
sanctioning the prosecution of Lala 
Hukam Chand, contractor, under S. 193, 
I. P. C,, in respect of a statement made 
by him as a witness in the Court of the 
Subordinate Judge, Pindighob, on 11th 
January 1926. The portion of the state¬ 
ment which has been made the basis of 

the complaint ran as follows : 

Tho debt due on both the bouds has boon 
paid now. Yaran and Nur Khan received Rs. 
100 from Shura by mean9 o! this receipt Ex. D-‘J 
• • • Receipt mentioned above i9 dated 

18th May 1925 'equivalent to 5th Jeth 1982). 

The learned Judge was apparently of 
opinion that tho statement of Lala 
Hukam Chand that the receipt Ex. D-2 
was written on 18th May 1925, in lieu of 
Rs. 100 was false and that the receipt 
was as a matter of fact a forgery. This 
view was based on a statement made by 
Lala Hukam Chand in the course of his 
deposition that two bonds for Rs. 200 and 
Rs. 8J respectively were exeouted by 
Shera on the same day. It appears that 
the bonds bore date 8th Har 1982, cor 
responding to 22nd June 1925, while the 
receipt is dated 5th Jeth 1982 oorre3 
ponding to 18th May 1925. The receipt 
and tho bonds were, therefore, obviously 
not e^outed on the same day. The wit 
ness at first made an inoorreot statement 
in this respect, but when cross-examined 
he corrected himself and deposed that 
the documents were not exeouted on the 
same day. In the oiroumstances I do 
not think that the portion of the depo 

sition of Lala Hukam Chand which ha 
been made the basis of the complaint 
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•could sustain any conviotion. That por¬ 
tion had been subsequently corrected by 
the witness, and there is, vide inter alia. 
Queen v. Rally Churn ’Gangooly (1), In 
fe Pandu. .Varna)i Gacande (2) and Queen 
|V. Niruni (3), ample authority for the 
proposition that in such circumstances 
ao sanction for prosecution should be 
granted. The learned counsel for the 
Crown also did not oppose this appeal. 

I accordingly accept the appeal, set 
aside the order sanctioning the prosecu¬ 
tion of the appellant and direct that the 
complaint instituted in pursuance of the 
sanction shall be withdrawn. 

R-K. Appeal accepted. 

(11 6 \V. R. Cr. 92. 

(2) [1917] 19 Ban. L. R. 61=39 I. G. 320=513 
Cr. L. J. 460. 

(3) 7 \Y. R. Cr. 49. 
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Addison, J. 

Qadir Bakhsh and others— Accused— 
■Petitioners. 

v. 

Emperor —Opposite Party. 

Criminal Reyn. Petn. No. 196 of 19 28, 
Decided on 4th May 1928. from order of 
Ses3. Judge, Ferozepore, D/- 5th Decern* 
•her 1927. 

Criminal P. C., Ss. 424 and 367—Jh appel¬ 
late Court should write such a judgment which 
can be followed without reference to the judo- 
ment of the trial Court. J 

It is the duty of an appellate Court not only 
to examine the evidence but also to write a 
judgment affording a clear indication that ths 
appeal has been properly tried and tho points 
urged by the appellants have been duly con¬ 
sidered and decided. An appellate .Court fails 
in the discharge of tho duty imposed upon it by 
■law if it writes a judgment whioh oannot be 
lollowed without a referenos to the judgment 
■of the trial Oourt. [p 8G3 c 

Lai Chand Mehra —for Petitioners. 

Khurshaid. Zaman for Government 
■Advocate lor the Crown. 

three petitioners 
Mansa Singh, Qadir Bakhsh and Ghalam 
were sentenced under S. Ill, I. P. C., to 
■certain terms of imprisonment by a 
Magistrate of the First Class. They 
appealed against their ooaviotions and 
■ ^sentences but the appeal against their 
conviotions was dismissed by the learned 
.Sessions Judge, though it was accepted 
oy him to the extent of reduoing the sen¬ 
tences of imprisonment to one year’s 


rigorous imprisonment each. Against this 
decision they have preferred this revision 
petition. 

The judgment of the learned Sessions 
Judge has been attacked on tbe ground 
that it doe3 not satisfy the requirements 
of S. 367, Criminal P. C., the provisions 
of which are, under S. 424 of the Code, 
applicable to the judgment of an appel¬ 
late Court. It is not necessary for such 
a Court to write a long and elaborate 
judgment, but as laid down in Dalip 
Singh v. Emperor (1) it is clearly its 
duty not only to examine the evidence but 
also to write a judgment affording a clear 
indication that the appeal has been pro¬ 
perly tried and that the points urged by 
the appellant have been duly considered 
and decided. An appellate Court fails in 
the discharge of the duty imposed upon 
it by law if it writes a judgment which 
cannot be followed without reference to 
the judgment of the trial Court. In the 
present case the judgment of the learned 
Sessions Judge cannot be followed with¬ 
out reference to the judgment of the trial 
Court. It does not appear from it that 
the appellate Court appreciated the 
points for deoision and considered the 
evidence. 

In these ciroumstanoe9 I accept the 
petition, set aside the judgment of the 
learned Sessions Judge and return the 
appeal of the petitioners to hied to be 
deoided in aooordanoe with law. 

N - K - _ Petition allowed. 

U) A- I. R. 1921 Lah. 102=2 Lah. SOS. 
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Addison, J. 

Kura Mal and others— Aooused—Peti¬ 
tioners. 


v. 


Emperor —Opposite Party. 

Criminal Revu. Petn. No. 31 of 1928, 
Deoided on 13th April 1928, from an 
order °f the Dist Magistrate, Guragaon. 
ur Jlsb August 1927. 


X-»*v« 




* • '■'•i o. —TWO 

dx If event sides-Order under ‘ S. loTiii? 

LUrlVlu* rtSk t " aions /or thinking that 
l<iere w danger of breach of peace • 

“® ra i«°t that two parlies had taken dif- 
terent sides m Municipal politios is not suffi- 

a “ ba i“R P^sed on the mUb® 

3 uud «S.107 without station 
the risk or reasons which exist for thinking 
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that there was a danger of the breach of the 
peace between the two parties. [P S6i C l] 

C. L. Gulati —for Petitioners. 

Edmunds for Government Advocate — 
for the Crown. 

Judgment—The seven petitioners, 
who are Hindu residents of Faridabad, 
a town in the Gurgaon District, were 
ordered on 21st June 1927, to execute 
bonds with one surety each to keep the 
peace for one year under S. 107, Crimi¬ 
nal P. C. Their appeils were dismissed 
by the District Magistrate, and their 
petition for revision was admitted by 
a learned Judge of this Court with the 
following remarks: 

Is there a judgment or an order intelligible 
to any but residents of Faridabad ? 

I have now heard the learned counsel 
appearing for the petitioners and for the 
Crown. 

It is certainly the case that there is no 
proper judgment or order by the District 
Magistrate disposing of the appeals. 
Nothing appears in it from which the 
conclusion could be properly drawn that 
there was a dinger of a breach of the 
peace on the part of the petitioners. 
Fourteen persons on the one side and six 
on the other, were placed on security. 
-.It does appear, however, from this judg¬ 
ment that in Municipal affairs certain 
members of the two parties placed on 
security were taking different sides, and 
the District Magistrate was of opinion 
that, in order to end this unseemly strug¬ 
gle, it would be taking too big a risk to 
let any of them g) free What the risk 
was i 3 not stated, or what roasons there 
were for thinking that there was a danger 
of the breach of the peace between the 
5wo parties. 

I have looked at the evidence in the 
case and the order of the Magistrate. It 
Idoes appear that one day there was an 
altercation between several Musalmans 
'in the presence of the Tahsildar. Apart 
from that event, there is no evidence 
that there was any danger of breach 
of the peace. The mere fact that two 
parties had-taken different sides in Muni¬ 
cipal politics is not sufficient for an order 
being passed under S. 107, Criminal P. C. 

In these circumstances I do not con¬ 
sider it necessary to send the case back 
for the District Magistrate to write a 
proper order. Only three months remain 
before the year will expire. I accept the 
petition and set aside the order directing 


the seven petitioners to furnish security 
under S. 107, Criminal P. C. 

N.K. Petition allowed. 
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Harrison and Dalip Singh, JJ. 

Duni Chand —Petitioner. 

v. 

Commissioner of'Income-tax, Lahore — 
Respondent. 

Civil Misc. Appln. No. 350 of 1926,. 
Decided-on 6th February 1928. 

Income-tax Act, S. 30, Proviso—Assesee held 
to be a resident of British India and assessed 
under S. 23 (4)— Appeal on the ground that he 
was not a resident of British India dismissed 
as not tenable under S. 23 (4)— Commissioner 
declining to make reference—Commissioner 
was directed to refer the question of law 
whether proviso to S. 30 bars appeal or not. 

The assessae was held by the Income-tar 
Officer to be a resident of British Indii and was 
assessed under S. 23 (4) on his failure to com¬ 
ply with the terms of notice under S. 22(4). 
He appe«led to the Assistant Commissioner on 
the ground that he was not a resident of Bri¬ 
tish India. The appeal was dismissed on the 
ground that no appeal lay from an assessment 
under S. 23 (4). The Commissioner refused tc 
take action under S. 66 (2). 

Held: that the Commissioner ought to have- 
referred the question of law with his own opi¬ 
nion thereon, the question being, was the As¬ 
sistant Commissioner bound to decide whether 
the assessee was or was not a resident of 
British India or does the proviso to S 30 bar an 
appeal on the question of liability to assess¬ 
ment when action has been ostensibly taken, 
under S. 23 (4) : A. I. P.. 1026 Lah. 400, Disf. 

[P 865 C 11 

G. C. Nara ig—lor Petitioner. 

Jagan Hath —for Respondent. 

Order. 

Harrison, J. —The Income-tax Officer 
of the Hazara Circle, in the North-West 
Frontier Province, in a considered order,, 
held that one Bhagat Duni Chand was- 
a resident of British India and carried on 
business at Haripur in the Hazara Dis¬ 
trict. He thereupon served him with a 
notice under S. 22 (4) of the Act and, as 
he failed to comply with the terms of 
the notice, he made an assessment under 
S. 23 (4) to the best of his judg¬ 
ment. From that assessment Bhagat 
Duni Chand appealed to the Assistant 
Commissioner and took the ground that 
he was not a resident of British India. 
The Assistant Commissioner, holding, 
that no appeal lay from an assessment. 
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under S. 23 (4). dismissed the appeal. 
The Commissioner, in his turn, dismissed 
the application for review and, holding 
that no point of law arose, refused to 
take action under S. G6 (2) when asked 
to do so. 

Before us it is urged that Bhagat Duni 
Cband was entitled to an adjudication by 
the Assistant Commissioner as to whether 
or not he is a resident of British India 
in the sense in which the words are used 
in the Aot. Counsel for the Crown has 
relied on Benarsi Das v. Commissioner of 
Income-tax (1), but this ruling in our 
opinion does not advance the position 
at all. Granted that a man is an as* 
sessee and liable, therefore, to pay tax, 
and aotion is taken under S. 23 (4), the 
matter is ended and he cannot challenge 
the correctness of the assessment or any 
other question incidental thereto. The 
question still remains whether he is or is 
not liable at all. We, therefore, direct 
the Commissioner to refer the question 
of law with his opinion thereon, the 
question being was the Assistant Com¬ 
missioner bound to decide whether Bhagat 
Duni Chand was or was not a resident 
of British India or does the proviso to 
S. 30 bar an appeal on the question of 
liability to assessment when action has 
been ostensibly taken under S. 23 (4). 

_ R - K - _ Reference directed. 

(1) A. 1. R. 1926 Lah.-400=7 Lab. 226, 
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Tek Chand, J. 

Aziz Ahmad —Aooused—Petitioner. 


v. 

Emperor —Opposite Party. 

Criminal Revo. Petn. No. 1292 of 
1927, Dooided on 25th April 1928, from 
an order of Soss.-Judge, Delhi, D/*5th 
July 1927. 

Penal Code, Ss. 500 and 501 —Communal 
tension in tense—Article calculated to stir up 
communal feelings—- Editor should be severely 
dealt with—Out editor a tool in hands of pro 
priotor hfi/t rin/i _ * - 

and 
awa 

, - • — -*->»»•*.., VC/ tuaon WUSM<7/| 

me fact that editor is a dummy editor is no 
ground by itself for reducing sentence . 

An editor of a newapapor who at -a time of 
intense oommuual tension first publishes a 
laise and fabricated aooount of an innocent 
Booial function in terms oaloulated to stir up 
communal feelings and then malioiously and 
Jaoorreotly givos out that the false information 
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on which the publication was based, had been 
supplied by a person who had in /act never 
done so, cannot-bo lightly dealt with. But 
where the editor is a mere tool in the hands of 
a proprietor who bears ill-will towards the 
complainant, and the proprietor admits that 
he wrote the article, lenient view should be 
taken in awarding punishment, though the 
mere circumstance that such an editor is not 
the writer of the article or is a dummy editor 
is no ground by itself for reduction of the 
sontence. (p 867 O 2] 

Aziz Ahmad — for Petitioner. 

Shamair Chand —for the Crown. 

Judgment— The petitioner Aziz 
Ahmad, Aziz Akbarabadi, Editor of a 
Vernacular newspaper calhd the 
" Muballigh, *’ published at Delhi, has 
on a complaint filed by one Qazi Habib- 
ud-Dio, Watch and Spectacles Merchant, 
Patehpuri, Delhi, been convicted under 
Ss. 500-501, I. P. C., aod sentenced to 
undergo simple imprisonment for three 
months and to pay a fine of Ks. o00 out 

of which (if recovered) Rs. 200 is to be 
paid to the oomplaioant as compensation. 
The appeal to the Sessions Judge having^ 
been unsuccessful, a petition for revision3 
has been preferred to this Court. 
complainant Qizi Habib-ud-Din hasiOso 12 
filed an application for enhancemengof 90 
the sentenoe. «** ^ 

The relevant facts are as follows: 7 5 

There is at Delhi an Association of^ 
Watch Merchants oalled the West End! 
Watch Traders’ Syndicate, the members" 1 
of which belong to both the Hindu and 
the Mahomodan communities. In 
1926 one Lala Bhana Mai was the Pre- 
sident of the Syndicate. Muhammad 
Yusuf (P. W. No. 3) the Seoretary and 
the complainant Habib-ud-Din one of 
the members. On I9th August 1926, a 
dinner party was given on behalf of the 
Syndicate, at which the members and 
some other guests were entertained. 
An account of this entertainment ap¬ 
peared in the leaderette in the "Mnbal- 

h f h C date l lsb Se P t9Q *ber 1926, head¬ 
ed West End Syndicate, Delhi, and 
Muhammadans ” in whioh it was stated 
that befo'o the party sat down for dinner 
. the floor of the room had been plastered 


<y 


a 


priotor bearing ill-will towards complainant rnA , 

n ” A writing t) l0 article-Lenient view in ' . ," ° ° f , fch ° room had been plastei 

rdxng punishment should be taken though wlth c ° wd ung, puja performed bv u 
fact that editor is a dum.n,, editor Brahmin and water sprinkled on the 

food whioh was subsequently served both 
to Hindus and Mahomedans. It was 
stated that this had been purposely done 
with a view to surreptitiously make the 
Mahomedan guests eat food whioh 
had been so defiled ” by a Hindu priest 


866 Lahore 


Aziz Ahmad v. Emperor (Tek Chand, J.) 1928 


and thus to injure their religious senti¬ 
ments. The Syndicate at once chal¬ 
lenged the accuracy of this report and the 
Secretary, Muhammad Yusuf (P. W. 
No. 3) wrote to the Proprietor and 
Editor of the “Muballigh’’ stating that 
it was wholly untrue that the floor had 
been plastered with cowdung or that a 
Brahmin had performed puja or sprin¬ 
kled water on the eatables. He called 
upon the newspaper to contradict the 
news, and to disclose the name of the 
informant. 

In response to this communica¬ 
tion, another note appeared in the 
" Muballigh ” of 9th September 1926, 
in which it was stated that the earlier 
note had been written and published on 
information supplied by the complainant 
Qazi Habib ud-Din, who was a member 
of the Syndicate and who had also se¬ 
cured from a learned Maulvi a fatwa 
declaring that it was sinful fora Maho- 
medan to take food defiled ’ in the 
manner mentioned above. It was stated 
that Habib-ud-Din had made over this 
fatwa to the Editor at the time when he 
gave the information and had also given 
him to understand that several Maho- 
medans who had partaken of the feast 
were thinking of expiating their sin by 
killing a number of cows and distribut¬ 
ing their flesh among the poor. A few days 
after the publication of this article the 
complainant Qazi Habib-ud-Din served 
the petitioner with a notice stating that 
he had been wrongly and maliciously ac¬ 
cused of having been the informant of 
the false account of the entertainment 
which had appeared in the paper and 
that if amends were not made within 
a certain specified time legal action 
would be taken against him. No reply 
having been given, the complainant on 
8th October 1926, lodged a complaint 
under Ss. 500 501. I. P. C., against Aziz 
Ahmad, petitioner, the Editor of the 
newspaper, with the result that he has 
been convicted and sentenced as above. 
Before me the first point urged on his 
behalf is that the trial is vitiated by the 
failure of the learned Magistrate to 
examine all the witnesses whom the 
petitioner had summoned and whom he 
wanted to produce. The learned Ses¬ 
sions Judge has in his judgment des¬ 
cribed in detail the proceedings which 
took place on each hearing and I do not 
think it necessary to repeat them here. 


After carefully examining the record I 
am of opinion that the learned Magis¬ 
trate showed mnch indulgence to the 
petitioner in the matter of producing his 
evidence, and gave him all reasonable 
facilities to do so, but the petitioner 
adopted dilatory taotics to unnecessarily 
prolong the .decision of the case. At 
first he filed a very long list of wit¬ 
nesses, then he absented himself twice 
without sufficient cause, later on he 
failed to deposit the diet money for 
the witnesses and ultimately on 6th 
June he stated that he did not press for 
a lurther adjournment to have the wit¬ 
nesses served. In these circumstances 
he can have no legitimate grievance 
against the procedure adopted by the 
Magistrate and accordingly I overrule 
this contention. 


On the merits the petitioner’s counsel 
has conceded that the account of the 
entertainment which appeared in the 
“Muballigh” of 1st September 1926, to 
the effect that on the occasion of the 
feast-the floor was plastered with cow- 
dung or that a Brahmin recited prayers 
or sprinkled water on food which was 
served to the Mahomedan guests, is a 
pure fabrication and that, as a matter of 
fact, nothing had been done at or before 
the entertainment to which objection 
could be taken either by Hindus or 
Mahomedans. He, however, urged that 
it had been proved that the article 
in the newspaper was based on informa¬ 
tion supplied by the complainant Qazi 
Habib-ud-Din. At the trial the com¬ 
plainant went into the witness-box and 
denied having ever had any talk with 
the editorial staff or the management of 
the “Muballigh” on the subject or hav¬ 
ing directly or indirectly sent any 
message to them relating to that enter¬ 
tainment. He was subjected to an 
unnecessarily lengthy and harassing 
cross-examination by the petitioners 
counsel, but nothing was elicited 
to indicate that the complainant s denial 
was false. The petitioner produced the 
fatwa Ex-D-A and alleged that the first 
part of it containing the statement of 
facts ” had been written at the com¬ 
plainant’s instance by Muhammad Din, D. 
W. 11, who works at his shop, and 
that the answer was in the handwriting 
of the Maulvi. Muhammad Din, how 
ever, denied having written any portion 
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of Ex. D-A or having given it to the 
petitioner and the Maulvi was not pro¬ 
duced as a witness. Reliance was next 
placed on a sentence in the statement of 
Muhammad Yusuf where he stated that 
the complainant had once told him that 
at the entertainment, puja had been per¬ 
formed and food “defiled” in the 
manner described in the article served to 
Mahomedan guests. This Muhammad 
Yusuf has, however, been proved to be 
inimical to the complainant and the 
lower Courts have righty rejected his 
testimony. It must, therefore, be held 
that there is no reliable evidence on the 
reoord to show that the article in ques¬ 
tion was based on information supplied 
by the petitioner 

There is a good deal of evidence on the 
reoord to establish that the relations 
between the complainant and Muhammad 
Ishaq, proprietor of the “ Muballigh” 
were not cordial. They had been friends 
at one time but seem to have fallen out 
on account of the failure of the complai¬ 
nant Habib-ud-Din to accede to Maham- 
mad Ishaq’s request to falsely implicate 
certain innocent persons before the 
Magistrate who was trying the cases 
arising out of the Hindu-Mahomedan 
riots at Delhi. In view of the strained 
relations between the complainant aod 
Muhammad Ishaq the article imputing 

the false information to him cannot but 

be hold to be malicious. 

Again it is fully proved that the issue 

?qoR 0 “ Uballi ^” of 9th September 
192b .containing the offending article was 

hawked about” in the locality in 
which the complainant’s shop is situate 
and a number of posters (e, g , Exs P 
w. 4/1 and P. w: 4/2) dUoLitg the 
complainant as the person from whom 
the false account of his entertainment 
““ .originated were circulated and 
pasted on the street walls of Delhi The 
complainant has also led evidence to show 

Hm? k 3 l r j^ ult of the artio,e in ques- 
thfl ’ lost t he confidence of both 

ofth^ Dd 5- a “ d Mabomeda n members 
nmm f Synd , ,ca e who regarded him as a 
promoter of olass-hatred and a person 

rreatf |- Ub fal9 ? n0W9 With a view t0 

create feelings of enmity between the 
wat h merchants of Delhi belonging to 

lived7° ° 0mmuaiti93 who had so f„ 

{acts there 00 h ^ny. On these 
*aots there can be no doubt that the 
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article in question is a gross and scandal¬ 
ous libel maliciously published with a 
view to injure the reputation of the com¬ 
plainant and that the petitioner has been 
rightly convicted under S. 500 501, 
I. P. C. 

. The Editor of a newspaper who at a 
time of intense communal tension first 
publishes a false and fabricated account 
of an innocent social function in teims 
calculated to stir up communal feelings 
and then maliciously and incorrectly 
gives out that the false information on 
which the publication was based had 
been supplied by a person who had in 
fact never done so, cannot be lightly dealt 
with and I would have been prepared to 
accept the petition for enhancement of 
the sentence filed by the complainant had 
it not been for the fact fully established 
on the record that the petitioner was a 
mere tool in the hands of the proprietor 
Hakim Muhammad Ishaq, who bore ill- 
will towards the complainant and who 
as D. \V. 4 has admitted on oath that 
it was he who had written the article in 
quostion. Prom the evidence it is clear 
that he is the real Editor of the paper 
and that the petitioner Aziz Ahmad is 
only a dummy” who has merely lent 
his name as the editor, printer and publi- 
sher.. The mere oircumstance that the 
petitioner is not the writer of the 
article or is a dummy” editor is 
of course, no ground by itself for reduc¬ 
tion of the sentence. Ordinarily a per¬ 
son who, for monetary or other considera- 
,V,°“* all ? W9 himself to be used as a 
blind for ooncealing the identity of 
the real editor and thus assists the 
latter in deceiving the public and defeat¬ 
ing the law cannot be heard to argue 
m mitigation of his guilt, that he was 
a mere figure head and must bear the 
lull consequence of his acts. In this 
case however, the oirenmstances are 

such that a lenient view must be taken 
There is no doubt that the complainant 

f ™ m the beginning that the 
real offender was Muhammad Ishaq and 
that it was he who bad defamed him 
with a view to satisfy his malice. But 
for some reason best known to himself 
the complainant did not choose to pro¬ 
ceed against him. In those circumstances 

L opinion - that the ends of 
justice will be amply met by reduoin* 
the sentenoe of imprisonment to the 
period (of about five weeks) whioh the 
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petitioner had already undergone when 
I released him on bail. But the sentence 
of fine and imprisonment in default must 
stand and so also the order directing that 
out of the fine (if paiJ) Rs. 200 will be 
paid to the complainant as compensa¬ 
tion. With tois modification the peti¬ 
tion is dismissed. 

The application for enhancement of 
the sentence filed by the complainant 
necessarily fails and is also dismissed. 

N.K. Sentence reduced. 
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Zafar Ali and Jai Lal, JJ. 

Em peror —Appellant. 

v. 

Manga and others —Respondents. 

Criminal Appeal No. 1485 of 1927, 
Decided on 12th June 1928, from order 
of 1st Cl. Magistrate, Amritsar, D/- lOch 
October 1927. 

Penal Code S. 301— Person charged under 
S. 304— Offence prtma facte culpable homicide 
amounting to murder—Case ought to be com¬ 
mitted to the Sessions. 

Where a person is attacked and killed, it 
mast be decided whether the assailant is guilty 
of oulpable homicide and, if so, whether the 
culpable homicide amounts to murder or not. 
If it were found that the offence committed is 
oulpable homicide but it does not amount to 
murder, it must be further made clear whether 
the offence falls under part 1 or 2, of S. 304. 
Where the offenco committed is prima f«6ie 
one of murder, the Magistrate empowered under 
S. 30 has no jurisdiction to try it, but he must 
commit the acoused to the Sessions. 

[P 869 C 2, P 870 C 1] 

Carden Noad— for Appellant. 

Muhammad Munir, Khurshaid Ahmad 
and Shainsher Chand—lor Respondents. 

Zafar Ali, J— The case for the pro¬ 
secution was that Bhagat Singh, deceased, 
and his cousin Arur Singh, and Budh 
Singh were sleeping one night in a field 
of melons when three men came to steal 
melons. By the barking of the dog 
Bhagat Singh and his companions awoke, 
and the thieves ran away. Soon after 
that seven men turned up and challenged 
Bhagat Singh, etc. One of them, namely 
Buta, was armed with a barchhi, another 
Manga had also a barchhi, and Ohainohal 
Singh was carrying a gandasa. The cul¬ 
prits attacked Bhagat Singh and Budh 
Singh and injured both. Bhagat Singh 
succumbed to his injuries on about the 
third day. 


Buta, Manga and Chainchal Singh were 
sent up by the police for trial under 
S 304, I. P. C , and a Magistrate em¬ 
powered under S. 30, Criminal P. C , to 
try all offences.not punishable with death, 
tried them and convicted two of them 
under S. 304 and acquitted the third, 
namely Manga. The two convicts have 
appealed separately one through counsel 
and the other through the jail authori¬ 
ties, and the Government Advocate has 
applied on behalf of the Local Govern¬ 
ment for a fresh trial on the ground that 
the Magistrate had no jurisdiction to try 
the case, the offence committed being 
prima facie culpable homicide amount¬ 
ing to murder. Further the Government 
Advocate appeals against the acquittal 
of Manga. 

From the medical evidence it appears 
that the deceased bore no less than 13 in¬ 
juries out of which five were incised, 
wounds. One of these inoised wounds 
was on the right shoulder 6" x 2" and 1", 
cutting the scapula bone. There was 
another incised wound on the posterior 
auxiliary of the right side deep to tha 
ribs. The right 3rd, 4th and 5th ribs 
were fractured under this wound. Having 
regard to the nature of the injuries and 
the circumstances under which they wore 
inflioted we come to the oonclusion that 
the assailants were triable for murder. 
It is contended on behalf of Chainchal 
Singh that the application for revision, 
being a belated one this Court should not 
exercise its powers of revision which are 
after all discretionary. Further it is 
argued that as the object of the Crown is 
to have the sentences enhanced a retrial 
should not be ordered. Thirdly, it is 
argued that it will not be possible to hold 
that auy one of the acoused was guilty 
of murder because it oannot be decided 
which of the several assailants indicted 
the fatal injury. Of these contentions 
No. 3 does not appear to be well founded, 
and the rest must not be allowed to pre-' 
vail under the ciroumstances of the pre¬ 
sent case. 

It may be observed that the Magistrate 
did not apply his mind to appreciate the 
nature of the case, and proceeded to con¬ 
vict under S. 304 without realizing the 
gravity of the act done by the culprits and 
stating whether it fell under part 1 or 
part 2, S. 304. When a person is at¬ 
tacked and killed, it must be decided 
whether the assailant was guilty of cul- 
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pable homicide and, if so, whether the 
oulpable homicide amounted to marder 
or not ; If it were found that the offence 
■committed was culpable homicide but 
that it lid not amount to murder, it 
must further be made clear whe¬ 
ther the offences fell under part I or 
part 2, S. 304, I. P. C. 

As the case was prima facie one of 
murder and the Magistrate had no juris¬ 
diction to try it, wo accept the applica¬ 
tion for revision as well as the appeal by 
‘the Local Government against the ac¬ 
quittal and we set aside the convictions 
as well as the acquittal aod order the 
Magistrate to commit the o sa to the 
Court of Sessions under S. 302, I. P. C. 

We must not be understood to have 
decided that all or any one of the accused 
committed murder or that the evidence 
on the record is sufficient to prove murder. 
All that we have decided is that this was 
prima facie a case of murder, and should 
have been committed to the Court of 
Sessions. 

N - K * Order accordingly. 

A. I. R. 1928 Lahore 869 

Shadi Lal, C. J. and Agha 
Haidar, J. 

Mohammad and others —Defendants— 
Appellants. 

v. 

Abdulla and others —Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 893 of 1922, Deci¬ 
ded on 3rd December 1926, from decree 
of Dist. JuJge, Ludhiana, D/* 24th Janu¬ 
ary 1922 

Civil P C «, O. 22, R . 4 <3)— Appeal by donees 
jrovi a decree in favour of reversioners dis- 
puling the gift—One of the reversioners dying 
nn the meanwhile—His legal representative not 
brought on record—Whole appeal abates. 

Donees appealed from a deoree paasod In 
favour of reversiouers, disputing tho gift. Du¬ 
ring the pendency of the appeal, a reversioner 
died and no application was made to implead 
his legal representative within the presoribed 
period of limitation. 

Held: that appoil abated against all rever¬ 
sioners: A. I. R. 1925 Lah. la*, Foil. 

[P 870 C 1) 

Zafarullah Khan —for Appellants. 

Qhulam Rasul —for Respondents. 

Shadi Lai, C. J.—On 4th January 
1919, onelhanda made a gift of certain 
landed property to defendants 2 to 4. 


Nine persons, who claim to be Jbanda's 
reversiooers, thereupon, brought a suit 
fora declaratory decree that the gift 
should not atlcct their rights of inheri¬ 
tance on the death of Jhanda. Their snit 
was decreed by the trial Court, and that 
decree was confirmed by tho District 
Judge. The donees preferred a second 
appeal to this Court, and during the 
pendency of the appeal two of the plain* 
tiffs-respondent9, namely, Dulla and Wa- 
zir, died; and no application to implead 
their legal representatives was made 
within the prescribed period of limi¬ 
tation. 

The question for determination is 
whether the appeal has abated. It i 9 to 
be observed that the deceased plaintiffs 
had obtained a decree which enabled 
them or their legal representatives to 
obtain possession of their share of the 
gifted land on the death of Jhanda, and 
it is admitted that Jhanda has sinco died. 
It is clear that the right to sue do 69 not 
survive against the surviving respondents 
and that under O. 22, R. 4, sub R (3), 
Civil P C , the appeal has abated as 
against the deceased respondents. It is, 
however, contended by the learned coun¬ 
sol for the appellants that, as the snit 
was one of a representative character, 
the death of these two persons should 
not make any difference because the re¬ 
maining plaintiffs-respondents represent 
the whole body of reversioners. As 
pointed out above, the deceased respon¬ 
dents or their heirs, in pursuance of the 
decree obtained by them, are entitled to 
recover from the donees their share of 
the estate, and we see no reasoa why 
they should bo deprived of the fruits of 
their victory. The judgment of a Divi¬ 
sion Benoh of this Court in the case of 
Wait Muhammad v. Darkhurdar (l) lays 
down a rule whioh, in our opinion, ap¬ 
plies to this oase. 

The nest question is whether the par¬ 
tial abatement of tho appeal results in 
the abatement of the appeal as a whole. 
Now, there is ample authority for the 
view that the Court should not be oalled 
upon to make two oontradiotory decrees 
in the same litigation, whioh would be the 
result of allowing the appeal as against 
the remaining respondents and not dis¬ 
turbing the decree of the lower appellate 
Court as against the deoeasad respon- 

IW A. 1. K. 1U26 Lah. 124=5 Lah. 4Vl£ 
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dents. The same view has been taken 
in T Tali Muhammad v. Barkhurdar (l). 

We accordingly hold that the whole of 
the appeal has abated. The appellants 
must pay the costs incurred by the res- 
'pondents in this Court. 

N.K. Appeal dismissed. 
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Tek Chand and Johnstone, JJ. 

Mt. Jandi —Plaintiff—Appellant. 

v. 

Chirag Din and another— Defendants 
—Respondents. 

First Appeal No. 2803 of 1923, Decided 
on 22nd June 1928, from decree of 1st 
Class Sub-Judge, Lahore, D * 6th No¬ 
vember 1923. 

Custom ( Punjab)—Arains o] Sande Ealan — 
Sister excludes uncle. 

Among Araias of mauzi Sane Kalan a sister 
exoludes the uncle in succession to the ances¬ 
tral estate left by her childless brother : 174 
P. P. 1889 : 190 P. R. 1888 ; and 29 P. L. R. 
1902 ; Bel. on : 28 P. R. 1893, Dist. [P 873 C 1] 

Ghularn Mohi-ud-Din and Muhammad 
Hussain —for Appellant. 

Tirath Bam and Gopal Chand —for 
Respondents. 

Tek Chand, J— The dispute in this 
case relates to the property of one Mehraj 
Din, an Arain of the Nain got, resident 
of Mauza Sande Kalan, who died child¬ 
less and wifeless on 1st June 1904, leav¬ 
ing him surviving an infant sister, Mt. 
Jhandi, aged one year, and an uncle 
Chiragh Din defendant 1. Before the 
revenue authorities rival claims to his 
estate were put forward on behalf of 
Chiragh Din, and Mt. Jhandi, but the 
mutation was sanctioned in favour of the 
former and since then he has been in 
possession. On 18th May 1921 Mt. 
Jhandi who was still a minor brought 
this suit (through her maternal grand¬ 
father Shahab-ud-Din as next friend) 
for recovery of Mehraj Din’s property 
and other cognate reliefs alleging that 
according to the custom prevailing among 
the parties she was entitle! to succeed to 
the estate of her deceased brother to the 
exclusion of his uncle Chiragh Din. 

Chiragh Din denied that by custom, 
sisters exoluded uncles and also pleaded 
that he had planted a garden at a con¬ 
siderable cost and rebuilt a house, and 


192$ 

that in the event of the plaintiff's -suit 
being decreed he was entitled to compen¬ 
sation for these improvements. Several 
issues were framed, the first of which is- 
the only one material for our present 
purposes. This issue runs as follows : 

Is plaintiff entitled by custom to succeed to¬ 
iler brother Mehraj Din in preference to her 
uncle Chiragh Din, defendant? 

Onus probandi on plaintiff. 

Or the uncle excludes the sisters ? 

Onus probandi on defendant. 

The Subordinate Judge (Pandit Omkar 
Nath Zutshi) who framed the issues was 
transferred after he had recorded a part 
of the evidence and the case was decided 
by his successor Lala Kan3hi Ram. He 
held that the burden of proving the cus- 
tom set up by the plaintiff was on her 
and a9 she had failed to discharge it, he 
dismissed the suit without deciding the 
other points arising in the suit. She has 
appealed and we have examined the re¬ 
cord carefully and heard both counsel at 
length. 

It may be stated at the very outset- 
that the learned Subordinate Judge, who 
decided the case was in error in suppos¬ 
ing that on the issue as framed the onus 
lay entirely on the plaintiff. The form 
of the issue leaves no doubt that it was 
intended to keep the onus open and to 
call upon both parties to prove their res¬ 
pective contentions. Neither party seems 
to have raised any objection at the time,, 
probably owing to the fact that the en¬ 
tries in the riwaj-i*ams of 1891 94 and 
1911—14 did not agree with regard to 
the rights of sister to succeed to tho 
estate of a childless brother. In tho 
riwaj-i-am prepared by Mr. Bolster in 
the current settlement (1911 14) it is 
stated in answer to question 71 that the 
rights of sisters are similar to those of 
daughters as defined in answers to ques¬ 
tion 61. The answer is supported by two 
instances, both of Arains, in one of whiob 
the sister is recorded as having been pre¬ 
ferred to her male oousin acd in the- 
other she i 9 said to have excluded col¬ 
laterals in inheritance of ancestral pro- 
perty. In answer to question 61 it is* 
stated that among Arains in the proxi 
mity of Lahore (villages of Harbanspura,. 
Salamatpura, Mahmud Buti, Kotli Abdul 
Rahman,FatehGarh, Baghbanpura,Mian 
Mir, Ganj, Tajpura, Dogaioh, Shadipur, 
Babu Sabu, Bhadru, Kot; Kamboh. 
Jhugian Nanga, Saidpur and Kot KanjrU 
daughters of a sonless proprietor exclude 
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his agnates. In the Appendix to this 
riwaj-i-am at pp. 28 to 30, and pp. II to 
12 numerous instances, supported by 
references to mutations, are mentioned 
in which daughters and sisters had suc¬ 
ceeded to the exclusion of collaterals 
amongst Arains in various parts of the 
Lahore and Sbarakpur tahsils. It will 
thus be seen that the entries in this 
riwaj-i-am are very much in favour of 
the custom set up by the plaintiff. 

In the riwaj-i-am of 1891 — 91 it is 
stated (p. 10) that among Rajputs, Dogars 
and Arains a daughter or sister succeeds 
to the property 

if there is no male collateral nearer related 
than in the fifth generation. 

No instances are given in support of 
this entry ;• in the preface it is stated by 
the corop’Ier, Mr. G. C. Walker, 
that the information on which the riwaj-i-am 
was bas?d was meagre and inadequate. 

The riwaj-i-am prepared in 1068 is 
silent as to the rights of sister, but it is 
stated that Among Arains a daughter suc¬ 
ceeds to the estate of her sonless father 
in the presence of collaterals. 

It was contended on behalf of the 
plaintiff-appellant that in view of the 
entry in the latest and more carefully 
prepared riwaj-ram (1911—14) the ini¬ 
tial presumption is in favour of the cus¬ 
tom set up by her and that the onus 
ought to have been placed upon the de¬ 
fendant-respondent to prove the contrary. 
On the other hand, the respondent’s 
learned counsel urged that as succession 
to Mehraj Din opened out in 1904 the 
onus ought to be regulated according to 
the entries in the riwaj-i-am of 1891— 
94, and it lay on the plaintiff to affirm¬ 
atively establish that by custom she had 
a right to succeed. After fully con¬ 
sidering the arguments of the learned 
counsel, I am of opinion that in view of 
the conflict in the riwaj-i-am the learned 
Subordinate Judge (Pandit Omkar Nath 
Zutshi) followed the proper course in 
keeping the onus open and calling upon 
both parties to prove their respective 
contentions. I shall, therefore, proceed to 
examine the evidence led by each party 
and then to see how the balance turns. 

The plaintiff claims that the balance 
of judicial instances is decidedly in her 
favour. She relies, first, on Zainah v. 
uiTrtir (1), which was a case among 
Lrhelan Arai ns of the neighbouring vil- 

U) [1889] 174 P. R. 1889. 


lage of Babu Sabu, in which the learned 
Judges of the Chief Court in their first 
order referred to two cases decided by 
subordinate Courts in 1856 and 1869 
respectively in both of which sisters had 
succeeded their brothers in preference to 
unclts, but with a view to have the 
matter investigated further, they re¬ 
manded the case. On remand a very full 
enquiry into the custom of the Arains of 
the Lahore District appears to have been 
made by Mr. W. A. Harris, District 
Judge, whose report dated 20th Decem¬ 
ber 1889 (Ex. P-24) is printed at p. 1 
of the supplementary paper-book. He 
recorded his finding in favour of the 
sisters and this finding was accepted by 
the learned Judge of the Chief Court 
who held that by the oustom prevailing 
among the Arains of Lahore District 

a sister excluded collaterals wholly from in¬ 
heritance to her childless brother. 

The plaintiff has farther produced 
copies of judgments of two cases decided 
by Lala Udai Ram, Munsif, in 1910 
(Exs. P-25 and P-22), the parties to 
which were Arains of Mauzas Faizpur 
Khurd and Faizpur Kalan respectively. 
In both these cases sisters succeeded to 
the exoldsiou of near collaterals. The 
decision in the second of these oases was 
affirmed on appeal by the Divisional 
Judge and a revision to the Chief Court 
was unsuccessful (Ex P-21). 

In another case (Ex. P-20) the parties 
to which were Arains of Mnaza Salamat- 
pur, the Chief Court refused to interfere 
on revision with the decision of the lower 
appellate Court affirming thetrial Court’s 
deoree in favour of the sister. All those 
instances support the plaintiff's case and 
there are also observations in favour of 
the sister's right to succeed in 190 P. R. 
1888 and Khazan Sitigh v. Khushal 
Singh (2) though the questions actually 
decided in those oases were different. 

The plaintiff further relies on Ex. P-23, 
which is a judgment by Mr. Tapp, 
Munsif, 1st Class, Lahore, dated 5th 
April 1901, and in whioh there are 
remarks in favour of the sister’s right 
to succeed. But as the property in 
dispute in that case was non-anoestral, 
it is not of muoh value as an instance. 
As against these not a single judicial 
iustaooe has been brought to our uotioa 
on behalf of the defendant-respondent. 

(2j [1902] 2y P. L. R. 1902=»83 P. L. R. 1902'. 
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Coming now to mutations, we find 
tliat many instances are given in pp. 27 
to 41 of Appendix to the Riwaj-i-am of 
1911-14 showing that daughters and 
sisters exc'ude collaterals. The parties to 
a large number of these mutations wore 
Arains ; and of them those from Mauzas 
Nainsukh, Jai Moosa, Muzang, Nawan* 
kot, Kot Khoji Said, Khairpur Khurd, 
Pukki Tnatti, Khairpur Kalan, Nawan 
Kot, Sande Kalan and Babu Sabu are of 
particular value. In some of them it is 
not stated whether collaterals were alive, 
but in most of them it is specifically 
recorded that the female heirs succeeded 
in preference to male collaterals. The 
respondent’s counsel argued that in the 
list of villages mentioned in answer to 
question 6l of the Riwaj-i-am of 1911- 
14 the villages Sande Kalan and Nawan 
Kot are not mentioned, and, therefore, it 
should be concluded that the custom of 
these villages is different from that of 
the village named. But this contention 
is sufficiently disposed of by the entries 
in the Appe idix, where we find instances 
of other villages in which the custom is 
exactly the same. It follows, therefore, 
that this list is not exhaustive but is 
merely illustrative of the villages situate 
in the proximity of Lahore in- all of 
whioh the custom among Arains is more 
or less similar. This evidenoe is supple¬ 
mented by furthsr instances supported 
by mutation entries in whioh the sister 
was successful : see Ex. P 27 (Sande 
Kalan); Ex. P. 29 (Bhogiwal) ; Ex. P. 30 
(Sande Kalan), Ex. P. 35 (Kot Khawaja); 
and Ex. P. 36 (Nawan Kot). 

The respondent has produced a number 
of mutation entries, some of which no 
doubt show that the estate of a childless 
Arain was taken by the collaterals ns 
against the sisters. Rut in most of them 
(o. g. Exs D. 3, D. 4 and D 8) the sisters 
did not appear before the mutating offioer 
and orders wore passed ex parte. Some 
of them, like D. 13., are too recent and 
may yet be contested; while the remaining 
ones are irrelevant as in them the de¬ 
ceased parson had left both a brother and 
a sister and the former excluded the 
latter. 

The oral ovidenoe cited by both parties 
was not of much value, except in so far 
as it was supported by the mutations 
already referred to, and I do not think it 
necessary to discuss it. 

In deciding this issue, it must be borne 


in mind that among Arains generally and 
particularly among those of the Lahore 
District female relations occupy a muoh 
more favourable position, than among the 
other agricultural tribes of the central 
districts of the Punjab. In most of the 
Lahore villages a daughter suoceeds in 
preference to a brother or an uncle to the 
ancestral property of her sunless father ; 
and the entry in the late-t Rawaj-i am 
is to the effect that in the villages in 
the proximity of Lahore the right of the 
sister and the daughter are the same 

Mr. Tirath Rim for the respondent 
urges, however, that the custom of the 
Arains of the villages situate in the 
neighbourhood of the town of Lahore is 
irrelevant as the parties to tjiis litigation 
originially belonged to Mauza Nainsukh, 
which is situate across the river in the 
Sharakpur tahsiland where the custom is 
different. In support of his contention 
he relies upon certain observations of 
Plowden, J., in Chiragh Dirrv. Mamman 
(3), and on the fact that a part of the 
property in dispute in this oa9e is simi¬ 
lar in Mauza Nainsukh. There is, how¬ 
ever, no evidence that the ancestors of 
this family ever lived at Mauza Nain¬ 
sukh and if so, at what time they migra¬ 
ted to Sande Kalan. Further we have 
not been referred to any instances or 
other evidence, to the effect that the 
oustom of the Arain9 of Mauza Nain¬ 
sukh is different from that of Arains 
resident in the other Arain villages on 
both sides of the river; on the other hand 
we find at p 28 of Mr. Bolster's Riwaj- 
i-am that in Mauza Nainsukh itself an 
Arain daughter succeeded in 1898 in pre 
ferenoe to a nephew. In my opinion 
this contention is devoid of force and 
should be overruled. 

Mr. Tirath Ram next referred to a re¬ 
mark in the statement of Jamal Din 
(P. W. 8), Lambardar of Mauza Sande 
Kalan, but this remark obviously relates 
to a case where the deceased had left a 
brother and a sister and the brother had 
succeeded to the exclusion of the sister. 
There is no dispute as to the right of the 
brother to succeed in such circumstances, 
and this matter has no bearing on the 
question to be deoided in this case. 

After fully considering the evidence on 
the record I am of opinion that the cus¬ 
tom is as recorded in the Riwaj-i-am of 
1911-14 and it must be he ld that among 

13) [L8JJJ 23 P. R. 18J3. 


Lahore 873 


1928 Ghanaya Lal v. Rallia Ram (Zafar Ali, J.) 


Arains of Mauza Sande Kalan a sister 
excludes the uncle in succession to the 
ancestral estate left by her childless 
brother. The finding of the lower Court 
to the oontrary cannot therefore be sus¬ 
tained 

I would accordingly accept the appeal ; 
set aside the decree of the lower Court 
and remand the case under 0. 41, R 23, 
for decision of the remaining points. 
CJourt-fte on appeal shall be refunded ; 
other costs shall be costs in the cause. 

Johnstone, J.— I concur. 

N.K. Case remanded. 
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Zafar Ali and Jai Lal, JJ. 

Ghanaya Lal and others —Defendants 
—Appellants. 

v. 

Rallia Ram and others —Plaintiffs— 
Respondents. 

First Appeal No. 2579 of 1924, Decided 
on 20th March 1928, from deoree of Se¬ 
nior Sub-Judge, Amritsar, D/- 3rd July 
1924. 

Evidence Act, S. 92— Subsequent oral agree¬ 
ment modifying terms of a written contract 
cannot be proved by oral evidence. 

A subsequent or»l agreement to take less 
than is due under a registered mortgage-bond 
is an agreement modifying the terms of a writ¬ 
ten oontraot, and if it has to be proved, oral 
•evidence is inadmissible under S. 92. prov. 4 : 
42 Mad. 41 and 44 Bom. 55, Foil. [P 874 C 1] 

Moli Sagar and Nawal Kishore —for 
Appellants. 

Badri Das and Jiwan Lal Kapur —for 
Respondents. 

Zafar Ali, J — This was a suit for the 
recovery of mortgage money. According 
to the mortgage deed bearing date 9th 
December 1906, the properties mortgaged 
were six shops and houses situated in 
Amritsar, and the mortgage was with 
possession for a sum of Rs. 30,000. But 
on the very date of the mortgage the 
plaiatiffs-morfcgagees granted a lease to 
the mortgagors allowing thorn to remain 
in possession of the properties as tenants 
on a monthly rent of Rs. 187-8-0, whioh 
was equal to the interest at the stipula¬ 
ted rate of ten anuas per cent, per men¬ 
sem. In 1910 the mortgagee sued to 
recover rent, and obtained a deoree 
for Rs. 5,350 on aocount of rent 
up to 7th June 1910, and Rs. 577 as 
costa of the Buifc. On 12th February 


1912, the mortgagors, in pursuance of an 
agreement with the mortgagees, sold off 
two of the houses for Rs. 16,500 and 
paid tliis amount to the latter in reduc¬ 
tion of the mortgage debt. Rs. 444 more 
were realized by the mortgagees in execu¬ 
tion of the decree for rent on 28th March 
1914 On the date of the institution of the 
present suit, i.e . on 17th November 19L6, 
the mortgagees claimed Rs. 31,059-3-0 as 
per detail below : 

1. Rj. 30,000 Principal. 

2. Rs. 5,350 The rent decreed. 

3. Rs. 577 Costs of the suit for 

rent. 

4. Rs. 3,787-8-0 Interest from tbe 7th 

June 1910 to 12th 

February 1912. 

5. Rs. 8,288-11-0 Interest from the 12th 

February 1912, to 17th 
November 1916, (the 
date of institution of 
the present suit). 

Total...Rs. 46,003 3-0 

Deducting from the above the total of 
the two sums received by them i., e., 
Rs. 16,500 and Rs. 444, the plaintiffs 
olaimed the balance, Rs. 31,059-3-0. The 
defendants pleaded inter alia that the 
suit was barred by the provisions of 
O. 2, R. 2, Civil P. C. This plea found 
favour with the trial Court who dismis¬ 
sed the suit. On appeal by tbe plaintiffs 
a Division Benoh of this High Court 
came to the conclusion that O. 2, R. 2, 
was not applicable and remanded theoase 
for decision on the merits by order dated 
27th November 1922. 

Nearly a year later, i. e., on 25th No¬ 
vember 1923, four of tbe mortgagors who 
had one half share in the properties mort¬ 
gaged entered into a compromise with 
the mortgagees according to whioh the 
latter received from the former Rs. 18,000 
in oash and hundis in satisfaction of 
half the mortgage debt then due and re¬ 
leased one of the mortgaged houses in 
their favour. The remaining mortgagors 
pressed the original pleas, viz. : (L) that 
by a mutual settlement verbally made on 
12th February 1912, the mortgagees had 
agreed to accept Rs. 35,500 in full satis¬ 
faction of the mortgage debt then due, 
and to oharge interest at As. 7-6 per 
oent per mensem after that date, that 
Rs. 16,500 having been paid, the balanoo 
due was Rs. 19,000 only ; and (2) that 
the plaintiffs had failed to give them 
oredit for the sum of Rs. 300 whioh was 
paid to them on 17 th Maroh 1910. 
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With regard to the alleged oral agree¬ 
ment, the learned Senior Subordinate 
Judge of the Court below characterized 
the evidence produced in support of it as 
flimsy, vague and indefinite,” and fur¬ 
ther maintained that no oral agreement 
modifying the terms of the contract 
which was reduced to writing and regis¬ 
tered could be proved. In respect of the 
item of Rs. 300 the learned Senior Sub¬ 
ordinate Judge held that as the mort¬ 
gagors had failed to claim credit for it in 
the suit for rent they could not be per¬ 
mitted to claim it in the present suit. 
Having arrived at these findings he gran¬ 
ted the mortgagees a decree for Rs. 22,500 
and costs in the terms of 0. 34, R. 4, 
Civil P. C. 


The contesting mortgagors appeal and 
on their behalf we have heard Mr. Moti 
Sagar. He has taken us through all the 
evidence bearing on the alleged oral agree¬ 
ment, and after a careful consideration of 
it we come to the conclusion that it is 
really vague and inconclusive. We do 
not, however, consider it necessary to re¬ 
view it here because we are of opinion 
that the alleged oral agreement could not 
be proved. In Mallapa v. Matum Nagn 
Chetty (l), a Full Bench of the Madras 
High Court decided that a subsequent 
oral agreement to take less than is due 
under a registered mortgage-bond is an 
agreement modifying the terms of a writ¬ 
ten contract, and if it has to be proved, 
oral evidence is inadmissible under 
S. 92, prov. 4, Indian Evidence Act. 
This ruling was followed by a Division 
Benoh of the Bombay High Court in 
Jagan Nath v. Shankar (2), where it was 
held that oral evidence was inadmissible 
to prove discharge of the mortgage debt 
under S. 92, prov. 4, Evidence Act, 
1872. Mr. Moti Sagar frankly concedes 
that these rulings are in point and that 
he is unable to say anything against 
them. But he lays claim to interest on 
the sum of Rs. 444 and further claims 
the item of Rs. 300 with interest, and 
lastly he urges that tbe mortgagors were 
liable to pay only half the costs of the 
suit. As regards the item of Rs. 444 it 
is clear that it was paid towards rent or 
interest and, therefore, the mortgagors 


(1) [1918] 42 Mad. 41=35 M. L. J. 555=8 M. 
L. W. 522=48 I. O. 158=(1918) M. W. N. 
719 (P. B.). 

'2) [1920] 44 Bom. 55=54 I. 0. 689=22 Bom. 
L. R. 89. 


are not entitled to any interest on this 
amount. We must allow the item of 
Rs. 300 with interest because it was ad¬ 
mittedly received by the mortgagees and 
they have failed to account for it. With 
regard to costs we see no reason why the 
appellants should be made to pay full 
costs while the mortgagees press their 
claim for half the mortgage money as 
against them. 

We, therefore, accept the appeal and 
modify the decree of the Court below only- 
so far as to give the mortgagors credit for 
Rs. 300 plus interest thereon from the 
date of payment, and to allow the plain¬ 
tiffs half the costs incurred by them in 
the trial Court. In this Court the par¬ 
ties shall bear their own costs. 

s.j./r k. Appeal accepted. 
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Tek Chand, J. 

Jhanda Bam —Plaintiff—Petitioner. 

v. • 

Musa— Defendant—Respondent. 

Civil Revn. Petn. No. 189 of 1927. De¬ 
cided on 20th June 1928, from deor9e of 
4th Class Sub-Judge, Pakpattan, D/- 9tb 
November 1926. 

Civil P. C., Sch. 2, para. 14— Award grant¬ 
ing some reliefs claimed by plaintiff but say¬ 
ing nothing as to others—The undecided mat¬ 
ters cannot be deemed to be decided against 
plaintiff. 

Where the award grants only some reliefs 
claimed by the parties, but is silent as -to the 
others, it cannot be held that the undecided 
matters must be deemed to have been decided 
against plaintiff. CP ® *1 

Anant Ram Khosla —for Petitioner. 

Bashir Ahmad —for Respondent. 

Judgment. —The plaintiff instituted 
a suit for the issue of a perpetual 
injunction against the defendant, claim¬ 
ing a number of other reliefs in respeot 
of several alleged illegal acts of his. The 
suit was by consent of parties referred to 
an arbitrator who delivered an award 
granting to the plaintiff 'some of the 
reliefs claimed by him but saying nothing 
with regard to the others. The plaintiff 
objeoted to the award on various grounds, 
one of them being that the a war- was 
incomplete as the arbitrator had failed 
to give any finding in respeot of some of 
the acts complained of, in regard .o 
which also a perpetual injunction was 
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claimed. The learned Subordinate Judge 
bag overruled the objection, holding 
that the points not decided by the arbit¬ 
rator must be considered to have been 
decided against the plaintiff. 

The plaintiff has preferred a petition 
for revision to this Court, urging that 
either the award should be set aside as 
being incomplete and invalid, or, in any 
case, it should be remitted back to tho 
arbitrator for decision on the points left 
undetermined. 

Mr. Bashir Ahmad for the respondent 
admits that the arbitrator has not speci¬ 
fically decided several of the points raised 
by the plaintiff in his plaint, but urges 
that the order of the lower Court is not 
open to revision and cites several autho¬ 
rities in support of his contention. 

In my opinion the learned Judge of the 
Court -below has acted with material 
irregularity in not remitting the 
award to the arbitrator j on the erro¬ 
neous ground that if an arbitrator does 
not decide some of the points .referred to 
him, he must be deemed to have deoided 
them against the party who had urged 
them. I oan find no warrant for this 
proposition and in my judgment the 
order of the trial Court filing the award 
is vitiated by this unwarranted assump¬ 
tion. 

I do not, however, see any ground for 
setting aside the award a9 prayed by the 
petitioner. The proper course is to 
direot the lower Court to remit the award 
to the arbitrator under para. 14, Sch. 2 
for determination of "the matters left 
undeoided. I accordingly accept the pe¬ 
tition for revision and remit the case to 
the lower Court for disposal in accordance 
with the foregoing remarks. Costs 9hall 
follow the event. 

D.B./r.K. Petition accepted. 
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Shadi Lal, C. J. and Bhide, J. 

Ahmad Din and others— Defendants— 
Appellants. 

v. 

Tulsa Singh and others —Plaintiffs and 
Defendants—Respondents. 

First Appeal No. 157 of 1923, Deoided 
on 12th June 1928, from decree of Sr. 
Sub-Judge, Lahore, D/- 18th December 
1922. 
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(a) Hindu Law—Widow — Alienation zuch 
as a prudent owner would make in order to 
bene Jit the estate — Bona fide lender is net 
a fleeted by the precedent mismanagement of 
the estate when he is not a party to it. 

The power of a widow to charge an estate 
not her own is under the Hindu law a limited 
and qualified power. It can only be exercised 
rightly in case of need or for the benefit of the 
estate. But where in a particular instance 
the charge ie one which a prudent owner would 
make in order to benefit tho estate, the bona 
fide lender is not afiacted by the precedent 
mismanagement of the estate. The actual 
pressure on the estate, the daDger to be aver¬ 
ted or the benefit to be conferred upon it, in 
the particular iustanco is tho thing to be re¬ 
garded. But it must be remembered that ac¬ 
cording to this principle it is only the bona 
fide lender who is protected. But, if that 
danger arises from any misconduct to which 
the lender is or has been a party, he oannot- 
take advantage of his own wrong to support, 
a charge in his own favour against the widow 
grounded on a necessity which his own wrong, 
has helped to cause: 6 3/. L A. 393 (P. C.), ( 
Foil. [P 877 C 1, 2] 

(b) Hindu Law—Widow—Sale to pay zum. 
due on a mortgage — Vendee's failure to prove 
the fact that he made inquiries as to the genu¬ 
ineness or good faith of the transactioJi — Omis* 
Sion is the strongest indication of the absence 
of good faith on his part. 

In the case of alienation by a widow the 
onus lies heavily on a vendee to prove that a 
oertaiu mortgage transaction for discharge of' 
which the sale is effected, is a genuine and 
bona fide one and the discharge of this debt 
constitutes legal neoessity. [P 878 C 1] 

Whore a vendee fails to prove what inquiry 
was mide and how he was satisfied as to the 
genuineness or good faith of that transaction,, 
though the faot wa9 peculiarly within hi* 
knowledge, this omission must bo Ukon as the 
strongest indication of tho absence of good faith 
on his part: A. I. R. 1927 P. C. 230, Foil. 

[P S78 C 2] 

• (c) Hindu Law—Widow — Necessity — Pilgri¬ 
mages to places like Benares , M uthra, Bindra- 
ban, etc., do not constitute a vafid necessity 
for alienation • 

According to Hindu Law only thoso pilgrim¬ 
ages whioh conduce to spiritual welfare of 
the husband constitute a valid neoessity for 
an alienation by a widow. A pilgrimage to 
Qaya for performance of the husband’s Bhra- 
dha has been held to constitute such necessity 
bnt not pilgrimagos to places liko Benares* 
Muthra, Brindaban, etc. - A. I. R. 1924 AIL 
902 and 3 C. H\ N. 514, Ref. 

[P 878 C 2, P 679 C 1] 

(d) J/indn Law — IFidow —Balance from in¬ 
come after paying interest payable on previous- 
mortgage of property sufficient for her main- 
tenancc —Safe of property is not for necessity . 

Whore the balance from the income from the 
property after pajing interest payable on & 
previous mortgage is sufficient to maintain a 
Hindu widow, the sale of that property by her* 
is not .for neoessity: A. I . R . 1927 <P, C. 87,. 
Expl. and Diet. [P 879 0 2, P 880 C J1 
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Badri Das and Jiwan Lai —for Appel¬ 
lants. 

Jatjan Nath Aggarual, Tirath Bam, 
II. C. Kumar and Chuni Lai Vchra —for 
Respondents. 

Bhide, J. —The pedigree-table of the 
parties concerned in this appeal is as 
follows: 

S. Ratan SiDgb. 


2.1ul Singh=Mt. Tulsa Singa Kirpa Singh 
Bhag.vau Devi (Plfl. I). (Plff. 2 >. 

(Deft. 2). 

Naraia Das = Mt. 

-Sohan Devi (Deft. 1). 

(died on 3ist 
December 1911.) 

On olst'March 1919 Mt Sohan Devi, 
widow of Narain Das, and Mt. Bhagwan 
Devi, his mother, said an ihata containing 
some 10 kothris to defendants 3 and 5 
for a sum of Rs. 18,000. Plaintiffs sued 
for a declaration that this sale was 
•without necessity and should not affect 
their reversionary rights. The learned 
Senior Subordinate Judge has granted 
the declaration subject to payment of 
Rs. 13,500 to the vendees before obtain¬ 
ing possession. From this decree defen¬ 
dants 3 to 5, the vendees, have appealed. 

The details of the consideration for 
the sale according to the sale-deed were 
as follows: 

Rs. 

(a) 13,913 for payment to Mr. Lai Chand, 

a prior mortgagee. 

(b) 2,630 for payment to Dharm Chand, 

. another prior mortgage. 

(c) 427 for payment to Sohan Singh 

on account of a hundi. 

(d) 600 for expenses in connexion 

with pilgrimages. 

(e) 400 for expenses in connexion 

-- with the sale-deed. 

Total 18,000 

As regards item fa), it is alleged that 
although a sum of Rs. 13,943 was due 
to Mr. Lai Chand, a remission of Rs. 443 
was secured by the vendees in the in¬ 
terests of the vendors and the latter sum 
was actually paid to the vendors. A 
receipt by the vendors for this sura has 
been produced but there seems to be no 
satisfactory evidence in support of this 
allegation. Priraa facie it seems un¬ 
likely that the vendees would have cared 
to intercede on behalf of the vendors for 
such a remission or that Mr. Lai Chand 
would have granted it merely at their in¬ 
tercession. It has not been shown that 
a sum of Rs. 13,943 was actually due to 
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Mr. Lai Chand on the footing of the 
mortgage. Mr. Lai Chand, when ho was 
in the witness-box, was not questioned 
about the alleged remissions and merely 
stated that a sum of Rs. 13,500 was paid 
to him as shown in the endorsement on 
Ex. D-l. No other evidence has been 
produced in support of the alleged re¬ 
mission and the vendees have not even 
cared to go into the witness-box to de¬ 
pose to it. In view of all these facts 
the learned Senior Subordinate Judge’s 
finding that only a sum of Rs. 13,500 ha 3 
been proved to have been paid on account 
of the mo.tgage in favour of Mr. Lai 
Chand seems to be amply justified. 

The main items in dispute, however, 
are items (b), (c) and (dj. Item (e) re¬ 
lating to expenses in connexion with 
the sale oan only be allowed if the sale is 
upheld, but not otherwise. 

As regards item (b), it appears that in 
1912, i. e., shortly after the death of 
Narain Das, the Amritsar Distillery Co. 
sued ‘defendants 1 and 2 and Jai Chand, 
a brother of defendant 1, for recovery of 
Rs 1,752-3-6 due ou account of the price 
of liquor purchased by Narain Das for 
his liquor shop. The suit was decreed 
against defendant 1 and her brother Jai 
Chand. The latter was held liable to 
the extent of the assets of the deceased 
in his hands, as it was found that he had 
taken possession of the stock of liquor 
left in the shop of Narain Das and had 
carried on the business under a license 
obtained in his own name. The decree 
was purchased by one Umrao Singh who 
took out execution and attached the im¬ 
movable property of Narain Das, which 
was already under mortgage with Mr. Lai 
Chand. To save this property from sale, 
the widows Mt. Bhagwan Devi and Mt. 
Sohan Devi are alleged to have effeoted 
a second mortgage of the property on 
20th February 19L6 in favour of Dharm 
Chand, father of Mt. Sohan Devi for a 
sum of Rs. 2,000. It appears that the 
bulk of the amount secured by the above 
mortgage, viz, about Rs. 1,958 was 
actually paid in Court in satisfaction of 
the decree (vide receipts at pp. bd b4 
of the printed paper-books). But the 
learned Senior Subordinate Judge has 
disallowed this item on the ground that 
the liquor left in the shop when Narain 
Das died was worth about Rs 3,467 b 6 
and that Jai Chand could not be allowed 
to take this liquor and get the widows 
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to pay for it fco the distillery. He also 
found that the widows mast have ob¬ 
tained considerable cash on the death of 
Narain Das, as he had received Rs. 4,000 
in cash only about three months before 
his death oa the mortgage ejected in 
favour of Mr. Lai Chaad {vide item (a) 
above). The learned counsel for the ap¬ 
pellants on the other band points out 
that Mt. Bhagwan Devi has deposed that 
the liquor shop was being carried on 
at a loss evea during the life of Narain 
Da9 and that a loss of Rs 2,000 was sus¬ 
tained in that business. The account books 
of the shop were, however, not produced 
before the Court and consequently 
there is no satisfactory evidence on the 
record to show the exact financial posi¬ 
tion of this business at the death of 
Narain Das. But it has been cooteaded 
oq behalf of the appsllants, that even if 
there wa9 some mismanagement at the 
time, the mortgagee cannot be prejudiced 
thereby as he had only to see the actual 
necessity for the loan at the time it was 
advanced. Reliance has been placed in 
this respect on the following passage in 
the leading oase of Hunooman Pershad 
Panday y. Mt Babooee Mundraj Kuniveree 
(l) at p. 423: 

The power of the manager of an infant heir 
bo charge an estite nob his own is undec the 
Hindu law a limited -and qualified power. It 
can only be ex3roised rightly in case of need or 
for the benefit of the estato. Bub where in a 
particular instance the oharge is one which a 
prudent owner would make in order to benefit 
the esbato, the bona fide lender is not afleoted 
by vhe preoadont mismmagemont of the estate, 
rho aotual pressure on the estate, the danger 
to be averted or the benefit to be conferred up- 
oq it io the particular iastanoo is the thing to 
be regarded. 

It has been urged that the above prin¬ 
ciple governs the present case also and 
that inasmuch as the mortgage in favour 
of Dharm Chand was made to prevent 
au impending sale of the property in 
execution of a decree, the mortgage 
should be hold to be for legal necessity. 
This contention dpes not seem to be 
sound. It is true that the above men¬ 
tioned principle laid down by their Lord- 
ships of the Privy Council in tho oase of 
Hunooman Pershad Panday v. Mt. 
Babooee Mundraj Kutiweree (l) ha3 been 
held to be applicable to the case of alie¬ 
nations by widows (vide para. 634 at 

92 3, Mayne’ s Hindu law and Usago, 

- (1) [1854-67] 6 M. I. A 393=18 W, R. 81=2 
Suthor 29=1 Sar. 562 (P. C.). 


edn. 9); but it must be remembered that- 
according to thit principle it is only the 
boaa fide lender who is protected. 

Tho following remarks of Lord Justice 
Knight Bruce, in conuoxion with the 
danger to the estate which justifies alie¬ 
nation, which are to be found in con¬ 
tinuation of the passago ia Hunooman 
Pershad Panday v. Mt. Balooee Muniraj 
Kuniveree (l) at p.4'^3 4 quoted above, are 
noteworthy in this connexion. 

Buo, ot course, if tba r j daugec arises or has 
arisen from any misconduct to which tht 
lender is or h.43 been a party, he cannot take 
advantage of his own wrong to support a charge 
iu his owujavour against the heir grounded on 
a necessity, which his own wrong has helped 
to cause. 

The crucial point for decision, there¬ 
fore, ia whether Dharm Chand, the mort¬ 
gagee was acting buna fide. As stated 
already he is the father of Mt. Soban 
Devi. It was he who was apparently 
looking after her allairs ever since the 
death of Narain Da9. Mt. Bhagwan Devi 
(delendant 2), has admitted in her state¬ 
ment a9 a witness that Narain Das had. 
invested Rs. 6.U00 in a gunny-bag shop. 
He had also a liquor shop. It is clear 
from the mortgago-deed in favour of Lai 
Chand, that Narain Das had received 
Rs. 4,000 in cash only about three months 
before his death. No attempt has been,, 
however, made to show what happened, 
to the stock in the two shops or the sum 
of Rs. 4,000. The financial condition ot 
Narain Das at his death wa9 a matter 
within the knowledge of the alienors and- 
Dharm Chand, but they have refrained 
from producing reliable evidence on the. 
point. The financial condition could, 
easily have been disclosed by the acoaunb 
books of Narain Das but these have been 
withheld. It has been mentioned above 
that the Amritsar Distillery Co., obtained 
a decree against Jai Chand, brother of 
Mt. Soban Devi, on the ground that he 
had taken possession of the stock of 
liquor in the shop. But Mt. Bhagwan. 
Devi has denied that Jai Chand had any¬ 
thing to do with the shop or that any 
decree was passed against Jai Chand. Jai: 
Chand himself was not produced as la- 
witness and Dharm Chaud although he^ 
appeared as a witness gave no evidence 
about the financial oondition of theshop 3 . 

The decree in favour of the Amritsar 
Distillery Co., was passed jointly against 
Mt. Sahan Devi and Jai Chand in Febru¬ 
ary 1913. It is significant that Jai Ohand> 
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did not pay even a portion of the decre- 
•fcal amount and that a mortgage was 
effected in favour of his father Dharm 
Chand in order to pay it off. The decree 
was only for Rs. 1,705-7*6. It is difficult 
to believe in view of the facts stated 
above that Narain Das could not have 
left enough cash even for the payment of 
this amount. The fact appears to be 
that on the death of Narain Das the 
management of the affairs of the family 
fell into the hands of Dharm Chand and 
his son Jai Chand and they exploited the 
situation to benefit themselves. The 
widows being in a helpless condition were 
probably unable to,-protect their interests. 
It appears further that after the death 
of Narain Das their relations with the 
plaintiffs became strained (vide evidence 
of Mt. Bhagwan Devi) and this fact also 
may have induced them to connive at the 
doings of Jai Chand and Dharm Chand. 
Be that as it may, the fact remains that 
on the one hand a decree had been passed 
against Jai Chand for the price of liquor 
supplied to Narain Das on the ground 
that he had taken possession of the stock 
of liquor on the latter’s death, while on 
the other hand a mortgage of the widow’s 
property was created in favour of Dharm 
Chand to pay off the very same decree 
In these circumstances, Dharm Chand 
cannot be held to be a bona fide lender 
within the meaning of the rule laid down 
at p.423 in Hunooman Pershad Panday v. 
Mt. Babooee Mundraj Kunweree (l). If 
there was any mismanagement, it was he 
who was responsible for it and hence he 
cannot be allowed to take advantage of his 
own wrong. 

The alienation being by widows the 
onus lay heavily on the defendants to 
prove that the mortgage transaction in 
favour of Dharm Chand was a genuine 
and bona fide one and the discharge of 
this debt constituted legal necessity. In 
view of the facts discussed above, I feel 
no hesitation in holding that this burden 
has not been discharged. The position 
of the vendees cannot be any better than 
that of Dharm Chand in respect of this 
mortgage. It was incumbent on them 
to show that they acted in good faith in 
accepting Dharm Chand's mortgage as a 
genuine charge on the estate. They were 
no strangers to the family. Ghulam 
Muhammad, vendee had been a tenant of 
defendants 1 and 2 for about ten-years: 
-vide evidence of Moti Ram D.W. 2. The 
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mortgage in favour of Dharm Chand who 
was the father of Mt. Sohan Devi and 
was himself looking after her affairs 
should have at once aroused the vendees’ 
suspicions and put them on enquiry. The 
vendees have entirely failed to prove 
that any bona fide enquiry was made by 
them. They have not even ventured to 
go into the witness-box and depose what 
enquiry, if any was made, and how they 
were satisfied as to the genuineness or good 
faith of this mortgage transaction, though 
the fact was peculiarly within their 
knowledge. In view of the observations 
of their Lordships of the Privy Council 
in Gurbakhsh Singh v. Gurdial Singh (2), 
this omission must be taken as the 
strongest indication of the absence of 
good faith on their part. 

The next two items do not require 
much discussion. A sum of Rs. 400 is 
said to have been borrowed from Sohan 
Singh on a hundi for expenses in con¬ 
nexion with the " Sudh” ceremony of 
Narain Das. It seems strange that Sohan 
Singh should have been willing to lend 
this sum to the widows on a mere hundi 
(which was not even stamped) when 
Dharm Chand himself found it necessary 
to take security for his own loan. This 
Sohan Singh is a neighbour of the 
widows and the money is alleged to have 
been repaid to him, not by the vendees 
themselves, but through Dharm Chand. 
It is not shown that the '* Sudh’’ cere¬ 
mony was performed or that it required 
anything like the sum of Rs. 400. In 
the agreement of sale dated 26th March 
1919, which was executed by the widows 
prior to the execution of the sale-deed 
in favour of defendants 3 to 5 this loan 
was not mentioned. In view of all these 
facts it must be held that neither the 
genuineness nor the necessity of this loan 
has been proved. 

Lastly, we have the item of Rs. 600 
alleged to have been taken for pilgrim¬ 
ages to holy places. In connexion 
with this item, it must be remembered 
that, according to Hindu law, only those 
pilgrimages, which conduce to the spi¬ 
ritual welfare of the husband constitute 
a valid necessity for an alienation by a 
widow. A pilgrimage to Gya for perfor¬ 
mance of the husband's Shraddha has 
beep held to constitute such necessity, 
but not pilgrimages to places like 
Benatei, which have no c oncern with the 
(*) A. L R. 19*7 J?.0. asu. 
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spiritual welfare of the husband : cf. 
Darbari Lai v. Gobind Saran (3) and 
Hari Kissen Bhagat v. JBajrang Sakai 
(4). In the present instance, Mt. Sohan 
Devi has deposed that the money was 
borrowed for visiting sacred places like 
Mathra, Bindraban, Rikhikesh, and Badri 
Narain, but it has not been shown that 
the proposed pilgrimages were according 
to Hindu religion believed to be con¬ 
ducive to the spritual welfare of the 
deceased. Apart from this, it appears 
that the lady had visited the sacred places 
even before the sale and the necessity of 
a second visit had not been explained. 
Her statement about the visit to these 
places after the sale is extremely vague 
and it seems very doubtful if the pilgri¬ 
mages were undertaken at all. These 
pilgrimages again are not mentioned 
in the agreement of sale dated 26th 
March 1919 referred to above. This item 
also, like the preceding one, appears to 
be fictitious. 

It will thus appear that the only item 
which could be held to constitute valid 
necessity according to law was that of 
Rs. 13 500 paid to Lai Cband. It was 
urged that a sale can be upheld even if 
necessity for a considerable portion of 
the purchase money is not established, 
provided that the sale itself was neces¬ 
sary. This contention is supported by a 
recent Privy Council ruling Srikishan 
Das v. Nathu Ram (5). But in the pres¬ 
ent instance it cannot be said that the 
sale of the property was necessary as the 
only item for whioh necessity is proved 
is that of Rs. 13,500. The interest pay- 
-able to Mr. Lai Chand came to only 
Bs. 62-8-0 per mensem while the income 
from the property in the shape of house 
rent appears to have been about Rs. 100 
per mensem. Mt. Sohan Devi has made 
wague and conflicting statements about 
the income and estimated it at Rs. 49 
or Rs. 49 to Rs. 60. Mt. Bhagwan Devi 
puts the rent at approximately over 
Rs. 60 and Dharm Chand also estimates 
at Rs. 60 or Rs. 65. But no attempt has 
been made to prove the total inoome 
from rent at the date of sale, by produc¬ 
ing the rent deeds of the tonants who 
-occupied the property about that timo. 

(3) A. I.R. 1924 All. 902=46 All. 822. 

(4) [1909] 13 0. W. N. 644 = 1 I. 0. 434 =9 
0. L. J. 463. 

v(5) A. I. R. 1927 P. O. 37 = 49 All. 149 = 54 
I. A. 79 (P.O.J. 
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Dharm Chand himself admittedly col¬ 
lected the rent, and it should have been 
perfectly simple for him to produce defi¬ 
nite documentary evidence on the point 
in the shape of the rent deeds and his 
accounts. But no such evidence has been 
produced. A few isolated rent deeds of 
the years 1912, 1915, and 1917 were pro¬ 
duced, but most of them have not been 
proved. Even if they had been proved 
they could not show the total income 
from rent about the time of the sale. 
The plaintiffs on the other hand have 
produced some of the tenants as their 
witnesses and their evidence shows that 
the income from the property must have 
been a good deal more. Daulat Ram 
(P W. 8], who is related to the plaintiffs 
as well as to Mt. Sohan Devi and who 
was himself a tenant in one of the ihatas, 
estimates the rent of the ihata sold at 
Rs. 80 and gives certain details of rent 
paid by different tenants, in corrobora¬ 
tion of his statement. Besides this ihata, 
the defendants had admittedly another 
ihata and two shops in Anarkali, whioh 
also fetched rent. Daulat Ram alone 
was paying Rs. 20 per mensem as rent. 
The fact that Daulat Ram was a tenant 
in this ihata and used to pay Rs 20 as 
rent is admitted by one of the defendant’s 
own witnesses Umar Din, D. W. 1. Umar 
Din deposes that a European lady and 
a Bania also occupied part of the ihata. 
The rent paid by these tenants is not 
mentioned ; but the faot that a Euro¬ 
pean lady was living in the ihata sug¬ 
gests that the property was in a decent 
condition and must have fetched good 
rent. Even Moti Ram D. W. 2, a Khatri 
who occupied some kothris in the ihata 
paid as muoh as Rs. 32 per mensem. 

In view of the above facts it will not 
be, I think an exaggerated estimate to 
take the average income from rent of the 
property to be at least Rs. 100 per 
mensem. With this inoome the widows 
could not have had difficulty in paying 
the interest on the mortgage in favour 
of Lai Chand which amounted to only 
Rs. 62-8 0 per mensem and maintaining 
themselves. It has been also shown 
above that the widows must have ob¬ 
tained considerable cash and moveable 
property on the death of Narain Das, 
whioh has not been accounted for, and 
this must have been available to meet 
emergencies, periodical expenses of re¬ 
pairs of the houses etc. 
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It seems, therefore, clear that no neces¬ 
sity for the sale arose in connexion with 
the mortgage in favour of Mr. Lai 
jCband and this was the only debt for 
which legal necessity was established. 
i[ would, therefore, uphold the decision 
of the learned Senior Subordinate Judge 
and dismiss the appeal with costs. 

Shadi Lai, C. J.—I concur. 

N.K. Appeal dismissed. 


* A. 1. R. 1928 Lahore 880 

Johnstone, J. 

Ram Kishan— Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 122 of 1928, Deci¬ 
ded on 30th May 1928, from order of 1st 
Class Magistrate, Gurdaspur, D/- 26th 
November 1927. 

# (a) Evidence Act, S. 15 —Criminal misap¬ 
propriation in 1925 —Evidence adduced of 
simitar acts in common link done in 1924— 
Evidence Is admissible. 

Aocused wore prosecuted for misappropriation 
by defalcation of aocounts made in 1925 and 
1926. Evidence was adduced by the prosecution 
of similar aots done by the accused before 1925. 

Held : that the evidence was admissible 
under S. 15 to rebut the probable plea of mis¬ 
take or innocent condition of the mind of the 
accused, the evidenoe being that of a system in 
which there was a common link between the 
acts of 1924 and those of 1925 : 6 Cal. 655 and 
42 Cal. 957, Ref. t? 883 0 1] 

(6) Evidence Act, S. 30 —Confession of co¬ 
accused during trial implicating the other ac¬ 
cused -Case a warrant case and not a Sessions 
case — Co-accused need not be taken out of the 
dock—Confession is admissible. 

In a warrant case, although the statement of 
a co-acoused amounts to an unqualified confes¬ 
sion, he need not be forthwith oonvicted and 
removed from the dock. Tho co-accusod is still 
to be deemed to be jointly tried with the others 
and his confession can be used as against the 
others. A sessions case is to be distinguished 
from a warrant case for the purpose : 15 ^ 

Cr. 1911, Distr. A. I. R. 1925 Lah. 435, 

(c) Criminal Trial-First I n/or mat ion Re¬ 
port —Mere absence vf accused s name therein 
is no proof of his innocence. 

First Information Report is never F er ■* **£ 
statement of a case for prosecution and absence 
of any accused’s name in the first information 
report is not by itself a sufficient P^oU^his 
innocence. 

Ram. Chand Manchanda and Isliar 

Das —for Appellant. 

Ram Lai and Sant Ram for the 

°"judgment. This judgment will dis¬ 
pose of Criminal Appeals Nos. 122, 127 


and 166 of 1928, which have been pre¬ 
ferred against convictions by the Special 
Magistrate at Gurdaspur in connexion 
with one of what are known ar the Gur¬ 
daspur Treasury defalcation cases. The 
three appellants are Bawa Indar Singh 
(Treasurer), Ram Kishan (Cashier) and 
Kahan Chand (assistant dealing with 
stamps). These there persons used to 
work in the treasury rooms, Indar Singh 
in the front room and the other two in a 
side room. At the back of the front room 
is the treasury proper protected by double 
looks 

Briefly stated, the case for the prosecu¬ 
tion is that these three appellants com¬ 
mitted criminal misappropriation of 
Rs. 13,856-4-0, the sum of Rs. 13,715-12-0 
having been embezzled in respect of Court- 
fee stamps and the sum of Rs. 140-8 0 
having been embezzled in respect of non¬ 
judicial stamps. That there was a short¬ 
age to the extent stated is a fact which is 
not challenged and which is proved. 

Until 15th December 1926 Lala Kesho 
Das was the Treasury Officer. Lala 
Narsingdas (P. W. l) had been doing six 
weeks’ treasury training up to that date 
and on 16th December he took over 
oharge of the duties of Treasury Offioer. 
He notioed that the stock of Court-fee 
stamps in the single lock was of the value 
of about Rs. 20,000 and he considered' 
that the balance was unduly large : simi¬ 
larly the stock of non-judicial stamps 
was of the unnecessarily high value of 
about Rs 4,000. Ordinarily the balance 
in the single look should be the amount 
required for transactions for one month 
and it is in hi9 evidence that the normal 
demand for Court-fee stamps in a month 
was of the value of Rs. 10,000. He is 
said to have questioned tho treasurer 
about the balance and to have been 
told that the Divisional Treasurers had 
given security for Rs. 1,00,000 and could 
therefore keep stamps in the single lock 
up to the value of Rs. 50,000. On one or 
two occasions after taking overcharge he 
permitted further withdrawals of stamps 
from the double look, but gave a direction 
that the single lock balance must be 
reduced. 

On 19th January 1927 Lala Narsingh- 
das announced his intention of checking 
the stamps in the single lock and was 
asked by Kahan Chand, appellant, who 
had been on leave for two days, to defer 
the checking for one day. Indar Singh, 
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appellant is said to have supported Kahan 
Chand’s request. The check was accord¬ 
ingly made the nest day and it transpired 
in the course thereof that a serious short¬ 
age existed. The various incidents that 
occurred during the check are given in 
detail by the Magistrate in bis judgment. 
Here it is sufficient to observe that the 
Treasury Officer had Kahan Chand ar¬ 
rested on that day and reported the 
shortage to the Deputy Commissioner, 
who released Kahan Chand on bail and 
directed a further check to bo made. 
Kahan Chand was re-arrested on 23rd 
January and next day Lala Narsingdas 
lodged a first information report with the 
police. Investigation proceeded, and on 
28th January, both Ram Kishan and 
Indar Singh were placed under arrest. At 
the trial Kahan Chand confessed to the 
defalcations and implicated the other two 
appellants. 

In order to understand how the em : 
bezzlements are said to have been com¬ 
mitted, I shall begin by explaining briefly 
the method in vogue of buying stamps 
from the Treasury, it being premised that 
only licensed vendors can purchase from 
the Treasury. The purchaser first fills 
m achalan, showing the denominations 
of stamps required and the value thereof. 
The ohalan is presented to the Treasury 
receipt clerk (in the Treasury office); the 
receipt clerk initials the chalan in token 
of the payment to be made being a pay¬ 
ment towards an authorized head of re¬ 
ceipts. The purchaser then takes the 
chalan and his money to the cashier in 
the Treasury (e.g. Ram Kishan appellant) 
and presents both, but from the cash 
tendered he deduots a certain sum as 
commission. The cashier'enters in the re¬ 
ceipt register the full amount of the cash 
tendered and in the disbursement register 
the amount paid back or deduoted as 
commission. The commission entry is 
initialed and then the ohalan is passed 
fiVVi 6 distant dealing with stamps 
(e.g. Kahan Chand, appellant), who issues 
the stamps to the purchaser. The ohalan 

purchaser ’ whois «- 
Jjg™ to hand back to the treasury 

Such is the proper practice, with one 
variatmn, namely, that if the licensed 
vendor is a paid servant of the Divisional 

k*Z Z B lh8 “, Tre “ surer 

Keeps the commission and accounts for it 
to his employers. The theory 0 f the 
1928L/1H k U2 
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prosecution is that the proper practice 
was departed from thus : (a) the cash re¬ 
ceived from the purchaser of the stamps 
was not credited to Government in the 
receipt register; and (b) the cbalans were 
not handed back to the purchasers. The 
method of embezzlement is simple enough 
and the only difficulty that the culprit or 
culprits would have to face is that, the 
stamps having been duly issued to the 
purchasers, there would be a shortage 
of stamps in the single lock. In order 
to conceal the shortage the culprit or cul¬ 
prits would have to keep a very l a r«o 
book balanco of stamps in the single lock 
for if they did not do so a sudden lar«e 
demand for stamps could not be met It 
is contended on behalf of the prosecution 
that this is what was actually done by 

j ^ i i ^ in order to 

defeat a checking of the stock of stamps 

sheets of stamps of low denomination were 
placed in the middle of bundles of sheets 
of stamps of high domination, so that a 
mere counting of the sheets (without re¬ 
gard to tbe value of ‘the stamps in those 
sheets) would inflate the total value 
This latter contention is admittedly borne 
out by the facts on the record, for. at ths 
time of checking, sixty sheets of one- 
anna Court-fee stamps were found in the 

.tits. °' th ° She8tS of ^'eht-annas 

In the course of evidence that will be 
discussed later there are certain state 
ments whmh would not be intelligible 

Is to the £ J Cfd ° f , Production 

? 8 ‘1 h9 machinery f or distribut- 
ing stamps throughout the district 
As has been remarked, only licensed yen- 
dors may buy stamps from the Treasury 

Mulkh Raj e (p y w r6 i andp A w ar 8?a D V(b) 

Singh and Harcharan Das (p S W 18 and 
P- W. 34), of Sri Gobindpur and Fateh- 
garh respectively. The main distinoUon 
between the two olasses of licensed stamp 

!he d TY 1tha . fc _ th0 000 class is paid by 
the Divisional Treasurers while the other 

onThf? 3 . 111 ? 111 ! fromthe Mission 

oq t h0 sale of stamps. Of fhA 
class of vendors the control was nr j“* r 
pally in the hands of the Treasurer wh« 
could get them appointed or dismissed 
through his influence, the latter ch S 3 
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had nothing to do with the treasurer. It 
is, in onsequence, argued with much 
force that the former class would he 
willing to oblige the treasurer in various 
ways, and this circumstance will be im¬ 
portant when certain evidence cn the re¬ 
cord comes to be examined. 

The vendors keep registers showing the 
denominations of all non-judicial stamps, 
but with regard to Court-fee stamps they 
are required to maintain an account of 
stamps only of the value of Rs. 20 and 
upwards. The differentiation as between 
non-julicial and Court-fee stamps needs 
no explanation, but we know that Har- 
charan Das (P. W. 24), though not 
obliged to do so, kept a private bahi con¬ 
taining an account of all his transitions. 
The differentiation alluded to above is 
important for the purposes of the pro¬ 
secution in two ways : (a) because em¬ 
bezzlements would be less easily detected 
in respect of Court fee stamps of low 
denomination and actually th? main 
shortage is in Court-fee stamps of eight 
annas, one rupee and five rupees;*and (b) 
because it is impossible for the prosecu¬ 
tion to trace the stamps with regard to 
which embezzlement was committed: the 
objection that the prosecution has not 
produced the best material evi lence being 
rightly mot by the reply that any 
evidence of this kind, if produced, 
would co tainly be false. It has abo 
been contended by Mr Ram Lai on be¬ 
half of the Crown that Court-fee stamps 
of small value are more frequently in¬ 
dented for and more readily sold and that 
during a check by the Treasury O.ficer 
he is not required under the rules per¬ 
sonally to count stamps of small deno¬ 
minations (vide Lincolin’s Stamp Law 
and Practice, p 263, foot-note). All 
these cirourastanjes would, it is urge!, 
tend to a centralizing of misapproDria- 
tions in Court-fee stamps of low deno¬ 
minations. 

Two other general observations may 
ho made at this stage. The method of 
withdrawal of stamps from the diuble 
lock to the single lock needs no comment, 
but on such occasions the Treasurer ne¬ 
cessarily participates and is, as it were, 
fixed with the knowledge of the balance 
in the single lock at the time of with¬ 
drawal of stamps from the double lock. 
The matter is noteworthy in so far as 
the case against Indar Singh appellant 
is concerned. The other observation is 


this, that if the theory of the prosecu¬ 
tion is correct, then the appellant Ram- 
kishan must have played a leading part 
in the embezzlement, for it was he who 
received the cash tendered by licensed 
vendors when they came to purchase 
stamps. 

There is a very large volume of docu¬ 
mentary and oral evidence in this case 
and the learned counsel have taken me 
carefully through the depositions of the 
witnesses and the many exhibits pro¬ 
duced at the trial. I have also had the 
advantage of seeing a model of the 
Treasury prepared on behalf of the Crown, 
an! of hearing able arguments by 
counsel. 

It is in the nature of a case of this 
kind that the prosecution cannot show, 
and cannot be expected to show, all the 
individual aots of embezzlement com¬ 
mitted. There is no record of the em¬ 
bezzlements and persons engaged in a 
course of misappropriations would natu¬ 
rally avoid keeping any record. What 
the prosecution has, therefore, mainly 
devoted its energies to is the proving 
that the appellants put back money into 
the single lock and did other things in 
order to cover up the traces of their 
misappropriation The object of the 
delinquents was to reduce the shortage 
ani the heavy book bilancs and that 
object could be achieved by: (a) importing 
stamps into the treasury from outside 
and (b) getting wholly fictitious or partly 
fictitious chalans prepared and crediting 
the cash to Government but without 
issuing any stamps. Such gratuitous 
presents to Government, it is contended, 
would be themselves evidence of guilt. 

Of replenishment of the stook and of 
repayments to Government in oa9h many 
instances have been ci'ed in the oo 'rse 
of the prosecution evidence but before 
dealing with them I shall mention direct 
evidence of permanent or temporary 
embezzlement. In the former olass we 
have three instances shown in P. 
A 196, record of stamp transactions of 
Cbaranjit Singh (P. W 18). He used to 
make his purchases from Bat’la and 
Gurda 9 pur. The Batala transactions are 
in order, but on three occasions he 
bought stamps from Gurdaspur and made 
entries in his register : and yot there is 
in the treasury books no record of such 
stamps being issued and no receipt entry 
for the cash paid by him. In some other 
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C199S be wa9 obliged to accept stamps of 
■denominations different from those in- 
•dented for by him. There is no reason 
to doubt the correctness of Charanjit 
Singh’s account and it is thus shown 
that three sums were embezzle! on three 
different dates Another instance of a 
permanent embezzlement is shown by the 
books of Harcharan Das (P. \V. 34). He 
indented for stamps worth Rs. 115-8-0 and 
the cbalan thereof was accidentally 
found during the investigation. He had 
received the stamps an! paid the cash, 
but the treasury receipt rogister is silent. 
A temporary embezzlement is proved in 
this way : Harcharan Das indented for 
& stamp of Rs 80 and hid ac ualiy to 
pay Rs. 76, he being eatitled to Rs 4 
as coramis ion. The treasury receipt 
register shows a receipt of Rs. 80 and 
a disbursement of Rs. 4 on a date con¬ 
siderably later than the day on whioh 
Harcharan Das actually received the 
•stamp. If things hid been done pro¬ 
perly that would have heen impossible. 
Charanjit Singh and Harcharan Das are 
both corroborated by other witnesses and 
l have no hesitation in acoopting their 
evidence as true. 


It has been urged that the evideDoe 
just referred to is not relevant because it 
•deals with acts, done before 1925. Some 
authority was ‘cited on this point, e. g., 
Empress v. M J. Vyapoonj Mooda- 
liar (L) aod Ainrita Lai Hazara, v. 
Emperor (2). As a matter of fact, one or 
two of the instances quoted did take 
olaca in 1925 and with regard to the 
earlier instances the evidence adduce! is 
evidence of a system, in which there is a 
jommon link between the acts of 1924 and 
chose of 19-'5. Moreover, it was neces¬ 
sary for the prosecution to rebut, by 
inticipation, the probable plea of mis¬ 
take or innocent condition of mind, and 
m those oiroumstanoes I would hold that 
the evidence to whioh allusion has been 

made is admissible unier S. 15, Evidence 
Act. 

The appellants are said to have em¬ 
ployed several devices for oovering up 
their tracks Oae of these methods was 
to induce friends to present wholly ficti¬ 
tious or partly fictitious ohalans. These 
which have been numbered in the aeries 
ot 6. were prepared by Amar Nath and 
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Muikh Rij They are fourteen in 
number and many of them show unmis¬ 
takably that alterations have been 
made. This point need not be laboured. 
In some cases, notwitstandiog the 
change in the total, the amomt of com¬ 
mission was not altered. The receipt 
register entries are generally by Ram 
Kishan an! the initialing of the com¬ 
mission entries by Indar Singh. In some 
instances Nanak Chand (P. W. 20) wrote 
a portion or the whole of the entries in 
the Court-fee stamp register. It was 
contended for the Crown that he filled in 
only the unimportant columns and that 
therefore he cannot be regarded as an 
accomplice, the important columns being 
filled in by Kiban Chand and thus the in¬ 
criminating pcrtions of the entries being 
concealed from Nanak Chand. That may 
ha true in some instances ia this series, 
but it is certainly not true of all, and I 
consider that it is not improbable that 
Nanak Chand had soma inkling of what 
was biing done. His evidence is full of 
contradictions in details, but the main 
consideration is that the gist of his evi¬ 
dence is corroborated by the documents 
on the record. The same remark applies 
to the testimony of Anar Nath and 
Muikh Raj. 

A considerable amount of argument 
has been focussed on theso two witnesses 
and it will be convenient at this stage to 
examine their credibility. These men 
were both suspended, but were sub¬ 
sequently reinstated : their houses wore 
searobed. They belong to the same 
dramatic club as Kaban Chand and there 
is said also to be some connexion bet¬ 
ween them in respect of a partnership in 
aome vegetable business. It was also 
urged that they had not volunteered in¬ 
formation and had, whon examined at 
the trial, expanded their evidenoe so as 
to incriminate Indar Singh and Ram 
Kishan. As to the suspension and re¬ 
instatement of Amar Nath and Muikh 
Raj, it ii obvious that those events were 
not the work of Indar Singh and Ram 
Kishan. Their suspension was ordered 
by the distriot authorities and their 
reinstatement was, no doubt, due to 
the faot9 that nothing inoriminabing 
wa9 found when their houses were 
searohed : also possibly because other 
men were not available. Tbe oonnexion 
through the dramatic olub was of the 
slightest, as the evidenoe shows, and the 
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partnership affair is nebulous. The con* 
tention that these two, Amar Nath and 
Mulkh Raj at first did not incriminate 
Indar Singh and Ram Kishan is incor¬ 
rect : a perusal of their statements 
taken under S. 164, Criminal P.C., belies 
the contention, which is, it may be 
observed, quite inconsistent with the 
defence theory regarding their reinstate¬ 
ment. They did not volunteer informa¬ 
tion for the obvious reason that they de¬ 
pended ou the good will of Indar Singh : 
and it was only when they were con¬ 
fronted with particular documents that 
they found themselves compelled to 
make admissions against their patron, 
Indar Singh. Taking everything into 
consideration., I would hold that they 
were not biased in favour of Kahau 
Chand or inimical to Indar Singh and 
Ram Kishan ; further that they cannot 
be regarded as accomplices of the two 
latter appellants. I would note too that 
if Amar Noth and Mulkh Raj are to be 
regarded as quasi accomplices, their 
testimony is corroborated amply by 
documentary evidence. 

This digression has been necessitated 
by the lengthy arguments addressed by 
learned counsel on the credibility of the 
two witnesses mentioned. I now resume 
the examination of other documents 
exhibited by the prosecution. From the 
eviJence of four branch postmasters it 
is proved that Rs. 100 were repaid to 
Government on 1st September 1926 
although no stamps were issued to .them. 
The documentary evidence of this is con¬ 
tained in the P. W. series of exhibits. 
Ex. P D and P E have a peculiar 
significance when read with other evi¬ 
dence in the case. By these two chalans 
Rs. 900 were paid into the treasury on 
19th January 1927, an important date, 
in view of the faot that the Treasury 
Officer had intimated on that day bis 
intention of checking the single lock 
balance. With P D and P B « 
must take the four exhibits dated 19th 
January 1927 in the P V series each 
for Rs 25 making up a total repayment 
of Rs 1,000 on that day. The four 
witnesses of these four exhibits ai o branch 
postmasters of villages and they have 
proved that they sent no money orders to 
reach the Gurdaspur* treasury on 19th 
January. Their evidence has not been 

rebutted. 

There is a direct connexion between 


this repayment of Rs. 1,000 and the 
roznamcha of Indar Singh. According 
to the defence Indar Singh had a private 
account with Kahan Chand, who is said 
to have banked with him. On 19th 
January 1927 there is -an entry of a 
‘'withdrawal” of Rs. 1,000 by Kahan 
Chand. The account begins in April 
1925 and shows deposits and withdra¬ 
wals- totalling about Rs. 6,900 on eich 
side, theie being a final balance of Rs. 94 
in Kahan Chand’s favour. Now, Kahan 
Chand’s financial position has never been 
sound and it is incredible that he could, 
for instance, 'have honeitly deposited 
about Rs. 1,500 with Indar Singh during 
May 1925, (as the account shows) or 
deposited Rs. 4,000 on one day in the 
following month. It is manifest that 
the whole account is a bogus one, in the 
sense that Kahan Chand, if he made the 
deposits, did so with money dishonestly 
aoquired. The explanation offered by the 
defence with regard to the Rs. 1,000 is 
preposterous that Ram Piari, Indar 
Singh’s daughter, had lent Kahan Chand 
Rs. 1,000 on a promissory note without 
security and received back payment from 
Kahan Chand by the Rs. 1,000 which. 
Kahan Chand withdrew from his account 
with Indar Singh on 19th January. It 
is a logical inference and Kahan Chand 
supports the proposition that this sum 
of Rs. 1,000 was a part of his payment 
to Government against the defalcations. 

The P Y series of exhibits prove th& 
replenishment of stock in the single lock 
by direct methods. The evidence has not 
been seriously challenged and is accepted 
as true. In this category also fall exhi¬ 
bits P R and P S relating to the' ac¬ 
quisition of .stamps worth Rs. 360 and 
Rs. 180 respectively. The story is told 
by Nathu Ram (P. W. 5), Brij Lai 
(P. W. 6), Amar'Nath (P. W. 7), and 
Nanak Chand (P. W. 20). I have consi¬ 
dered this evidence and am of opinion, 
that, even if the veraoity of Nanak 
Chand is doubted, the other witnesses- 
prove the truth of this part of the oase. 
The episode of Brij Lai’s bioyole journey 
to Gurdaspur has been ridiculed by the- 
appellant’s learned counsel on -what I 
consider insufficient grounds. 

Another transaction in the case deserves 
notice. It is evidenced by the mortgage 
deed PTexeoutedby Kahan Chand in fav¬ 
our of Gopal Singh, natural son of Indar 
Singh. I have heard much argument on, 
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this subject and am satisfied that the con¬ 
sideration mentioned in the deed U ficti¬ 
tious. The defence theory was that two pro¬ 
missory notes, which form part of the con¬ 
sideration, were genuine, but the state¬ 
ments of Muhammad Riza and Moham¬ 
mad Mohsin (P. W. 22 and P. W. 25) 
contradict the theory. These witnesses 
have been critioizad as being hostile to 
Indar Singh, but I see no reason to hold 
that view. Gopal Singh is undoubtedly 
a beuamidar mortgagee. The delay in 
securing the original mortgage deed from 
Gopal Singh is of no importance; it was 
a registered deed and if Gopal Singh had 
failed to 'produce the original the pro¬ 
secution would probably have been enti- 
tled*to lead secondary evidence. The delay 
is accounted for by the fact that a short¬ 
age was discovered in the double lock 
part of the treasury and a fresh investi- 
gvtionhadto be undertaken. The ficti¬ 
tious nature of the transaction is deposod 
to by Kakan Chand. 

It is now time to ecamiae the state¬ 
ment made by Kahan Chand during the 
trial. The learned counsel for tho de¬ 
fence have taken up two inconsistent 
positions with regard to this statmenfc. 
On the one hand it was argued that the 
statement amounted to an unqualified 
oonfession and that therefore Kahan 
Chand should have been forthwith oon- 
vioted and sentenced and removed from 
the dock. On the other hand, it has been 
argaed with equal seriousness that the 
statement did not amount to a confession 
and that the Court was not justified in 
taking it into consideration against the 
other appellants under S. 30, Evidence 
Act. 

The statement of Kahan Chand has 
■been read and commented on minutely. 
I have no hesitation in holding that it 
amounts to a confession of guilt. It was 
oritioized on the ground that Kahan 
Chand assamed a minor part in the 
affair of the embezzlement but that arose 
(from the nature of the case. Ho con¬ 
fessed to a minor part because he was 
the least of the three actors in the 
drama. Had he confessed to the princi¬ 
pal part, he would obviously have been 
Jyiag. He has, however, admitted his 
^uilt both then and subsequently, even 
in his appeal from prison. 

It was argued that Kinhzya v. 


Emperor (3) supports the view that 
Ivahao Chand's confession is inadmis¬ 
sible against the other two appellants, 
but that case dealt with a Sessions trial 
and a distinction has been drawa bet¬ 
ween warrant caso3 and Sessions trials' 
in Fakhr ui-Din v. Emperor (4). This 
authority I must follow in preference to 
Emperor v. Mahadeo Prasad (o), where 
a different view is taken. Kahan Chand, 
it should also be noted, wished to 
produce evidence ia mitigation of sen¬ 
tence and the action of the Magistrate in 
not convicting and sentencing him forth¬ 
with was not irregular. 

A certain amount of argument has 
centred round the coiduct of Kahan 
Chaad. It is not denied that at first he 
tried to conceal the shortage and thei 
after his second arrest made a volte face. 
This tergiversation is attributed to his 
helping, and being well treated by the 
police. I have no doubt that the true 
explanation is that he knew that he was 
hopelessly involved and consequently 
was prepared to 9how up -everything in 
order to mitigate his own punishment. I 
see no reason, however, to suppose that 
he implicited tb3 other two appellants 
falsoly. Indeed his confession has been 
largely corroborated by unimpeachable 
oral and document iry evidenoe. It was 
in the light of the evidenoe on the re- 
oord impossible for him to have commit¬ 
ted the misappropriation) unaided. 

Muoh capital has been made out of the 
faot that Kahan Chand was kept, and 
asked to he kept, in police oistody after 
the other two had been arrested; but, as 
Mr. Ram Lai has pointed out, Kahan 
Chand was ia tho judioial look up for 
37 days before he made his confession at 
the trial. He had made ne statement 
under S. 164, Criminal P. C., and there 
was no reason for the recording of such a 
statement in his oase. Another objeotion 
taken by ths learned counsel for the de¬ 
fence was that the trial Magistrate made 
an improper use of S. 27, Evidence Aot. 
There is foroa in this objeotion, for 
Kahan Chand’s “information” to the 
police during the investigation has not 
been proved. The*matter is not of muoh 
importance for the faot remains that the 
police were enabled to discover some 

(3) [Win 15 P. R. Or 1911=12 I. G. 981=54 
P. W. R. Cc. 1911. 

(4) A. I. R. 1925 Lah. 485=5 Lah. 17G. 

(5) A. 1. R. 1923 All. 322=45 All. 323. 
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documentary evidence, more speedily meats made by the appellants to Govern* 
than they would otherwise have done, by ment, and although the mention of re- 


tho help of Kahan Chand. His confes¬ 
sion has elucidated the value of such docu¬ 
mentary evidence, which is also deposed 
to by independent witnesses. 

On behalf of Indar Singh it was fur¬ 
ther contended that the first information 
report (dated 24th January 1827) in no 
way implicated him, although later on 
the Treasury Officer attributed to [ndar 
Singh conduct not mentioned in that 
report. The report was made against 
Kahan Chand, who was tho first and 
most obvious suspect. At that time the 
Treasury Officer did not have reason 
(rightly or wr ngly) to think that Indar 
Singh had taken part in the o nbezzle- 
meut. It was, therefore, not only super¬ 
fluous but undesirable that he should 
drag in the name of Indar Singh when 
ho was reporting against Kahan Chand. 
Tbo further information which the 
Treasury Officer gave at the trial is not 
inconsistent with tho first report made to 
the police and a first report is never per 
se tho statement of a case for the pro¬ 
secution. Tho contention made on Indar 
Singh’s behalf his no force. 

Tho trial Magistrate framed charges in 
tho alternative against the three appel¬ 
lants, anl it has first been urged on 
their behalf that the ohirges are not in¬ 
telligible. Indeed, it was even contend¬ 
ed that tho stamp case and the ourrenoy 
notes cases should not have beon split up. 
I can find no forco in this contention, for 
it implies that the Magistrate should 
have framed more complicated charges 
than those which he did frame. .It is 
settled law that a general deficiency 
charge is regular. Now since the em¬ 
bezzlements wore, in the nature of things, 
kept secret it was impossible to find out 
all the individual acts of misappropria¬ 
tion. The first pirt of tho charge must, 
however, ba deemed to be wrong because, 
although a total deficiency is alleged, no 
misappropriations are alleged to have 
taken place during tho yeir preceding 
January 1927. On the other hand, I 
find no fault with the socond portion of 
the charge, tho facts in which are cor¬ 
roborated bv Kahan Chand. It is clear 
that during 1924, for instance, any sums 
misappropriated were mado good aud 
that tho real permanent misappropria¬ 
tions were done in 192-3. The second 
portion of tho charge refers to repay- 


payments was not really a part of the 
charge.it cannot reasonably be argued 
that the appellants were in fact misled 
by the mention of those repayments. 
The evidence led by the prosecution 
pointed to and proved repayments and, 
if anything, the appellants were in a 
better position to meet the charge, if 
they could do so by evidence. I am 
satisfied that the criminal breach of trust 
did actually occur in the year 1925 and 
that some repayments were made in 
1925, 1926 and the beginning of 1927. 

It has been suggested that the shortage 
may have been due to extraneous causes, 
e. g., accident or- mistake, and that all 
that Indar Singh and Ram Kisban incur¬ 
red was a civil liability: in short, that a 
criminal act or series of criminal acts 
was not the only possible cause of the 
shortage. The evidenoe led by the pro¬ 
secution amply rebuts such a suggestion. 
The guilt of the three appellants is the 
only conclusion that can be reaobed 
when all tho circumstantial evidence, 
read with tho confession of Kahan Chand, 
is examined and viewed ift a reasonable 
light. 

I have omitted in this judgment a few 
minor points which do not appear to me 
to have much value in the case., e g., the 
security bond of Indar Singh, the plus 
and minus memoranda anl 90 forth. Nor 
have I thought it necessary to discuss 
with great minuteness all the arguments 
bearing on tho credibility or otherwise 
of individual witnesses. I have, I think, 
discussed those points, both for and 
against the appellants, which have a real 
importance in deciding their guilt or 
innocence. It is proved that the three 
appellants combined together in com¬ 
mitting the misappropriations, and the 
oonviotions of all three are accordingly 
maintained. 

It was in the last report contended 
that tho sentences imposed by the Magis¬ 
trate are too severe, but suoh a contention 
losos sight of the positions of trust held 
by the appellants and also of the magni¬ 
tude of their operations. The sentences 
are not, in my opinion, excessive. 

Tho appeal aro dismissed. 

M.R /R.K. Appeals dismissed. 
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A. I. R. 1923 Lahore 887 

Jai Lal, J. 

Ml. Rajji anl another —Defendants— 
Appellants. 

v. 

Abdul JIamid —Plaintiff — Respondent. 

Seconl Appeal No. 2607 of 1927, Deci¬ 
ded on 29th February 1923, from order 
• of Dist. Judge, Julluudur, D.'- 21st 
February 1927. 

Provincial Small Cause Courts Act, Art. 35 
(2)— Suit to recover certain articles or their 
value which was less thin Us. 500—Allegations 
that defendant was disposing of them to the 
plaintiff's prejiiiic;, and that the defendant 
held them in trust for the plaintiff—Alley i* 
lions amounted to criminal misappropriation 
—Claim is not small cause. 

In a suit to recover cert wn ornaments and 
household goods, the value of which was less 
than Rs, 500, thoplaiutifl alleged that after his 
father’s death, his mother took away the above 
articles belonging to the plaintiff aud handed 
them over to defendsnt 2 whom she had re¬ 
married, and both were disposing of these 
articles to the prejudice of the plaintiff. It 
was farther alleged that tho articles wera with 
the mother in trust for the plaintiff. 

Held : that the allegations amounted to a 
chargo of criminal misappropriation, if not 
criminal breach of trust, and the suit was 
therefore excepted from the oognizance of a 
Small Causo Court under Art. 35 (2). 

[P 837 C 2] 

Faqir Chand—for Appellants. 

Natii Lal —for Respondent. 

Judgment.—The respondent institu¬ 
ted n suit against the appellants for the 
return of certain ornaments and house¬ 
hold goods or their value, Rs. 376. It 
was alleged by the plaintiff that defen¬ 
dant 1 was hia mother and that after the 
plaintiff’s father’s death, she remarried 
defendant 2 and, with the abetment of 
the latter, took away the ornaments and 
household goods belonging to the plaintiff 
and banded them over to defendant 2, 
and that both were disposing of these 
artioles to the prejudice ol the plaintiff. 
It was alleged that, as a master of faot, 
the articles were with defendant I in 
trust for the plaintiff. 

The trial Court dismissed the suit. 
Tho Senior Sub-Judge on appeal has 
deoreed the suit agiinsb both the defen¬ 
dants. Defendant L first admitted the 
claim of the plaintiff in writing, but 
subsequently alleged that she had been 
made to sign the admission by fraud of 
the guardian of the plaintiff. Tho Senior 
Subordinate Judge, however, has held 
that this allegation of defendant I has 


nob beeo established and that she actually 
admitted the plaintiff’s claim voluntarily. 
With regard to defendant 2 the learned 
Judge has given no finding whatsoever 
whether he had taken possession of or 
hid disposed of any of the ornaments or 
household goods belonging to the plain¬ 
tiff, nor any finding as to the value there¬ 
of. Lie has accepted the appeal of the 
plaintiff and decreed the suit against both 
the defendants. This second appeal has 
been presented by the two defendants. 

A preliminary objection i3 taken on 
behalf of the respondent that the suit 
being of the nature of a small cause suit 
and its value being less than Rs. 500 no 
second appeal lies in this Court, but, 
haviog regard to the allegations made in 
the plaint, it seems to me that tho suit is 
excepted from the cognizance of the Small 
Cause Court by Art. 35 (ii), Provincial 
Small Cause Courts Act, which excepts 
from the jurisdiotioo of the Small Cause 
Court a suit for compensation for an act 
which is, or, save for tho provisions of 
Ch. i, I. P. C., would be an offence 
punishable under Ch. L7 of the said Code 
la my opinion the allegations made in 
the plaint amount to a charge of criminal 
misappropriation, if not criminal breach 
of trust, agaiust the two respondents. 
1, therefore, overrule the preliminary 
objection. 

On the merit9 the appellant Mt Rajji, 
who was defendant 1-in tho trial Court, 
having admitted the plaintiff’s claim, is 
not entitled to appeal from the decree 
passed against her on her own admission. 
Iler appeal, therefore, is hereby dismissed 
with CDsts. 

With regard to Abdul Ghani, appellant, 
defendant 2, in my opinion the Senior 
Subordinate Judgo has not given a proper 
decision. He ha9 not decided whether 
this appellant received the property 
belonging to the plaintiff-respondent and 
if he received it what wa9 the value of 
9uoh property. I consider that under 
the circumstances, the case must be 
remanded to the learned Judge with 
direction to submit a finding to this 
Court on the points mentioned above. 
The remand is under O. 41, R. 25, Civil 
P. C. Roport within two months. 

N - K * Case remanded . 
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* A. I. R 1928 Lahore*88S 

Addison and Bsidz, JJ. 

Tlaidir Hasan, and ot'iers — Defen¬ 
dants— Appellants. 

v. 

Anjuman Muhafiz Aukaf znl others — 
Plaintiffs and Defendants—Raspondents. 

First Appeal No. 2113 of 1923, Do- 
cided on 2 Jrd June 1923, from decree of 
l3t-Class Sub-Judge, Delhi, D/- 18th 
August 1923. 

{a) Civil P. C., S. 92—Sanction. 

No sanction under S. 92 is necessary for a 
suit for a mere decl ira*ion that the property 
in dispute is wikf ani th at the alia nations 
thereof are void : A. I. R . 1927 Lah. 350, 
Fo t [ l - [P 839 Cl] 

(6) Civil P. C., S. II — Fin Unj by necessary 
implication also acts a > res juiica'a. 

For the pn'-poies of res julicita a finding 
by necessiry implication is no less potent than 
an express fin ling on a particular point: 15 
Bom. 89 ; 24 C. W. N. 223, Foil. [P 891 C 1] 

* (c) Civil P. C., S. ll-Expl 6- Decision 
that property is not wakf in a suit by B a j jin ft 
A under S. 92 Civil P . C.Subicyuent suit 
by B ajainst A ani C for dc:lara‘ion that pro • 
pcrty is wakf—Previous decision is biniinj 
not only between B ani A but also ai between 
B ani C. 

In a suit by B against A for an accouat of 
wakfproperty.it was decided that the wakf 
was void. A suhsequont suit was brought by B 
against A andCwhowis not-a pirty to the 
previous suit, for declaration that that pro¬ 
perty was wakf. 

Held : that the decision in th3 pnvious suit 
not only opjrates as res juiicati between A 
and B bus is also binding as between B and C. 

(P 891 0 2] 

Bidr-ud Din Q ireshi — for Aopellants. 

Sardha Ram and Paita 1 ) Sinjh—lot 
Respondents. 

Bhide, J.—This was a suit by a 
society called the Anjuman Muhafiz 
Aukaf (Society for the protection of 
religious endowments) and two Mihv 
medin residents of Delhi for a declara¬ 
tion that two hujras, three shops aad 
five houses d .-scribed iu the plaint were 
attached to a mosqu9 named Sheikh 
Masita situvted ia that city, and for 
certain other reliefs. The facts alleged 
briefly ware that th3 shops ani hujras 
formed a part of the mo3que and were 
wakf property. Oo3of the shop3 with a 
balakhana 'was constructed along with 
the mosque in the year 1861 under the 
supervision of Kadar Bikhsh who was 
its “ Mutwilli The other two shops 
were originally bath-rooms aal had been 
converted later into shops. As regards 
the houses it was alleged that these had 


been sold to the mosque in the year 
1910 by Mt. Sakina Jan and Ibrahim. 
Since the year 1917, the defendants, who 
are mostly descendants of Kadir Bakhsh 
(vide pedigree-table attached to the 
plaint), asserted themselves to be the 
owners of the above property and made 
collusive alienations thereof amongst 
themselves to the prejudice of the rights 
of the plaintiffs and ‘other Mahomedans. 
The plaintiffs therefore sued for the 
aforesaid declaration and the following 
reliefs in addition, viz. 

(1) tbit the defendants be ou9tsd from the 
property in dispute and that it may bo ordered 
to be given back for the purposes of “ wakf M ; 

(2) that the plaintiffs may be awarded pos¬ 
session in the interests of the mosque ; 

(3) that a decree for Rs. 1.000 on account 
of mesne profits for three years and also for 
future profits till delivery of possession be 
passed in f*vour of the plaintiffs. 

A preliminary objection was raised 
by- the defendant that the suit was 
not maintainable owing to want of 
sanction under S. 92, Civil P. C., but 
the Court decided that the declaratory 
relief at auy rate did not require any 
sanction under that section and the suit 
was therefore allowed to prooeed withre- 
ferencc^to that relief though without any 
amendment of the plaint (vide p. 152 of 
the printed record). On merits the de¬ 
fendants admitted that the hujras wereat- 
tached to the mosque but deni id that the 
shops and the houses were wakf. As to 
the houses their allegations were to the 
following effect : Kadar Bakhsh gifted 
three houses to the mosque as “ wakf M 
iu 1889 (vide p. 118 of the printed re¬ 
cord). After the death of Kadar Bikh9h 
one of these houses was sold as it was 
sold by his son Ali Has3in to one Ramu 
Mil for Rs.J.OOD on the 8th December 
1910. Out of the sale proceeds, the 
five hous93 now iu dispute were pur¬ 
chased by him on the same date. The 
sale-deeds were executed iu favour of the 
mesque because the house, out of the 
Sile proceeds of which these houses were 
purchased, was believed at the time to be 
validly gifted to the mosque as* wakf." 
Later on iu the year 1912, Dr. Muham¬ 
mad Wazir and others instituted a suit 
for au account of the iuocme and ex¬ 
penditure and prices of the properties 
sold and purchased by AU Hasan a9 also 
for an account of the other properties 
mentioned iu the plaint which included 
the three shops now in dispute. The 
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suit was tried by the District Judge of 
Delhi, who held ‘the “ wakf ’’ made by 
Kadar Bakhsh in .1889 to be void for 
uncertainty and dismissed the whole 
suit. This decision was upheld in ap¬ 
peal by the Divisional Judge and on se¬ 
cond appeal by the Chief Court, Punjab, 
(vide pp. 84,115,91 of the printed record). 
As the “ wakf ” of the house sold to 
Ramu Mai was declared to be void the 
houses purchased with sale 
thereof could not be treated as 
property. Defendants, therefore, claimed 
to be fully entitled to treat the houses 
as private property and contended that 
the alienations thereof were valid. Tha 
defendants also pleaded that the ques¬ 
tion whether the shops and the houses 
were wakf property arose in tho previous 
suit by’ Dr. Wazir Ali and others, and 
as that suit-was dismissed, the decision 
operated as res judicata. 

The learned Senior Subordinate Judge 
found the issues in favour of the plain¬ 
tiffs and granted them the declaratory 
relief prayed for. The other reliefs were 
refused to them, but the decree directed 
that defendants be ejected from the pro¬ 
perties in suit for the benefit of the 
mosque and that a sum of Rs. 1,000 be 
paid by the defendants as mesne profits. 
An enquiry was also ordered to be made 
as to profits subsequent to the institu¬ 
tion of the suit. 

From this decision, defendants have 
appealed. The main contentions of tho 
learned counsel for'the appellants were 
as follows: 

fa) The suit should have bsaa dismissed for 
want of sanction under S. 92, Civil P. C. 

(b) The question whether tho shops and 
housoa ia dispute wore “wakf property" was 
res judloata. 

(c) It has not been proved that the shops 
are wakf property. 

(d) That the house in disputo, having beon 
purchased out of the sale-proceeds of the 
house sold to Ramu Mai, could not be treated 
as wakf property ns tho wakf of the house 
sold to Ram Mai was itself declared to be void. 

As regards tho first point there is no 
doubt that no sanction under S. 92, Civil 
P. 0. was necessary for a suit for a more 
declaration that the property in dis¬ 
pute was wakf and that the aliena¬ 
tions thereof were void: vide inter alia 
Miran Bakhsh v. Allah Bakhsh (l). The 
order of the learned Senior Subordinate 
Judge dated 15th January 192L (at 
pp. 151-2 of the printed record) shows 

(1) A. I. R. I927 Lah. 850=8 Lah. 111. 


proceeds 
wakf ” 


that the suit was really allowed to pro¬ 
ceed with respect to this relief only. 
The learned Senior Subordinate Judge, 
however, apparently thought that it was 
open to him to pass a decree for posses¬ 
sion and mesne profits in favour of the 
mosque, though these reliefs could not be 
granted to the plaintiffs owing to want 
of sanction under S. 92, Civil P. C. A 
decree for ejectment cf defendants and 
mesne profits was accordingly passed for 
the benefit of the mosque. The learned 
counsel for the plaintiffs-respondents did 
not attempt to support this decree. It 
does not appear that the plaintiffs had 
ever asked for any relief in this form. 
The “mosque" not being a party to the 
suit the decree seems clearly unsustain¬ 
able and cannot stand in this respect in 
any case It was conceded that the plaint 
should have been formally amended but 
as the parties really proceeded to trial 
on the question of “declaration” only, 
tho absence of a formal amendment does 
not seem fatal to the suit. The learned 
counsel for the plaintiffs formally with¬ 
drew before us the prayer for the other 
reliefs in the plaint and the suit will be 
deemed to have been for the aforesaid 
declaratory relief only. 

Tho next point for deoision is that 
of res judicata. In October 1912, Dr. 
Mohammad Wazir and others instituted 
a suit, with the sanction of the Collector 
obtained under S. 92, Civil P. C., for an 
account of tho income and expenditure 
and prioes of the properties sold and 
purchased as also for acoouot relating to 
other property mentioned in paras. 1, 3, 
6, 7 of the plaint in that suit. It was 
stated in these paras, that three bouses 
had been dedicated by Kadar Bakhsh to 
the -mosque as wakf by a deed dated 
16th Deoember 1889. Later on, Kadar 
Bakhsh was alleged to have executed a 
will on 22ud October 1901 by virtue of 
whioh be entrusted the aforesaid three 
houses, along with certain shops men¬ 
tioned in tho will, to tho trustees men¬ 
tioned therein. After the death of Kadar 
Bakhsh, Ali Hassan, his son, who was 
managing the property sold one of the 
houses with the permission of the trus¬ 
tees as it had beooma dilapidated, to one 
Ramu Mai for Rs. 4,000, and purchased 
some other property with tho sale pro¬ 
ceeds. He, however, failed to render 
acoount to the trustees of these transac¬ 
tions and also of the total inoome and 
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the expenditure of the wakf property. Ali 
Hassan was allege! to be misippro- 
priating the income of the wakf property 
and the plaintiffs therefore prayed that 
he may be required to furnish an account 
of the income and expenditure of the 
properties as stated above. Ali Hassan 
resisted the suit, pleading inter alia, that 
the wakf of the houses was unlawful and 
the shoos were not attached to the 
mosque and had never been dedicated as 
wakf. The Court found the wikfnama 
executed by Kadar Biksh in 1889 to be 
void for uncertainty and the will to be 
spurious. On these findings, the whole 
suit was dismissed (vide judgment at 
pp 84*94 of the printed record). The 
decision was upheld by the Divisional 
Judge on appeil ani a second appeal to 
the Chief Court also failed (vide judgment 
at pp. Llo 113 and p. 94 of the printed 

record). 

It seems perfectly clear that it was 
finally decided in the abov^e suit that the 
wakf of the three houses medicated by 
Kadar Biksh to the mosque in 1889 was 
void. The house sold to Rirau Mai was 
one of these houses and hence it must be 
held to have been finally decided that 
this house was not wakf. But the suit 
wa3 not confined to the above houses 
only. It was stated in the plaint that 
one of these houses had been sold in 1910 
and that certain other property was pur¬ 
chased with the silo proceeds. It was 
also alleged that Ali Hassan had failed to 
give an account not only of the sales and 
purchases but also of the income anl 
expenditure of the whole of the wakf 
property. It i3 not disputed that the 
five houses now in dispute were pur¬ 
chased in 1910 with the sale-proceeds of 
the house sold to Ramu Mai. The pjain- 
tills asked in the previous suit an account 
of the income and expenditure of the pro¬ 
perty purchased as well as the property 
sold. It must be remembered in this 
connexion that the property purchased 
had already been in possession of Ali 
Hassan for about two years be'oro the 
suit was instituted. It seem3, therefore, 
clear that the plaintiffs in the previous 
suit did ask for an account of the houses 
now in dispute. This necessarily implied 
that the plaintiffs looked upon these 
houses also as wakf property. If there 
were any doubt on this point, it will be 
removed by a reference to the grounds of 
second appeal in the Ciiief Court in that 


suit in which it was distinctly alleged 
that the properties purchased were also 
wakf (vide clause (d) of ground No. 1). 

The shops now in dispute were also 
included in the property which was the 
subject-matter of the previous suit. In 
para. 3 of the plaint it was distinctly- 
alleged that the shop3 were attached to 
the mosque and had been made over to 
the trustees by the will dated 2nd Octo¬ 
ber 1901. A reference to the will (vide 
p 99 of the printed record) 3hows that 
the shops were described therein as having 
been already dedicated as wakf. The 
plaintiffs asked for an account of the 
shops mentioned in para. 3 of the plaint 
on the ground that they were wakf pro¬ 
perty. Ali Hassan, on the other hand, 
denied that the ‘ shops” were wakf. 

It is thus clear that the question whe¬ 
ther the hou : es and shops now in dispute 
were wakf property was directly and 
substantially in issue in the previous 
suit also. It seems equally clear that 
these houses and shops were held not to 
be wakf property as the suit was dis¬ 
missed in its entirety. It is true that no 
distinct finding was recorded that the 
shops and the houses now in dispute were 
not wakf; but this finding was neces¬ 
sarily implied by the final decision. Lf 
any part of the property had been found 
to be ‘wakf' the plaintiff would obviously 
have been entitled to an account of that 
property at any rate. It is, therefore, 
clearthat the Court did not hold any of the 
properties in that suit to be wakf. The 
finding that the wakfna na was void was 
apparently held to be sufficient to dispose 
of the question of the houses sold as well 
as purchased. As regirds the dedication 
of the shops, reliance was placed by the 
then plaintiff only on the will of the year 
190L and this will haviug been found to 
be spurious, the shops were considered 
not to be "wakf.” 

The matter did not rest with the deci¬ 
sion of the trial Court. An appeal was 
lodged in the Divisional Court and it 
was contended that the trial Court had 
not decided all the necessary issues. But 
this contention was not accepted and it 
was held that the District Judge had 
decided all the issues necessary at the 
time and that he was justified in refusing 
to undertake the administration of the 
institution. The gro nds of appeal urged 
before the Divisional Court were re-con- 
sidered by the Chief Court and the deer 
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sion of the Divisional Court was upheld. 
It is thus clear that the Divisional Court 
as well as the Chief Court held that the 
dismissal of the whole suit was justified. 

In view of the dismissal of the whole 
'suit, there is, I think, no escape from the 
conclusion that the houses and shops now 
in dispute were held not to he "wakt'' 
property. For the purposes of res judi- 
icata a finding by necessary implication 
is nc less potent than an express finding 
! on a particular point : cf. Ham Krishna 
v. Vithal Ran ji (2), ApurLi Krishna v. 
Parmanik (3). 1 have, therefore, no 

hesitation in holding that the above 
matter was heard and finally decided in 
the former suit. 

It was, however, urged on behalf of 
the plaintills-respondents, that the forraor 
suit was not between the same parties 
and that the parties were not litigating 
ander the same title. Now, the former 
9uit was of a representative character 
and wa9 instituted on behalf of all the 
Mahomedans interested in the alleged 
wakf property. The present suit is also 
of the same type. Plaintiffs in the two 
suits must, therefore, be held to be iden¬ 
tical for the purposes of S. 11, Civil P C. 
(cf. Expl. vi, S. 1L. Civil P. C.). The 
'contention that the defendants are not 

I 

jthe same and are not litigating under the 
same title has also no force. It is true 
that the defendants All Hassan and others 
in the former suit were alleged to be 
trustees, while the defendants in the pre¬ 
sent suit are alleged to be trespassers. 
But the finding in the former suit was 
that the property in dispute wa3 not 
wakf. It follows, therefore, that it was 
found that Ali Hassan and others were 
not in fact "trustees”. Ali Ilassan was 
litigating in the former suit as a private 
person, so far as the shops and houses 
now in suit are concerned, as he denied 
that these were wakf. The defendants 
in the present suit inolude two sons of 
Ali Hassan (defendants 6 and 7) as well 
as certain other persons to whom he sold 
some of the houses ia dispute. These 
persons at any rate are certainly repre¬ 
sentatives of Ali Hassan for the purposes 
of 8. 11, Civil P. 0. H< nco it seems 
clear that the decision in the provious 
suit operates as res judicata so far as 
these defendants are concerned. 

It is true that, in the present suit, 

(2) [I8!flj 15 Bom. 80. 

(3) 11020]'21 C. W. N. 223=54 I- C. 952. 


there are also some other defendants, who 
cannot bo said to be "claiming under'* 
Ali Hassio, e. g , defendants 1, 4, 9, 11, 
etc. These persons were not parties to 
the previous suit and hence the decision 
in the former suit regarding the shop3 
and houses now in dispute cannot operate 
as res judicata under S. 11, Civil P. C , 
qua these defendants. But this fact will 
not, 1 think, affect the final decision in 
the circumstances of this cise. For, 
when the decision in the previous 6uit as 
regards the shops and houses not being 
wakf property operates as res judicata 
and binds some of the defendants, the 
finding c.inuot be otherwise in respect of 
any other defendant. Wakf accordiog to 
Mahomedan law means permanent dedi¬ 
cation of any property for religious, pious, 
or charitable purposes When property 
is dedicated by way of wakf, the owner¬ 
ship is deemed to bo transferred from the 
dedicator to Almighty God and all pro¬ 
prietary rights of men are thenceforth 
extinguished in the property (vide para. 
157, Mulla’s Principles of Mahomedan 
Law, 6th edition). It follows from this 
that no person can have private rights ol 
ownership in wakf property and con¬ 
versely that if any person is found to have 
such rights in any property it oould not 
be held to be wakf. 

In the present instance, it has been found 
above that as a result cf the deoieion in the 
former suit, the shops and houses in dis¬ 
pute cannot be held to be wakf so far as 
those o( the defendants, who are repre¬ 
sentatives of Ali Hassan, aie concerned. 
In other words, Ihese latter must be held 
to be entitled to treat the shops and 
houses as their private property. Con¬ 
sequently, the property cannot be held 
to be ‘wakf” even as against the other 
defendants (The judgment then discussed 
the evidence and finding that the pro¬ 
perty was not wakf proceeded.) On the 
above findings, I would accept the appeal 
and dismiss tho plaintiff's suit exoept as 
regards tho two hujras. As to the latter, 
the declaration granted by the Senior 
Subordinate Judge will be maintained, 
but the relief a3 regards possession and 
mesno profits granted in favour of the 
mosque must bo ou’celled. In view of all 
the oil oumstances in connexion with tho 
wakf I think tho parties might bo left to 
bear their own costs throughout. 

Addison, J —I agree. 

N.K. Appeal accepted . 
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Bhide, J. 

Sunder Singh —Petitioner. 

v. 

Karam Singh —Respondent. 

Civil Revo. Petn. No. G06 of 1927, De¬ 
cided on 2lst March 1923, from order of 
Sr. Sub-Judge, Lahore, D- 16th Novem¬ 
ber 1926. 

(а) Succession Act (1925), S. 376— Court can 
correct misdescription but not so as to change 
nature of debt. 

A Court can no doubt in its inherent juris¬ 
diction correct any misdescription in a succes¬ 
sion certificate but an amendment changing the 
nature of the debt cannot be allowed. 

[P 892 C2, 89? Cl] 

(б) Succession Act (1925), S. 378— Division 
cf securities is beyond Court's power. 

The applicant’s prayer to allot specific se¬ 
curities to him and detail them in the certifi¬ 
cate amounts to division thereof and is beyond 
the province of a Court granting a succession 
certificate. [P 893 C 1] 

(c) Succession Act (1925), S. 372— Whether 
certificate as to applicayit's share is legal is 
doubtful. 

It is doubtful whether the ordor of the Judge 
granting a succession certificite with respect to 
the applicant’s share is in accordance with law. 

[P 693 0 1] 

Duni Chand Kapur—lor Petitioner. 

C. H. Carden Noad —for Respondent. 

Judgment.—On the death of Captain 
Sardar Jiwan Singh, Sunder Singh, one 
of his sons, filed an application on behalf 
of himself and his minor brother named 
Karam Singh for a succession certificate 
in respect of a sum amounting to 
Rs. 50,000 deposited by his father in the 
Bank of Bengal (now Imperial Bank of 
India). Subsequently an objection hav¬ 
ing been raised on behalf of the minor 
brother the applicant confined his appli¬ 
cation to his own share in the aforesaid 
deposit and on 25th July 1920, he was 
granted a succession certificate in respect 
of Rs 25,000 out of Rs. 50.000 in Pass 
Book Deposit with the Imperial Bank 
of India, Lahore. When Sunder Singh 
applied to the Bank it was discovered 
that the Bank really held-Government 
promissory notes ani War Bonds on be¬ 
half of the late Captain Sardar Jiwan 
Singh and there was only a sum of about 
Rs. 10,000 in the current account on ao- 
oount of the interest on the securities 
The Bank refuse! to pay anything to the 
applicant unless he obtained a succession 
certificate in respect of the Government 
securities, eto., and also an order from 


Court about the distribution of the se¬ 
curities between the applicant and his 
brother. Sander Singh then made an 
application to the Senior Subordinate 
Judge, Lahore, for amendment of the 
above certificate as required by the Bank, 
but the application was rejeoted. The 
learned Senior Subordinate Judge held 
that (I) the applicant must file a separate 
application in respect of the promissory 
notes and War Bonds, etc ; (II) and that 
he had no jurisdiction to make any order 
about the division of the securities bet¬ 
ween the two brothers. Sander Singh 
has applied for revision of this order. 

The main point for decision is whether 
a succession certificate can be amended 
in the manner required by the applicant. 
The applicant’s contention is that the des¬ 
cription of the debt given in the original 
certificate was not correct and that this 
was due to the fact that he had not been 
able to obtain accurate information about 
the nature of the debt. This contention 
appea r s to be cerreot in so far as the 
Pass Book Deposit in the present case 
turns out to be only about Rs. 8,000 
while the rest oens'sts of promissory 
notes and securities. What is the proper 
remedy of the applicant in such circum¬ 


stances ? There is no doubt that he can 
get an extension of the certificate in res¬ 
pect of the promissory notes and War 
Bonds under S. 376, Indian Succession Act 
(corresponding to S. 10 of the old Succes¬ 
sion Certificate Act) But the applicant 
wishes the d:Scription of the debt as 
given in the original certificate to be 
corrected. For this there appears to be 
no specific provision in the Act. 

If the applicant applies for extension 
of the certificate, he will of oourse have 
to pay extra Court-fee and he will suffer 
loss owing to the fees which he has al¬ 
ready paid in respect to the Pass Book 
Deposit. The description ‘Pass Book 
Deposit’ is not accurate ; but it may be 
taken to cover the current acoount,for 
practical purposes. The applicant was 
apparently entitled to Rs 5,000 out of 
this deposit while he has paid Court-fees 
on Rs. 25,000, i. e, for Rs. 20,000 i.e.. 
Rs. 400 more than he need h we paid. 
This is apparently the reason why 
this application is being pressed. I am 
inclined to think that this Court 
could exercise its inherent power if all 
that was required was in reality oorreo 
tion of a misdescription ; but the amend 
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ment sought in the present instance in 
this case seems to go much farther. It 
will appear from the application dated 
31st October 1926, that the applicant 
prays the Court to correct the entry in 
Col. 4 of the succession certificate chang¬ 
ing Pass Book Deposit to curront ac¬ 
count dues and amount due on security 
deposits as under (giving details of the 
securities) as the Court thinks proper 
should be transferred to tho applicant’s 
name. In other words, the applicant 
wishes the Court to allot specific securi¬ 
ties to him and detail them in the certifi¬ 
cate. -The securities are of different dates 
land denominations, and division thereof 
is clearly beyond the province of a Court 
granting a succession certificate. I am, 
therefore, of opinion that the applicant's 
prayer cannot be granted. The applicant 
oan seek the remedies suggested in the 
learned Senior Subordinate Judge's order; 
if so advised. I may note, however, that 
it is doubtful whether the the order of 
the learned Senior Subordinate Judge 
granting a succession certificate with 
respect to the applicant’s share was in 
accordance with law. There is a conflict 
between the decision of the Allahabad 
and Calcutta High Courts on the point, 
vide inter alia, Annapurna Dasya v. 
Nalini Mohan Das (l) and Sughra Be¬ 
gam v. Mohammad Mir Khan (2), but the 
Allahabad decisions seem to have found 
favour with the learned Judges of the 
Punjab Chief Court who decided Kishore 
Chand v. Nihal Devi (3). The certificate 
alread granted has, however, not been 
challenged by any rival .claimant and 
I need not discuss the point further as it 
is not necessary for the disposal of the 
application for amendment of the osrti- 
ficate. 

I reject the application, but in view of 
all ciroum9tanoes leave the parties to 
bear their oo9ts. 

R K. Application rejected. 


(1) [1914] 42 Cal. 10=23 I. C. 556=18 C. \\ 
N. 836. 

•. I. R. 1921 All. 221=13 All. 341. 

3) [1901] 70 P. R, 1904. 
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Addison and Bhidb, JJ. 

Sardar Shah ani others —Plaintiffs — 
Appellants. 

v. 

Mt. Sardar Begam and othen —Defen¬ 
dants—Respondents. 

First Appeal No. 264 of 1924, Decided 
on 19th June 1928, from decree of Sr. 
Sub-J., Lyallpur D/- 20th October 1923. 

[а) Custom ( Punjab )—.4 gift of a portion of 
his estate by a Sayyad of the tillage Khai of 
Lyallpur Dis'rict do his daughter in the pre¬ 
sence of sons is valid. 

The custom amongst the Sayynds of Dipalpur 
t.vhsil is as follows: The father 19 competent 
to gift some of his land to bis^daughters during 
his lifetime witheut tho consent of bis colla¬ 
terals or sons, while in the absence of sons be 
can gift the whole. Further, the father can 
gift his whole estate as his daughter’s dower 
in the absence of soi.s and in the presence of 
sons he can grant a portion of his estate as her 
dower without the consent of anyone. This 
customary law is equally applicable to the 
Sayyads of the village Khai in Saundari tahsil 
of the Lyallpur District. [P 695 O 1] 

(б) Mwaj-i-am—Statement' of special custom 
though unsupported by instances is prima 
facie proof of that custom—O jius of rebuttal is 
on the party disputing the correctness of the 
entry—Custom [Punjab). 

A statement in a Riwaj-i-am opposed to gene¬ 
ral oustom though unsupported by •instances 
possessesrmuch evidentiary value. An entry 
therein of a special custom is prima facie proof 
of that custom and places the onus of rebuttal 
on the party disputing tho correctness of tho 
entry: 34 P. It. 1915; A. I . li t 1916 P. C. 129; 
A. I. It. 1927 Lah. 241; and A. I. R. 1927 Lah % 
593; i?t*/. on. [P 895 G 2] 

Jagan Nath Aggarwal and Bliagat Ham 
Sawhney— for Appellants. 

Shiv Charan Das for Aldul Qadar. 
Bal Kishan Mehra for Khurshid Zatnan 
—for Respondents. 

Addison, J. —The plaintiffs are the 
minor son9 of'Haji Shah who, on 24th 
September 1909, gifted one-fourth of hie 
ancestral holding in village Khai in tho 
Lyallpur District to his unmarried sister 
Mt. Sahib Nishan, defendant 1, and ano¬ 
ther one-fourth to his two daughters, de¬ 
fendants 2 and 3, who were then unmar¬ 
ried though they manied later. The 
daughters were by one wife and the sons 
by another. Haji Shah died some six 
years before the suit was instituted. Ac¬ 
cording to -the plaint, the parties are 
Sayyads who came from village Sher 
Garh in the Montgomery Distriot and’who 
follow customary law. It was claimed 
that Haji Shah had no power under cua- 
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tom to make these gifts. It was stated 
that the defendants were asked to surren k 
der the land. Defendant 3 assented and 
returned to them her *one eighth share. 
She was, however, impleaded a* a pro 
forma defendant in the present suit which 
the plaintiffs thereafter brought for re- 
covery of the one-fourth share with the 
sister and of the one-eighth share with the 
other daughter The contesting defen¬ 
dants pleaded that they were governel by 
Mahomedin law and that they depen led 
for their livelihood not only on agri¬ 
culture but on piri Muridi. They denied 
that they came from Sher Garh originally 
and stated that they had lived at village 
Khai from olden times. It was further 
claimed that, even if parties wore govern¬ 
ed by customaVy law, the gift of such a 
small area of land in favour of a daughter 
and an unmarried sister was permissible. 
On the pleadings only one issue arose, 
■whether parties were governed by custom 
and, if so, what was the custom amongst 
’them regarding the power of gift of a 
part of the ancestral property by a pro¬ 
prietor having 1 male issue when the gift 
wa3 made in favour of the daughters and 
a. sister. 

The trial Judge held; (l) that it was 
not proved that the parties came origi¬ 
nally from-Sher Garh; (2) that they fol¬ 
lowed the customs of their own village 
Khai and not Mahomedan law ; (3) that 
under custom the gift to the daughter 
was warranted; but (4) that there was no 
power of gift in favour of the sister. He 
•accordingly decreed possession ,of the sis¬ 
ter's share of one-fourth of the holding, 
but dismissed the suit for possession of 
the one-eighth share of the daughter, de¬ 
fendant 2. Against thi3 decision the 
sister and plaintiffs have preferred 'ap¬ 
peals. 

After the institution of her appeal the 
sister died and no attempt has been made 
to bring her legal representatives on the 
record. In fact these representatives 
would appear to be the plaintiffs The 
result is that the appeal of the sister has 
abated That order hts been m ade in her 
appeal. As regards the plaintiffs’ appeal 
the application to bring the legal repre¬ 
sentatives of Mt. Sahib Nishan on the 
record was not brought within time, but 
she was merely a pro forma defendant, a9 
she was not interested in ihat appeal 
which attacked only the finding regard¬ 


ing the daughter. Further, the appellants 
were themselves her legil representatives. 
For these reasons there was no necessity 
to bring her legal representatives on the 
record and consequently there was no 
abatement of this appeal 

This was admitted by the learned 
counsel appearing for the daughter. 

I agree with the trial Court that the 
evidence does not establish that Nadir 
Shah, who purchased this village and 
founded it at a time when it was waste 
land, came from Sher Garh. The pedi¬ 
gree table of Khai shows that he came 
from village Jhakkar in Tahsil Montgo¬ 
mery of the Montgomery District (Ex P. 
8 at p. 23 ‘of the paper-book). Haji 
Shah is a grandson of this Nadir Shah. 
In faco of this document, the unsatisfac¬ 
tory oral evidence oinnot be accepted. 
For example, plaintiffs’ fourth witness 
admitted that Sher Garh Sayyads and 
Khai Sayyads meet as far back has Daud 
and not nearer and that he could not 
give the number of degiees. The 
Sher Garh Sayyads are Karra inis and 
and so ae those of Khai but 'his 
does not mean that th^se at Khai came 
from Sher Garh. Theie are Karmanis 
in many other places in different districts, 
for example, Saidan Shah, Minohinabad 
(Bahawalpur State), Shah Satar (Multan 
District) Kotli Piranwali (Jhelum Dis¬ 
trict), Lahore City, etc., To say that all 
these descended from one Sayad Daud, 
whose date ha9 not been even fixed, does 
not establish the proposition contended 
for. The pedigree table, p. 7 is not proved, 
nor is it known from were it was taken. 


he pedigree-table, p. 9, has not been 
roved nor is it certified that it is a copy 
[ the Shajra-nasab of Sher Garh village. 
; was prepared by a patwari of that vil- 
,ge who has stated at the end of a note 
n the table that he had gone through 
ie documents held by Rihmat Ali, hence 
le pedigree table was prepared and sop 
lied to the appellant. This patwari did 
ot appear in the witness-box In these 
ircumstances this document; is not pro- 
el, nor does it establish that the Nadir 
hah, mentioned in it, was the founder 
f Khai. Further the document, bx D 
, at p. 81 of the paper book gives the 14 
iliages to wnich Sayyads of Sher Garh, 
rhich is in the Dipalpur ta"sil, of 
lontgomery, went to, and Khai is not 
ne of them. In these ciroomstanoes l 
aveno hesitation in holding with tae 
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trial Court that it has not b’on proved 
that Nadir Shah eime from Sher Garh. 

IChai itself used to he iQ the Mont¬ 
gomery Tahsil of Montgomery District, 
though it is now in the Saundari Tahsil 
of Lyallpur District. In the Settlement 
of 1857, when Nadir Shah was ; the sole 
proprietor, be stated as regards the cus¬ 
tom relating to alienation that he had full 
powers of alienation (Ex D. 4). In the 
settlement of 1872 it is recorded in the 
Riwaj-i-am of Tahsil Dipilpur (D. 9).that 
daughters do not S' cceed by inheritance, 
but that a proprietor could give a share 
to his daughter's issue equal to that of a 
son. The Sayyads of Sher Garh alone ob¬ 
jected to this assertion of custom. No in¬ 
stances were given but as will appear later, 
this is not important. It was also stated 
that, though daughters were not heirs, 
they could be given the whole estate in 
the absence of male issue and instances 
•of this were given. It is clear therefore 
that all the Sayyads of Dipilpur tahsil 
are governed by custom and that in it 
there is a very large power of alienation 
•in favour of daughters amongst these 
Sayyads. Again, in the Riwaj-i-am of 
1872 of Montgomery tahsil, in which 
Khii was then situated {D. 7), the custom 
amongst the Sayyad tribe is as follows: 
The father is competent to gift some of his 
land to his daughters during bit lifetime 
without the consent of his-collaterals or 
son3, while in the absence of sons he oan 
gift the whole Further, the father can gift 
his whole eitate a9 his daughter’s dower 
i in the absence of sons an! in the presence 
of sons he eau grant a portion of his 
estate a3 her dower iwithout the oonsent 
: of anyone Tne statement of customary 
law, prepared by the revenue authorities 
i3 thus entirely in favour of a gift of a 
■portion of his estate -by a father to bis 
daughter in the presence of sons. In the 
present case, defendant 2 has received lV£ 
■share out of some lH.or 20 squares and 
that is not excessive The oral evidence is 
not convincing and I have no doubt that 
the Riwaj-i-am, though no instances are 
.given must prevail. The Riwaj-i-am of 
Montgomery tahsil (D 7) is signed by 
three of the son» of Nadir Shah, namely, 
Pazal Shah, Ziildar, Hiss in Bakhsh and 
Sayyad Muhammad lambavdar, who was 
‘the father of Haji Sb&b. 

It is now too late in the day to oontend 
that a Riwaj-i-am without instances is of 
llittle evidentiary value. In oiroumstauoes 
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similar to the present it was held in Ala 
Mahomed Khan v. ' Jiuani (l J that a 
mere entry of the custom in the Wajib* 
ul-arz without instances would be suffi¬ 
cient to shift the onus to near collaterals. 
Their Lordships cf the Privy Council in 
Beg v. Allah Dilta (2j laid down that in 
such cises the onus would be on the per¬ 
sons contesting tho custom. It was held 
in Labh Singh v. Mt. Mango (3) that in 
view of the Judicial Committee’s clear 
exposition of the law recorded in the case 
last mentioned it could Dot be said to be 
an established rule that a statement in a 
Riwaj-i-am opposed to general custom 
and unsupported by instances possessed 
little evidentiary value. An.entry there¬ 
in of a special custom was prima facie 
proof of that custom ani'placed the onus 
of rebuttal on the party disputing the 
correctness of the entry. I might add 
that the custom in the present case is not 
of a very special charac f er as the district 
is Montgomery where custom is largely 
intluenced by Mahomedan law and dau¬ 
ghters are favoured to au extent unknown 
in the central districts of the Punjab. 
Lastly, the same principle’was followed 
in Labha Ram v. Raman (4). 

For the reasons given it is clear that 
the parties follow custom and that a gift, 
such as the present was, could be made 
under the custom 'applicable to the par¬ 
ties to a daughter by the father ia tho 
presence of male issue. I would dismiss 
the appeal with costs 
Bhide, J.—I agree. 

N K. _ Appeal dismissed. 

(1) [W15J 34 P. R, 1915=33 P. L. R. 1915 = 
•20 I. C. 493=2 P. W. R. 1915. 

(2) A. I. R 1910 P.C. 129=44 Cal. 749=44 I. 
A. 89=45 P.R 1917. 

3) A. I. R. 1937 Lah. 241=8 Lah. 281. 

1) A. I. R. 1927 Lah. 593=9 Lah. 1. 
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Dalip Singh, J. 

Diwan Singh —Plaintiff—Appellant. 

V. 

Ralla and others —Defendants—Res* 
pondents. 

Civil Ref No 7 of 1928, Decided on 
19th May 1928, made by the Assistant 
Collector, 1st Grade, Jullundur. 

(a) Punjab Tenancy Act(i0 of 1887J— S . 77 

(3) Cl. (g, Scope—Suit ly occupancy tenant 
for possession of land encroached upon by 
cosharer landlord—Suit lies in civil Court. S. 
77 (3), Cl. (ff) being no bar. 

Seotion 77 (3), Cl. (g) refers to suits brought 
by a tenant against the landlord and does not 
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refer to suits brought by a tenant against per¬ 
sons ether than the landlotd. 

An occupancy tenant brought a suit against 
a co-sharer landlord for possession of land 
encroached upon by the latter. 

Held : that the suit would lie in a civil Court 
because the defendant could not be said to be 
landlord of the plaintiff. [P 896 C 1, 2] 

yb) Punjab Tenancy Act (16 of l p S7), S. 100 
—Cases of doubtful jurisdiction may be tried 
by civil Courts unless parties raise the question 
and unless the point is absolutely settled by 
rulings of Punjab High Court—High Court 
can set the irregularity right. 

Under Punjab Tenancy Act the question cf 
jurisdiction is frequently of a very complicated 
nature and no possible harm is done by trying 
a suit of doubtful jurisdiction unless the par¬ 
ties raise the question of jurisdiction and 
unless the point is absolutely settled by rulings 
of the Pun jib High Court, because under S. 100 
the High Court can always order the decree 
to be recorded as a decree of whatever Court 
was in its opinion competent to try it. 

[P 896 C 2] 

Order. —This is a reference from the 
Court of the Assistant Collector, First 
Grade, Jullundur. The facts are as 
follows : 

The plaintiff, alleging himself to be an 
occupancy tenant of certain land bearing 
Khasra No. 1315/218-219, area 4 kanals 
11 marlas, sued for possession of 11 
marlas out of the said land alleging that 
the defendant had taken possession of the 
same on a recent enoroaohment. It does 
not appear from the plaint that the de¬ 
fendant is the landlord of the plaintiff 
qua this land. However, from the writ¬ 
ten statement it appears that the plain¬ 
tiff is an occupancy tenant under the 
defendant and others, and reference is 
made to para. 1 of the petition of plaint 
presumably to th e fard mentioned in that 
paragraph. The fard shows that the 
plaintiff is an occupancy tenant under 
the defendant and others. The suit is, 
however, only against the defendant. 
The suit was filed in a civil Court which 
returned the plaint to the plaintiff for 
presentation to a competent Court. It 
was then presented to the Assistant 
Collector, who has referred the case on 
the ground that the present suit is 
brought under 3. 77 (3), Cl. (g) of the 
Tenancy Act, against the landlord, and 
having been brought more than one year 
after the date of the dispossession the 
suit does not lie in a revenue Court. 

It seems to me that S. 77 (3), Cl. (g), 
iTenancy Act, refers to suits brought 
b v a tenant against the landlord 
and does not refer to suits brought 


by a tenant against persons other than 
the landlord. Now the landlord in this 
case, so far as I can make out, is not the 
defendant alone but the defendant and 
certain other people. If this is so the 
suit would lie in a civil Court because 
the defendant by himself cannot be said 
to be landlord of the plaintiff. If, on 
the other hand, qua this land the defen¬ 
dant is the sole landlord then the suit 
would lie in a revenue Court and the 
fact that it is barred by limitation in 
that Court has nothing to do with the 
question of jurisdiction. For the pres¬ 
ent, however, I hold that the suit lies 
in a civil Court 'subject to any findings 
that the Court may arrive at with refer¬ 
ence to the above remarks. I point out 
to the civil Court that under this Act 
the question of jurisdiction is frequently 
of a very complicated nature and no 
possible harm is done by trying the suit 
because under S. 100 the High Court can 
always order the decree to be recorded 
as a decree of whatever Court was in its 
opinion competent to try it. Therefore, 
unless the parties raise the question ol 
jurisdiction in cases under this Act and 
unless the point is absolutely settled by 
rulings of this Court, the Court should 
proceed to try the suit and dispose of it. 
It is extremely hard on the litigant that 
for 11 marlas of land he should be sent 
alternately by the civil Court to the 
revenue Court and by the revenue 
Court to this Court to determine which 
Court has jurisdiction. The case will be 
returned, therefore, to the Court of the 
Subordinate Judge, Phillour, for disposal 
on the merits. 

N.K. Case returned. 


A. I. R. 1928 Lahore 896 

Martineau, J. 


Ghulam Muhammad— Plaintiff—Ap¬ 
pellant. 


v. 


Fateh Khan and offers—Defendants— 
Respondent. 

Second Appeal No. 41 of 1926, Deci¬ 
ded on 6th April 1926, from decree of 
Dist. Judge, Shabpur, Dr 21st August 


Limitation Act, Art. U2—Plaintiff al- 
Q lending of house—Defendant denying 
\amc — Plaintiff's inability to prove It- 
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Plaintiff must prove possession within 12 
years . 

Plaintiff sued for possession on the ground 
that he was the ownor^of a'house which, he al¬ 
leged, was lent (o the defendant for 'temporary 
use. The latter denied the fact and the plain¬ 
tiff was unable to prove it. 

Held: that the plaintiff ought to have proved 
possession within 12 years of the suit and the 
onus was not on the defendant to prove adverse 
possession: 18 and 11G P. R. 1S8S and A. I . R. 
1922 Lah. 432, Rcl. on.; 41 All. 669, not 
Foil.; A.I. R.\m P.C. lUDist. [P 897 C 2] 

(6) Adverse Possession—Vacant site . 

Possession of a vacant piece of land is pre¬ 
sumed to follow title. 


JU. Salecm — for Appellant. 

]\lukand Lai Puri—[or Respondents. 

Judgment.—The plaintiff sued for 
possession of a house and a courtyard, 
alleging that he had lent the house five 
years before the suit to defendants 1 to 
3 for their temporary use, and that they 
had recently taken forcible possession of 
the courtyard as well. The defendants 
denied these allegations and pleaded that 
they had been in possession of the pro¬ 
perty from the.times of their ancestors. 
The trial Court gave the plaintiff a de- 
cree, but the lower appellate Court has 
dismissed the suit, finding .that although 
the plaintiff was the owner of the house 
he bad not proved that 'the defendants 
bad borrowed it from him for their tem¬ 
porary use, and had also not proved bis 
possession within 12 years before the 
institution of the suit. 


The plaintiff has preferred a secor 
appeal, and it is contended on his beha 
that when it has been found that he 
the owner of the property, and the ca< 
is one governed by Art. 144 and not t 
Art 142, Soh. i, Lim. Act, the onus 
on the defendants to prove 12 years ac 
verse possession, notwithstanding th 
plaintiff's failuro to prove that the d< 
fendants were holding as licensees. 

This contention is supported by Ja 
chand v. Girivar Singh (U, but a diffei 
ent view has been taken by this Com 
in Tola v. Sakoha (2), 116 P. R. J8S 
and in Dunt v. Maleri Ram (3) I 
Toia y. Sakolia (2), in which the plair 
tiff alleged that the defendants had bee 
occupying the house in suit with hi 
permission, it was held that the onu 
l ay on the plain tiff to prove, not only hi 

^ J 9 8l 9 4 41 A “* 669=5a L 360=17 7 . 1 

g{ p«tfl8 R »■ 1886. 

(3) A. I. R. 1922 Lah. 432. 

1928 L/113 & 114 


title, but also that the defendant’s pos¬ 
session had either not been adverse at all 
or, if adverse, .had not extended beyond 
the period within which he was entitled 
to sue for recovery of possession, and 
that until the plaintiff discharged that 
onus the defendant was entitled to rely 
upon his de facto possession as raising 
a legal presumption in his favour. So 
also in 116 P. R. 1888 it was held that 
the defendant could rely on his long pos¬ 
session as conferring on him an indis¬ 
putable title which could not.be displaced 
unless the plaintiff could prove, not only 
his original light of ownership, but also 
that the possession, which was apparently 
adverse was in reality permissive. Again 
in Duni v Maleri Bam (3), it was held 
that when the plaintiff sues for posses¬ 
sion on the ground that he is the owner 
of the property, and the defendant holds 
under a lease, if the lease is denied and 
the plaintiff is unable to prove it, it is 
necessary for him to prove possession 
within 12 years of the suit, and the onus 
is not on the defendant to prove adverse 
possession. 


, •**' »pponano tnac 

such rulings have no authority i n view 

of the decision of the Privy .Council in 
Secy.of Stale v. C. Rama Rao (4), whiob 
was followed in Jaichand v. Giruar 

4'; Bufc fchafc case was entirely 
different from the present one, as in the 
first place the persons in possession of 
the property were the plaintiffs, who 
were seeking to establish a title by ad¬ 
verse possession, and in the second place 
there was no allegation, as there is in 
the present case, that the possession was 
permissive. Their Lordships held merely 
that the onus of establishing title to 
property, by reason of possession for a 
certain requisite period lay upon the 
person asserting such possession. The 
decision in that case is no authority for 
the proposition that where the plaintiff 
alleges that the defendants’ possession 
was permissive and fails to prove his 
allegation he is nevertheless entitled to 
a decree °n the ground of his ownership 
unless the defendant is able to prove 12 

years adverse possession. If the appellant’s 
contention were to be acoeptod the anoma¬ 
lous result would follow that a pe“o Q 

h*d b £ nS t 2. reoover P r 0P®rty of which he 
had jeeu dispossessed cou ld, by suppres- 
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sing th3 fact of his dispossession and 
falsely alleging that the person in pos¬ 
session of the property had been occupy¬ 
ing it with his permission, relieve him¬ 
self of the burden of proving that he had 
been in possession within 12 years of the 
suit and throw on to the occupier the 
burden of proving 12 years adverse pos¬ 
session. 

I hold, therefore, that, on the findings 
of the lower appellate Court, that the 
plaintiff had not proved either that the 
defendants had borrowed the house from 
him for their temporary residence or that 
he had been in possession within 12 years, 
the suit for possession of the house was 
rightly dismissed. 

But the claim to the courtyard stands 
on a different footing, as the possession 
of the courtyard, which is a vacant piece 
of land, is presumed to follow title, and 
xs the title is with the plaintiff it is for 
the defendants to prove that they had 
been in adverse possession of the court¬ 
yard for 12 years. < 

I remand the -case to the trial Court 
under 0. 41. R. 25, Civil P. C., for en¬ 
quiry and finding on the question whe 
ther the defendants have been in adverse 
possession of the courtyard for 12 yea r s. 
The Subordinate Judge should submit his 
finding through the District Judge, who 
should give his own finding on the issue. 

»t K Case remanded. 


* A. I. R. 1928 Lahore 898 

Tek Chand, J. 

Fazal Dad —Accused Petitioner. 

v. 

Emperor —Opposite Party'. 

Criminal Revn. Petn. No. 269 ol 1928, 
Decided on 12th June 1928, from order 
of Sess. Judge, Jhelura, Dr 22nd October 


1927 

*(a) Tcnal Ccdc.S.m—Marriage voidable be¬ 
ing performed during the girl's minorxly-Gxrl 
does not cease to be the wife of her husbani- 
Non-consummalion of marriage after she had 
obtained puberty is not sufficient to infer that 

she exercised the option. ., ,, . , 

A girl whoso marriage is voidable having 
been performed during her minority cannot be 
considered to have exercised ‘ he , °P t , ,0 “ 
ceased to be tho wife of her husband unless 
option has been exercised before the enticement 
and the mere fact that the manage was not 
consummated after she had attained puberty 

and sho had actually left her , hu3band 
sufficient to infer that she exercised the option. 


# (6) Penal Cede , S. 493— Accused of neigh• 
louring village and of the same brotherhood 
as that of the girl—He may be presumed to 
have yiecessary knowledge that she is the lawful 
wife of her husband. 

A person charged under S. 498 who lives in 
a neighbouring village aud belongs to the same 
brotherhood as that of the girl who is alleged 
to have been enticed by him must be presumed 
to have the necessary knowledge that she is the 
lawful wife of her husband. [P 899 C 1] 

(c) Penal Codc t Ss, 353 and 493— Accused con¬ 
victed under S. 49 3—Magistrate suo motu 
framing charge and convicting under S. 8G3 at 
the snne trial—Complaint not disclosing that 
the girl is a minor—Other ingredients of S. 363 
not disclosed in the evidence—Conviction under 
S . 3G3 cannot stand. 


Where it w.s not stated in the oomplainfc that 
the girl alleged to b» kidnapped wa9 a minor,nor 
were other necessary ingredients of an offence 
under S. 3G3 disolosed in the evidence led by 
the prosecution, but the Magistrate suo motu 
framed an additional charge under that seotion 
and convicted the accused who is already con¬ 
victed under S. 493 at the same trial. 

Held : conviction under S. 353 cannot stand. 

[P 899 C-l] 

Nand Lai—hr Petitioner. 

Shambu Lai Puri—lor the Crown. 

Judgment.— One Biz lodged a com¬ 
plaint under S. 498, I. P. C., against 
Fazal Dad petitioner alleging that he 
had enticed away his married wife Mt. 
Musahib Bano for the purpose of having 
illicit intercourse with her. After the 
evidence for the proseoution had been 
recorded, the trial Magistrate framed 
charges under Ss 493 and 363, I. P. C , 
against him and ultimately convicted him 
of both offences, sentencing him to ri¬ 
gorous imprisonment for two years under 
each count, the sentences to run concur¬ 
rently. The conviction and sentences 
were affirmed on appeal by the learned 


jssions Judge. 

On revision the first point urged is that 
ie marriage of Mt.- Musahib Bano with 
,9 complainant has not been proved, 
ut there are clear findings of fact on 
,is point by the Courts balow which are 
ipported by evidence and I cannot go 
ibind them. 

It is contended that the marriage of 
,e girl with Biz, having been performed 
/ her mother at a time when she was a 
iinor, was voidable at her option, and as 
lere is no proof of consummation after 
jo had attained puberty and she bad 
jtuallyleft the oomplainant she must 
3 considered to have exercised the option 
ad had ceased to be his wife. But in 
-Aor to sustain this argument there must 
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be repudiation of the marriage, before the 
abduction. In other words, the option 
should have been exercised before the 
enticement. There is, however, no al¬ 
legation or proof of a prior repudiation, 
|[ mu9t, therefore; hold that the marriage, 
though voidable, was subsisting at the 
time of the commission of the alleged 
offence. 

The next point taken is that 
there is no finding of either of the Courts 
below that the petitioner knew or had 
reason to believe that Mt. Musahib Bano 
was the wife of Baz. It is, no doubt, 
true that neither the Magistrate nor the 
learned Sessions Judge has recorded any 
finding on this essential point, but I have 
examined the evidence and have no reason 
to doubt that the petitioner, who lives in 
i neighbouring village and belongs to the 
same brotherhood, had the necessary 
knowledge that the girl had been married 
to Baz. I hold, therefore, that all the 
1 necessary ingredients of an offence under 
S. 498 have been established. I think, 
however, that a sentence of two years* 
rigorous imprisonment is excessive. In 
my opinion the ends of justice will be 
met by reduoing the sentence to rigorous 
imprisonment for one year. 

As regards the conviction under S. 363, 
the first point to be noted i9 that it was 
not stated in the complaint that the girl 
was a minor nor were the other necessary 
ingredients disclosed in the evidenoe led 
by the prosecution. The learned Magis¬ 
trate appears to have sue motu framed 
an additional charge under that section 
and proceeded to oonviot the petitioner 
thereon. After hearing Mr. Shambu Lai 
Puri for the oomplainant I am of opinion 
that the conviction of the petitioner 
under S. 363 cannot stand. 

The result is that the petition for revi¬ 
sion is accepted to this extent that the 
conviction and sentence under S. 363, 

I -P* 0., are set aside but the conviotion 
under S. 498, I. P. C., is maintained and 
the sentence under that seotion is reduced 
to rigorous imprisonment for a period of 
one year. 

N.K. Petition partly accepted. 
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Addison and Bhide, J.J. 

Secy, of State —Defendant—Appellant. 

v. 

Dijal Mal-Gujar Mal and others — 
Plaintiffs and Defendants—Respondents. 

Second Appeal No. 2610 of 1925, De¬ 
cided on 2lst June 1928, from decres of 
Dist. Judge, Gurdaspur, D/- 7th July 
1925. y 

{a) Railways Act, S. 12-Risk-note signed on 
behal] of the consignor »$ duly executed. 

The requirements of the section are suffi¬ 
ciently complied with if it is proved that the 
executor signed the risk-note bn behalf of the 
consigno r and has author ty to so sign: -.0 C 
H\ A', 685, Dist. [P 90 q c 11 

(6) Railways Act. S.72—Risk-note G—Devia- 
ttor. from agreed route makes the risk-note 
invalid. 

When goods are consigned to be carried by 
any particular route, any deviation therefrom 
renders the risk note invalid: (1S99) 1 Q B 
309 and (1921) 3 K.B. 213, Ref. [P S00 C lj 

C. H. Carden Noad —for Appellant. 

Natcal Eishore and H. C. Kumar— for 
Respondents. 

Bhide, J. —This was a suit for reco¬ 
very of Rs. 1,757-14-0, as damages on 
account of loss of a consignment of 1000. 
gross match boxes consigned to the plain¬ 
tiff at Batala by a firm named Abdul Ali- 
Ibrahim from Bombay. The consign¬ 
ment was sent under risk-note G. The 
trial Court hald that the defendant rail¬ 
way was protected by the risk-note and 
was not liable for any damages. On ap¬ 
peal, the^ learned Distriot Judge found 
that the*risk-note was not duly executed 
and reversing the decision of the trial 
Court granted the plaintiff the deoree 
prayed for. From this decision a seoond 
appeal has been filed on behalf of the 
defendant railway. 

The main contention of the learned 
Government Advocate on behalf of the 
appellant was that the risk-note was 
duly exeouted. It appears that Ali Bhai 
Haptullah, who was an agent of the 
Bombay firm authorized to sign on its be¬ 
half and who delivered the goods to the 
railway at Bombay, instead of signing 
his own name and adding that he was 
signing on behalf of the firm wrote the 
name of the firm i.e. “Abdul Ali-Ibra- 
the risk-note The learned 
District Judge has held on the authority 
olAlahabashav. Secy, of State (l) that 
this was a defect whioh rende red the 
(1) [1916J 20 O. W. N. 685=82 I. 0. 393.-* 
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risk note void. The facts of that case 
were no doubt somewhat similar; but 
this case can, I think, be distinguished 
on the ground, that evidence has been 
produced in the present case to show that 
Ali Bhai Haptullah was authorised to 
sign and did actually sign the risk-note 
on behalf of the consignor. Ali Bhai 
Haptullah himself ha3 appeared in the 
witness-box and made a statement to this 
effect and his evidence is corroborated by 
the two attesting witnesses to the risk- 
note. It does not appear from the re¬ 
cord whether any such evidence was 
produced in Mahabasha v. Secy, of State 
(1) The learned Judges who decided that 
case remarked as follows: 

When the law says 'signed' it means the 
writing of the name of the person who signs it 
either by his own hand or by the hand of an 
agent who must be disclosed and have autho- 
rity. 

In the present instance the signature 
was made by an agent and it appears from 
the evidence that the fact that Ali Bhai 
Haptullah was an agent of the consignor 
and was signing the risk-note on his tehalf 
and was authorized so to do was disclosed 
at the time the risk-note was executed. 
S. 72, Railways Act, lays down that the 
risk-note should be 

signed by or on behalf of the person sending 
or delivering to the Railway administration 
the animals or goods. 

It seems to me that the requirements 
of the section were sufficiently complied 
l with in the present case inasmuch as it 
has been Droved that Ali Bhai Haptullah 
did sign the risk-note on behalf of the 
consignor. 

However, there is another point on 
which I think this appeal must fail. It 
appears from the judgment of the learned 
District Judge that the railway receipt 
provided for conveyance of the consign¬ 
ment via Sabarmati and Kot Kapura, 
whereas as a matter of fact the goods 
were sent via Ludhiana and were des¬ 
troyed by fire at the latter place. There 
is ample authority for the contention 
raised on behalf ol the respondent that 
when goods are consigned to be carried 
by any particular route any deviation 
itherefrom renders the risk-note invalid: 
see inter alia (1899) 1 Q. B. 309 and 
(1921) 3 K. B. 213. This contention 
was not raised in the Court below, but 
the fact 9 on which it is based are ap¬ 
parent on the face of the record. No 
explanation has been offered as regards 


the deviation of the route. The loss 
admittedly took place at Ludhiana, 
which was not on the route agreed upon 
between the parties. In these circum¬ 
stances it seems to me that the railway 
cannot be protected by the risk-note.. 

The learned District Judge has found 
that the railway did not take as much 
care of the goods as they ought to have 
done as bailees. The plaintiff, is, there¬ 
fore, clearly entitled to the decree passed 
in his favour. I would, therefore, dis¬ 
miss the appeal, but in view of all the 
circumstances leave the parties to bear 
their own costs. 

Addison, J.—I agree. 

N.K. Appeal dismissed. 
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Zafar Ali and Jai Lal, JJ. 

Surain Singh —Accused Appellant. 

v. 

Emperor— Opposite Party. 

Criminal Appeal No. 268 ol 1927, De¬ 
cided on 15th June 1928, from order of 
Sess. Judge, Shahpur, D/- 4th February 
1928 

Penal Code, S. 99 —Right of private defence. 

A person on whom lathi blows were being 
showered is justified in striking the assaulter 
with a spear and he does not exceed his right 
of self-defence. [P O lj 

Mahtab Singh—lor Appellant. 

Des Raj Sawhney —for the Crown. 

Judgment—In -this case five men 
were committed to the Court of Session 
for trial on charges under Ss. 302 and 
326 read with Ss. 149 and 148, 1. P. O. 
The learned Sessions Judge entirely dis¬ 
believed the prosecution version and came 
to the conclusion that -the three out of 
the five men were not even present at the 
fight, and that it was a fight between 
two men on the one side, namely, Narain 
Singh and Surain Singh accused, and 
two on the other, namely, Gujjar Singh, 
deceased, and Mela Singh. He further 
found that Narain Singh and Surain 
Singh each recieved 15 blows with a blunt 
weapon, and that they were justified in 

the exercise of the right of private de¬ 
fence to attack Gujjar Singh and Mela 
Singh, who were the aggressors He 
acquitted Narain Singh, accused, who had 
inflicted only one injury with a blunt 
weapon, but he convicted Surain‘Singh 
under S. 304-1, I. P. C., holding that .he 
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had exceeded his right of private defence 
inasmuch as he inflicted four incised 
wounds. On this 'point the remarks of 
the learned Sessions Judge may be quoted 
here. He says: 

I Lave no doubt that the right of private de¬ 
fence in this case was clearly exceeded by 
Surain Singh. He had no business to give as 
many as four cuts including one in the abdo¬ 
men to Gujjar Singh thereby killing him. 
After all he was being beaten with sticks. Per¬ 
haps he was justified in giving two cuts to 
Mela Singh in the back as he did. That 'would 
have been quite sufficient to disirm both Gujjar 
Singh and Mela Singh. Even if he wou'd 
have caused grievous hurts to both of them 
with the spear that he happened to have at 
that time, I would have thought ho was acting 
within his right of self defence. But surely to 
cause as many as six cuts with a spear each 
deep enough, clearly shows that he was exceed¬ 
ing his proper limit and was striking revenge¬ 
fully. 

The Public Prosecutor who appears 
for the Crown is unable to support this 
argument of the learned Sessions Judge 
and he frankly concedes that the man 
upon whom according to the finding of 
the learned Sessions Judge lathi blows 
.were being showered was justified in 
■striking with a spear and that he did not 
exceed his right of private defence. In 

the words of the learned Sessions Judge: 

Narain Singh and Surain Singh had been 
well beaten by Gujjar Singh-and Mela Singh, 
before the more dangerous weapon was brought 
into use. 

We accept the Public Prosecutor’s 
view of the matter and accepting the ap¬ 
peal we acquit Surain Singh and direct 
that he be released forthwith. 

N.K. Appeal allowed . 
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Bhide, J. 


Ram Chand — Judgment-debtor—Ap¬ 
pellant. 


v. 


Bank of Upper India , Ltd. % Simla — 
Respondent. 

Miscellaneous First Appeal No. 2647 
of 1927, Decided on 6th February 1928, 
from an order of Sr. Sub-J M Simla, D/- 
19th August 1927. 

Contract Act , S . 61 —Debt carrying interest — 
•Receipt of money without definite appropria¬ 
tion on either side—Money is to be first ap¬ 
plied in paymant of interest—Principle ap¬ 
plies also to money paid in Court in satis]action 
-of debt. 

When a debt is due, whioh carries interest 
and moneys are reooived without definite, ap¬ 


propriation on the one side or the other, the 
ordinary rule is that the money is first applied 
in payment of interest and then, when that is 
satisfied, in payment of capital. The fact that 
money is paid in Court in satisfaction of the 
debt does not make any difference so far as the 
above principle is concerned : .1. I. /». 1922 
P. C. 26, Bel. on. (P 901 C 2] 

Nawal Kislxore —for Appellant. 

Muhammmad Amin Khan —for Res¬ 
pondent. 

Judgment"—By virtue of a decree 
passed in a mortgage-suit a sum of R 9 . 
1,18,443-14-0 was payable to the plaintiff 
with interest at six per cent, per annum 
till realization. The defendant made re¬ 
payments on various dates, which were 
appropriated by the plaintiff, first, to* 
wards the payment of costs and interest 
and the balance was deducted from the 
principal on each occasion. The defen¬ 
dant’s contention was that the calcula¬ 
tions should have been made as follows : 
principal and interest due up to date to 
be added up and then all repayments 
with rebate thereon from the date of 
payment at the same rate to be added up 
and the total of the latter to be deduc¬ 
ted from the former. The difference 
between the two calculations admittedly 
comes to about Rs. 8,000. The lower 
Court held that the method of accounting 
followed by the plaintiff was a proper 
one and in conformity with the usual 
practice, and direoted that that system 
should be adopted in enforcing the ex¬ 
ecution. From this decision the present 
appeal ha9 been filed. 

It is contended for the appellant that 
the plaintiff was not entitled to adopt 
the method of calculation referred to 
above. No argument, however, has been 
advanced as to why this method should 
be considered to be opposed to law or 
equity. On the other hand, Nemichand 
v. Radha Kishen (L) has been cited on 
behalf of the respondent whioh laid down 
that when a debt is due which carries 
interest and moneys are received without 
definite appropriation on the one side or 
the other, the rule whioh is well estab¬ 
lished in ordinary oases is that the 
money is first applied in payment of 
interest and then, when that is satisfied 
in payment of oapital. On behalf of the 
appellant it is urged that the money was 
in the present instanoe paid in Court in 

*[L. P. A. No. 79 was rojeoteden 2Ufc March 
•1928 by Shadi Lai, 0. J. <& Broadway, J,] 

(1) A. I. R. 1922 P. 0. 26=48 Oal. 839 (P,0.) 
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satisfaction of a mortgage - debt, but I do 
not see why that should make any dif* 
ference so far as the principle laid down 
by the Privy Council in the above judg¬ 
ment is concerned. There seems to me 
nothing in the decree requiring calcula¬ 
tions to be made in the manner proposed 
by the appellant. 

I must, therefore, dismiss this appeal 
with costs. 

N.K. Appeal dismissed. 
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Bhide, J. 


Gurmukh Singh — Plaintiff — Appel¬ 
lant. 


v. 


Mt. Harlans Kuar and others— Defen¬ 
dants—Respondents. 

Second Appeal No. 1409 of 1927, De* 
cided on 13th September 1928, from 
decree of District Judge, Rawalpindi, 
D/- 9th March 1927. 

(a) Restitution of Conjugal Rights—Wife of 
seven years—Husband of 54 years—Marriage 
not consummated—Restitution should be re¬ 
fused. 

A girl H was married to G during her minor¬ 
ity when she was about seven, G being 54 
years of age. The marriage had never been 
consummated. In a suit for restitution of con¬ 
jugal rights, II was allowed freedom of choice 
and was not compelled by a decree of Court to 
live with G. 


Held : that the discretion was properly exer¬ 
cised by the Court : 187 P. W. P* 1918, Foil. > 
07 P. W. R. 1918, Dist. [P 903 C 1] 

(6) Hindu Law— Marriage—Wife cannot be 
compelled to go to her husband. 

While Hindu Law lays down the duty of the 
wife of implicit obedience to her husband, it 
does not provide any such procedure as com¬ 
pulsion by Courts to force her toreturn t0 
him against her will : A. I. R. 192 • Bom. 264 
Foil. SOi5 ° 1J 


Shamair Chand—ior Appellant. 
Amar Nath Chona—lor Respondents. 


Judgment.—This was a suit for res¬ 
titution of conjugal rights. The trial 
Court decreed the suit but on appeal the 
learned District Judge dismissed it. The 
plaintiff has come up in second appeal. 
It is conceded by Mr. Shamair Chand on 
behalf of the appellant that Courts have 
a discretion in the matter of granting 
restitution, but it was contended that the 
discretion in this case has not been exer¬ 
cised properly. The material findings on 
which the decision of the learned Dis 


trict Judge wa9 based were that the de¬ 
fendant Mt. Harbans Kaur was married to 
the plaintiff during her minority when 
she was about seven ; that the plaintiff 
being at least about 54 the marriage was 
an ill-assorted one, that the defendant 
had never lived with the plaintiff and 
that the marriage had not been consum¬ 
mated. Following the rule laid down in 
Kalaicanti v. Buklian (1), be held that 
the defendant should be allowed freedom 
of choice in such circumstances and net 
compelled by a decree of Court to live 
with the plaintiff. 

The learned counsel for the appellant 
was not able to distinguish the above 
ruling from the present case, but he re¬ 
lied on Niaz Ali v. Said Jan (2), and 
urged that Courts are not justified in re¬ 
fusing restitution except on grounds such 
as cruelty, etc., which would entitle a 
wife to refuse to live with her ‘husband. 
The question of the effect of the minor¬ 
ity of a girl in a case like the present 
one when she has been married to a man 
over 50 years of age, did not, however* 
arise in that case. In fact, it was found 
in that case that the defendant had mar¬ 
ried the plaintiff voluntarily. The rul¬ 
ing relied on by the learned District 
Judge gives a wider scope to judicial 
discretion in such matters. The ruling, 
so far as I am aware, has not been over¬ 
ruled or dissented from as yet and com¬ 
ing from an eminent Judge of the Punjab 
Chief Court like Sir Donald Johnstone 
is entitled to weight. The learned Judge 
not only refused restitution in the parti¬ 
cular case but remarked that it was the 
practice of the Chief Court to refuse re¬ 
stitution in case where a girl is married 
during minority and refuses to live 
with her husband before consummation 
had taken place. His remarks were as 


allows 

It seems to roe also that the girl must have 
gen under tho age of puberty at the time of 
larriage and this in itself was the main reason 
hy the girl did not accompany her husband 
> his house. Now the girl having arrived at 
uberty refuses to consummate the marriage, 
a these circumstances this Court ordinarily 
Hows the girl freedom of choice. It seems to 
.e, therefore, that in the peculiar circum- 
ances of the case the plaintiff was not en- 
tled to a decree at all. 

The present case is, if anything, stron* 
er, because, here there is the additional 


(1) [1912] 167 P. W. R. 1912=17 1. C. 264= 
215 P. L. R. 1912. 

(2J [1918] 67 P. W. R. l919*-4o I. C, 11*. 
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consideration that the girl was married 
to a man aged about 50 when she was 
aged about seven. It is admitted that 
the marriage was by way of 14 exchange." 
Evidently the interests of the girl were 
ignored. 

The learned counsel next contended 
.that the decision of the learned District 
pudge was opposed to the principles cf 
Hindu law. But it has been pointed out 
in Bai Jivi v . Narasingh Lai Bhai (3) 
that while Hindu law lays down the duty 
of the wife of implicit obedience to her 
husband, it does not provide any pro* 
cedure such as compulsion by Courts to 
force her to return to him against her 
will. The remedy by way of restitution 
of conjugal rights has, as a matter of tact, 
been borrowed from English law. 

In view of all the facts of the present 
case I do not see sufficient justification 
for my interference in second appeal with 
the discretion exeroised by the lower 
appellate Court. I accordingly dismiss 
the. appeal but leave the parties to bear 
their own costs in the circumstances of 
the case. 

w.s.d./r.k. Appeal dismissed. 

(3; A. T. R. 1<>£7 Bom. 264=51 Bom. 329. 
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Agha Haidar, J. 

Tulsi Accused—Appellant. 

v. 

Emperor Opposite Party. 

Criminal Appeal No. 305 of 1928, De¬ 
cided on 20th April 1928, from an order 
of Addl. Dist. Magistrate, Delhi, D/- 
19th January 1928. 

• Evidence Act, S. US-Child as a witness — 
Court should first test his intellectual capacity 
by putting some simple questions—Brief pre- 
ceedmg should be recorded to that effect—Child 
V ' found unable to perceive a particular in- 
cident for proof of which he is summoned 
should not be examined as a witness. 

Before examining a child of tender ycars"s 

oM^ ne - SS ' ft £°“ rt should satisfy itself that the 
child u sufficiently intellectually developed 
to comprehend what ho has seen and to give 
an intelligent account of it to the Court, by 
testing his intellectual capacity, by putting 
a few and simple and ordinary questions to 
him and the Court should record a brief 
FJt° C fl e j 1D8 80 t , tat the appellate Court may feel 

Ividfinnl R8 r#° !v a ° apacit * of tbo obild to givo 
evidence. If the Court is of opinion that by 

(eason of tendor years and dofeotlve or im¬ 
mature understanding the ohild could not 
*ave perceived the particular incident to prove 


which he is produced as a witness, the Court 
should not only refrain from administering 
the oath to him but should also decline to ex¬ 
amine him as a witness: 33 All. 49 and 11 
C. H\ .Y. 51, ltcf. [r 008 C 1, P 904 C 1] 

Judgment.— Tulsi alias Abdul Karim 
has been convicted under S. 3S0 read 
with S. 75, I. P. C , and sentenced to 
seven years’ rigorous imprisonment, in¬ 
cluding three months’ solitary confine¬ 
ment. Action under S. 565, Criminal 
P. C., has also been ordered to be taken 
for a period of three years. He has 
appealed from the jail in which he is 
confined. 

The facts are very clear and need not 
be stated in detail as the judgment of the 
Magistrate is fairly full. Mt. Nani is a 
sweeper woman. On 2nd January 1928, 
she had left her house in the afternoon 
at about 3, leaving behind her niece Mt. 
Taro (P. W. 2). a girl aged about five 
years old. As Mt. Nani returned about 
5 o’clock she found the accused in her 
house with a bundle of olothes and two 
copper vessels in his hands. She raised 
an alarm and caught hold of the accused. 
The accused tried to run away but the 
woman did not let him go. One Shafiq- 
ud-Din (P. \Y. 3)'bappened to be pass¬ 
ing by the house of Mt. Nani and had 
noticed that the accused was in the 
house carrying a buudle of clothes and 
two copper vessels. As soon as he heard 
the alarm he went inside the house and 
found that the accused had been oaught 
by Mt. Nani. A boy named Muhammad 
Ahmad (P. W. 5) also happened to be 
passing by when this incident took place. 
When he heard this noise he too went 
inside the house of Mt ?Nani and found 
the accused with the articles of clothing 
and the copper vessels in his hands. 
There cannot be any manner of doubt 
that the evidence given by these wit¬ 
nesses is true and proves the guilt of the 
accused beyond doubt. 

There is one matter to which I wish 
to invite the attention of the learned 
Magistrate. He has recorded the state¬ 
ment of Mt. Taro, aged 5, on solemn 
affirmation. The provisions of S. 118, 
Evidence Act, are important in this con¬ 
nexion. Before examining a ohild of 
tender years as a witness a Court should 
satisfy itself that the ohild is sufficiently 
intellectually developed to comprehend 
what he has seen and to give an intelli¬ 
gent account of it to the Court. If the 
Court is of opinion that by. reason of 
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tender years and defective or immature 
understanding the child could not have 
perceived the particular incident to prove 
which he is produced as a witnesa, the 
Court should not only refrain from ad¬ 
ministering the oath to him but should, 
also decline to examine him as a witness: 
[vide Dhani Ram v. Emperor (1) also 
Sheik Fakir v. Emperor (2)]. On the 
other hand it the child, though of tender 
years, is sufficiently intelligent to under¬ 
stand the questions put to him and to 
give rational answers to those questions 
then his capacity to give evidence is on 
the same footing as that of any other 
adult. But in such cases it would be 
desirable if the Court, before examining 
the child as a witness, test bis intellec¬ 
tual capacity by putting a few simple 
and ordinary questions to him and to 
record a brief proceeding so that the 
appellate Court may feel satisfied as to 
the capacity of the child to give evidence. 

However, in examining the evidence 
in the present case, I have not attached 
any importance to the evidence of Mfc. 
Taro, as I find that the evidence of the 
remaining witnesses is sufficiently strong 
and cogent to bring the charge home to 
the accused. 

As to the question of sentence the ac¬ 
cused has got four convictions against 
him and his last conviction wa3 under 
S. 380 when he was sentenced to 2* 
years rigorous imprisonment. I think 
that the sentence of seven years rigor¬ 
ous imprisonment with three months 
solitary confinement is too severe. I 
reduce the sentence to one of four years’ 
rigorous imprisonment. The order under 
S. 565, Criminal P. C. would stand. 

N.K. _ Sentence reduced. 

U) [1916J 38 All. 49=31 I. C. 1005=13 
A. L. J. 1072. 

(2) [1907] 11 C. W. N. 51. 


A. I. R. 1928 Lahore 904 

Shadi Lal, C. J. and Broadway, J. 

Shibba Mal and another— Plaintiffs- 
Appellants. 

v. 

Rup Narain —Defendant Respondent. 

Letters Patent Appeal No. 196 of 1927, 
Decided on 13th April 1928, from order 
of Dalip Singh, Judge, D/- 14th Novem¬ 
ber 1927, in Civil Misc. Appeal No. 2763 
°f 1927. 


(а) Letters Patent (Lahore), Cl. 10 —Order 
restricting the passing of a final decree is a 
judgment. 

An orier passed in an appeal from preliminary 
decree restraining the trial Court from passing a 
final decree during the pendenoy of the appeal 
amounts to a “judgment” within the meaning 
of Cl. 10 : A. I. R. 1922 Lali. 185, Foil. ; A. 
I. R. 1925 P. C. 155, Ref. [P 905 C 2] 

(б) Civil P. C., O. 31, R. 5— Final decree. 
The mere fact that an appeal from a prelimi¬ 
nary decree is pending in the appellate Court 
does not preclude the trial Court from passing 
a final decree : A. J. R. 1926 All. 291, Ref. 

[P 906 C 1] 

Moti Sagar and Bishan Narain — for 
Appellants. 

Kishan Dayal and Bhawani Singh 
Puri—ior Respondent. 

Shadi Lal, C. J. —On the 2nd August 
1927, the Subordinate Judge of Delhi 
granted a preliminary decree for sale on 
a mortgage effected by the defendant in 
favour of the*plaintiffs. From that de¬ 
cree the defendant preferred an appeal to 
the High Court, which has not yet been 
decided. He also made an application 
that further proceedings in pursuance of 
the decree be stayed pending the deci¬ 
sion of the appeal. This application 
was granted by Dalip Singh J., and 
against the order passed by him the 
plaintiffs have preferred the present ap¬ 
peal under Cl. 10, Letters Patent. 

Mr. Kishan Dayal for the defendant- 
respondent raises the preliminary objec¬ 
tion that the order of the learned Judge 
restraining the trial Court from passing 
a final decree during the pendency of the 
appeal does not amount to a judgment 
within the meaning of the aforesaid 
clause. In support of his contention the 
learned counsel cites a judgment of the 
Privy Council in Sevak Jerancliod Bhogi- 
lal v. Dakore Temple Committee (l). ^Ve 
are told that that judgment, though deli¬ 
vered in March 1925, has not been re¬ 
ported in any authorized report, and that 
i^is printed in the 49th volume of the 
Madras Law Journal at p. 25 et seq. The 
report of the case shows that a scheme 
for the management of a temple in the 
district of Ahmedabad was confirmed by 
the Privy Council, and that the manag¬ 
ing committee constituted in pursuance 
of that scheme was empowered to frame 
certain rules, which with some modifica¬ 
tions were sanctioned by the Distnot 
Judge. Certain persons appealed from 

ID A.I.R. 1925 P.O. 155. 
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the order of sanction to the High Court, 
and the High Court treating the order as 
one passed under S. 47. Civil P. C., heard 
and determined the appeal. It also 
granted a certificate to the appellants 
under S. 110, Civil P. C., that the case 
was a fit one for appeal to Eis Majesty in 
Council. The Judicial Committee of the 
Privy Council held that the sanction 
given by the District Judge to the rules 
did not amount to an order under S. 47, 
Civil P. C., and that no appeal lay to the 
High Court from the order granting sanc¬ 
tion. Their Lordships, after stating that 
there was no right of appeal to His Ma¬ 
jesty in Council from the judgment of the 
High Court or from the decree which was 
drawn up, except on the sole ground that 
the judgment or the decree was incompe¬ 
tent, observed that the term “judgment” 
in the Letters Patent of the High Court 
means in civil cases “a decree and not a 
judgment in the ordinary sense.” They 
then pointed out that the appeal to His 
Majesty in Council should not have been 
admitted, but nevertheless accepted the 
appeal and set aside the order of the 
High Court. 

Now, the learned counsel on both sides 
are unable to explain why their Lordships 
of the Privy Council, after holding that 
no appeal was competent, not only heard 
the appeal but accepted it. Mr. Kishan 
Dayal placed his reliance upon the soli¬ 
tary sentence in the judgment of the 
Privy Council, which says that the term 
“judgment” in the Letters Patent of the 
High Court means in civil cases "a decree 
and not a judgment in the ordinary sense,” 
and urges that no appeal lies under Cl. 10 
from an adjudication unless it amounts 
to a ‘decree” as defined by S. 2, Civil P. 
C. This contention runs counter to the 
view of all the High Courts in India, 
which have never placed such a narrow 
construction upon the term “judgment.” 
It must be remembered that their Lord- 
ships of the Privy Council were dealing 
with 01. 89, Letters Patent of the Bom¬ 
bay High Court, which provides for an 
appeal to the Privy Counoil from a “final 
judgment, decree or order,” and that the 
•clause which gives the right of appeal 
from a single Judge to a Division Benoh 
makes no mention of the word "final.” 
The Privy Counoil apparently intended 
to point out that the word “ judgment” 
■as used in Cl. 89 is not to be taken in the 
sense in which that expression is used in 


the Civil Procedure Code ; where a dist¬ 
inction is drawn between a judgment and 
a decree. The observations relied upon 
by Mr. Kishen Dayal may not be free 
from ambiguity ; but there can be no 
doubt that the expression “judgment” as 
used in Cl. 10, Letters Patent cannot be 
held to be synonymous with the word 
decree' and that there is no warrant for 
curtailing the scope of that clause in the 
manner suggested by him. Indeed, it has 
been expressly decided by a Division 
Bench of this Court in The Firm-Badri 1 
Das Janki Das v. Mathanmal (2), that an! 
order rejecting an application for staying 
further proceedings in pursuance of a 
preliminary decree amounts to a " judg¬ 
ment.” In view of this authority, which 
is admitted to be on all fours with the 
present case, the preliminary .objection 
must be overruled. 

Coming now to the merits, I am not 
prepared to endorse the proposition that 
as soon as an appeal from a preliminary 
decree has been preferred, the trial Court 
becomes functus officio and has no autho¬ 
rity to pass a final decree. It is true 
that the terminus a quo for the period of 
limitation prescribed for an application 
to make a final decree is the date of the 
preliminary decree made by the appellate 
Court and not the date of the dsoree of 
the original Court, which has merged in 
that of the appellate Court. There is, 
however, no authority beyond an unre¬ 
ported judgment of the Allahabad High 
Court in Lalman v. Shiam <Singh (3) for 
the contention that when an appeal has 
been preferred from a preliminary deoree, 
a final decree oan be passed only after 
the preliminary deoree has been confirmed 
or affirmed by the appellate Court. 

It is to be observed'that there is a 
divergence of opinion among the High 
Courts on the question of whether an ap¬ 
peal against the preliminary deoree can 
be hoard when a final deoree has in the 
meanwhile been passed but no appeal has 
been brought against it. Now, if the 
final deoree passed during the pendenoy 
of an appeal from the preliminary deoree 
is altogether ultra vires, thon suoh an in¬ 
valid dooument should be altogether ig¬ 
nored and it could not constitute a bar to 
the hearing of the appeal against the 
preliminary deoree. In that oase there 

(2) A.I.R. 1922 Lah. 185. 

(3) A.I.R. 1926 All. 291. 
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should ba no difference of opinion on the 
question stated above. 

While I hold that the mere fact that 
an appeal from a preliminary decree is 
pending in this Court does not preclude 
the trial Court from passing a final de 
cree, I consider that there i3 no ade¬ 
quate ground for interfering with the 
discretion of the single Judge who ha3 
stayed further proceedings to be taken in 
pursuance of the preliminary decree. 

The affidavit made by the appellants, 
however, shows that the immovable pro¬ 
perty in the town of Delhi *is depreciat¬ 
ing in value, and that if the interest on 
the amount decreed by the trial Judge ac¬ 
cumulates during the period of the pen¬ 
dency of the appeal in this Court, the 
claim of the mortgagees may not be fully 
satisfied by the sale of the mortgaged pro¬ 
perty. The mortgagor should, therefore, 
be put on terms, and I accordingly allow 
the appeal so far as to make the order of 
the single Judge conditional upon the 
judgment-debtor furnishing satisfactory 
security for the payment of the amount 
by which the price realized by the sale 
of the property may fall short of the sum 
found to be due to the decree-holders. 

I leave the parties to bear their own 
cost3 in this Court. 

Broadway, J. — I concur. 

a.l./r.K. Appeal partly allowed. 
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Agha Haidar, J. 

Ditta —Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 212 of 1928, De¬ 
cided on 26th April 1928, from order of 
Sess. Judge, Multan,-D/- 17th December 
1927. 

Penal Code, S. 201— Trial of a person for 
principal offence of which he teas acquitted is 
no bar to his conviction under S. 201. 

When an accused person has been acquitted 
cf a charge of committing a crime, the fact 
that ho had been suspected and tried of the 
principal offence would not prevent bis con¬ 
viction under S. 201, if there is clear proof that 
he has caused the evidence to disappear in 
order to screen some unknown offender from 
lecal punishment: G P. It • 1902 Cr.; 1 P. R. 
1904 Cr.; 4G Cal. 427 ; A. I. It. 192G All. 737; 
A. I. R. 1923 Bom . 2G2; 1 L B. R. 31G; and A. 
I. R. 1925 P. C. 130. (P.C.); Foil.: 22 Cal. G38; 
3 C.L.J. 333; and A.I.R. 1925 Nag. 407; Dtss. 
from.-, A. I. R. 192G Lah. 209, Dist. [P 907 C 2] 


Muhammad Alarm — for Appellant. 

Muhammad Akbar for Govt. Advocate — 
for the Crown. 

Judgment —Ditta has been convicted 
under S. 20L, I.P.C and sentenced.to seven 
years' rigorous imprisonment. He has 
filed an appeal to this Court. Ditta was 
originally chargod under S. 302, I. P. C., 
but the Sessions Judge has held that the 
offence under S. 302, I. P. C. has not been 
proved, and, therefore, he acquitted the 
appellant of the charge of murder. He 
has, however, convicted him under S. 201 
I. P. C., on the ground ‘that at his in¬ 
stance certain discoveries had been made 
aud that the appellant is, therefore, guilty 
of having caused the evidence of the com¬ 
mission of the offence of murder to dis¬ 
appear, with the intention of screening 
the offender. 

The learned counsel did not seriously 
oontest the findings arrived at by the 
learned Judge on the evidence in this 
case. He made some feeble attempts to 
throw danbt upon the evidence of the 
discovery of the articles, namely, the 
kuppis and the knife, but he realized his 
difficulty and very properly gave up this 
line of argument. It may, therefore, be 
taken that so far as the findings of the 
learned Sessions Judge in regard to the 
evidence for the prosecution are con¬ 
cerned they have not been challenged. 
The judgment of the learned Sessions 
Judge is very full and, therefore, the fact3 
of the case need not be recapitulated at 
any great length. For purposes of the 
present appeal it is only neoessary to say 
that one Khillu Ram left his native vil¬ 
lage in the morning for the purchase of 
ghee. He did not return in the evening. 
The accused Ditta, who had also gone on 
a similar -errand, however, along with 
another person, returned to the village. 
Khillu Ram had carried two kuppis with 
him 1 which were loaded on a donkey. A 
search was made for Khillu Ram but no 
trace of him could be found. On the 
following day the body of Khillu Ram, 
was discovered at some distance from 
the ravine which be and tbe acoused had 
crossed the day before. The kuppis were 
discovered in a pond at some distance 
from its bank at the instance of the ap¬ 
pellant. In the same manner a knife 
with which the murder is alleged to have 
been committed was also found buried in 
the house of the accused. The Sessions 
Judge held that it was quite possible on 
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the evidence produced by the prosecution 
that the murder was committed either by 
the accused himself or by the accused 
and his companion who returned with 
him ou the day in question, or it was 
committed by the accused's companion 
alono. He, therefore, held that the ac¬ 
cused cannot be held guilty of the murder. 
On the evidence he was, however, satis¬ 
fied that it was established that the ac¬ 
cused produced the kuppis belonging to 
the deceased and the knife with which 
the murder was committed. He also be¬ 
lieved the evidence, and I think rightly, 
that the accused stated at the time when 
he produced these articles that it was be 
who had hidden them in various places 
from which they were discovered. They 
were undoubtedly evidence connected 
with the murder. On these findings the 
Sessions Judge convicted the accused 
under S. 201, I. P. C. 

Dr. Muhammad Alam argued that as 
the aocused person was the murderer 
himself, therefore, he could not be 
charged under S. 201, I. P. C., and con¬ 
victed of an offence under it. The fallacy 
in his argument is that he takes it for 
granted that the appellant was the mur¬ 
derer of Khillu Ram. As a matter of 
fact, the Sessions Judge has acquitted 
the appellant of the charge of murder. 
The learned oounsel relied upon the case 
of Torap Ali v. Queen-Empress (1) in 
support of his arguments. That case un¬ 
doubtedly lays down that when certain 
accused persons are charged with murder, 
and also with the offence of causing the 
disappearance of the corpse of the de¬ 
ceased with the intention of screening the 
murderer from punishment, and they are 
ultimately acquitted ‘of the charge of 
murder on the ground that it was im¬ 
possible upon the evidtmoe to say which 
of them caused the death of the deceased 
their conviction under S. 201 was illegal. 
This case seems to have been followed 
in Sumanta Dhupi v. Emperor (2). A 
similar view was taken by the learned 
Single Judge in a Nagpur case, Kudaon 
v. Emperor (3). But the current of de¬ 
cisions so far the Punjab Chief Court is 
concerned is uniform and is deoidedly 
against the contention put forward by 


fl) [1895] 22 Cal. G38. 

(2j (.19161 23 C. L. J. 393=32 I. 0. 132=20 C. 
\V. N. 1GG. 

iS) A- I. R. 1925 Nag. 407=21 N. L. R. 66. 
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the appellant. InAVirnt v. Emperor (4) 
it was held by a Bench of two learned 
Judges that where there is clear and in¬ 
dependent proof that any person has 
caused evidence to disappear in order to 
screen some person or persons .unknown, 
the mere fact that he had been suspected 
or even tried and acquitted of the prin¬ 
cipal crime, would not 'in itself prevent 
his conviction under S. 201, I. P. C. In 
another case, Busha v. Emperor (d), 
another Bench of the learned Judges held, 
after-discussing a number of cases on the 
subject, including the case of Torap Ali 
v Qneen Empress (1) that when an ac¬ 
cused person has been acquitted of a 
charge of committing a crime the fact 
that he had been suspected and tried ol 
the principal offence would not prevent 
his conviction under S. 201, if there is 
clear proof that he has caused the evi¬ 
dence to disappear in order to screen 
6ome -unknown offender from legal 
punishment. With this statement of law 
I entirely agree. 

I may further point out that in 
case of Teprenissa v. Emperor (6) 
a Bench of two learned Judges held 
that where, notwithstanding circum¬ 
stances of grave suspicion,'it is impos¬ 
sible on the record, as it stands, to hold 
that a person is the murderer, or one of 
the murderers, his conviction under 
S. 201 is not vitiated by the existence of 
such circumstances. The learned Judges 
have tried to distinguish the case of 
Toraj Ali v. Queen-Empress (1). The 
case ol Emperor v. Har Piari (7) is also- 
against the contention put forward on 
behalf of the appellant. Bucha v. Em¬ 
peror (5) was cited with approval'by a. 
Benoh of two learned Judges of the Bom¬ 
bay High Court in Hanmappa Rudrappa 
v. Emperor (8). To the same effect is a 
decision Aung Kgaw Zan v. Crown (9) 
where three learned Judges held that 
though S. 201, I. P. C.. does not apply 
to a person who is proved or admitted 
to be the principal offender, the mere fact- 
that the accused is probably or possibly 
the principle offender does not prevent 
his conviction under S. 201, I. P. O , for 
causing disappearance of evidence of the 

(4 [lyo-jj G P. R. 1902 Cr.=S5 P. L. R. 1902. 

(5) [1901] 1 P. R. 1904 Cr.=80 P. L. R. 1904. 

(G) [1919] 46 Cal. 427=17 I. C. 275=19 Cr. 

L. J. 903. 

(7) A. I. R. 192G All. 737=19 All. 57. 

(8) A. 1. R. 1923 Bom. 262. 

(9) [1904] 11. B, R. 316. 
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offence. The learned counsel relied 
upon a case of the Lahore High Court, 
Ahmad v. Emperor (10). This case, 
however, has nothing whatever to do 
with the contention urged by the learned 
counsel. There it was held that a per¬ 
son who has been found guilty and con¬ 
victed of an offence under S. 302 could 
not at the same time be charged with 
and convicted of an offence under S. 201. 
This case, therefore, has no bearing what¬ 
soever upon the point raised by the ap¬ 
pellant's counsel. 

Lastly, the learned counsel says that 
the original chargo was one under S. 302, 
I. P. C., and that the trial and convic¬ 
tion of the appellant by the Sessions 
Judge was illegal as no formal charge had 
been framed in respect of an offence 
under S. 201, I. P. C Having regard to 
the Privy Council ruling in Begu v. Em¬ 
peror (11) it is too late in the day to raise 
this contention seriously. I overrule it. 

In my opinion the conviction of the 
appellant under S. 201 was appropriate 
and the sentence of seven years im¬ 
prisonment, which the learned Sessions 
Judge has passed upon him is by no 
means excessive and cannot be disturbed. 

I, therefore, dismiss the appeal. 

N.K. Appeal .dismissed. 

(U) A. I. R. 1926 Lab, 209. 

Ill) A. I. R. 1925 P. C. 130=6 Lah. 226=52 I. 

A. 191 (P.C.). 
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Dalip Singh, J. 

Mt. Chinti— Plaintiff. 

v. 

Nathu and others —Defendants. 

Civil Reference No. 9 of 1928, Decided 
•on I8bh May 1928, made by Dist. Julge, 
-Jullundur, D/- 8th February 1928. 

(a) Punjab Tenancy Act (16 of 1837', S. 77 
(3) (n)—A suit envolving the question whether 
a sale of a right to realise rent by one person 
to another is valid is triable by a civil Court. 

A suit involving the question whether the 
sale of a right to realize rent by one person to 
another is valid or not is triable by a civil 
Court and S. 77 (3) (n) does not bar such a suit 
because the question whether the relationship 
of landlord and tenant subsists between the 
parties or not, does not arise. [P 909 C 1) 

(fc) Punjab Tenancy .let (16 of 18S7), S. 100 
—Case of doubtful jurisdiction may be tried 
by civil Courts unless parties raise the ques¬ 


tion—High Court can register the decree if 
necessary as of the right Court. 

In cases under the Punjab Tenancy Act the 
question of jurisdiction is often an extremely 
complicated one. It is better for the Court 
in matters of doubt, unless the parties insist, 
to proceed with the case to give a decree. A 
decree so given, if subsequently Jheld bv High 
Court to have been given by, a Court without 
jurisdiction, can be registered as a deoree of 
the corresponding Court on the revenue side. 

[P 909 C 1] 

Order. —These two connected suits, 
Nos. 883 and 888 of 1927 (Civil Refer¬ 
ences Nos. 9 and 11 of 1928) have been 
referred by the learned Subordinate 
Judge, through the learned District 
Judge, Jullundur, to this Court for deci¬ 
sion whether the civil or the revenue 
Courts should take cognizance of them. 

The facts are that Mt. Chinti brought 
a suit for recovery of Rs. 146-2-0 on ac¬ 
count 'of rent of l/3rd share of land 
measuring 29 kanals 17 marlas as well 
as three other cases of a similar nature. 
She claims to have got a sale-deed from 
Dwarka Das on 22nd December 1926, of 
his ‘1/3rd [share in this land together 
with his right to recover the rent of his 
share due by the various defendants. 
One defendant Atra pleaded that the 
land in respect of the rent whereof the 
suit had been brought had been sold to 
him and his brothers thirteen years ago, 
that Dwarka Das obtained an ex-parte 
decree in respect of l/3rd share of the 
land (it is not stated against whom) but 
that he did not obtain formal -possession 
thereof and that the said Dwarka Das 
had no right to realize rent from the 
defendants because the relationship of 
landlord and tenant did not subsist. 
Upon this the Assistant Collector, First 
Grade, held that the question in the case 
was whether the sale-deed in respect of 
the realization of rent was valid and that 
the evidence, oral and documentary, pro¬ 
duced by the plaintiff did not* show that 
Dwarka Das, vendor, had a right to re¬ 
alize rent for the harvest’in question from 
the defendants or that the said sale-deed 
was valid. He, therefore, thought that 
the plaintiff, in 'the first place, should 
bring a civil suit and prove the sale-deed 
relating to the realization of the rent to 
be valid and thereafter she could bring 
cases in the revenue Courts. All the 
four suits were consequently stayed and 
consigned to the record room until the 
above point was disposed of as the causes 
of action and the facts of all the four . 
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cases were held to be the same. The 
plaintiff was granted one month’s time 
for filing a civil suit. The plaintiff, 
accordingly, brought two civil suits 
for a declaration to the effect that 
the sale-deed about the realization of 
rent executed by Dwarka Das in favour 
of the plaintiff is valid and that the 
plaintiff can realize the rent. 

The learned Subordinate Judge has re¬ 
ferred the case on the ground that the 
question involved is whether the rela¬ 
tionship of landlord and tenant subsists 
between the parties or not and, therefore 
he was doubtful whether the question set 
forth' above was triable by the civil 
Court. He does not state what sections 
of the Punjab Tenancy Act have caused 
any doubt in his mind and I would point 
out that in cases under the Punjab Ten¬ 
ancy Act the question of jurisdiction is 
often an extremely complicated and diffi¬ 
cult one. It i3 better for the Court in mat¬ 
ters of doubt, unless the parties insist to 
proceed with the case, to give a decree, as 
a decree so given, if subsequently held by 
this Court to have been given by a Court 
without jurisdiction, can be registered 
as a decree of the corresponding Court 
on the revenue side. However, in the 
present oase I fail to see that any parti¬ 
cular section of the Punjab Tenancy Act 
bars this suit because the question is 
whether the sale of a right to realize rent 
by one person to another is valid or not. 
This has nothing to do with S. 77, Ten¬ 
ancy Aot. Once it is found by the Court 
or not found, as the case may be, that 
the relationship of landlord and tenant 
subsists between the parties, a suit for 
rent would, no doubt, fall under S. 77 
(3) (n), but that is a matter which will 
not arise in the present case. I, there¬ 
fore, hold that the present suit is 
triable by the civil Court which wil 
proceed to try it accordingly. 

N.K. Order accordingly. 


A. I. R. 1928 Lahore 909 

Dalip Singh, J. 

Emperor —Petitioner, 
v. 

Ml. Jannat —Accused—Respondent. 

Criminal Revo. No. 587 of 1923, Decided- 
on 12th May 1928, reported by the Dist. 
Magistrate, Mianwali, D/- 12th March- 
1923. 

Criminal P. C., S. 29 -B — A Magistrate cilia- 
than a District Magistrate has no potccr ur 
try a juvenile cliallaned under Eailuavs Aci,, 
S. 130. 

In view of provisions of S. 29-B of Criminal 
P. 0., a Magistrate other than a District Ma¬ 
gistrate has no jurisdiction to try an offence 
under S. 130 of Railways Act: 13 Bom. SS8 
Diss. from. [P 909 C 2] , 

J. L. Kapur for Govt. Advocate — foc- 
the Crown. 

Muhammad Amin —for Respondent. 

Order. —Mt. Jannat, the five years old'* 
daughter of Jumma, sweeper, employed 
at Shah Alam railway station, was chal- 
laned under S. 130, Railways Act. She- 
was acquitted by the Magistrate, First 
Class, at Bhakkar, who held that there 
was no proof against the accused. The 
proceedings have been forwarded for revi¬ 
sion by the learned District Magistrate, 
on the ground that S. 130, Railways Act, 
is triable by a S. 30 Magistrate because- 
the offence really falls under S. 126. 

Against this Emperor v. Dhondya- 
Dudya (l) is clear authority. That rul¬ 
ing goes on to hold that the offence is 
triable by any Magistrate because of 
Sch. 2, Criminal P. C. I am unable, 
however, to follow the reasoning of their 
Lordships on this point because the 
offence under S. 130 is punishable neither- 
with imprisonment for less than one 
year nor with fine. The proceedings, 
however, would be void under S. 29-B of 
the new Criminal P. C., to which counsel 
for the Crown has called my attention. 
Under this seotion as far as I can see at 
present only the District Magistrate , 
would have been empowered to try this 
offence. However, I have been through 
the evidence and there is certainly noth¬ 
ing to conneot the aooused with the * off¬ 
ence oharged. I, therefore, refuse to order 
a re-trial. I accept the reference so far 
as to quash all the proceedings as being, 
without jurisdiction. 

N.K. Reference accepted. 

(1) [1919) 43 Bom. 888=52 l.O. 667=21 Bom. 

L. R. 768. 
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Jai Lal, J, 

Piara Ram and 'another —Plaintiffs— 
Appellants. 

v. 

Sohawa and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 2156 of 1927, Deci" 
ded on 27th February 1923, from decree 
of Dist. Judge, Miaawali, D - 10th May 
1927. 

(a) Civil P. C., 0. 21, R. 95— Burden of proof 
that formalities required by law were not com¬ 
plied tcith at the time of giving formal posses¬ 
sion is on the defendant and not on plaintiff, 
presumption of those having been observed be¬ 
ing m latter’s favour — Evidence Act, S. 114. 

It must be assumed that a process, issued by 
the Court and accepted by the Court as having 
been duly served, was served in the manner 
provided by law and with all the formilities 
laid down for the service thereof. Therefore, 
the burden of proving that the formalities re¬ 
quired by law were not complied with at the 
time when formal possession was given to the 
plaintiff is on the defendant and not on the 
plaintiff. [P910C2J 

(b) Civil P. C., S. 47 —Execution proceed¬ 
ings—Orders are deemed to have been passed 
in the presence of parties—Objection to irregu¬ 
larity of such proceedings can only be taken 
either before the executing Court itself or by 
way of appeal from the order of the Court. 

All orders passed in execution -proceedings 
are deemed to have been passed in the presence 
of the parties to the proceedings whether they 
are actually present in the Court or not and it 
must be assumed that they had notice of such 
proceedings. Therefore any objection ’to the 
irregularity of such proceedings can be taken 
in tbe.manner provided by law either before 
the executing Court itself or by way of appeal 
from the order of that Court: 5 Cal. 584, Rel. 
on. and 2 L. L. J. 563, Ref. [P 911 Cl] 

(c) Limitation .4cf, Art. 144— Formal posses¬ 
sion of property in previous suit duly given— 
Fresh denial of his title to that .property gives 
him a fresh cause of action to establish such 
right. 

Where a decree in a former suit giving for¬ 
mal possession to plaintiS has .been duly exe¬ 
cuted, any fresh invasion or denial of his tit’e 
to that property gives him a fresh cause of ac¬ 
tion to establish such right. [P 911 C 1] 

Nanalc Chand—loT Appellants. 

N. C. Mehra and S. R. Laul —for Res¬ 
pondents. 

Judgment. —This is a second appeal 
against the decree of the District Judge 
of Mianwali, whereby he dismissed the 
plaintiff's suit, The plaintiff and the 
defendants are joint owners of certain 
lands. It appears that in th e revenue 

[* L. P. A. No 97 rejectod on 11th May 1928 
by Shadi Lal, C. J. and Broadway, J.] 
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records, the holding of the plaintiff was 
recorded to be 34 kanals and 7 marlas 
less than what according to him it should 
have been. Consequently, the plaintiff 
instituted a suit, for joint -possession of 
34 kanals 7 marlas of land and obtained 
a decree on 16th October 1927. This 
decree was executed by him and symboli¬ 
cal possession of 34 kanals and 7 marlas 
of land was given to him by the Court as 
a result of the execution proceedings and 
such proceedings were duly consigned to 
the record room with a note that the 
decree had been satisfied. 

It appears that when the plaintiff 
attempted to have a mutation of the 
land effected in his favour in the revenue 
records an objection was raised by the 
defendants, judgment-debtors, in - the suit 
already referred to that tha plaintiff was 
not entitled to the land decreed in his 
favour, and the revenue authorities dec¬ 
lined to effect a mutation of names in 
favour of the plaintiff. The plaintiff 
thereupon instituted a fresh suit for 
joint possession of the same land and this 
suit has been dismissed by the trial 
Court and on appeal by the District 
Judge, namely on the ground that the 
execution proceedings in the previous 
suit were defective inasmuch as the pro¬ 
visions of law as to the delivery of pos¬ 
session were not complied with by the 
executing Court because a copy of the 
warrant of po-session was not affixed in 
some conspicuous place on the property 
and there was no proclamation by beat 
of drum. 

The judgment of the District Judge 
shows that there was an order by the 
executing Court that these formalities 
should be complied with but the learned 
Judge holds that there is no evidence 
that this order was complied with. It 
has also been held that the judgment- 
debtor was not actually present when the 
possession of the joint khata is alleged to 
have been given to the plaintiff in the 
execution proceedings. 

Now it seems to me that the burden of 
proving that the formalities required by 
law were not complied with at the time 
when formal possession wa3 given to the 
plaintiff was on the defendant and not on 
the plaintiff. It must be assumed that a 
process issued by the Court, which has 
been accepted by the Court, as having 
been duly served, was served in the man¬ 
ner provided by law and with all the 
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formalities laid down for the service 
thereof. The judgment of the District 
Judge, therefore, cannot be maintained 
on that ground alone because it proceeds 
on the assumption that the burden was 
on the plaintiff to -prove that all the re¬ 
quirements of law had been complied 
with. 

I am further of opinion that the order 
of the executing Court holding that pos¬ 
session of the property in suit had been 
given to the decree-holder is binding on 
the parties to the execution proceedings, 
that is to say, the decre6-ho!der and the 
judgment-debtors, and it is not open to 
either of thorn to question the correct¬ 
ness of that order on the ground of any 
irregularity in procedure except by way 
of appeal to the Court competent to hear 
, appeals from the orders of the executing 
Court. All orders passed ia such pro¬ 
ceedings are deemed to have been passed 
in the presence of the parties to the pro¬ 
ceedings whether they are actually pre¬ 
sent before the Court or not and it must 
be assumed that they had notice of such 
proceedings. Therefore any objection to 
the irregularity of such .proceedings 
could be taken in the manner provided 
by law either before the executing Court 
itself or by way of appeal from the order 
of that Court, This view receives sup¬ 
port from the observations made by the 
learned Chief Justice in Juggobandhu 
Mukerjee v.' Ram Chunder ' Ilysack (l) 
who on p. 588, made the following re¬ 
mark: 

As, in contemplation of law, both parties 
must bo considered a9 being present at the 
time when the delivery is made, we consider 
that as against the defendant, the delivery thus 
given must be deemed equivalent to actual pos¬ 
session. A9 against third parties, of coarse, this 
symbolical possession (as it is called) would be 
of no avail; because they are no parties to the 
proceeding. But if the defendanl should after 
this again dispossess the plaintiff by receiving 
the rents and profits, wo think that the plaiu- 
tifi would have 12 years for such dispossession 
to briog another suit: see also *a judgment of 
this Court reported as Jahuvi Lai v.Peman (2). 

In my .view,«therefore, as between the 
parties, it must be held that the deoree 
ia the former suit had been duly execu¬ 
ted and the plaintiff put in symbolical 
possession of the property in suit and 
consequently any fresh invasion or denial 
of his title to the proporty gave him a 

fresh cause of action to establish such 
right. « _ 

M C18S0] 6 Cal. 504=5 C. L. R. 643 (F.B.). 

(2) [1920] 2 L. L. J. 568. 


The view cf the learned District Judge, 
therefore, that as the decree was not duly 
executed it had become incapable cf exe¬ 
cution by lapse of time and 'consequently 
no fresh suit lay is Dot correct. I accept 
this appeal and decree the plaintiff’s suit 
with costs throughout-. 

N.K. Appeal accepted. 

A. I. R. 1928 Lahore 911 
Bhide, J. 

Hardayal Mal — Defendant — Appel¬ 
lant. 

v. 

Mulk Raj and another —Plaintiff and 
Defendant—Respondents. 

Second Appeal No. 2751 of 1927, 
Decided on 13th September 1928, from 
order of Addl. Dist. Judge., Ferozepore, 
D/-29th July 1927. 

Hindu Law—Joint -family—Son in Punjab 
is entitled to claim joint possession ufllh father 
—Custom (Panjab). 

In the .’’unjtfc a son is entitled to sue at any 
rate, (or joint possession of the family pro¬ 
perty. although he is not entitled to claim 
partition of suoh property during the lifetime 
of his father : A. I. R. 1923 Lah. 255, Foil: 105 
P. R. 1917, Ref.: 85 P. R. 1915, Rel on. 

[r 912 C 1] 

J. N. Bhandari —'or Appellant. 

Brij Lai —for Respondent. 

Judgment—The parties to this case 
are high caste Hindus and are admit¬ 
tedly governed by Hindu law. The suit 
was by *a 'son to contest an alienation 
of anoestral property by father. Origi¬ 
nally the plaintiff asked for a declaration 
that the alienation was null and void and 
should not affect his rights. Later on, 
an application was made for permission 
to add a prayer for possession. Time 
was given for th9 purpose, but the 
amendment was not oarried out. The 
trial Court then oime to the conclu¬ 
sion that the plaintiff was bound to sue 
for consequential relief in the shape of 
possession and as this was not done the 
declaratory suit was not maintainable. 
The suit ’was accordingly dismissed. 
From this decision the plaintiff appealed 
to the District Judge and the Judge has 
held that in the Punjab a son is not 
entitled to sue for possession of the 
family property during the lifetime of 
the father.. The appeal was accordingly 
aooepted and the the suit remanded for 
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disposal on merits. The defendant- 
vendee has now come up in second ap¬ 
peal and the contention of the learned 
counsel for him is that the deoision of 
the learned District Judge is not correct 
and that even in the Punjab a son is 
entitled to sue at any rate for “ joiut 
possession ” of the family property al¬ 
though he is not entitled to claim parti¬ 
tion of such property during the lifetime 
of his father. He has cited in support of 
this argument Amir v. Malik Khan 
Chand (l) which appears to bo clearly 
in his favour. 

The learned District Judge has held 
that the theory of a son being born with 
a share in the joint family property doe3 
not apply in the Punjab and hence he 
cannot sue for possession of the joint 
property during the lifetime of his 
father. It was, however, pointed out 
by a Division Benoh of the Punjab 
Chief Court in Narpat Rai v. Devi 
Das (2) that the dictum that the theory 
of a sor? being born with share in the 
joint property did not hold good 
in the Punjab was much too wide 
and although it appeared in some early 
rulings of the Chief Court, it could not 
be held to be authoritative. It is true 
that in the Punjab a son cannot enforce 
partition of his share during the lifetime 
of his father, but it would appear from 
the Full Bench ruling Bari Kislian v. 
Cliandu Lai. (3) that this is only due to 
this particular rule of Hindu law being 
modified by custom. The mere fact that 
a son cannot enforce partition of his 
share does not, therefore, justify the 
conclusion that he has no share in the 
family property during the lifetime of 
his father or that he is not even entitled 
to claim joint possession of the family 
property along with the other cosharers. 

Following the view taken by a Divi¬ 
sion Bench of this Court in Amarw. 
Malik Kalian Chand (l) I accept the 
appeal and restore the order of the trial 
Court. In view of the conflict of author¬ 
ity on the law point involved I leave 
the parties to bear their costs thoughout. 

W.S.d/r.K. Appeal accepted. 
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Bhide, J. 

Sham Singh —Petitioner. 

v. 

Mt. Tharri—Oppo site Party. 

Civil Petn. No. 213 of 1928, Decided 
on 4th May 1928, for stay of execution 
proceedings. 

Civil P. C., S. 15 1— High Court can order 
stay of proceeding s under Guardians and 
I Yards Act. 

High Court has inheren t power to pass an 
order, to stay proceedings under the Guardians 
and Wards Act, and can disallow the transfer 
of the custody of the minor to the guardian 
appointed by the lower Court pending the deci¬ 
sion of the appeal to the High Court: 3 C. L. J. 
29, Bel- on. [P 912 C 2] 

Ram Chand Manchanda —for Peti¬ 
tioner. 

Akbar Ali —for Respondent. 

Order.—A preliminary objection is 
raised on behalf of the respondent that 
this Court has no power to stay proceed¬ 
ings under the Guardians and Wards Act. 
But as held in P anchanan Singha Roy v. 
Dwarka Nath Roy (l) this appellate 
Court has inherent power to pass such an 
order which is merely ancillary to the 
power of hearing the appeal. 

In view of the facts of the case, it 
seems to me desirable that the custody of 
the minor should not be allowed to be 
transferred pond ing deoision of the Court. 
I understand the case is already fixed for 
the 14th of this month and shall, in the 
ordinary course, be decided soon. 

The order as to stay of proceedings 
pending decision of the appeal is made 
absolute, subject to the appellant filing 
security of Rs. 1,000, with one surety for 
production of the minor before this or the 
lower Court when required. The security 
should be filed within one week (i. e., on 
or before the lith instant.) 

N.K. Proceedings stayed. 


(1) A. I. R. 1923 Lah. 255. 

(2) [1915] 85 P. R. 1915=31 I. C. 634=358 
P. W. R. 1915. 

(3) [1917] 105 P. R. 1917=43 I. C. 667 (F.B.) 


(1) 11S06J 3C. L. J. 29. 



1928 


Gaman v. Emperor (Addison(My* cate ' ' i ' I^fcore 913 


A. I. R. 1928 Lahore 913 

Addison and Dalip Singh, J.T. 

Gaman —Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 589 of 1928, De¬ 
cided on 2od August 1928, from order of 
Sess. Judge, Jbelum, D- 16th May 1928. 

(a) Criminal P. C., S. 154— First information 
report cannot be used to contradict other persons 
—Evidence Act, Ss. 157 and 145. 

A first information report can only be used 
to corroborate or contradict under the provi¬ 
sions of Ss. 157 and 145, Evidence Act, the per¬ 
son who makes it. It oannot be used as sub¬ 
stantive ovidence to contradict other persons: 
A, I. It. 1928 Lah. 17, Poll. [p gi 4 C 1] 

(i) Criminal P. C., S. 154— First information 
report—Details not necessary — It should be 
sufficient to induce the police to start investiga¬ 
tion. 


There is nothing in law to the effect that a 
first information report must give every detail 
or any detail. It should be sufficient to induoe 
the police to leave the police station and in¬ 
vestigate the aSair. [p 914 <3 

(c) Penal Code, S. 302-Murder not deliberate 

Accused not. of turbulent class — l > unishment 
was reduced to transportation for life. 

Where the murder was not a deliberate one 
but occurred suddenly after mutual abuse, and 
the accused who did uot belong to a turbulent 
class took up on the spur of the moment the 
weapon and killed the deceased with it a sen¬ 
tence of transportation for life was substituted 
lor tne death sentenoe. [P 9^4 q 2 ] 

F. K. Byrne —for Appellant. 

C. H. Carden Noad —for the Crown. 


Addison, J. —Gaman, a Kurobar, has 
been sentenced to death under S. 302 
I. P. C., for the murder of Salihon, an¬ 
other Kumhar of the same village, on 9th 
September 1927. He has appealed and the 
reference by the Sessions Judge regarding 
confirmation of the death sentence is also 
before ns. 


Three other persons were committed to 
the Sessions Court along with the appel¬ 
lant, but were acquitted principally on 
the ground that the medical evidence did 
not bear out what the witnassei alleged 
regarding the part played by these three 
men These three persons were Bahabal 
and his two sons Jallu and Maulu. The 
appellant Gaman is the .nephew of 
±>ahabal. 


According to the medical evidenoe 
there were two severe inoisel wounds on 
the head which caused Salihon s death. 
-Lhere was also a contused mark on the 
upper third of the right arm wbioh could 
1923 *Ej/116 & 116 


have been'catl^5' r ^^ 1 a^blunt ^weapon or 
by a fall. The fir^irfnijaOation report 
was made at the police station at 4 p. m. 
on the same day on which the attack 
upon the deceased took place. The time 
of this attack was noon. Rahman is the 
paternal uncle of the wife of the deceased. 
Ha went to the police station to report. 
What he told the police is in agreement - 
with his evidence in Court. He added 
that Fazla Chowkidar. Mirza Jat and 
many others witnessed the occurrence. 

There is good evidence to show that 
Maulu who has been acquitted was em¬ 
ployed as a sepi by Mirza, witness, but was 
dismissed by him some two or three 
months before the attack. Instead of 
Manlu, Mirza then employed Salihon, and 
this fact appears to have been resented 
by Maulu’s family. The Sessions Judge 
was, however, unable tc believe that this 
motive could have been the root cause of 
the trouble. In the Punjab I have fre¬ 
quently noticed that much slighter 
motives than this have led to many a 
murder. 

The immediate cause for the attaok is 
given by Mt. Fatima, the wife of the de¬ 
ceased. She has deposed that she and. 
her husband were going about collecting 
earthen vessels for the marriage of a 
Kashmiri in the village. When they 
passed the house of Jallu they saw the> 
four persons who were tried sitting 
there. Gaman, appellant, asked her hus¬ 
band what business he had to go past 
their house. This led to abuse. Gaman 
got up, chased her husband and struok 
him with an axe. The other three per¬ 
sons struck him with daugs on the head. 
When this was going on she was standing 
m a doorway. This explanation is sup¬ 
ported to somo extent by Fazla who is 
the ohowkidar of the village. He heard 
the deceased being abused by Gaman and 
the abuse being returned He saw the 
pursuit of the deoeased by the four per¬ 
sons and he saw Gaman strike the de¬ 
oeased upon the head with an axe while, 
the others struok him with daugs. Sharfa 
dhobi Muradi, weaver, Mirza Jat, Fazla 
Masalli, ohowkidar, and Rahman, who 
made the first information report, have 
all given more or less the same story. 
The witnesses, except Rahman and Mt 
Fatima, are of different oaates from the 
deceased and the appellant, and there is 
no reason of any kind why they should 
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give false evidence. No enmity or grudge 
is alleged. 

The Sessions Judge, however, has held 
that Mt. Fatima could not have been 
there and he has, therefore, found that 
the immediate cause of the attack cannot 
be ascertained as she alone says what 
exactly it was. The Sessions Judge has 
admitted that the first information report 
is not substantive evidence. He has 
however, rejected the statement of Mt. 
Fatima, though she herself and all the 
eyewitnesses have stated that she was 
present at the scene of the occurrence on 
the ground that her name is not given by 
Rahman in the first information report 
in spite of the fact that he has said that 
the first information report is not sub¬ 
stantive evidence. This means that he 
has used it as substantive evidence. As 
(laid down in Emperor v. Ibrahim (l) 
which was brought to his notice at the 
'trial and which he was bound to follow, a 
|first information report can only be used 
to corroborate or contradict, under the 
provisions of Ss. 157 and 145, Evidence 
Act, the person who made it. It cannot 
'be used as substantive evidence to con¬ 
tradict other persons. It is difficult to 
‘understand how the omission or act of 
one person can be held to discredit other 
witnesses In any case Rahman stated 
that Fa/da, Mirza and others were pre¬ 
sent. Further, Rahman has explained 
why he did not specially name Mt. Fatima 
and his explanation is reasonable. Lastly, 
it is not necessary that every detail 
should be given in the first information 
report. The first information report is 
merely a statement made to the police, 
which is not substantive evidence but 
whioh can be used to corroborate or con¬ 
tradict the maker of it at the trial. 
There is nothing in law to the effect that 
it must give every detail or any detail. 
It should merely be a statement sufficient 
to induce the police to leave the police 
station and investigate the affair. I have 
gone into the matter in some detail as in 
spite of Emperor v. Ibrahim (1), pub¬ 
lished in the authorized reports, this Ses¬ 
sions Judge has not yet understood what 
is the law on the subject. 

I have no hesitation in accepting the 
evidence of Mt. Fatima, and it clearly 
establishes the immediate cause of the 
attack. The evidence of the eyewit¬ 
nesses shows that it was the appellant 

( 1 ) A. 1. R. 19H8 Lab. 17=8 Lah. 606. 


Gaman who after abusing the deceased 
attacked him with an axe and killed him. 
In spite of the medical evidence there is 
no reason to disbelieve the eyewitnesses 
that the three persons who were acquitted 
were also present, and took some small 
part in the affair, e g., there was one 
lathi mark on the arm of the deceased. 
Other lathi blows might have fallen upon 
the turban, or they might have left no 
mark. It is obvious that the appellant 
first struck the deceased with his axe and 
that the part taken by the other three 
persons present was insignificant. There 
is nothing to indicate that they knew 
that Gaman would kill the deceased in 
this sudden attack. 

There is also no reason to doubt the 
evidence as to the production of the 
blood-stained axe by the appellant. It 
has been explained that it was not thought 
necessary to send it to the Chemical 
Examiner for analysis of the blood. The 
Sessions Judge considered that the evi¬ 
dence as to the axe must be false as the 
axe was not sent to the Chemical Exa¬ 
miner. There is nothing on the record 
to discredit the evidence, which I accept. 
It appears to me that it would have been 
a work of supererogation to have sent the 
axe to the Chemical Examiner in this 
case. 

There is no doubt of the appellant’s 
guilt. Exception 4 to S. 300, I. P. C., 
has no application. The only point in 
the appellant’s favour is that the murder 
was not a deliberate one but occurred 
suddenly after mutual abuse. The ap¬ 
pellant took up on the spur of the 
moment the weapon and killed the de¬ 
ceased with it. In these circumstances 
and also because the class to which the 
parties belong cannot be said to be a 
turbulent one, I would accept the appeal 
to the extent of substituting a senteuce 
of transportation for life for the death 
sentence, that is, I would not confirm the 
death sentence but would impose the 
lesser penalty for murder. 

Dalip Singh, J— I agree. 

W.S./r.K. Sentence reduced. 
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Addison, J. 

Hanu Ram and another —Defendants 
—Appellants. 

v. 

Dhanna Singh-Due an Singh —Plain- 
-iiffs—Respondents. 

First Appeal No. 2056 of 1927, De¬ 
cided on 23rd January 1928, from an 
order of the 1st'Cl. Sr. Sub. Judge, 
’Jhang, D/- 11th April 1927. 

& (a) Civil P. C.. Sch, 2, para. 16 —Dispute 
of partners referred to arbitrator—Two part¬ 
ners compromising their claim—Other partners 
consenting—Arbitrators can go into the ques¬ 
tion whether compromise took place and have 
power to give award in its terms . 

Where in a dispute of certain partners re¬ 
ferred to arbitrators, two partners compromise 
t.heir claims inter se and other partners accept 
•the compromise, the arbitrators cau go into 
che question whether such compromise took 
place, and if they find the compromise valid, 
thev have power to give a decree in terms of 
that compromise and the award so given will 

• be binding on all the partners. IP 916 C 1 j 

(b) Civil P. C., Sch. 2, paras. 12 and 14 (a) 

• — Duty of Court. 

If the Court considers that the arbitrators 
: giving award in a oase have gone beyond the 
-aoope of their authority and have determined 
a matter not referred to arbitration, it is its 

• duty to take action under para. 12 or U. 

£P 916 C 2] 

Bar Gopal and Mukand Lai Puri — 
‘for Appellants. 

A. R . Kapur — for Respondents. 

Judgment.—*Oo the 8fch September 
1924, Diwan Singh, Hanu Ram and Asa 
Nand on behalf of their respective firms 
referred a dispute which they had in 

• connexion with the working of a factory 
i to the arbitration of two persons. Diwan 

Singh in the name of his firm applied on 
the 28th May 1925, under para. 17, Sch. 
2, Civil P. C., for the agreement to be 
file'* in Court. This was submitted to 
by Hanu Ram and Asa Nand. The agree¬ 
ment was accordingly filed in Court and 
the arbitrators requested to file their 
award. One of the arbitrators was re¬ 
moved and another put in his place at a 
later stage of the proceedings. Ulti¬ 
mately the arbitrators filed their award. 
‘Oply the petitioner Diwan Singh on 
behalf of his firm objected to it. All the 
•objections were overruled except the 
second. As regards the second objection 

* [LoUera Patent Appeal No. 65 rejected on 
28th March 1928 by Shadi Lai, C. J. and 
Broadway, J.] 
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the Subordinate Judge, First Class, held 
that the arbitrators had gone beyond the 
scope of the agreement in holding that 
Asa Nand was given up by Diwan Singh 
and that Diwan SiDgh had become liable 
to pav whatever was due on behalf of 
Asa Nand. For that reason he refused 
to pass judgment in accordance with the 
award and dismissed the application. 
Against this decision the two others in¬ 
terested in the award have preferred this 
appeal. 

It was not contended before me that 
the decision of the Court below was 
wrong as regards any of the other objec¬ 
tions. This means that the oniy point 
before me is whether the petition has 
been properly dismissed on the second 
objection. The objection was as follows: 

The proceedings of the Court, dated 11th 
November 1926, releasing A 9 a Nand were -un¬ 
authorized. Therefore, in consequence of the 
absence ol Asa Nand and the fact that he took 
no further plrt in the case all the proceedings 
before the arbitrators were void and unauth¬ 
orized. 

At this 9tage it is necessary to give a 
brief account of what happened before 
the arbitrators. 

Subsequent to the reference to the 
arbitrators Diwan Singh, who was the 
original petitioner and also the only 
objector to the award, put in an applica¬ 
tion to the Court on the 9th November 
1925, that he had settled with Asa Nand 
and had become responsible for him and 
that his name should be struok off the 
list of defendants. He made a similar 
application before the arbitrators at the 
same time. The Court, however, passed 
no orders on these applications. On the 
5th January 1926, Hanu*Ram also put 
in an application to the Court that the 
plaintiff was not competent to give up 
A9a Nand. On this also the Court 
passed no order. Then on the 28th 
November 1926, Diwan Singh made a 
similar statement before the arbitrators 
to the effect that he had settled with 
Asa Nand and he went on to say that 
whatever profit and loss there was in 
the factory in favour of or against Asa 
Nand he had to get the profit and would 
stand the loss. On the same date Hanu 
Ram, who was not a party to the com¬ 
promise between Diwan Singh and Asa 
Nand, stated that he would be content 
with what was decreed to him against 
Diwan Singh only. Asa Nand also then 
stated that he had settled with Diwan 
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Singh in the above terms. After all this 
had happened on the same day Diwan 
Singh made a further statement that he 
had not given up Asa Nand, nor was he 
willing to do so, though he admitted that 
he had taken Rs. 2,950 from Asa Nand. 
He explained, however, that this was 
done simply to show that there was a 
profit in the business and not a loss. 
This explanation is against the clear 
tenor of the receipt which is to the effect 
that he had taken that sum and would 
bo responsible for whatever was due 
from Asa Nand. Accordingly the arbit¬ 
rators framed an issue on the point as 
follows : 

Whether the plaintiff, i. e., Diwan Singh, 
has not settled with Asa Nand and is Asa Nand 
now liable to give him account of what is due 
from him, and whether Diwan Singh can now 
make this objection wheu he has given- up Asa 
Nand by his own application dated 9th Novem¬ 
ber 1925. 

The arbitrators went into this ques¬ 
tion and held that Diwan Singh had 
given up Asa Nand and that he was 
responsible for whatever was due to 
Hanu Ram from Asa Nand. They found 
that Rs. 4,183 were duo to Hanu Ram 
from Asa Nand and Rs- 1,170 from 
Diwan Singh to Hanu Ram. In con¬ 
sequence of their finding as to the com- 
promi'e between Diwan Singh and Asa 
Nand they held that the firm Dhanna 
Singh-Diwan Singh was liable to pay 
Rs. 5,353 to Hanu Ram and that a de¬ 
cree for that amount should be passed 
against Diwan Singh in Hanu Rams 
favour. 

On the above facts it seems to me that 
the arbitrators acted within the scope of 
their authority. It is always possible 
for two partners to compromise their 
claims inter se though chat compromise 
would not necessarily bind the other 
partners. The third partner in this case, 
namely. Hanu Ram, stated on the 18th 
November 1926, that he had no objec¬ 
tion to a decree being given in his favour 
against Diwan Singh if Asa Nand was 
found to owe him anything so that he 
accepted the arrangement. In those 
circumstances there was obviously a 
valid compromise between Diwan Singh 
and Asa Nand which was accepted by 
Hanu Ram and the arbitrators had 
clearly power to give the award in the 
form they did. 

The above is sufficient.to dispose of this 


appeal, but I must also refer to the argu¬ 
ment on behalf of the appellant to the 
effect that objection 2 did not relate- 
to the question that the arbitrators bad 
gone beyond the scope of their authority 
and that it was, therefore, incompetent 
for the Court to allow this question to- 
be raised. I think that this contention- 
is sound. Objection 2 relates to the- 
proceediogs of the Court dated 11th- 
November releasing Asa Nand and states- 
that they were bila ikhtiar. Now the- 
Court did not release Asa Nand. It', 
passed no orders on the application but 
left the matter to be dealt with by the> 
arbitrators. The second part of objec¬ 
tion 2 is to the effect that in consequ¬ 
ence of the action of the Court Asa Nand 
did not attend and all the proceedings 
before the arbitrators were void and bila 
ikhtiar. Asa Nand, however, did attends 
the proceedings. It seems- to me clear, 
therefore, that objection 2 does not 
relate to the fact that the arbitrators- 
went beyond the scope of their juris¬ 
diction and no new objection to the- 
award could be put in after the 10 days 
fixed by law. For this reason also this 
appeal must be accepted. 

In any case, if the Court considered 
that the arbitrators went beyond the 
scope of their authority and determined 
a matter, not referred to arbitration it 
was its duty (see Mulla's Civil Procedure- 
Code, p. 1104, 8th Edn ). to take action 
under p. 12 or para. 14 (a) of Soh. 2, 
Civil P. C. It had the award before it 
which showed that Asa Nand owed Hanu- 
Ram so much and Diwan Singh so much; 
If it considered that the matter of the 
compromise to the effect that Diwan 
Singh would be liable for Asa Nand be¬ 
cause he had received Rs. 2,950 from Asa 
Nand, oould be separated from the rest 
of the award without remitting the 
award to the arbitrators, it should have, 
taken action under Cl. 12 (a) above re-, 
ferred to and given Hanu Ram a decree 
against the two persons to the extent ol 
the amounts found due by them. If, 
however, it thought that the award 
should go back to the arbitrators beoause 
this portion could not be separated from 
the rest of the award by reason of the 
fact that Diwan Singh had accepted 
Rg 2 950 from Asa Nand it could have 
sent the award back to the arbitrators 
for their re-consideration under para. 14 
(a) ofSch. 2. There was no reason to 
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Tefuse at that stage to file the award in 
♦Court. 

For the reasons given in the first part 
of this judgment I accept this appeal 
with costs throughout and order the 
award to be filed in Court under para. 
91 of Sch. 2, Civil P. C. 1 also pro¬ 
nounce judgment in accordance with the 
•award and direct that upon the judgment 
*30 pronounced a decree shall follow. 

•N.K. Appeal allowed. 
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Johnstone, J. 

■Haku— Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 600 of 1928, De¬ 
cided on 15th September 1928, from order 
• of Addl. Dist. Magistrate, Hoshiarpur, 
D/- 24th April 1928. 

Penal Code , S. 304 (2) —Death caused by shock 
•due to blows inflicted to drive away evil spirits 
—Offence Jails under S. 302 (2). 

Where the accused inflicted many blows on 
the body of the deceased, and also used kicks 
in order to drive away an evil spirit, and 
thereby caused the death the accused is guilty 
under S. 304 (2), 1 U.B.R. Penal Code 1, Dist.: 
3 U. B. R. 54, Foil. [P 917 C 2] 

Hakumat Rai —for Appellant. 

Abdul Rashid —for the Crown. 

Judgment —Most of the facts alleged 
•by the prosecution in the case are ad¬ 
mitted by the learned counsel for the 
appellant to have occurred. That is to 
say it is not denied that Mt. Paro met 
her death as the result of injuries in- 
'flioted on her at the house of Mt. Naro 
•on 17th January 1928, at Nangal Kalau 
in the Hoshiarpur District. 

The facts are these: Mt. Naro has a 
•shrine in her house and people visit that 
house and play as being‘‘possessed” by 
•spirits. Mt. Paro came there and began 
-swaying about in front of the shrine. The 
'appellant asked her who she was and she 
replied that she was a ohurail from 1 the 
Mathiana pond. It is in evidence that 
-the remedy applied for such “possessed” 
persons is to beat them. For the purpose 
of oasting out the evil spirit a chimta 
(fire tong) was first employed. That prov¬ 
ing unsuccessful, recourse was had to a 
-sang&l (chain used for flagellation). Many 
'blows were inflicted and kioking was also 
•resorted to. The result of all this was 


that Mt. Paro, a young woman of ‘‘strong 
stout and well-nourished” body (in the 
words of the Civil Surgeon of Hoshiar¬ 
pur) died of shock. 

Fortunately tragedies of this kind are 
rare, but there are some reported cases in 
the law reports to which my attention 
has been drawn. Before alluding to them, 
however, I shall briefly dispose of one or 
two matters raised by the appellant’s 
counsel. It was urged in the first place 
that the deceased’s father was present at 
the time, and even that her husband was 
present. Evidence to that fact was given 
by Mt. Naro the owner of the shrine, and 
one other witness, but the father and 
husband deny that they were present and 
I have no hesitation in accepting their 
denial as true. The other matter urged 
was that the appellant merely resorted to 
the ordinary procedure in such cases and 
thought honestly that he was doing the 
right thing in beating the deceased. 

Reliance wa9 placed on the case Npa 
Po Kyaw v. Emperor (l). In that case 
a girl had suffered for some years and 
was taken to a place like the one in this 
case, in order to be cured. She consented 
to the treatment and it was held in con- 
sequenoe that the offence committed was 
one under S. 304-A, I. P. C. The law on 
the subject was considered in Nga Po Tha 
v. Emperor (2), and a line of distinction 
was drawn between cases of consent, as 
in Nga Po Kyaw's case (I), and oases 
where no consent was given. It was held 
that in the latter type of case the offence 
committed, if death resulted, was under 
S. 304, part 2, I. P. C. In the appeal 
before me there was no question of 
consent and I oan find no evidence to 
that effect. The deceased did not come 
to be ' treated.” It is not explained how 
the deceased's hysteria, if 9uch it was, 
began; and there is no use to enquire 
into that matter. The faot remains that 
the appellants inflioted many blows. The 
medical evidence gives a long list begin- 
ing with nine irregular bruises on the left 
side of the ohest and abdomen; then there 
Tyere braises on the left cheek, upper lip, 
left elbow and right side of the chest. 
In a case of this kind I consider that the 
principle laid down in Ngo Po Tha's case 
(2) should be followed and I maintain 
t he o onviotion under S. 304, part 3 : 

(D (1902-031 i Bri.i?rori! — 

(2) [1918] 3 U, B. R. 54=44 I. 0. 673=19 Cr, 
L. J. 376. 
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I. P. C The sentence imposed by the 
Additional District Magistrate is live 
years’ rigorous imprisonmant. It has 
been contended that the sentence is too 
severe, but I am not prepared to interfere. 
It is eminently desirable that tragedies of 
this nature should not be repeated, and to 
give a lenient sentence could only en¬ 
courage others in the belief that the 
offence is a venial one. 

The appeal is dismissed. 

w.s/B.K. Appeal dismissed. 

A I R. 1928 Lahore 918 

Jai Lal, J. 

Mahna Singh — Judgment-debtor— 
Appellant. 

v. 

Salig Ram and another —Decree-holde r 
and Auction-purchaser—Respondents. 

Misc. First Appeal No. 3132 of 1927, 
Decided on 23rd April 1928, from order 
of Sr. Sub-Judge, Amritsar, D/* 24th 
November 1927. 

Civil P. C., 0. 21, R. 90— It is not necessary 
to enter income of property in proclamation sale 
—Sale of properly for less than its market 
value is no ground for setting aside the sale 
unless there is any material irregularity in 
conducting or publishing sale—Civil P. C., 0. 
21 . R. 66 ( 2 ). 

There is no provision in the Civil Procedure 
Code in making it necessary to mention the in¬ 
come of the property in the proclamation of 
sale and failure to do so does not amount 
to a material irregularity in conducting or 
publishing -or the sale. Unless there has 
Deen any material irregularity in publi¬ 
shing or conducting the sale, the mere fact that 
the property has been sold for less than its 
market value is not a sufficient ground to set 
aside the sale. [P 91S C 2] 

Dev Raj Saichney —for Appellant. 

Jagan Nath Aggarwal, D. C. Ralli and 
E. C. Kumar for J. G. Sethi — for Res¬ 
pondents. 

Judgment.—* In execution of a de¬ 
cree a theatre and certain shops attaohed 
thereto, belonging to the judgment-debtor 
were sold and purchased by the respon¬ 
dent for Rs. 1,30,000. The judgment-deb¬ 
tor objected to the sale on the ground of 
material irregularity in publishing and 
conducting the same and consequent loss 
to him. 

The Senior SubordinateJudge h as dis - 

(_■ LatOers Paicnt Appeal dismissed on 22nd 
June 1928 by Shadi Lal, C.J., and Broad¬ 
way, J.] 


allowed these objections and confirmed 
the sale. 

This is an appeal by the judgment- 
debtor. The learned counsel for the ap¬ 
pellant has not been able to show that 
there ha9 beeu any material irregularity in 
publishing or conducting this sale. His- 
objection is that the income of the pro* 
perty was not mentioned in the proola* 
mation of sale ; but it appears that the- 
proclamation was prepared in the pre¬ 
sence of the judgment-debtor and he did 
not supply the requisite information. No 
provision of the Civil Procedure Code has 
been cited under which this information 
was to be entered in the proclamation of 
sale and if the judgment-debtor thought 
that in his interest, it was necessary to 
supply this information, he ought to have 
moved the Court to insert it in the pro* 
clamation. I do not think that under 
the circumstances there is any real griev¬ 
ance on this score. 

It is then alleged that the proclama¬ 
tion of sale was not affixed to the pro¬ 
perty sold nor was there any beat of 
drum. There is definite evidence sup- 
ported by reports of the officials oonoern- 
ed that all these formalities were com¬ 
plied with, and I am not prepared-to ac¬ 
cept as conclusive the statements of some 
respectable witnesses which are to the 
effect that they did not see any proclama¬ 
tion of sale or hear any beat of drum. F. 
agree with the conclusion of the Senior 
Subordinate Judge that there has been no 
irregularity in publishing or conducting, 
this sale. 

It is not necessary for me to give a de¬ 
finite finding on the second point involved 1 
whether the property has, as a matter of- 
fact, been sold' for less than ite market 
value, but this appears to be the oase as 
the witnesses have given evidence thab 
the property is worth more than what it- 
has fetched ; but the other condition- 
necessary to set aside the sale not having 
been complied with, the Court below wae 
justified in confirming it. 

The sale was fully advertised by means* 
of hand bills distributed in the town of 
Amritsar. There is no force in the con¬ 
tention of the judgment-debtor that pro* 
clamation should have been made in big 
towns like Bombay or Calcutta. If he 
considered that 9uch a course was neces¬ 
sary, he should have moved the execu¬ 
ting Court before the sale took place or 
should have himself taken steps to publish* 
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the sale in those places. Ha did nothing 
of this sort, and I am unable to see that 
he has any real grievance in the matter. 
I dismiss the appeal with costs. 

N.K. Appeal dismissed. 
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Harrison and Dalip Singh, JJ. 

Debi Sahai-Gulzari Mai of Delhi 
Defendants—Petitioners. 

v. 

Bashesliar Lal'Bansi Dhar —Plaintiffs 
—Respondents. 

Civil Misc. Petn. (for review) No. 458 
of 1927, Decided on 27th February 1928, 
from judgment of Harrison and Dalip 
Singh, JJ., D/• 1st June 1927, in Civil 
Appeal No. 2440 of 1923. 

* Civil P. C., 0. 47, It. 1 — Ground for 
review. 

Where a Court fails to apply the law to the 
faots found and when such an error is apparent 
on the faoe of the record, it oan be made a 
ground for a review. Failure of the Court to 
apply the law of limitation to the facts found 
is an error apparent on the face of the record : 
A. I. R. 1922 P. C. 112, Dist. [P 919 C 2] 

Sardha Bam—tor Petitioners. 

Jagan Nath Aggarwal — for Respon¬ 
dents. 

Harrison, J.— An application has 
been made for review of a judgment in 
appeal Basheshar Lal-Bansi Dhar v. 
Debi Sahai-Gillzari Mai decided i on 
1st June 1927. The parties to that oase 
had dealings in piecegood9, and it was 
admitted throughout that the defendant 
firm had failed to deliver 15 bales to the 
plaintiff firm. The only question in dis¬ 
pute was that of the shipments to which 
these bales belonged. The decision of the 
trial Court was that 13 should have been 
of the January shipment and two of the 
February and damages were granted 
amounting to Rs. 727-5-6. After hearing 
the appeal we decided that 9 of the bales 
fell into the February shipment and 
6 into the April. After calculating the 
rates we increased the damages and 
allowed a total of Rs. 1,250 as against 
Rs. 727-5-6. 

The ground, on which the review has 
been presented is that there has been an 
error on the faoe of the reoord in that we 
failed to apply the natural result of our 
own finding and to hold that so far as 
the February shipment was concerned 


the suit was barred by time, and it is 
urged that such an error can be agitated 
on review. Counsel for the plaintiff 
respondent relies on Chhaju v. Neki (l) 
where'it was held that a Court has no 
power to order a review upon the ground 
that the decision was wrong on the 
merits. That ruling dealt entirely or 
almost entirely with the third heading 
under which review is competent 
namely, "for any other sufficient reason,’ 
and it i3 expressly stated at p. 133 that 
the first two grounds described in O. 47,. 
R. 1, did not apply to that case. Here it 
is simply a question of deciding whether 
the present case | falls under the second 
and whether, as alleged, there has been a 
mistake or error apparent on the face of 
the record. 

Counsel for the plaintiff contends that 
a mistake of law does not come within, 
the scope of these words. This ,is 
not quite clear, but anyhow it is, we 
think, rightly contended by the other side 
that this is not a question of mistake of 
law for it is not urged that of two possi¬ 
ble views the wrong was taken. The error 
complained of is that the decision having 
been given the oonsequeDces or results 
of that deoision were overlooked and 
thus the defendants lost the fruits of 
their victory or partial viotory. It is 
true that counsel for the defendants 
never raised this question of limitation 
and, indeed, on his own showing he could 
have objected to the whole of the decree 
passed against him by the trial Court on 
this ground alone ; but as pointed out by 
him, he was primarily concerned with 
establishing the incidence of the distri¬ 
bution over the various shipments. Even 
so, he should, we think, have pointed out 
that the oonsequeDce of a deoision whioh 
merely modified the view taken by the 
trial Court without accepting in toto the 
position put forward by him would be 
that the claim for an inorease in the 
damages for the February shipment was 
barred by limitation. The question, 
therefore, is whether the failure of the 
Court to apply the Law of Limitation to 
the faots found, is an error apparent on 
the face of the record this being not an 
error of law so much as a failure to ap¬ 
ply the law. We are of opinion that it 
is and that such au error when committed 
by the Court, and when apparent on 

(!) A. 17 R. 1922 P. C. 112=3 Lah. 127=49- 
1. A. 144 (P.C.). 
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the face of the record, can be made the 
ground for a review. We have offered 
counsel for the plaintiff an opportunity 
of a further hearing, but he concedes that 
once the review is admitted, the mistake 
is obvious and the petitioner is entitled 
to have it corrected. We accordingly 
disallow the amount of increase allowed 
on account of February shipment, i. e., 
Rs. 377. The amount of the increase to 
which the plaintiff-appellant was entitled 
is Rs. 155. 

Counsel applies under S. 152, Civil 
P. C., to have the decree corrected, the 
calculation being wroDg even on the 
amount allowed by us originally. We 
order accordingly. The necessary correc* 
tions are to be made in the amounts 
allowed for stamp and counsel's fee. 
Under the circumstances of the case we 
direct that the parties shall bear their 
own costs of this review. 

N.K. Order accordingly. 
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Tek Chand, J. 

Emperor —Petitioner. 

v. 

Baliawali —Accused—Respondent. 

Criminal Revn. Petn. No. 97-1 of 1928, 
Decided on 22nd September 1928, from 
order of 1st Cl. Mag , Gujranwala, D/- 
30th March 1928. 

Criminal P. C., S. 562— S. 562 is not appli¬ 
cable to a person tried under Penal Code, 
S. 307. 

As one of tbe alternative) punishments for an 
offence under S 307, Penal Code, is transporta¬ 
tion for life, it is obvious that S. 562 is not 
applicable, and the accused must be sentenced 
to rigorous imprisonment and fine. [P 920 O 2] 

Anant Bam Khosla —for the Crown. 

Jatialiar Singh Dhillon —for Respon¬ 
dent. 

Judgment. — The respondent Baha- 
wali, barber of Maaza Tbatha Manak 
was tried and convicted by Lala Shankar 
Das Luthera, Magistrate, 1st Class (with 
enhanced powers) Gujranwala, of an 
offence under S. 307, I. P. C. In view 
of tbe fact that he was a young man, 15 
or 16 years of age, the learned Magistrate 
directed shat he be released under S. 562, 
Criminal P. C. on furnishing security 
for Rs. 1,000 with one surety to keep the 
peace and to be of good behaviour for 
three years. The required security was 
duly furnished. 

The Crown has preferred a petition for 
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revision to this Court urging that S. 562, 
Criminal P. C., does not apply to an 
offence under S. 307, I. P. C„ where hurt 
bad aotually been caused, and praying 
that on the findings of the Magistrate a 
substantial sentence of imprisonment and 
fine be parsed in accordance with law. 

The respondent has appeared in person 
and is also represented by counsel. He 
has contested the findings of fact arrived 
at by the learned Magistrate. But after 
examining the record I find myself in 
complete agreement with his view of 
the evidence. It appears that the res¬ 
pondent proposed marriage to Mt. Bakht 
Bibi, who is the widowed daughter-in- 
law of his uncle Nawab (P. W. 1) and 
is also his father'a sister’s daughter. 
She,, however, rejected the proposal. 
Having been put out by her refusal the 
respondent on the 28th February 1928 
came to Nawab’s hou^e armed with a 
chopper and inflicted three blows upon 
Mt. Bakht Bibi, on the neck, the shoulder 
and the right side of the back, breaking 
tbe rib underneath. The medical wit-* 
ness P. W. 7 was of opinion that the 
injuries Nos. 1 and 3 were grievous and 
No. 2 was simple. The victim Mt. Bakht 
Bibi remained in the hospital for more 
than 20 days. 

It is no doubt true that Mt, Bakht 
Bibi, when examined at a late stage of 
the case, stated that her assailant was 
one Shahu and not the respondent. But 
there is no doubt that she is now trying 
to save the respondent, under pressure 
from her relations. After carefully ex¬ 
amining the record I am of opinion that 
the conviction under S. 307, I. P. C., is 
fully justified. 

As one of the alternative punishments 
for such an offence is transportation for 
life, it is obvious that S 562, Criminal 
P. C., is inapplicable and the respondent 
must be sentenced to rigorous imprison¬ 
ment and fine The respondent gave his 
age in the lower Court as 15 or 16 years. 
He appeared before me and seems to be 
a little older. 

Having regard to the serious nature of 
the attack and also making due allow¬ 
ance for his youth, I am of opinion that 
the ends of justice will be met by sent¬ 
encing him to rigorous imprisonment 
for six months and fine of Rs. 50 or in 
default further rigorous imprisonment 
for one month. I order accordingly. 

W.S./R.K. Order accordingly. 
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Jai Lal, J. 

Ganda Mal and another —Acoused— 
Petitioners. 

v. 

Emperor —Opposite Party. 

Criminal RevD. Potn. No. 815 of 1928. 
Decided on llth May 1928, from an 
order of Soss. Judge, Attock, D/- 10th 
April 1928. 

Criminal (rial — Evidence—Expert evidence 
—Opinion recorded in a civil suit—Such opin¬ 
ion is not substantive evidence—Accused not 
havinrj opportunity to cross-examine expert — 
It is doubtful whether such opinion is admis¬ 
sible at the criminal trial — Evidence Act, 
S. 45. 

The opinion of ;in expert which is admissible 
against an accused is the opinion given by him 
at the trial. Opinion given for the purposes of 
a previous suit is not substantive evidence and 
when the accused has not the opportunity to 
cross-examine the expert regarding that opinion 
its evidential value is very little. [P 922 C 1] 
, It is doubtful whether the opinion of an ex¬ 
pert reoorded for the purposes of a civil suit 
though proved in a oriminal case is sdmissible 
at all at the latter trial: A. 1. R. 1923 Lah. 622, 
Ref. [p goo C 2] 

Kishen Dayal —for Petitioners. 

Shambu Lal for Govt. Advocate —for 
the Crown. 

Judgment.—This is a petition for the 
revision of the order of the Sessions 
Judge of Attock upholding the convictions 
of the petitioners Ganda Mal and Kishen 
Chand. 

It appears that Ganda Mal instituted 
a suit against one Mt. Misri and another 
for the recovery of the amount alleged to 
be due to him on an alleged balance struck 
in his book for Rs. 32. The defendant 
Mt. Misri denied that she had thumb- 
marked the book entry in question. The 
suit was finally dismissed by the Subor¬ 
dinate Judge, who held the entry to be 

fictitious.” On an application being 
made by Mt. Misri to file a complaint 
against Ganda Mal and his witness 
Kishen Chand, who had appeared at the 
■trial of the civil suit to depose to the 
genuineness of the entry, the Subordinate 
Judge declined to file the oomplaint. The 
District Judge on appeal, however, di- 
reoted that a oomplaint be filed. Conse- 
•quently both Ganda Mal and Kishen 
Chand were tried and couvioted by a 
Magistrate of the First 01as9, the former 
under 8s. 467, 471, I.P.C., and the latter 
under 8s. 471,109,1. P. C.. and the Ses¬ 
sions Judge has dismissed their appeal. 


The only point that needed determina¬ 
tion was whether the book entry alleged 
to have been signed by Mt. Misri was a 
forged document and the only * evidence 
produced on this question by the prose¬ 
cution is the testimony of Mt. Misri and 
Lala Diwan Chand of the Finger Print 
Bureau of Phillaur. 

So far as Mt. Misri is concerned she 
definitely stated that the thumb-impres¬ 
sion in question was not hers. She even 
denied that she ever had any dealings 
with Ganda Mal. In order to disprove 
her statement the accused produced some 
witnesses who alleged that she had put 
her thumb impressions on various entries 
in Ganda Mai's books on other occasions. 
The evidence of these witnesses has not 
been considered to be reliable by the 
learned Sessions Judge. Lala Diwan 
Chaod was asked to express an opinion 
whether the thumb-impression with re¬ 
gard to which evidence had been given 
by these witnesses tallied with the ad¬ 
mitted thumb-impression of Mt. Misri. 
He stated that three of such thumb-im¬ 
pressions were totally blurred and un¬ 
decipherable, and, therefore, incapable of 
comparison. With regard to one of them 
he stated that it was not clear enough for 
definite identification, but showed some 
points of similarity. 

Again Mt. Misri stated in cross-exami¬ 
nation that no demand in respect of the 
amount olaimed by Ganda Mal had been 
made from her before the suit was insti¬ 
tuted. The Subordinate Judge, who tried 
the civil suit, however, proved that she 
had admitted before him that a demand 
in writing had been made from her be¬ 
fore the institution of the suit. The 
learned Sessions Judge considers that 
these matters are insignificant and do not 
materially affect the evidence of Mt.Misri. 
With these oonolusions I am unable to 
agree. 

The case depends almost entirely on 
the direct evidence of Mt. Misri and if it 
is found that she had not told the truth 
in some respects it will be very difficult 
to base a oonviotion ou her testimony, 
whioh is not corroborated by other evi¬ 
dence. The learned Sessions Judge has 
oorreotly remarked, apart from the above 
consideration, that the evidence of Mt. 
Misri ought not to be aooepted without 
oorroboration. Now the corroboration 
relied upon by the learned Judge is the 
testimony of Lala Diwan Chand. 
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It appears that the thumb-impression 
in question which is marked as Ex. P I 
was sent to the Finger Print Bureau at 
Phillaur along with the thumb-impres¬ 
sion of Mt. Misri taken in Court (Ex.P-2) 
tor comparison and the opinion given by 
Lala Diwan Chand was that they did not 
tally. He wa3 not, however, examined 
as a witness in the civil cases and conse¬ 
quently his oninion was held to be in¬ 
admissible in that case. But Lala Diwan 
Chand was examined as a witness in the 
criminal case and it transpired at the 
trial thatthe thumb-improssion on Ex.P*l 
had been defaced by the placing of 
country ink over it. The learned Sessions 
Judge makes the following remarks with 
regard to the responsibility for obliterat¬ 
ing this impression: 

Who obliterated the marks, or for whatreason 
is not proved or even suggested by the evidence 
on the record; and no presumption can be made 
safely upon the subject. 

In other words the learned Sessions 
Judge does not hold the accused respon¬ 
sible for the condition in which the 
thumb-impression was when produced at 
the trial of the accused. Lala Diwan 
Chand was naturally unable to give any 
opinion whether under the oiroumstances 
Exs. P-1 and P-2 as produced at the trial 
tallied with each other. He, however, 
deposed that in the civil suit he had 
given an opinion and at that time the 
thumb-impressions were capable of com¬ 
parison and his opinion then was that 
they did not tally with each other. 

Now this opinion of Lala Diwan Chand 
could not be subjected to cross-examina¬ 
tion at the trial owing to the condition 
in which the thumb impression on Ex.P-1 
,was. Even if I held that such an opinion 
is admissible in evidence the value to be 
attached thereto must be very little. 

It was held in Jassu Ram v. Emperor 
(l) that an opinion given by an expert in 
almost similar circumstances was inad¬ 
missible aud I am inclined to agree with 
that view. The opinion whioh is admis¬ 
sible against the accused is the opinion 
given by the expert at the trial. The 
opinion formed by him before the trial 
is merely to facilitate the comparison by 
him of the thumb-impressions in Court 
and to express a definite opinion at that 
time may be used for the purposes of oor- 
roboration or contradiction of his evi¬ 
dence at the trial. It is n ot substantive 

(1) A. I. R. 1923 Lab. 622*=4 Lah. 246. 


evidence. It is doubtful, therefore, if th^ 
opinion recorded for the purposes of the 
civil suit, though proved in the criminal 
case, was under the circumstances, admis¬ 
sible at all. But in any case I am defi¬ 
nitely of opinion that as the accused had 
not the opportunity to test his opinion 
by cross-examination owing to the condi¬ 
tion of the thumb-impression the value 
of such opinion must he held to be very 
little. 

Having regard to the fact that Mt. 
Misri herself has not told the whole truth 
with regard to her dealings with Ganda 
Mai and the corroborative evidence, if 
admissible, is not conclusive, I think this 
is not a case in which the conviction of 
the petitioners can be maintained. 

I accept this petition and set aside the 
convictions of Ganda Mai and Kishen 
Chand, and giving them the benefit of the 
doubt, acquit them and direct that they 
be released from jail forthwith. 

N.K. Petition accepted. 

$ 
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Tek Chand and Bhide, JJ. 


Rahman and others —Defendants—Ap¬ 
pellants. 


T. 


Sai and another —Plaintiffs—Respon¬ 
dents. 

First Appeal No. 2223 of 1924, De¬ 
cided on 2nd February 1928, from the 
decree of the Senior Sub-Judge, Gnjrat, 
D/- 2Lst July 1924. 


Landlord and tenant—Rights in the shami- 
at not accessory to the land—Rights do not 
tass to the alienee to the former. 

As the rights of a proprietor in the shamilat 
,re not a mere accessory to the land held by 
lim an alienation of the latter does not ipso 
ao;o convey any rights in the former to the 
,lienee. 115 P. R. 1S94; 113 P. R. 1901; 75 
3 . W. R. 1910; 2 and 3 P. R. 1917; A. I. R. 
921 Lah. 263; A.l.R. 1925 Lah. 105; and A. J. 
'l. 1923 Lah. 350; Foil. 10 P. R. 1894, Dist. 

[P 923 C 1] 

Anant Ram and F. K. Byrne—tor Ap¬ 


pellants. 

Nanalc Chand and Devi Dayal—tov 
Respondents. 

Tek Chand, J— The plaintiffs’ father 
Dadu owned one-half share in Dali 
Pathananwali. In 1892 he made an oral 
gift of one-third of this -share (l/6th of 
the whole) to his wife’s brother Jiwan, 
father of the defendants. Iu the muta- 
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tioa proceedings (Ex. *P. 2) no mention 
was made whether the gift conveyed the 
share in the shamilafc appertaining to the 
portion of khewafc land gifted. On a 
partition of the shamilat 180 kanals was 
allotted to the defendants and in 1920 
mutation was duly effected in favour of 
the defendants. In 1923 the plaintiffs 
who are the sons of the donor instituted 
the present suit (or possession of this 
land alleging that the gift of 1892 com¬ 
prised merely the l-6th portion in the 
khata of Dali Pathananwali and that the 
donee was not entitled to the 
appurtenant shamilat. The suit has 
been decreed and the defendants appeal. 

It is urged that the onus of proving 
that the gift in question comprised the 
proportionate share of the shamilat was 
wrongly placed by the lower Court on 
the defendants. In our opinion this con¬ 
tention is devoid of all force. It was 
laid down by Sir Meredytb Plowden in 
Fazal Shah v. Sikandar Alt (i) that: 

la the case ol a deed of gift where 
by a share in certain land in a village is gifted 
to a person, the onus of proving that the deed 
carries with it, as accessory thereto, a • propor¬ 
tionate share of shamilat lie9, when the deed 
is silent upon the subjeofc, upon the person who 
asserts that the gift operates to grant more 
than it purports to grant. 

It may now be taken as settled law 
that as the right of a proprietor in the 
shamilat are not a mere accessory to the 
land held by him, an alienation of the 
latter does not ipso facto convey any 
rights in the former to the alienee. See- 
inter alia Ram Das v. Amir Shah (2), 
Ahmad v. Ahmad (3), Sultan Ahmad v. 
Parsa Ram (4J, Saleh v. Bakhtawar (5), 
Shankar Das v. Mali (61, Shahadat v. 
Ganesh Das (7) and A. I . R. 1923 Lahore 
350. In support of his contention Mr. 
Anant Ram relied principally upon Prem 
Ghand v. Sardara (8) hut that ruling 
was nob followed in Ram Das v. Amir 
Shah (2) and has been expressly dis¬ 
sented from in Saleh v. Bakhtatcar (5). 
It is noteworthy that an earlier ruling 
of the Chief Court Maluk Singh v. 
Mahomad (9) in which the contrary 
view had been taken was not referred to 

~~U> [1694] 115 P. K. 1*94. 

(2; [1901] 113 P. R. 1901=24 P. L. R. 1902. 

(3) [1910] 75 P. W. R. 1910=6 I. C. 1003. 

(4) [1917] 2 P. R. 1917=36 J. C. 634. 

(5) [1917] 3 P. R. 1917=36 I. C. 601. 

|6) A. I. R. 1921 Lah. 263. 

(7) A. I. R. 1925 Lah. 105. 

(8) [1894] 10 P. R. 1894. 

(9) [1889J 65 P. R. 1889. 
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in Prem Chand v. Sardara (8). We are 
of opinion, that there is no presumption 
in favour of the shamilat land having 
been gifted and the onus was rightlyj 
laid on the defendants. To discharge: 
this onus the defendants produced two, 
witnesses but their evidence is worthless; 
and was not relied on by counsel. • 

We have carefully examined the muta¬ 
tion proceedings and they leave no doubt 
in our mind that the donor had no in¬ 
tention of giving to the donee anything 
more than one-sixth of the khewat holdi 
ing of Dali Pathananwali. The donor, is 
recorded as having stated before the- 
deputy superintendent that what he- 
had gifted to the donee was “one-sixth* 
share of the entire khata”; and that he 
had put the donee in possession of the* 
land gifted. The shamilat-land was ad¬ 
mittedly banjar at that time and it is not 
alleged that the donee got possession* 
of it. 

We are, therefore, of opinion that the^ 
plaintiffs’ 9uit was rightly decreed by 
the lower Court. 

The appeal fail9 and is dismissed/ 
with oo3ts. 

N.K. Appeal dismissed . 
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Tek Chand, J. 

Sheo Karan and others —Aoou9ed—Ap¬ 
pellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 60 of 1928, Door 
ded on llth May 1928, from order of 
1st Class Magistrate, Hissar, D/ t “ 23rd 
December 1927. 

(a) Criminal /rial —Companion eases—Use 
of evidence in one case , in the other is illegal , 

A and B who wero differently charged were 
tried at two separate trials by one Magistrate. 
The evidenoe in the two oases was reoorded 
separately but the Magistrate disposed of both 
the oases by writing one judgment and while 
discussing the guilt and innocence of the ao- 
oused in oach case, freely relied on the evi¬ 
denoe whioh was led in the oross-case making 
it impossible to separate as against eaoh ac- 
oused the legal evidence against him from what 
had been improperly used as such. 

Held: that the prooedure adopted was irre¬ 
gular and the oonviotion based ou the judg¬ 
ment of this kind was illegal : A . I. R. 1927 2\ 
C. 26, Bel. on. (P 924 Q 21 
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(6) Oriminal trial—First information re¬ 
port. 

Use of the first information report as if it 
were substantive evidence is illegal. [P 924 C 2] 

Shamair Chand —for Appellants. 

Nawal Kishore for Govt. Advocate — 
for the Crown. 

Judgment The appellants in Crimi¬ 
nal Appeal No. 60 of 1928 and appellants 
in Criminal Appeal No. 218 of 1928 were 
tried at two separate trials by Chaudhri 
lai Narain Singh, Magistrate, 1st Class, 
(with enhanced\powers) Hissar, the for¬ 
mer having been charged under S. 304/ 
147' and the latter under S. 325/147, 
149, I. P. C. The evidence in the two 
cases was recorded separately, but the 
learned Magistrate “with a view to avoid 
unnecessary repetition’’ thought it con¬ 
venient to dispose of them in one judg¬ 
ment. In his judgment, however, he has 
while discussing the guilt or innocence 
of the accused in each case, freely relied 
on the evidence which was led in the 
cro9S-oase. A perusal of bis judgment 
indicates that he has treated the evi¬ 
dence in the two cases as if it was evi¬ 
dence on one-record and has so mixed up 
the depositions of the witnesses that it is 
impossible to say how far the conviction 
of the appellants in each case is based 
upon what is legal evidence against them. 
The procedure adopted by the lower 
■Court in thus mixing up the evidence and 
• disposing of both the cases in one judg¬ 
ment is contrary to the provisions of 
the Code and is calculated to defeat the 
very object which the legislature had in 
view in directing that the accused in 
cross-cases of this kind should be tried 
separately. This practice has been con¬ 
demned by their Lordships of the Privy 
Council in Madat Khan v. Emperor (l). 

Counsel for appellants in both appeals 
urge that their respective clients have 
been materially prejudiced by the pro¬ 
cedure adopted by the lower Court and 
that injustice has been done to them. 
Mr. Nawal Kishore, who appears on be¬ 
half of the Crown, is not prepared to 
deny tl^p correctness of the contention 
on behalf of the appellants in the two 
cases. I have been carefully through the 
judgment to see if it is possible to sepa¬ 
rate, as against each appellant, the legal 
evidence against him from what has 
been improperly used as such, but have 
come J^o the conclusion that_ on th e 
. (1) A. iTr. 1927 P. CT26=8 Lah. 193. 
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judgment as written it is impossible to 
do so. The result is that the conviction 
ofithe appellants in each case based on a 
judgment of this kind is illegal and must 
be set aside and both the cases remitted 
to Chaudhri Jai Narain Singh, Magis-' 
trate, (who is still attached to the Hissar 
District) to re-hear arguments and to 
write separate judgments in the two cases 
with direction that he shall judge of the 
guilt or innocence of each appel¬ 
lant on the evidence produced against 
him in the case in which he was charged, 
carefully avoiding any reference to the 
evidence recorded in the cross-case. The 
Magistrate shall fix a very early date for 
the purpose and decide the cases without 
any undue delay. 

It appears from the judgment that the 
learned Magistrate has used the first 
information report, as if it were sub¬ 
stantive evidence in the case. It should 
be borne in mind that such use of the 
first information report is contrary to 
law and the Magistrate would be well- 
advised if he studies the recent reported 
cases of the Lahore High Court on the 
point. 

For the foregoing reasons I accept this 
appeal, set aside the conviction and sen¬ 
tences passed against the appellants and 
remit the cises to the learned trial 
Magistrate for disposal in reference to 
the foregoing remarks. 

N.K. Conviction set aside.. 
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Broadway and Jai Lal, JJ. 

Noor Ilahi-Maqbul Ilahi —Defendants 
—Appellants. 

v. 

R. J. Wood and Co.— Plaintiffs — Res¬ 
pondents. 

Second Appeal No. 150 of 1925, De¬ 
cided on 24th November 1927, from 
decree of Dist. Judge, Delhi, D/- 3rd 
January 1925. 

Civil P. C., S. 100— Abandonment of a parti¬ 
cular design depends on intention and is a 
question of fact. 

The reply on the question whether a person 
has .abandoned a particular trade-mark, is 
based on intention and is olearly a question of 
fact, and a Court of second appeal is precluded 
from examining the same. [I 1 925 C 1J 

Muhammad Iqbal —for Appellants. 

Raj Narain and Mehr Chand Mahajan 
—for Respondents. 
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Broadway, J. — The following issue 
was sent down by a Division Bench of 
this Court for decision : — 
llavo the plaintiff ab iodaoed the Cotillon 
desiga as a trade-in irk for yarn ? 

After recording evidence and hearing 
counsel, the leirned District Judge has 
reported that he finds that cotton yarn 
and cotton piece-goods are goods of the 
same description, and that, as cotton 
piece-goods have been regularly imported 
with this particular Cotillon design there¬ 
on, no question of abandonment really 
arises. Be has, however, also oome to a 
finding that, assuming that cotton piece- 
goods and cotton yarn were not goods of 
the same de-cription, no abandonment 
has been established The reply on the 
second question is based on intention 
which is clearly a question of fact, which 
as a Court of second appeal we are pre¬ 
cluded from examining 

It was urged, however, that the con¬ 
clusion arrived at with regard to the 
cotton pieoe goods and cotton yarn being 
good9 of the same description was wrong 
and that at least a further remand should 
bo ordered. Having regard to the issue 
that wa9 sent down for trial, I do not 
think that any further remand is called 
for. What the learned District Judge 
has done is to hold that the piece-goods 
and yarn being goods of the same des- 
oriptioa, the question of abandonment 
did not arise at all. On the question of 
abandonment itself he oame to a definite 
finding and by that finding we are bound. 

I would, therefore, dismiss this appeal 
with costs. 

Jai Lai, J.—I agree. 

R-K. Appeal dismissed. 
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Broadway and Agha Haidar, JJ. 

Bhagtu —Accused—Appellant. 

v. 

Emperor— Opposite Party. 

Criminal Appeal No. 416 of 1928, De¬ 
cided on 19th June 192J, from order of 
Addl. Sess. Judge, Amritsar, D/- 17th 
March 1928. 

Criminal trial—Evidence —Identification 
from voice in pitch dark is not alone sufficient 
to convict a person. 

It is very difficult to identify a person in a 
pltoh dark night merely by the modulations of 
his voioe and it is risky to oonviot a person 
merely on suoh identification. [P 926 C 2] 
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Ham Lai Anand and Parkash Chand 
for Ram Lnl —for Appellant. 

Desk Raj Saichneij —for the Crown. 

Judgment —The appellant, Bhagtu, 
has been sentenced to death by the Addi¬ 
tional Sessions Judge of Amritsar under 
S. 302, I. P. C., for having caused the 
death of one Inder Singh. He has ap¬ 
pealed to this Court, and the record is 
also before us under S. 374, Criminal 
P. C., for the confirmation of the death 
penalty. 

The fact3 of the case may be briefly 
stated as follows : 

The deceased Inder Singh, who was a 
lambardar was severely beaten on the 
evening of the 28th July 1927, i. e„ some¬ 
where between 9 and 10 p. m. He died 
on 30th July 1927, in hospital without 
re-gaining consciousness. The first in¬ 
formation report was lodged on 31st 
July 1927, at the Kathunangal police- 
Station, and on the same date the post¬ 
mortem examination of the body of Inder 
Sipgh was performed. Inder Singh re¬ 
ceived terrible injuries, and, according to 
the medical evidence, there were no less- 
than twenty marks of those injuries on 
his body. 

A number of persons were ohallaned 
by the polioe, but we are oonoerned only 
with Bhagtu who has been convicted- 
and sentenced as already stated. 

The story of the prosecution is that, 
there was enmity between Inder Singh 
and two other persons, namely, Kishen 
Singh and Bawa Singh, and that these 
two persons opened negotiations with 
Bhagtu who also had some grievance, 
against Inder Singh. It is said that 
Kishen Singh and Bawa Singh offered- 
Bhagtu Rs. 600 as remuneration if he- 
could bring about the murder of Inder 
Singh. According to the prosecution,. 
Bhagtu got together a number of his as¬ 
sociates ou the evening of 28th July 1927 
after he had been given information by 
Bawa Singh and Kishen Singh that Inder 
Singh was due to return home late in the- 
evening from Amritsar where he had gone, 
on some business. The party proceeded 
to the railway station, and,, after meet¬ 
ing one or two strangers, oame upon Inder 
Singh who at the time happened to be- 
aooompanied by Bur Singh (P. W. No. 9). 
and Santa Singh (P. W. No. 7). Inder 
Singh's party was accosted by Bhagtu 
who was the leader of the alleged gang 
of murderers and there waa.«xohange.of ; 
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abuse. The story for the prosecution 
goes on to say that Bhagtu and his com¬ 
panions made a violent attack upon Inder 
Singh and his party. Santa Singh at 
once ran away and took shelter in the 
railway station which was not very far 
off. Bur Singh (P. W. 9) received some 
injuries and fell dowa in some earth pits, 
while Inder Singh wa9 rendered uncon¬ 
scious as a result of the injuries that he 
received. 

The case really turns up on the evidence 
of one Baru who has turned approver 
(P. W. No. 6) and the oorroboration, if 
any which he receives from the statement 
of Santa Singh and to a certain extent from 
the evidence of a woman named Mt. Rakhi 
(P. W. No. 10). Bur Singh frankly ad¬ 
mitted that he did not recognize any one 
among the assailants. Bur Singh has 
given evidence in support of the story for 
the prosecution as already narrated above. 

The sole question i9 whether the evi¬ 
dence given by Baru the approver, re¬ 
ceives corroboration in material par¬ 
ticulars by any other evidence on the 
record. So far as Mt. Rakhi is concerned 
her statement is that she visited the house 
of Bhagtu in the evening, a few hours 
before the occurrence. She says that she 
went to demartd the price of some oil-seed 
which she had sold to Bhagtu’s wife, and 
that, while she was there, she saw certain 
of the accused persons who were discuss¬ 
ing the murder of Inder Singh within her 
hearing. Her evidence was rightly re¬ 
jected by the learned Additional Sessions 
Judge, and we are fully satisfied that he 
was right in the course that he followed. 

Now remains the question of Santa 
Singh’s evidence. He says that, while 
he was running away, he recognized 
Bhagtu and two other persons, with 
whom we are not concerned, by their 
voices. Now if this statement was to be 
believed then it would not be necessary 
at all to consider the evidence of Baru, 
the approver, because that alone would 
he direct evidence of the complicity of 
Bhagtu in the murder of Inder Singh. 
But there are difficulties in the way of 
prosecution before it can induce this Court 
to aoceot the evidence of Santa Singh. 
Santa Singh, immediately, after the at¬ 
tack of Inder Singh’s party commenced, 
ran away to the railway station for pro¬ 
tection, and it does not appear that he 
mentioned the names of these three per¬ 
sons, whom he has named now, to any 
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one of the railway employees at the rail¬ 
way station, as some of the assailants of 
Inder Singh. Immediately after the at¬ 
tack he met Banta Singh, lambardar 
who deposes that he does not know if 
Santa Singh made any statement to this 
effect. Besides, to recognize a person in 
a pitch dark night, as the night in ques¬ 
tion undoubtedly was, merely by the 
modulations of his voice i9 a very risky 
experiment, and, even if Santa Singh’s 
statement be accepted for what it is 
worth, it is very difficult to say that this 
evidence amounts to material corrobora¬ 
tion of the testimony of the approver, 
Baru. In our opinion, Santa Singh does 
not seem to be a reliable witness and his 
evidence does not put the case on behalf 
of the prosecution beyond reasonable 
doubt. Furthermore, it is possible that 
Santa Singh might have made an honest 
mistake when, terror-stricken, he turned 
tail and fled to the railway station. 

Under thSse circumstances we are not 
satisfied that the evidence relied upon 
by the Additional Sessions Judge is suffi¬ 
cient to justify the conviction of Bhagtu 
for the murder of Inder Singh We, 
therefore, allow the appeal of Bhagtu, 
set aside his conviction and sentence and 
order that be may be released forthwith. 

N.K. Appeal allowed. 
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Addison, J. 

Emperor —Complainant—Petitioner. 

v. 

Khairati Lal —Accused—Respondeat. 

Criminal Revn. No. S09 of 1927, Deoi¬ 
led on 14th January 1928, made by Sess- 
[udge, Delhi 

Criminal P. C., Ss. 439 and 662 —Offence of 
mbezzlement—Sentence of imprisonment should 
generally be given’—Accused convicted ttiwwr 
$. 40$, Penal Code , given the benefit of S. 662, 
Criminal P. C.—Lapse of considerable time 
Ugh Court refused to interfere in revision 
?enal Code , S. 40$. . Q AnK 

Where a persoQ was convioted u ° dor Vt ' 
?enal Code and was given the benefit of b. 002 , 
Criminal P. C , by the trial Court and by the 
;ime the case went to the High Court in revi- 
lion, considerable time had passed. 

Held : that though usually imprisonment 
ihould be given in cases of emaeszlemenfc, it was 
not proper to interfere with the Magistrate s 
iiscretion after suofi a length of tune : A. l. tt. 
1925 Oulh 673; 19 P. W. B 1910; A. I. B.19U 
Bom. 192; and A. I. B. 1926 Sind 10U Belton. 

Raj Krishna—lor the Crown. 

Moti Sagai —for Respondent. 
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Facts.—The respondent Khairati Lai, 
-while acting as cashier and accountant 
in the Delhi branch of the firm of Messrs. 
Sulzer Bruderer & Co. committed cri¬ 
minal breach of trust in respect of a sum 
•of Rs. 3,949-0-0. Actually, the shortage 
was R 9 . 6,141-0-0 but for the purposes of 
a single trial the Magistrate charged the 
respondent in respect of Rs. 3,949 only. 
Order of Reference. 

The question of sentence was considered 
■by the trial Magistrate who wrote : 

The offence under S. 40S, I. P. C. is not oom- 
'poundable and the executing of a pronote by 
the accused and oreating a civil liability on 
himself does not absolve him of the criminal 
liabiltty. However, the intention of the pro¬ 
secution can be inferred from such proceedings. 
Mr. Stark detected the deficiency on 11th July, 
•entered into a civil contract, received a sum of 
Rs. 41-0-0 by way of pact payment and allowed 
the accused fco continue to handle cash and 
hold charge of godown up till the 28th August 
1926, the day of accused’s arrest. All these 
factors go to show that Mr. Stark did not want 
•anything else from accused but the replenish¬ 
ing of tbe money found short, accused is a 
young man and a first offender. He has lost a 
.good job the like of which he cannot have 
again. He is described by Mr. Stark himself 
as a high caste Hindu and of a respectable 
family. Mr. Stark's negligence in not checking 
the accounts even once and his loose control 
over his staff tempted the unlucky accused to 
misappropriate the money, the responsibility 
of which he readily took upon himself by ex¬ 
ecuting Ex. P. C. pronote and noting upon it by 
repaying Rs. 41-0-0 towards it. From this 1 
oannot but conclude that accused's intention to 
misappropriate the money was temporary. He 
was responsible for the cash in his charge. He 
has kept the fair oash account very faithfully 
and has done no fabrication. All this goes to 
ahow that accused was feeling his responsibility 
and was inclined to admit the misappropria¬ 
tion, if detected before he had made up tho 
deficiency. To his ill-luck some thing prevailed 
upon Mr. Stark and moved him to launoh the 
present prosecution on ‘28th August, one and 
-a half month afterwards. I am afraid jail 
punishment will not have any benefioial effect 
on the accused because his association with 
•criminals will oreate criminal tendencies in 
him. Jail which looks very dreadful to persons 
of respeotable families will no more appear as 
*uoh to them if once they have been there and 
associated with criminals whom they cannot 
Avoid. For these reasons I do not propose to 
send the acoused to jail but apply the principle 
of locus penitontiae to him, and order that he 
ahall be reloased under S. 562, Criminal P. C., 
on probation of good conduct on his entering 
into a bond in a sum of Rs. 5,000 with one 
aurety in order to appoar and receive sentence 
when called upon to do so during a period of 
two years from this date and in the meantime 
to keep the peace and be of good behaviour. 

There is hardly a word of this with 
whioh I agree, except where mere facts 
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are mentioned. To speak of “Mr. Stark’s 
negligence in not checking the accounts 
even once and his loose control over his 
staff” as tempting “the unlucky accused 
to misappropriate the money” is, I main¬ 
tain, to look at the affair from the wrong 
point of view. The very fact that the 
appellant was at once the cashier and 
the aocountant made it all the more 
incumbent on him to keep a careful 
watch in the interests of his employers, 
from whom he gained his livelihood. The 
executing of the pronote cannot be des¬ 
cribed as a virtuous act on his part. The 
Magistrate again, is wrong in concluding 
that the “accused's intention to mis¬ 
appropriate the money was temporary". 
I have shown in my judgment in the cri¬ 
minal appeal that the appellant indulged 
in a prolonged and systematic career of 
embezzlement, appropriating more and 
more as time went on and concealing the 
shortage by false entries whenever he had 
to hand over charge before going on leave. 
The fact that Mr. Stark gave him a locus 
penitentiae has nothing to do with 
the administration of criminal justice. 
Mr. Stark was merely compounding a 
felony, and it oannot with reason be des¬ 
cribed as the appellant'9 ill-luck that 
Mr. Stark should have eventually decided 
to prosecute. 

Khairati Lai is a Brahman, 36 years 
old. He is described as being of good 
family. He is a first offender. The 
Magistrate styles him as a young man, 
bat that is hardly accurate. Even if his 
birth and status be taken into considera¬ 
tion, it is, I maintain, an abuse of the 
provisions of S. 569, Criminal P. C., that 
a crime of this magnitude, extending 
over bo long a period and committed with 
deliberation and guile, should be treated 
in the way that it has been treated by 
the Magistrate. 1 would press strongly for 
a substantive term of imprisonment, with 
or without fine, and I forward the re¬ 
cords to the Hon'ble Judges of the High 
Court for order. 

Order of the High Court—Khairati 
Lai, a Brahman of Delhi, aged about 36 
years, was convicted under S 408,1.P C., 
of embezzling R 9 . 3,949 while acting as 
a cashier and accountant of the Delhi 
branch of a pieoe goods firm. For reasons 
given by the Magistrate he was released 
under S. 562, Criminal P. C., on proba¬ 
tion of good oonduot on entering into a 
bond of Rs. 5,000 with one surety for 
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two years. The learned Sessions Judge 
has dismissed his appeal and has referred 
the case to this Court for enhancement 
of the sentence, as in his opinion in this 
case a substantive term of imprisonment, 
with or without fine, was necessary. 

Khairati Lal joined the firm about 
192L. He seems to have started his 
defalcations in December 1924 and he 
embezzled the amount mentioned in the 
charge between that date and October 
1925 After the latter date the defalca¬ 
tions continued. They were detected on 
11th July 1926. The fair cash book was 
properly kept but the rough cash book 
was not in order. Both were kept by 
Khairati La). It was owing to careless¬ 
ness on the part of manager in not com¬ 
paring the cash book with the cash 
balance that the defalcations were possi¬ 
ble. When the manager on 11th July 
1926, first detected the offence he evi¬ 
dently did not desire to prosecote Khai¬ 
rati Lal. Instead of doing so he got a 
promissory note for the amount and 
Kharati Lal in fact repaid Rs. 41 as the 
first instalment. On 28th August 1925 
the manager changed his mind and insti¬ 
tuted criminal proceedings. The trial 
lasted from September 1926 to 22nd 
February 1927. It was thus nearly a 
year ago when the order under S. 562, 
Criminal P. C., was passed. 

The learned counsel appearing for 
Khairati Lal did not contest the finding 
of the Courts below that he was guilty, 
but he urged that the discretion vested 
in the Magistrate should not be set aside 
at this length of time even though I was 
of opinion that this was a case in which 
a sentence of imprisonment should have 
been passed. It was held in A. I. R. 
1925 Oudh 673 that it was not a suffici¬ 
ent ground for interference on revision 
that a person given the benefit of the 
section in question was discovered later 
to be a previous convict. In Abdul v. 
Emperor (1), the Punjab Chief Court 
refused to interfere with an order passed 
under S. 562, in the .case of a conviction 
under S. 457, I. P. C., whioh was an 
offence of a serious nature, though at 
that time S. 457 did not fall within 
S. 562. In A. I. R. 1925 Bom. 192, a 
servant who had stolen gold and silver 
ornaments and who had been convicted 
under S. 381, I. P. C., was given the 

( 1 ) (1910] 19 P. W. R. W10 Cr.=6 I. C. 

639=11 Cr. L. J. 399. 
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benefit of this section and the High Court 
refused to interfere. The maxium sen¬ 
tence under S. 381 is the same as under 
S 403, namely, seven years, while these 
offences are of a similar nature. 

In my opinion this was a serious case. 
Khairati Lal was in a position of trust 
and failed therein. The defalcations went 
over a fairly long period. Nevertheless 
S. 562 certainly applied in every respect 
except the circumstances in which the 
offence was committed. Though these 
circumstances were such that imprison¬ 
ment, might well have been given I do 
not think that it would be proper to 
interfere with the Magistrate's discretion 
at this length of time It would not be 
in the interests of justice to send him to- 
jail now. The Sind Judicial Commis¬ 
sioners [Emperor v. Mathro (2),] refused 
to interfere in a case some.vhat similar 
to the present except that in the case’ 
before them a great part of the stolen 
property had been recovered at the 
instance of the accused, a consideration- 
whjch they took into account. In this 
case it is obvious that Khairati Lal 
wished to repay and started to do so. He- 
also gave a promissory note which was 
accepted in the first instance. Taking 
all the above circumstances into consi¬ 
deration though I %gree that usually 
imprisonment should be given in cases 
of embezzlement, I must decline to in¬ 
terfere in the present case and I direot 
the records to be returned. The revision 
petition put in on behalf of Khairati Lal 
was not pressed and is dismissed. 

N.K Order accordingly. 

A. 1. K. 1926 SiQd i0i=20 S. L. R. 7. 
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Tek Chand, J. 

Lal —Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 1154 of 
1928, Decided on 5th October 1928, from 
order of Dist. Magistrate, Ludhiana, D. * 
21st May 1928. 

Criminal P. C„ S. 109-Person convicted 
under S. 411, Penal Code—He cannot be pro¬ 
ceeded against for the same incident under 
S. 109. 

Where a petitioner has already been tried' 
and convicted ol an offence under S. 411, Eenal 
Code, in respeot of any particular -incident, he 
cannot be proceeded against for the same inc- 
dent also under S. 109, Criminal P. 0. l" 
person having already been punished for nis- 
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act. and there being no other evidence against 
him, proceedings uuder S. 109, Criminal l\ C. t 
are not justified. L p 929 C lj 

Shuja-ud-Din —for Petitioner. 


order of the lower Court puttiog the p Q 
titioneron security cancelled. 

R - K - Revision allowed. 


Judgment—The facts as found by 
the learned District Magistrate, »re 
that the petitioner along with one Ganda 
Singh, wa9 travelling at a high speed 
on a camel in a village in the Lud¬ 
hiana District. A head-constable and 
certain other persons, who happened to 
be there, stopped the petitioner and 
hi3 companion and made enquiries 
from them as to who they were. They 
being unable to give satisfactory re¬ 
plies to the questions put to them as 
to their identity, the .police arrested 
them under S 54, Criminal P. C. Sub¬ 
sequently it transpired that the camel 
was stolen property and the petitioner 
and his companion were prosecuted under 
S. 4LI. I. P. C. and duly convicted. 
Against his conviction under S. 411, the 
petitioner preferred a petition for revi¬ 
sion to this Court which was dismissed 
in limiao. 

Simultaneously with the above pro¬ 
ceedings the police started a case uoder 
S. 109, Criminal P C., against the pe- 
titionor, and the learned trial Magistrate 
bound over the petitioner for a period 
of one year in the sum of Rs. 1,000. On 
appeal the District Magistrate main¬ 
tained the order reducing the amount of 
security to Rs 300. Prom this order 
the petitioner has preferred this peti¬ 
tion for revision to this Court. 

. A perusal of the police report and the 

iu support thereof in¬ 
dicates that the only act urged against 
the petitioner is the incident mentioned 
above, namely, his riding the stolen 
oamel with Ganda Singh and being un¬ 
able to givo a satisfactory account of 
himself when challenged by the polioe. 
The question is whether, in view of the 
faot that the petitioner has already been 
tried and convicted of an offence under 

b * 4 ll » 1 c - >u respeot of this very in¬ 
cident, he should have been proceeded 
against also under S. 109, Criminal P C 
In ray opinion, S. 109, Criminal P. C 
was not intended to cover a case of this 

Kind. The petitioner having already 
been punished for his aot, and there be¬ 
ing no other evidence against him, pro¬ 
ceedings under S, 109, Criminal P‘ C 
are not justiBed. The petition for re¬ 
vision is accordingly accepted and fc he 
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Shadi Lal, C. J.. and Dalip Singh, J 

Sarupa and outers—Plaintiffs—Appel¬ 
lants. 


unem uai and others— Defendants— 
Respondents. 

Second Appeal No. 1649 of 1923 Deci¬ 
ded on 14th Juoe 192*. from decree of 
■Dist. Judge. Karnal, D/- 16th April 1923. 

f Civil'P. C., S. II —Res judicata~Com- 
petency of the Court to try a suit must refer 
to jurisdiction of Court when first suit was 

brought and not when subsequent suit is ac- 
lually brought. 

The reasonable construction of the w 0 rds-‘-in 
a Court competent to try such subsequent suit" 
as used in S. 11. Civil P. c., is that they 
must refer to the jurisdiction of the Court at 
the time when the first suit was brought, that 
is to say, if the Court, which tried the first 
su.t was competent to try the subsequent suit 
if then brought, the deoision of such Court 
would operato as res judicata although on a 
subsequent date by a rise in the value of the 
property the said Court has ceased to be a 
proper Court, so far as the pecuuiary jurisdic¬ 
tion is ooucerned, to take cognizance of a suit 
relating to that very property. [P pgj q 1] 

Shamair Chand and Qabul Chand —for 
Appellants. 

Nanwan Mai and Hem Raj Mahajan— 
for Respondents. 

Judgment. -The village Risalu in the 
Karnal District is divided into four panas 
namely Pana Bhoj Raj, Pana Indo, Pana 
Khem Chand and Pana Keshu, The 
plaintiffs, who are proprietors in p ana 
Bhoj Raj, have brought the present ac¬ 
tion for the partition of the village abadi 
alleging that they are entitled to 13i 
shares out of 42 shares. The Courts 
below have concurred in holding that the 
dispute, as to the shares, to whiob the 
members of the various panas were enti¬ 
tled, was decided in a previons litigation • 
and according to that decision the pro¬ 
prietors of the Pana Bhoj Raj could get 
only nine shares out of 42 shares. 

It appears that the previous suit was 
deoided by a Munsif of the First Class 
who, it is contended, could not take 
cognizance of the present suit in conse¬ 
quence of the value of the property bein« 
more than Rs. 1.C00, the pecuniary limit 
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of jurisdiction of a Munsif of the First 
Class. It is. however, clear that the 
matter directly and substantially in issue 
in both the suits was the same, and the 
mere fact that the property has since 
risen in value does not prevent the opera¬ 
tion of the rule of res judicata. As laid 
down by the Calcutta High Court in 
Ciopi Nath v. Bhayivat Prashad (l). the 
reasonable construction of the words ‘‘in 
a Court competent to try such subse¬ 
quent suit’’, as used in S 11, Civil P. C., 
is that they must refer to the jurisdiction 
of the Court at the time when the first 
suit was brought, that is to say, if the 
Court, which tried the first suit, was 
competent to try the subsequent suit if 
then brought, the decision of such Court 
would operate as res judicata although 
on a subsequent date by a rise in the 
value of the property the said Court has 
ceased to be a proper Court, so far as the 
pecuniary jurisdiction is concerned, to 
take cognizance of a suit relating to that 
very property. Any other construction 
would reduce the rule of res judicata to 
an absurdity. Indeed, Mr. Shamair 
Chand for the appellants concedes that 
the decision in the previous suit must be 
held to be binding upon the parties. The 
proprietors of Pana Bhoj Raj cannot, 
therefore, get more than nine shares out 
of 42 shares in the village abadi ; and, 
as the village common land, which is 
susceptible of partition, has not been 
completely partitioned, the plaintiffs are 
entitled to get their share of the property 
separated from that of the rest of the 
proprietory body. 

The Courts below have dismissed the 
suit without giving any reason, suoh as 
would debar the plaintiffs from getting a 
partition of such area of the land as was 
held to be their property according to 
the previous decision. It is possible that 
some of the proprietors of Pana Bhoj Raj 
have already obtained possession on par¬ 
tition of the land to which they were 
entitled, but upon the record as it stands 
we are unable to say that none of the 
plaintiffs are now entitled to claim par¬ 
tition Nor do the facts on the record 
enable us to’determine the question whe¬ 
ther Ramji Lai, who died during the 
pendency of the suit was a necessary 
,arty and whether the failure of the 
plaintiffs to implead his legal representa- 

(1) [1884] 10 Cal. 697. 


tives within the prescribed period has 
resulted in the abatement of the suit. 

We are accordingly constrained to ac¬ 
cept the appeal and remit the suit to the 
trial Court for re-decision with reference 
to the foregoing remarks. The costs 
incurred by the parties so far shall be 
costs in the cause. 

A.L /R.K. Appeal accepted. 
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Bhide, J. 

Muhammad Din and another —Defen¬ 
dants—Appellants. 

v. 

Nur Ahmad and others —Plaintiffs and 
Defendant—Respondents. 

Second Appeal No. 108 of 1928, Decided 
on 14th April 1928,'from decree of Dist. 
Judge, Jhelum, D/- 20th October 1927. 

Civil P. C., S. 100 — Inference drawn from 
the deed, and from other evidence as to the in¬ 
tention of parlies to a transaction »j a question 
of fact and no second appeal lies. 

Where the question involved (e. g. whether a 
certain transaction amounts to a sale or a mort¬ 
gage) is not. simply of the proper construc¬ 
tion of a dooument but of inference to be drawn 
from the deed and from other-evidonoe as to 
the intention of the parties to the transfer, it is 
one of fact and canuot be challenged in second 
appe il : 45 P. R. 1395, Rof. ; 120 P. L. R. 1916 
aud 16 P. R. 1907, liel. on. [P 931 C 1] 

Muhammad Iqbal —for Appellants. 

Mohsin Shah and Muhammad Sharif 
—for Respondents. 

Judgment.*—This was a pre-emption 
suit with respect to the mortgage of 
a house which the plaintiffs alleged to 
be in reality a sale. The Courts below 
have found the transaction to be a 
sale and have granted a decree. The de¬ 
fendants have filed a seoond appeal. A 
preliminary objection is raised on behalf 
of the respondents that the finding of the 
Courts below that'the transaction in 
question was a sale and not a mortgage 
is one of fact and cannot be challenged in 
second appeal. The learned counsel for 
the appellants, on the other hand, con¬ 
tends that the question is one of law and 
oites Tikaya Ram v. Dharam Ohand U. 
A different view has been, however, taken 
in subsequent rulings, see, inter alia, Ah¬ 
mad Khan v A lam Khan (2) a nd Sunder ^ 

^“^oT Letters Patent Appeal was filed trom 
this judgment.] ' 

81 ISSJ 1.0. 207=115 

P.W.R. 1916. 
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Das v. Dhanpat R li (3). The question 
involvei in the present case is not simply 
of the proper construction of a document 
but of inference to be drawn from the 
deed and from other evidence as to the 
intention of the parties to the transfer. 
It is true that the oral evidence has not 
been relied on but the learned District 
Judge has taken into consideration the 
past conduct of the parties relating to the 
transaction, the market price of the 
house, etc., in arriving at his conclusion 
that the transaction was a sale. It was 
•contended further that the learned Dis¬ 
trict Judge should have found that the 
parties intended at the time when they 
entered into the transaction that the pro¬ 
perty should be sold. This point has, 
nowever, not been overlooked by the 
learned District Judge who has referred 
in this connexion to Bishen Singh v. 
Paro ( 4). The finding of the learned 
District Judge though not explicit in 
this respect is, in ray opinion, tant¬ 
amount to saying that the parties did in¬ 
tend to enter iato a transaction of sale 
and not of a mortgage. I accordingly 
• hold that the finding is oae of fact and 
cannot be challenged in second appeal. 

I dismiss the appeal with costs. 

A. L./B.K. _ Appeal dismissed. 

(3J [19J7J 10 p;r. 1907 =-127 P. W.R. 1907= 
104 P.L.R. 1903. 

(i) [19J5| 19 P.R. 1905=35 P.W.R. 1905=78 
P.L.R. 1905. 
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Coldstream, J. 

Prem Nath and others — Defendants— 
Appellants. 

v. 

Bana Mai Plaintiff—Respondent. 

•Second Appeal No. 203 of 1928, De¬ 
cided on 16th June 1923, from deoree of 
Dist. Judge, Gurdaspur, D/* 18th Decem¬ 
ber 1927. 

❖ Civil P. C., O. 20, R 11 - An order re¬ 
fusing payment of decree by instalments is not 
appealable. 

An order passed under R. 11 refusing the 
payment of dooroo by instalments is to be re¬ 
garded as a matter separate from the deoree 
and no appeal lies against suoh an order : 7 L 
£. R. 71, Poll. ; A. 1. R. 1922 Lah. 355, Dist. 

o, . [P931C2J 

Shamatr Chand and Qabul Chand—lor 

Appellants. 

A. B. Kapur —for Respondent. 


Judgment The appellant Mahant 
Ajudhia Nath aad Mahant Prem Nath 
were sued by the respondents in the 
Court of the Sub-Judge, Second Class, 
Gurdaspur. who passed a decree against 
them for Rs. 1,348-7-0 refusing to pass 
an order allowing payment of decree to 
be made by instalments. Ajudhia Nath 
and Prem Nath appealed to the District 
Judge at Gurdaspur against the refusal 
of the trial Court to allow payment by 
instalments. The learned District Judge 
following Mohamei Ibrahim v. Subbiah 
Pandaram (l), a ruling by a Division 
Bench of the Lower Burma Chief Court, 
held that no appeal lay against the order 
refusing payment by instalments, as it 
formed no part of the decree and had been 
passed under the provisions of O. 20, R 
11. Civil P. C„ and that the Code does 
not provide for an appeal against an order 
passed under that rule. 


Against this judgment Prem Nath and ■ 
Ajudhia Nath have come to this Court 
with a second appeal. 

Mr. Shamair Chand who has argued 
the appeal is unable to cite any authority 
of any Indian Coart in support of his 
contention that the order appealed against 
is incorrect in law. It is true that he 
can point to judgments suoh as Bhup 
Chand v. Udhe Ram (2), in which an ap¬ 
peal ha9 been entertained against an 
order allowing the payment of a decree 
by instalments. But it is obvious that 
an order of the latter kiad must be in¬ 
corporated in the decree and form part of 
it, and appeal will lie against that de¬ 
oree. It seems to me that the language 
of O. 20, R. 11, Civil P. C., has been in¬ 
tentionally so worded as to make it clear 
that an order passed under that role is to 
be regarded as a matter separate from the 
deoree unless deliberately incorporated 
by the Court in the decree it passed. My 
conclusion is that the judgment appealed 
against is correct and I accordingly dis¬ 
miss this appeal with costs. 

A.L /r.K. Appeal dismissed. 


‘ App "‘ I 

L 9 T. 3) m' B - R - 71=20 6,3=6 Bn,. 

(2) A j.R. 1922 Lah. 355. 
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Shadi Lal, C. J. and Johnstone, J. 

Kanshi Ram —Plaintiff—Appellant. 

v. 

Alt. Chet Kuar and others —Defendants 
—Respondents. 

Second Appeal No. 2203 of 1923, De¬ 
cided on 1st May 1928, from decree of 
Dist. Judge, Jhang, D/- 2nd May 1923. 

Limitation Act , Art. 125— Widow of person 
having both mortgagor'$ and mortgagee's rights 
allowing herself to be redeemed bg non-rever¬ 
sioners — Transaction amounts to alienation 
within Art. 125. 

A proprietor of a house which was mortgaged 
by his predecessor inherited the mortgagee’s 
right also. After his death, his widow allowed 
the property to be redeemed by persons who 
were not reversioners. 

Held : that the transaction effected by the 
widow must be treated as an alienation for the 
purpose of Art 125. [P 932 C 2] 

Nanak Chand —for Appellant. 

Fakir Chand —for Respondents. 

Shadi Lal, C. J.— The following pe¬ 
digree-table illustrates the facts of this 
case * 

Sain Ditia=-Mt. Raj Deti 

J_ 

I I 

Mt. Bhaian=Lacbbman Mt. Jamna 
j Das. 

Arjan Das=Mt. 

| Chet Kaur, 

Mt. (defendant 1.) 

Ram Piari 


I I 

Barkat Ram. Thakar Das. 

The dispute between tbe parties relates 
to a bouse which originally belonged to 
Sain Ditta. After his death, his widow 
Mt. Raj Devi granted a mortgage of the 
property to her son-in-law, Laohhman 
Das, on 24th August 1879. In 1S85 
some of the reversioners of Sain Ditta 
sold the equity of redemption of the 
house to one Ganga Ram whose son trans¬ 
ferred it on 19th June 1915, to defendants 
3 and 4. On the same date the vendees 
redeemed the property by paying the 
amount due on the mortgage to Mt.Chet 
Kuar, the widow of Arjan Das, and ob¬ 
tained possession of it. 

The plaintiff, who is a cousin of Arjan 
Das, has brought the present action im¬ 
peaching the transaction effected between 
Mt. Chet Kaur and drfendants 3 and 4 
and asks for a declaration that the trans¬ 
action be declared to be void as against 
him. The Courts below have concurred 


iu holding that the suit is governed by 
the period of limitation prescribed by 
Art. 120, Lim. Act, and is consequently 
barred by time 

It appears that, on the death of Mt. 
Raj Devi, the landed property of her 
husband wa9 allotted to his daughter Mt. 
Jamna, and that the house was awarded 
to Mt Bbaian On Mt. Bhaian's death 
Arjan Das became tbe proprietor of the 
house, being the daughter’s son of Sain 
Ditta and the mortgagee rights which he 
had inherited from his father Lachhman 
Das, were extinguished. The succession 
to the estate is, theielore, to bo traced 
from Arjan Das, and there can be no 
doubt that Sain Ditta’s reversioners were 
not entitled to the property and that 
defendants 3 and 4, who claim to be their 
successors-in-interest, had no right to 
redeem the house from Arjan Das’s widow, 
Mt. Chet Kaur. Mt Chet Kaur's act in 
surrendering the house to delendants 3 
and 4 amounted to an alienation within 
the meaning of Art. 125, Sch. 1, Lim.| 
Act. It has been held by the Allahabad 
High Court in Sheo Singh v. Jeoni (1) 
that a widow's act in confessing judgment 
in a collusive suit brought against her, 
whereby the plaintiff obtained a decree 
for possession, is an alienation within 
the contemplation of that article. 

Following the judgment in Sheo Singh 
v. Jeoni (l) we hold that the transaction 
effected by Mt. Chet Kaur on 19th Juno 
1915, must be treated as au alienation for 
the purpose of Art. 125. The present 
action was brought on 15th October i921; 
and it is, therefore, dear, that, if Art. 120 
governs the suit, it is barred by limita¬ 
tion. It is, however, contended by Mr. 
Nanak Chand that the action comes 
within the purview of Art. 125, whidi 
applies to a suit brought during the life 
of a Hindu female by a person, who if 
the female died at the date of the institu¬ 
tion of the suit, would be entitled to the 
possession of tbe land, to have an aliena¬ 
tion of such land made by the female 
declared to be void except for her life. 
Now, the plaintiff, who is a cousin of 
Arjan Das, is certainly his heir, and 
would be entitled to the property on the 
death of his widow, Mt. Chet Kaur, if 
her daughter Mt. Ram Piari is dead. On 
the other hand, if Mt. Ram Piari was 
alive at the date cf the institution of 
the suit, then Art. 125 wo uld not ap ply, 

(1) [1897] 19 All. 524-(lS97) A.W.N. 14l! 
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f*n3 fche suit would be barrel by time 
under Art. L20. The Courts below have 
not deter niaed the issue of whether Mb. 
Rim Piari was alive ou 15th October 
1921, when the suit was instituted and 
the affilavits Biel by the parties are con¬ 
flicting aad do not afford U9 any assis¬ 
tance in deciding the question. We are, 
therefore, constrained to remit the issue 
to the trial Judge with the direction 
that he should record all the evidence 
which the pirties may wish to produce 
and return the evidence through the 
District Judge to this Court together 
with his finding thereon and the reasons 
therefor. 

Johnstone, J. —I concur. 

£-K. Case remanded. 
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Fforde and Jai Lal, JJ. 

Wadkmoa Singh aad others — Plain¬ 
tiffs—Appellants. 

v. 

Partap Singh aud others— Defendants 
—Respondents. 

First Appeal No 821 of 1924, Decided 
on 20th September 1923, from decree of 
Sr. Sub-Judge, Sheikupura, D/• 17th 
December 1923 

Civil P . C. y O . G, R. 17— Plaintiff making a 
definite statement and case proceeding for 
trial—Amendment resulting in totally dif¬ 
ferent case should not be allowed , *especially at 

late stage . 

The general principle governing amend¬ 
ments is that where a party has made a de- 
•hoite statement upon which the case has gone 
to trial, leave to amend should not be granted 
.if fche efloot of the amoodmeat would be that 
the plaintiff would be miking a totally different 
case to the case pleaded, more especially where 
an application for amendment is made at a 
late stage of the proceedings: 11 .V. I. A. 
437, Dist . [p 934 C 1 ] 

Where plaintiffs had every opportunity to 
amend their pleadings when the signiffcanoe 
of their statements became aoparent in the 
course of the arguments before the trial Judge 
and fche amendment if allowed required the de¬ 
fendant to produce a masp of evidence to meet 
the amended case, 

Held: that the amoadmonfc should be- dis¬ 
allowed, (p 934 C a] 

G. C. Naurang and Mehr Chand Maha m 
J an— for Appellants. 

Moti Sagar , W. Chandra Dutt and 
JPagir Chani —for Respondents. 

Fforde, J.-The facts of this oase arc 
shortly theao: 


Lahore 9 33 

On 7th September 1888, Mt. Akki, 
widow of Jaimal Siogh, sold certain 
parcels of land by two registered sale- 
deeds to the predecessors-in-title of the 
present defendants. Mt. Akki died some 
time in April of 19L7, and on 3rd April 
1923, the reversioners of Jaimal Singh 
brought a suit for possession of the land 
soil by Mt Akki oa the ground that the 
sales were ineffective as against the re¬ 
versioners. In this suit they made the 
successors in-title of the original vendees 
defendant. 

The suit has bsen dismissed on the 
ground that it is barred by limitation 
under the provisions of Art. 2, Schedule 
to the Punjab Limitation (Custom) Act 
1 of 1920 which provides that a suit for 
possession of ancestral property which 
has been alienated, on the ground that 
the alienation is not binding on the 
plaintiff according to the custom, oauoot 
be brought after a period of six years 
from the date of the registration of the 
deed provided alienation is by a registered 
deed 

Dr. Naurang for the plaintiffs has asked 
that the plaint be allowed to be amended. 
In the plaint the plaiotiffs pleaded that 
the land in suic is ancestral. Para. 4 of 

the plaint is a9 follows: 

The aforesaid 1 »nd is tbo plaintiffs' nnoas- 
tral land and Mt. Akki had no right to sell the 
same. Thesalo was without valid necessity, 
consideration and right and is null and void 
as against the plaintiffs. 

In para. 5 of the plaint the plain¬ 
tiffs pleaded: 

even if the land in dispute is not proved to be 
ancestral land of the plaintiffs, still Mt. Akki, 
widow of Jaimal Singh, had no right, aooor- 
ding to law and custom, to sell the said laud 
booause she was in possession for her life¬ 
time and beoanse the sale was without valid 
necessity and consideration. 

There is no doubt at all on these plea¬ 
dings that the plaintiffs definitely alleged 
the land to be anoestral land and para. 5 
merely amounts to a plea that admitting 
for the purposes of this plea, but no fur¬ 
ther otherwise, that the land is not an¬ 
cestral, even in chat event Mt. Akki had 
no right to alienate it. 

The defendants in paragraph of the 
jewab dawa plead as follows: 

Paragraph 4 with the exception that the 
land in 9 uit is the plaintiffs’ anoestral land is 
denied. 

In other words, the plaintiffs' plea that 
the land was ancestral is admitted by 
the defendants and accordingly there waa 
no necessity of any issue upon that point 


Wadhawa Singh v. Partap Singh (Fforde, J.) 
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It is true that in the replication the 
plaintiffs put in a somewhat ambiguous 
plea in these terms: 

The sale upon which the defendants depend, 
is not such a sale which was made by a full 
proprietor and was in respect of ancestral im¬ 
movable property and without cancellation of 
which the plaintiffs cannot bring a suit for 
possession of the land in question. 

There ha9 been a good deal of discus¬ 
sion as to whether the vernacular of the 
replication has the same meaning as the 
translation. We are inclined to think 
that the intention of the Urdu paragraph 
was the same as appears in the transla¬ 
tion, but it does not seem to me to be 
very material at this stage The parties 
had by plaint and defence agreed as to 
the land being ancestral. At any rate, 
it was upon this basis that the suit was 
tried and upon this basis that arguments 
were addressed to the trial Court. Dr. 
Naurang says that the plaintiffs' statement 
that the land was ancestral was made in 
error, and he urges that this Court should 
now amend the plaint by permitting the 
plaintiffs to now say that the land was 
not in fact ancestral and that the case 
be then sent for an issue on the nature 
of the land to be tried. 

A good deal of authority has been cited 
by the learned counsel for the plaintiffs 
as to the cases in which amendment 
should be permitted II M. I A- 487 has 
been cited in which their Lordships ot 
the Privy .Council stated that amongst 
ignorant agriculturists strict rules of 
pleadings should not be enforced. These 
observations could hardly be applied to 
the present case as the pleading in ques¬ 
tion was signed by counsel who could 
hardly be held to come within that des¬ 
cription. The general principle govern¬ 
ing amendments is that where a party 
has made a definite statement upon which 
the case has gone to trial, leave to amend 
should not be granted if the effect of the 
amendment would be that the plaintiff 
would be making a totally different case 
to the case pleaded, more especially 
where an application for amendment is 
made at a late s'age of the proceedings. 

The rule of English pleading is referred 
to in Bullen and Leak’s Precedents of 
Pleadings in these terms: 

Leave to amend may be refurod where at the 
trial or hearing the party seeks to alter tbo 
whole nature .of his case by an unexp c’ed 
amendment which may require futher evidence 
to be adduced by his opponents. 

There is no doubt in the present case 


that if this amendment were allowed a 
mass of evidence would have to be pro¬ 
duced by the defendants to show what 
the nature of the land in suit is. More¬ 
over, in the present case the plaintiffs 
had every opportunity to amend their 
pleadings when the significance of their 
statements became apparent in the course 
of the arguments before the learned trial 
•Judge. The arguments there were di¬ 
rected to this question of limitation, and 
the character of the land was an essen¬ 
tial element in the discussion. I am 
strongly of opinion that in this case it, 
would be unfair to the defendants to allow 
the plaint to be amended as requested by 
Dr. Naurang. This application must, 
therefore, be refused. 

So far as the point of limitation is 
concerned, I think there can be no doubt 
that the suit is barred by Act 1 of 1920. 
and in fact this is hardly contested. In 
these circumstances, being in agreement 
with the 'decision of the learned trial 
Judge, I see no alternative but to dismiss- 
the appeal with costs. 

Jai LaJ, J.—I agree. 

R.K. Appeal dismissed- 
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Dalip Singh, J. 

Thakar Singh and ethers — Second 
Party—Appellants. 

v. 

Arya Pritinidhi Sabha, Punjab and' 
others —First Party—Respondents. 

Misc. First Appeal No. 897 of 1927^ 
Decided on 8th May 1928, from order 
of Dist. Judge, Gurdaspur, D/- 9th De¬ 
cember 1926. 

Will—It evocation—Dispcsal of part properly 
given in will does not amount to revocation of 
will—Succession Act (1925), S. 70. 

Where a testator makes various gifts during 
bis lifetime of the part of the property included 
in the will made by him, the giving away 
of such property dots not amount to revoca¬ 
tion of the will. [P 935 0 2]. 

Mohammad Amin for Mohammad Shah 
Xawaz — ior Appellants. 

Fakir Chand for Badri Dass—lor Res¬ 
pondents. 

Judgment.-— This is an appeal from 
Probate of the Will granted by the 
learned District Judge of one Sardar 
"MNo letters Patent Appeal has been filed, 
from this judgment]. 
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Sochet Singh who was murdered ou 12th 
November 1925. Two of his collaterals 
were convicted and sentenced to death for 
this murder. 

Sardar Sochet Singh had no widow or 
children and his nearest collaterals were 
in the 7th degree. Mutation on his 
death was sanctioned in favour of bis 
brother’s widow Sardarni Ear Kaur. 
She died on 12th March 1926, and the 
will was then discovered by Amar 
Singh and Shiv Singh, relatives of Mt. 
Ear Kaur. They state that they found 
the will in a locked box after the death 
of Mt. Har Kaur and they handed the 
will to the Deputy Commissioner on 
6th May 1926. The residuary legatee 
under the will is the Arya Priti Nidhi 
Sabha, and the Sabha has petitioned for 
Probate. The respondents are collaterals 
who raised various objections; but the 
only two points argued before me in 
appeal are: 

(1) that it is not proved that the will 
in question was made by the late Sardar 
Sochet Singh; and 

(2) that if made, it was revoked by 
him. 

As regards the fir9t point, counsel con¬ 
tends that no expert witness has proved 
the handwriting of the late Sardar. The 
evidence consists of the statement of 
Kaka who was actually present when the 
will was made and who alleges that it 
bears his thumb-mark. He says that the 
Sardar wrote the whole document in his 
presence one night about the time of the 
influenza epidemic. The Sardar enjoined 
Kaka not to tell any one about the will 
as the Sardar was afraid of his col¬ 
laterals. Three persons, Munshi Ram, 
Pandit Chhaju Ram and Harbans Singh, 
P. Ws. 10, 11 and 12, have sworn 
that the handwriting is the handwriting 
of Sardar Sochet Singh which they knew. 
The learned District Judge has relied 
on this evidence, and I see no reason to 
doubt it. 

The learned counsel has also contended 
that if the Sardar had made this will, 
he would have told some responsible 
officials of the Arya Satnaj. 1 see no 
force in this contention. Secondly, that 
being an Arya he would not have gifted 
any portion of the land to a Mahomedan 
beoause Aryas and Mussalmans are always 
at enmity. There is no foroein this con¬ 
tention, there being not the slightest evi¬ 
dence to support it. Thirdly, that Kaka 


knew about the will but did not claim 
the Rs 5 per month that were left to 
him under the will. Kaka explains that 
he was afraid to do so, because he feared 
for his life at the hands of the collate¬ 
rals, and seeing that the Sardar was 
murdered by the collaterals it seems to 
be a reasonable explanation. Fourthly, 
it wa' contended that the Sardar would 
have deposited the will with the Deputy 
Commissioner or some other responsible 
official. There is no force in this conten¬ 
tion either. I, therefore, hold that the 
will was executed by the late Sardar 
Sochet Singh. 

It is next contended that the Sardar| 
made various gift3 during his lifetime 
after the alleged date of the will, and 
that this shows that he revoked the; 
will. No authority is cited for this, 
proposition nor does it seem to bo sound 
law. 

I, therefore, dismiss the appeal with 
costs. 

A.L./r.k, Appeal dismissed. 
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Shadi Lal, C. J., and Johnstone, J. 

Sher Singh— Acoused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 4i2 of 1928, De¬ 
cided on 96th September 1928, from 
order of Dist.' Magistrate, Kangra, 
D/- 29th February 1928. 

Penal Code, Ss. 420 and 417 —Person induc¬ 
ing another to giva on credit certain articles 
but not intending to pay for them is guilty 
under S. 420 and not S. 417. 

Where a person by falsely pretending to be a 
pensioned Subedar, intentionally dooeives the 
oomplaiuant and dishonestly induces the com* 
plainant to let him have on credit certain* 
articles for which ho did not Intend to pay, 
is guilty under S. 420 and not uuder S. 417. 

[P 995 C 2, .»? 93GC1.2] 

D. R. Sawhncy —for the Crown. 

Shadi Lal, C. J.—The evidence for 
the prosecution, which has been believed 
by the trial Magistrate as well as by the 
learned Judge who has referrod this 
appeal to the Division Bench, leaves no 
doubt whatsoever that the prisoner Sher 
Singh, by falsely pretending to be a 
pensioned Subedar, intentionally deoeived. 
the complainant and dishonestly induced 
him to let the prisoner have on credit 
certain articles for whioh he did not 
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intend to pay. The prisoner is. there¬ 
fore, clearly guilty of the offence of 
cheating, and the only question on which 
we are invited to pronounce our ooinion 
is whether he should he punished under 
S. 417 or S. 420, I. P. C. Toe matter 
is important because, while the latter 
section prescribes a punisnment of im¬ 
prisonment for a term which may extend 
to seven years, the former makes the 
offence punishable with imprisonment of 
only one year and does not, therefore, 
bring the case within the ambit of S. 75, 
I. P. C., which empowers the Court to 
inflict an enhmced punishment upon a 
previous convict. 

It will be observe! that S. 415, I P. C., 
merely defines the offence of cheating, 
but in order to ascertain the punishment 
for the offence, we must have recourse 
to the other sections of the Code. Now, 
we find that S. 417 contains a general 
provision which uresiribes puaishment 
for the offence of cheating generally, 
while S. 420 punishes that species of 
cheating which is accompanied with a 
transfer of property. The latter kind 
of cheating is an offence of an aggravated 
character, and the culprit is onsequently 
liable to a severe punishment. 

Section 420, I. P. C., being a special 
provision, must be treated as an excep¬ 
tion to the general rule enacted by 
S. 417. Similarly S. 418 and S. 419 
prescribe penalty for other kinls of 
aggravate! cheating. There is, there¬ 
fore, no conflict between S 417, which 
must be confined to cases of simole cheat¬ 
ing, and Ss. 418, 419 and 420 which 
punish cheating of a serious nature. If 
a case comes within the purview of one 
of these three sections, the offender must 
receive the punishment prescribed by it, 
•and he cannot claim that he should re¬ 
ceive the lesser punishment provided for 
by S. 417, I. P. C. It mu3t be remem¬ 
bered that cheating is not the only 
offence for which different punishments 
are ordained according to the gravity of 
the offence committed by the accused. A 
perusal of S. 378 and other sections fol¬ 
lowing it makes it clear that, while 
simple theft is punishable under S. 379, 
theft of an aggravated character is punish¬ 
able under S 330, S. 381, or S. 382, if 
theoffeace satisfies the requirements of 
any of these three sections Another 
example of the crime, for which a graded 
punishment is laid down by the Code is 


dacoity, vide S. 395, I. P C., (simple 
dacoity), S. 396, I. P C„ (dacoity with 
murder), and S. 397, (dacoity with an 
attempt to cau3e death or grievous hurt). 

In the present ca e the appellant un¬ 
doubtedly obtained property by cheating, 
and he was consequently punishable 
under S. 420, I. P. C. The sentence im¬ 
posed upon him by the learned District 
Magistrate is not open to any objection 
either on the ground of illegality or of 
severity The appeal preferred by him 
is accordingly dismissed. 

Johnstone, J.—I agree. 

R K. Appeal dismissed. 
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Jai Lal, J. 

Amir-ud-Din —Defendant— Appellant. 

v. 

Mt. Khairi and another —Plaintiff and 
Defendant—Respondent. 

Second Appeal No. 2618 of 1927, Deci¬ 
ded on 10th April 1928. from a deoree of 
Dist. Judge, Jullunder, D/* 30th May 
1927 

Civil P. C , S. 47— Property not covered by 
decree given-in possession of decree-holder in 
execution of his decree—Separate suit for re¬ 
covery of such properly is barred—Remedy is 
to make application under S. 47. 

Section 47 bars a suit for recovery of pro¬ 
perty by a judgment-debtor, although the pro¬ 
perty in suit is not oovered by the decree in 
execution of which possession has been ac¬ 
tually given to the decree-holder. His remedy 
to recover the property is by way of an appli¬ 
cation under S. 47: 1 Lah. L. J. 230, Poll. 

[P 937 0 1] 

Niaz Muhammad—lor Appellant. 

Muhammad Alam—lor Respondent 1. 

Judgment "—The appellant obtained 
a decree for possession of immovable 
property against the respondent. In ex¬ 
ecution of that decree possession was ac¬ 
tually given to the decree-holder of 
three fields which had not been decreed 
in his favour. The present suit was in¬ 
stituted by the judgment-debtor for pos¬ 
session of those three fields. The District 
Judge has found that the land in suit 
was not covered by the decree in execu¬ 
tion of which possession was actually 
given to the decree-holder. He has, how 
ever, found that as a matter of fact pos¬ 
session was so given._The trial Coart 

[• ho Letters Patent Appeil was filed from 
this judgment.! 
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dismissed the S'lit. The District Julge 
however, on appeal his decreed ifc merely 
on the ground that the land iu suit was 
•not covered by the decree. 

This decree of the District Judge is 
Attacked in this second appeil on the 
ground that under S 47, Civil P. C., the 
respondent was not entitled to institute 
a suit for recovery of the property from 
;the decree-holder possession whereof had 
|idrnittedly been given to the latter in 
'execution of the decree. I bold that 
S. 47 clearly bars the present suit 
$harfu v. Mir Khan (1) is an authority 
in support of that proposition. 

The respondent then asked me to con¬ 
vert this suit into an application under 
S. 47, Civil P. C. Having regard, how¬ 
ever, to the fact that the present suit 
was instituted in a different Court to that 
in which the execution proceedings took 
place, I have decided not to adopt this 
course. I leave it to the plaintiff, if so 
advisei, to apply to the competent Court 
under S. 47, Civil P. C. It will then be 
for that Court to decide whether benefit 
should be given to the plaintiff of the 
provisions of S. 5, Lim Act owing to the 
pendency of the suit out of which this 
appeal has arisen. 

I accept this appeal, set aside the de¬ 
cree of the Distriot Judge and dismiss 
the plaintiff’s suit bub leave the parties 
to bear their own costs. 

A.L./r.K, Appeal allowed. 

(I) [1919J"T L. L. J. ‘230. 
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BaiDE, J. 

Italia and others — Defendants—Ap¬ 
pellants. 

v. 

Bodh Raj and others —Plaintiffs—Res¬ 
pondents. 

Second Appeal No, 438 of 1928, De¬ 
cided on 20th September 1928, from 
decree of the Sr. Sub* Judge, Hcshiarpur, 
D/- 30th September 1927. 

# (a) Registration Act , S. 17— Lease for in¬ 
definite period dost not require registration. 

A lease for an indefinite period does not 
require registration if it is not in express terms 
for a period exceeding one year : 97 P. R. 1915 
and A. I. R . 1922 Lah. 43, Foil.; 3 L L. J. 14, 

[P 938 0 1] 

(6) Transfer *of Property Act , S. Ill fa)— 
Mere right to eject without any act of landlord 
does not cause forfeiture . 

The mere faol that the landlord has a right 
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to ejeot a tenant for non-payment of rent 
cinnot tuuse a forfeiture of the tenancy nnfess 
and until the landlord chose to exercise that 
right. [P 938 C 1] 

(c) Transfer ol Property Act , S. Hi {g)-~ 
A on-payment of rent—Landlord and tenant . 

Mere nonpivrnent of rent for a lonp period 
does not terminate a tenancy. [P 938 C l] 

(<i) Transfer of Property Act, S. Ill —Lease 
not for fixed period—‘Death of tenant dees not 
terminate tenancy. 

Evan where a lease is not for a fixed period, 
it does not oome to an end by the death of the 
tenant but devolves on his heirs. [*' 938 C *] 

Muhammad Monir— for Appellants. 

Mehr Chand Mahajan — ior Respon¬ 
dents. 

Judgment.—This second appeal arises 
out of a suit by a landlord to eject his 
tenants and for recovery of arrears of 
rent. The suit was dismissed by the 
trial Court but decreed on appeal by the 
District Judge The material findings 
of the learned District Judge were : (i) 
the tenanoy was for an indefinite period 
and the lease of the year 1890 by wbioh 
it was oreated, did not require registra¬ 
tion, (iij that the landlord had a right 
to eject the tenant in the case of non¬ 
payment of rent, but the right had not 
been exercised and hence the tenancy 
had not been determined* although no 
rent had been paid for a long period and 
(Hi) that the death of the original tenant 
who executed the lease of 1890 did not 
determine the tenancy and that the 
status of his legal representatives the 
present defendants was also that of 
tenants. The learned counsel for the 
appellants has challenged the correctness 
of these findiags. He has argned in the 
first place that the lease being for an 
indefinite period required registration. 
He ha9 oited Karim Bakhsh-Taj-ud-din 
v. Nalha Singh (1) and Mania v. Lallu' 
bliai (2) in support of this contention. 
The former ruling i3 distinguishable 
from Umar Bakhsh v. Baldeo Singh (3) 
on which the learned District Judge has 
relied. The latter ruling appears to me 
to be in point. In Karim Bakhsh Taj * 
ud-din v. Natha Siugh (l) the landlord 
had no right to eject the tenant so long 
as he paid his rent monthly. In the 
present in^tanoe, all that the lease says, 
is that the landlord will be entitled to 
eject the tenant in the case of uon-pay- 

(1) [1920j 3 J . L.T/U: 

(2J [1900J 2 Bom- L. R. 488. 

(3) [1915] 97 P. R. 1915=32 I. 0. 35=193 
P. W. R. 1915. 
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ment of rent. It does not appear to me 
to follow from the wording of the lease 
that the tenant could not be ejected on 
any ground at all so long as he paid his 
monthly rent. The other ruling relied 
upon by the learned counsel is a very 
brief one. It seems to be opposed to the 
view taken in Umar Bakhsh v. Baldeo 
Singh (3). The view taken by tbo 
learned District Judge is also supported 
by a ruling of this Court Attra v. 
Mangal Singh (4) in which a lease con¬ 
taining similar terms was held to be not 
!compulsorily registrable under S. 17, 
Registration Act. I accordingly agree 
with the Rained District Ju.lge that the 
lease was for an indefinite period but did 
not require registration, as it was not 
in express terms for a period exceeding 
one year. 

On the above finding it is unnecessary 
to discuss various authorities cited by 
the learned counsel which only apply 
to leases for a fixed period. It is well- 
established that mere non payment of 
rent for a long period does not terminate 
a tenarcy. No other circumstances 
sufficient to establish determination of 
the tenancy more than 12 years before 
the present suit have been proved. The 
landlord had a right to eject the tenants 
in the event of non payment of rent, but 
he did not exercise it. The mere fact 
that the landlord had such right could 
not cause a forfeiture of the tenancy, 
unless and until the landlord chose to 
exeroise that right (cf. S. Ill (g), Trans¬ 
fer of Property Act). It was urged that 
for the purposes of limitation time runs 
against a lessor from the date of breach 
of the conditions of the lease and not 
from the date when he decides to take 
advantage of it. Reference was made 
in this connexion to p 429 of the Com¬ 
mentaries on the Transfer of Property 
Act by Shephard and Brown But the 
proposition laid down therein has refer¬ 
ence to Art. 143, Limitation Act. The 
learned counsel has himself argued the 
case on the assumption that it was 
governed by Art. 139. But even if 
Art. 143 wore to bo applied, it would 
appear from the term3 of the lease that 
the landlord would have a recurring 
cause of action on the non payment ot 
rent every month. 

It was finally argued that on the death 

cd the ori ginal tenant a t anv ra te_the 

~ (4) A.l. R. 19512 Lab, 43=2 I-ab. 30). 


tenancy came to an end as the lease was 
not for a fixed period and was therefore, 
not heritable. No authority in point 
was cited in support cf this contention., 
Reference was made to the definition ol 
• a lease, but it does not appear to follow 
therefrom that a lease for an indefinite 
period is not heritable. S. Ill, Transfer 
of Property Act, also does not lay down 
that a lease terminates on the death of 
a lessee. The general rule is that a 
lease is heritable (c f. Gour's Law of 
Transfer in British India, Vol. 3, 
para. 2S04 ) 

I find no good ground in the circum¬ 
stances of the case to hold that the ten¬ 
ancy determined on the death of the 
original lessee. I dismiss the appeal 
with costs. 

R.K. Appeal dismissed . 
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Bhide, J. 

Ran 7 <j Ram-^hakur Das— Plaintiffs— 
Appellants. 

v. 

Raghbir Singh i^nd another— Defen¬ 
dants—Respondents. 

Second Appeal No. 2069 of 1927, Deci¬ 
ded on llth September 1928, from decree 
of Dist. Judge, Lyallpur, D/- llth April 
1927. 

Contract Act, S. 8— Surety definitely ashing 
by letter to advance, morey—Communication of 
acceptance not contemplated—Advancement of 
money itself amounts to acceptance of the pro- 
posal of guarantee. 

Where a • surety definitely askfr a creditor 
by letter to advance money to a debtor upto 
certain amount and holds himself responsible 
for that amount, and where the letter does not 
contemplate any communication of acceptance 
the advancement of money amounts to accep¬ 
tance of the proposal and the contract of gua¬ 
rantee is complete: Mclvir v. Richardson, 1 M. 
Jc S. 557, Dist. [P 939 0 11 

Mehr Chand Mahajan —for Appellants. 

Govind Ram Klianna—lor Respon¬ 
dents. 

Judgment —This was a money suit 
for recovery of Rs. 540 against one 
Imam Din and his surety Raghbir Singh. 
The trial Court passed a decree against 
both, but on appeal the learned District 
Judge held that Raghbir Singh's liabi- 
lity a 3 a surety was nob established and 
modified the decree accordingly so as to 
exonerate Raghbir Singh. From this 
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decision plaintiff has filed a second ap¬ 
peal. 

The only point for decision is whether 
Raghbir Singh was legally liable as a 
surety for the loan advanced to Imam 
Din. It is alleged by the plaintiff that 
the loan was advanced on the basis of a 
letter given by Raghbir Singh to Imam 
Din, which was brought to the plaintiff 
by the latter. The letter ran as follows: 

Please pay to xuy tenant Imam Din whatever 
money he requires and settle your account 
every harvest, because he would require money 
for agricultural and seed purposes. I am res¬ 
ponsible for the amount borrowed by Imam 
Din. Please do not pay more than Tii. 500. 
However as the requirement would be more 
for potato seed, henco do not pay him more 
than Rs. 1,000. 

The learned District Judge held that 
this letter contained a proposal which 
should have been accepted by the plain¬ 
tiff and that as no acceptance was com¬ 
municated with in a reasonable time no 
contract was completed. The conten¬ 
tion of the learned counsel for the’appel¬ 
lant is that the contract was completed 
by the performance of the conditions 
mentioned in the letter, namely, the ad¬ 
vance of money to Imam Din. The 
learned counsel for the respondent on the 
other hand relied on a ruling Mclver v 
Richardson (I) quoted in Anson's Law of 
Contraob at p. 3L according to which a 
contract of guarantee is not complete 
unless the acceptance of the offer is com¬ 
municated to the proposer. In that case, 
however, the surety had only expressed 
his willingness to guarantee advances 
made to the debtor. In the present case 
the terms of the letter are much more 
|explioit. The surety definitely asked the 
jplaintiff to advance the money to his te- 
inanfc Imam Din from time to time and 
■held himself responsible for any amount 
•so advanced up to Rs. 1,000. The ‘letter 
idoes not appear to contemplate any com¬ 
munication of acoeptanceatall. According 
to Ss. 7 and 8, Contract Act, it would 
appear that the performance of the condi¬ 
tions of the letter would in itself amount 
to acceptance of the proposal in the cir¬ 
cumstances of the case. I, therefore, 
hold that the contract of guarantee was 
completed by the advances made to Imam 
Din by the plaintiff. 

The learned counsel for the respondent 
attempted to support the decree of the 
learned District Judge on certain other 


grounds. Firstly he contended that all 
the terms of the proposal were not com- 
plied with inasmuch as the plaintiff was 
asked to settle accounts every harvest, 
but he failed to do so. It does not, how¬ 
ever, appear from the wording of the let¬ 
ter that this was an essential condition 
of the proposal. The plaintiff was no 
doubt asked to settle accounts every har¬ 
vest but the only reason given for this 
was that the tenant would require money 
for agricultural and seed purposes. The 
suiety did not say in the letter that un¬ 
less the accounts were settled every har¬ 
vest ho would not be responsible. The? 
second contention put forward was that 
there was a material alteration in the 
document in respect of the date and 
hence the document cannot be acted 
upon. It is true that there was a pencil 
alteration in the date, but the learned 
District Judge has not been able to find 
definitely who was responsible for it. In 
any case he does not consider that the 
plaintiff was responsible for the altera¬ 
tion. Further it appears to me that the 
alteration was not material in the cir¬ 
cumstances of the case. The alteration 
was in respeot of the date of the letter, 
but tbo letter contemplated advances 
from harvest to harvest and not within 
any fixed time after the date of the 
letter. 

Lastly it wa9 contended that the con¬ 
tract of suretyship came to an end be¬ 
cause the creditor extended time. There 
is, however, no evidence to show that 
any extension of time was definitely- 
given by the plaintiff. It is true that 
the accounts are not shown to have been 
settled every harvest but this does not 
necessarily mean that the plaintiff voiua- 
tarily gave any extension of time. 

After fully considering 'the faots of the 
ease and the arguments advanced I am 
of opinion that the contract of surety¬ 
ship was complete and Raghbir Singb 
was rightly held liable by the trial 
Court 1 accordingly acoept the appeal 
with costs and restore the decree of th& 
trial Court. 

W.S./r.k. .lppcaZ accepted . 


(1) 1 M. <fc S. 557. 
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Addison and Bside, JJ. 

Zawtr—Plaintiff —Appellant. 

v. 

Haidar and others — Defendants —Res¬ 
pondents. 

Second Appeal No. 2009 of 1923, De- 
cided on 9th May 1923, from decree of 
Diet. Judge, Jhang, D/- 1st March 1923 

Custom (Punjab) —Power to will established 
by custom though parties were Musalmans — 
Mahomedan law — Applicability. 

Where power to will is estiblished under 
customary law, the Court has no power to 
assume that the principles of Mahomedan law 
applied to wills, merely because the parties are 
Musalcnans by religion. [P 910 C 2] 

Niaz Mohammad— for Appellant. 

Fakir Chani —for Respondents. 

Addison, J. —The plaintiff sued his 
mother for possession of laud which oame 
from his maternal grandfather Yara. 
Yara died in March 1836, and the plain¬ 
tiff's case was that he made a will in 
1881 bequeathing his land to his widow 
for life and thereafter to the sons of his 
daughters. The widow of Yara, that is, 
the grandmother of the plaintiff, re¬ 
mained in possession up to some three 
years before the suit when she gifted the 
land to her daughter, the plaintiff’s 
mother, in whose favour it was mutated. 
Yara had two other daughters but they 
have had no issue. The collaterals of 
Yara sued the mother of the. plaintiff for 
possession of the land on the ground that 
they were the heirs and were entitled to 
succeed in preference to the plaintiff’s 
mother. They obtained a deoree for pos¬ 
session against the mother but did not, 
however, execute this decree within limi¬ 
tation and when they applied to do so it 
was held that the execution was birred 
by time. 

The plaintiff’s cise further was that 
the will in question had been concealed 
for some time that Mt. Fatimi, his 
mother's sister at the time of her death 
gave it to the plaintiff He, therefore, 
claimed that he was entitled to posses¬ 
sion against his mother in accordance 
•with the will as he was the only son of 
the three daughters of Yara and he also 
joined the collaterals as defendants in 
the suit as they had at one time obtained 
a decree against his mother which they 
"were, however, unable to execute. It 
was common ground between the parties 


that they were Q adri Ghisfcies and fol¬ 
lowed agricultural custom The col¬ 
laterals, however, contended that under 
custom there was no right of will and 
that, in any cise, the plaintiff could 
derive no benefit under the will as he 
was not born at the time of Yara’s 
death. They also denied the factum of 
the will. 

Both Courts held that Yara deceased 
made the alleged will and that under 
oustom he had the power to bequeath his 
land by a will. The trial Court further 
found that the will was not invalid under 
oustom for the reason that it was in 
favour of a person who was alive, and, 
after her of persons who were not then 
born but who were born before the first 
person died. The learned District Judge, 
however, on appeal, after having upheld 
the decision of the lower Court that 
under Customary Law, Yara was compe¬ 
tent to make a will devising his pro¬ 
perty, suddenly went on to decide that 
under Mahomedan law the will was void 
as the bequest was made to a child not 
born. He, accordingly, accepted the ap¬ 
peals of the collaterals and dismissed the 
suit against them leaving the deoree 
against the mother to stand. Against 
this decision the minor plaintiff has pre¬ 
ferred a second appeal and has also put 
in a revision petition to the effect that 
the lower appellate Court should be 
directed to grant a certificate under 
S. 4L (3), Punjab Courts Act, for further 
appeal. 

The learned District Judge clearly 
erred in law in holding that in accord¬ 
ance with Mahomedan law, the will could 
not take effect because the second person 
to succeed under it was not born at the 
time of the death of the testator, seeing 
that both sides claimed that they fol¬ 
lowed Customary Law. The trial Court 
held that such a devise was valid under 
Customary Law and in this connexion 
discussed certain evidence. The value 
of this evidence has not been determined 
by the lower appellate Court and in faot 
it is not even mentioned by it. In these 
circumstances the lower appellate Courtj 
had certainly no power to assume that 
the principles of Mahomedan law applied 
to wills which the testator had p.*wer 
to make under Customary Law merely 
because the parties were Mussulmans 
by religion. In this case the power to 
will is established under Customary Lawl 
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and obviously the limits to such power 
should be looked for in Customary Law, 
at least in the first instance. What 
should be done if the Customary Law is 
silent on this point does not arise at this 
stage and need not be discussed as it may 
never arise. Both counsel agreed that 
for these reasons this second appeal 
must be accepted and the appeal re¬ 
turned to the District Judge to decide 
the question in the way described. In 
this view of the case there is no neces¬ 
sity for a certificate under S. 4L, Punjab 
Courts Act. I would, thorefore, dismiss 
the revision petition as being unneces¬ 
sary but would leave the parties to bear 
their own costs in it and £ would accept 
the appeal, set aside the order of the 
District Judge and remand the appeal to 
him to be decided ia accordance with 
law, a3 indicated above. Court-fee in 
this Court will be refunded. Other costs 
will be in the discretion of the lower ap¬ 
pellate Court. 

Bhide, J. —I concur. 

W.S./r.k. Case remanded. 
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Bhide, J. 

Chandrawati —Appellant. 

v. 

Jagan Nath Singh and others —Res¬ 
pondents. 

Misc. First Appeal No. 3122 of 1927, 
Decided on 28th Maroh 1928, from order 
ol Dist. Judge, Delhi, D/- 10th November 
1927. 

Guardians and Wards Act, S. ll—Consi 
derations—Widow of the deceased young and 
inexperienced — Ill-treatment accorded by her to 
minor stepchildren—Lack of managing capa¬ 
city in her—Cousin of deceased on amicable 
terms with deceased and put In management cf 
property during his lifetime—The cousin of the 
deceased is the proper guardian. 

It Is not an inflexible rule of law that a 
pardanashin lady should not be appointed 
guardian of the property and person of a minor. 
But each oaso must obviously depend upon its 
circumstances. [P 943 0 1] 

A died leaving behind him considerable pro¬ 
perty, his minor ohildrcn, his widow and a 
cousin brother. The widow was young and in¬ 
experienced and ill-treated her stepohildreu 
the minora. Sae could not mtango the pro¬ 
perty satisfactorily. On the other hand, the 
cousin of the deceased was on good terms with 
the deoeased, who in his last days had entrus¬ 
ted the management of his property to him. 


Held : that there was necessity for the ap¬ 
pointment o( a guardian and that the ccusiti 
of the deceased is u suitable person to be so ap¬ 
pointed in preference to the stepmother : 42 
Cal. 953 ; G2 P. L. It. 1913 ; CO P. IT. It. 1913 ; 
and 17 C. L. J. 405 ; Dxst. IP 942 C 1} 

Sardha Ram —for Appellant. 

Moti Sagar —for Respondents. 

Judgment.—The pedigree-table of the 
parties in tbis case is as follows : 

[ See p. 942 for pedigree-table. ] 

On 12th July 1924, Lachini Narain 
died leaving considerable landed property 
(about 700 bighas of land, two gardens 
and houses) in tbe Atnbala District and 
a house and a commission agency shop at 
Delhi. In December 1924, Lala Jagan Nath 
applied for the guardianship of the per¬ 
son and property of his minor children. 
The application was first instituted in 
the Court of the Senior Subordinate 
Judge, Ambala, but was subsequently 
transferred to tbe Court of the District 
Judge on the application of Mt. Chandra* 
wati, the widow of Lachhmi Narain. 
Mt. Chandrawati opposed the application 
of Jagan Nath on the grounds that she 
was the proper guardian of the minor 
children and was able to mdnage satis¬ 
factorily tbe property left by tbe decea¬ 
sed. The learned District Judge has, 
however, appointed Jagan Nath guardian 
of the person of Mt. Rallawati and Maha- 
bir Prashad and of the property of Bal- 
kishen and Mababir Parsbad by .order 
dated 10th November 1922. From this 
order Mt. Chandrawati has appealed. 

The two main contentions urged on 
behalf of the appellant were that no 
necessity for the appointment of a guar¬ 
dian has been established and that Lala 
Jagan Nath is, in any case, not a suitable 
person to be appointed a guardian. As 
regards the first question, prima faoio 
there are oiroumstanoes in this case 
which indicate the necessity of appoint¬ 
ing a suitable guardian for the welfare of 
the minors. The appellant is a young 
widow, aged 20 or 21, with little or n« 
education and no experience of business. 
The deceased has left landed property and 
a commission agency business, in which a 
oapital of over 2 hes is said to have beau 
invested. The appellant has some rela¬ 
tions who could help her but the evidence 
on the record shows that they are in 
straitened oiroumstanoes, the whole of 
their proverty being under mortgage (vide 
P. W. No. 9). The respondent has be¬ 
sides produced witnesses inoluding near 
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relations of tha decease!, who hive da- 
posol tint Mt.Chxaira.vj.ti is iacxpablo 
of managing the proparty satisfactorily. 
It is significant tint Mt Chandrawati 
has male no attempt to rebut this evi¬ 
dence by proving that she has made 
satisfactory arrangements for the manage¬ 
ment of the property and that the 
management has been, as a matter of 
fact, successful during the period of ab¬ 
out three yexrs or so that has elapsed 
since the death of the deceased. 

As regards the guardianship of the per¬ 
son of the minors the learned District 
Judge has only appointed, Lala Jagan Nath 
to be the guardian of the stepchildren 
of the appellant. There is some oral evi¬ 
dence on fche record about the ill-treat¬ 
ment of these ohildren, which again 
stands unrebutted. 


As regards the litigation with Joti 
Parshxd's sons, one of them, viz., Nanak 
Chand (P. W. 7). has appeared as a wit¬ 
ness on behalf of Jagan Nath and deposed 
that the suit agxinst Jagan Nath had 
been filed at the instigation of an enemy 
and that Jagan Nath is the be3t person 
to look after the property of the minors. 
There is no other evidence on the record 
with respect to that litigation. It is 
true that a large sum of money was found 
to be due to Joti Parshad’s sons and was 
not paid at once, but that may have been 
the result of circumstances beyond the 
control of Jagm Nath and not of any 
mala fides on his part. Lastly the fact 
that Jagan Nath has a rival business con¬ 
cern cannot by itself be considered to 
be suffioient to disqualify him for the 
appointment. The evidence on the re- 
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The next question for consideration is 
whether Lila Jagan Nath is a suitable 
person for appointment as a guardian. 
It was urge! that his application is not 
bona fide, that he misappropriated the 
property of the minor sons of Joti Par- 
shad, which led to litigation and finally 
that he has a rival business concern of 
his own at Delhi and cannot, therefore, 
be expected to look after the business of 
the minors, with due regard to their in¬ 
terests. I do not see any good grounds 
for holding that the application of Lala 
Jagan Nath is not a bona fide one. He 
is a near relative of the deceased and the 
evidence on the record shows that his 
rolations with the deceased were amicable 
and that during his last days, the deceas¬ 
ed had actually entrusted to him the 
management of bis business.. The fact 
that the application was made in the first 
instance at Atubala does not indicate any 
mala fides on his part, as the deceased 
left considerable landed property in the 
Ambala Distriot. 


cord shows that Jagan Nath has advanced 
large sums of money for repayment of the 
debts due from the.deceased and has also 
helped in the realization of his debts. 
Moreover, it must be remembered that 
his management of the property will now 
be subject to supervision by the Court 
and I have no doubt that the faot Jagan 
Nath owns a rival concern will not be 
lost sight of in the scrutiny of the ac¬ 
counts from time to time. 

The learned counsel for the appellant 
cited Sara'.a Suidari Dcbi v. Hazari 
Dasi Debi (l), Partab Kaur v. Jawalii 
Shah (2), Deoki v. Bakhat Mai (3) and 
Sundar Moni v. Baigsidhar Patnail: (4) 
in support of his arguments. The first 
ruling seems to have no bearing at all on 

(1) [1915] 42 Oal 953=281. 0. 972=19 0. W. 
N. 513. 

(2) [1913J 62 P. L. R. 1913=19 I. C. 423=12 
P. W. R. 1913. 

(3) [1913]’ 60 P. \V. R. 1913=19 I. 0. 783= 
118 P. L. R. 1913. 

(4) [1912] 17 0. L.J. 405=16 I. C. 900=18 
C. W. N. 160. 
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the facts of this case. Ia Pariah Kaur 
v. Jawa’a Shah (2) where the mother was 
appointed a guardian ia preference to an 
uncle, the latter was found to hive been 
not on' good terms with the father of the 
minor. The minor was, moreover, an 
infant ; the applicant was the child’s 
own mother, and there was no evidence 
to show that the mother was incapable of 
managing the property left by the father. 
In Deoki v. Bakhat Mai (3) it was held 
that if the mother was actually manag¬ 
ing the property satisfactorily no other 
guardian need be appointed In the pre¬ 
sent instance, the appellant has carefully 
refrained from producing any evideace 
about her management of the property. 
In Sundar Moni Dan v. Baagudar 
j Patnaik (4) it was laid down that it is 
;aot an inflexible rule of law that a parda- 
nashin lady should not be appointed 
guardian of the property and person of a 
; ninor. But each case ma*t obviously 
depend on its circumstances. In the pre¬ 
sent instance I do not think the appoint¬ 
ment of the appellant a9 a guardian will 
be in the interest of the minors. 

hiually, it was urged that the security 
ordered to be 'furnished by Jagau Nath, 
Rs. 30,000 is inadequate. Bat there is 
no evidence on the reoord to show that 
the annual income will exceed this 
amount. I do not think it was necessary 
to demand security equivalent to the 
full value of the property left by the de¬ 
ceased. The guardian will, of course, 
not be able to alienate any property with¬ 
out the sanction of the Court. The Court 
can, moreover, ask for further security 
if and when it thinks fit. I see no rea¬ 
son at present to interfere with the dis¬ 
cretion exercised by the learned Distriot 
Judge in this matter. 

I dismissed the appeal with costs. 

w.s./r.K, Appeal dismissed. 

A. I. R 1928 Lahore 943 

Bhide, J. 

Gujar Sinuh— Judgment-debtor— Ap¬ 
pellant. 

v. 

Babu Ram — Decree-holder —Respon¬ 
dent. 

Miso. Seconl Appeal No. 3140 of 1927, 
Deoided on 3rd April 1928, from order of 
Diab. Judge, Sialkote, D/- SOsh August 


Civil P. C., S. GO —Press and Icarah arc im¬ 
plements oj husbandry and cannot be attached 

The press a^d k.irah which are used for 
making gur from sugarcane grown in the field 
are implemjnis of husbandry and as such are 
not li ible to attachment and sale : A. J. if. 
1024 Bom 294 .Foil. [P 944 C 1] 

J N. Taluar — for Appellant. 

Judgment.—This appeal was heard 
ex parte as no one has appeared on behalf 
of the respondent. 

Daring the course of the execution 
proceedings two buffaloes, a house, a 
vacant site, a karah aDd a belna belonging 
to the appellant were attached. The ap¬ 
pellant objected to the attachment on the 
ground that the prop3rty was exempt 
from attachment under S. 60, Civil P. C. 
The objection has been upheld in respeot 
of the house, but has been disallowed by 
the learned Distriot Judge in respect of 
the rest of the property. The judgment- 
debtor has filed a second appeal. 

As regards the buffaloes, the learned 
’ District Judge has recorded a finding 
after consideration of the evidence that 
the animals were not used for agricul¬ 
tural purposes. On the face of this find¬ 
ing no seooad appeal i3 competent in res¬ 
peot of the attachment of the buffaloes. 
With respect to the attachment of the 
karah and the belna, the learned Distriot 
Judge remarks that sugarcane was not 
exempted under the provisions of S 61, 
Civil P. C , by a notification and that 
when sugaroane itself was not exempt, 
the juice of sugarcane or gur manufac¬ 
tured therefrom, could not ba exempt and 
that, therefore, it followed that any ma¬ 
chinery for manufacturing gur would 
also not be exempt. I am unable to see 
that S. 61, Civil P. C., has any bearing 
on the point at issue. That seotion only 
lays down that the Local Government 
may by general or special order deolare 
that such portion of agricultural produce 
or of any class of agricultural produce as 
may appear to the Local Government to 
be necessary for the purpose of providing 
until the next harvest for tho due culti¬ 
vation of the land and for the support of 
tho judgment-debtor and his family shall 
be exempted from liability to attachment 
and sale. In the present instance, the 
point for decision was whether the karah 
and the sugar-oane were exempt from 
attaohment as implements of husbandry. 
It has been held by the Bombay High 
Court in Lakshman Mhasu v.' Narhari 
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Dadasi (l) that a eharak (sugar-oane 
p:Oi-)aQi a kalhai used by an agricul¬ 
turist for the purpose of extracting sugar 
juice from sugar cane fro n his own field 
are impiemen's o’ husbandry wi'hin ihe 
meaning of Cl. (b), S. 60, Civil P. C. In 
the present instance also it appeirs that 
the press and the karah are used by the 
appellant for making gur from sugar-cane 
grown in his own field. I am, therefore, 
of opinion that these articles were not 
liable to attachment and sale. 

A-t regards the open site, it appears 
from the plans on the record that it is of 
considerable size an i separate from the 
house itself It does not, therefore, ap¬ 
pear to fall within the purview of Cl. (c), 

S. 60, Civil P. C. 

I accordingly accept the appeal (ex 
parte) only with respect to the attach¬ 
ment of belna and karah and direct their 
releise. Appellant will get one third of 
his costs. 

W.S./R.K. Appeal allowed in part. 

(1) A.I K. 1921 Bom. 291. 
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Broadway, Ag. C. J. and Bhide, J. 

Rattan Chand-Duni Chand — Peti¬ 
tioner. 


v. 

Income-Tax Commissioner — Respon¬ 
dent. 

Civil Mios. Appln. No. 89 of 1927, 
Decided on 22nd June 1927. 

Income-Tax Act, S. 66 (3)-Whether a blank 
return is a return or not toithin S. 23 (4) is a 
question of law — Income-tax Act, S. 23 (4). 

The assessee was-served with a notice under 
S. 22 v 2j of the Act, calling npon him to fur¬ 
nish a return of income. He signed a 
presoribed form and, refraining from mak¬ 
ing any entries in the various columns, 
wrote tho word “ blank ” against the item 
“ total.” This was accompanied by a covering 
letter, in which it was explained that the 
assesses carried on no business in tho place 
and reoeived no income at that place, and that 
the writing of tho word 11 blank on the pres¬ 
cribed form meant that the assessee had no 
income of any kind whatsoever 

Held: that the question whether suoh a re¬ 
turn accompanied by such a covering letter 
was “ no return ” for the purposes of assess¬ 
ment under S. 23 ( 1 ) is one of law wbioh should 
bo referred to tho High Couri. IP 945 C 1] 

Ale hr Chand Mahajan — for Peti* 
tioner8. 

Jatjan Nath A<jjarwal—lor Respon¬ 
dents. 


Broadway, Ag. C. J— The firm of 
Messrs. Rattan Chand-Duni Chand have 
certain premises in the Guru Bazar in 
Amritsar. Tney have also business in 
Kashmir. They were served with a no¬ 
tice under S. 22 (2), Income-tax Act, 
calling upon them to furnish a return of 
their income. They signed a prescribed 
form and, refraining from making any 
eatries in the various columns, wrote the 
word ‘d blank ” against the item “total.” 
This “ return ” was sent by them to the 
Income tax Otficer with a covering letter, 
in which it was explained that they car¬ 
ried on no business in Amritsar and re¬ 
ceived no income at that place, and that 
the writing of the word " blank ” on the 
presoribed form meant that the firm in 
Amri-sar had no income of any kind 
whatsoever. The Income-tax Officer then 
issued a notice to this firm . under sub- 
Cl. (4), S. 22, calling upon them to pro¬ 
duce all their accounts in connexion with 
their busiaess. Tnis notice was issued 
on 15ch August 1925, but was not served. 
A similar notice was issued on 9th Sep¬ 
tember 1925, but was served on a ’wrong 
person with the result that another one 
had to be issued on 12th September 1925, 
of which service was duly effected. A 
member of the firm appeared before the 
Income tax Officer, and there made cer¬ 
tain statements to the effect that they 
kept no accounts of any dealings they 
might have had in Amritsar and that the 
main aocounts in any case were in Kash¬ 
mir. After further time had been given 
by the Income-tax Officer (and it may be 
that another notice issued calling for ac¬ 
count books regarding which there is 
some question), the Income-tax Officer 
treated the case as a “ no return case ” 
and made the assessment under S. 23 (4). 
Thi 9 assessment was appealed against 
and ultimately taken up to the Inoome- 
tax Commissioner who was asked either 
"to review the proceedings or under the 
provisions of S. 66 (2), Income-tax Act, 
refer certain questions of law to this 
Court. The Income-tax Commissioner 
held that there was no question of law 
involved whioh oould be referred to this 
Cjurt, with the result that Messrs. 
Rattan Cband-Puni Chand have moved 
this Court for a mandamus under Cl. 3, 
S. 66. 

It appears to me that in the present 
oase one question of law does arise, a 
question which admittedly forms the 
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basis of all the other points taken by the 
petitioners in their petition. This ques¬ 
tion is whether a '* return ” such as was 
made in this case, namely, the signing of 
a prescribed form without any date with 
all the various columns left blank and 
the word “ blank written against the 
item “ total.” accompanied by a covering 
letter such as has been referred to above 
is “ no return ” for the purposes of 
assessment under S. 23 (4). I think that 
this question should be referred to this 
Court and I would direct accordingly. 
No order a9 to costs, 

Bhide, J. —I concur. 

D.D. Order accordingly. 


* A. I. R. 1928 Lahore 945 

Tek Chand, J. 

Amir Nath —Accused—Petitioner. 

v. 

Emperor— Opposite Party. 

Criminal Revo. Petn. No. 1122 of 1928, 
Decided on 5th October 1928, from the 
order of Dist. Mag., Gurdaspur, D/- 13th 
April 1928. 

(а) Criminal P. C., S . 430— Power under , 
ly gnashing proceedings should be sparingly 
used . 

The power of the Court to take action under 
S. 430 by quashing proceedings is undoubted 
though such power will be exeroised in excep¬ 
tional oases only : 33 P. R. 1910 Cr. ; A . I. R. 
1927 Lah. 825 ;'and A. I. R. 1927 Lah. 731 ; 
Foil- [P946C1J 

(б) Criminal trial—Courts' duty—No cri¬ 
minal offence disclosed on complaint — Pro¬ 
ceedings should not be continued . 

Where on facts as alleged by the complainant 
himself no oriminal offence is disclosed, it will 
be an abuse of the process of Court to allow 
oriminal proceedings to continuo. [P 9lG C 1 ] 

& ( c ) Penal Code , S. 417— Decree against the 
judgment-debtors — Two declared insolvent— 
Creditor getting his name in Schedule—Creditor 
obtaining fresh bond from the third party and 
debt also paid by Receiver subsequintly—There 
is no criminal offence—Criminal trial—Civil 
dispute . 

The aooused had obtained a decreo against 
three judgment-debtors. Two out of them had 
subsequently applied to be adjudioated as insol¬ 
vents. The acoused got his name entered in the 
list of oreditors and proved his debts against 
them. He then proceeded against the third and 
obtained from him a fresh bond. Subsequently 
the Offioial Recoiver made payment to the ao- 
cused. 

Held : that the receipt of the amount oannot 
in any way render the acoused oriminally 
liable. It is a matter for adjustment in a oivil 
Court. [P 945 0 1] 


Shamair Chand —for Petitioner. 

Devi Dayal — for the Crown. 

Judgment.—This is an application 
under 8. 439, Criminal P. C., on behalf 
of Amar Nath accused, praying that the 
charges under S. 417/384 framed against 
him by the Tehsildar-Magistrate of Sha- 
kargarh be quashed. 

The relevant facts are that Achhru 
father of Babu Ram, complainant, owed to 
the petitioner a sum of Rs. 300 on a bond 
carrying interest at 9 per cent per annum 
and payable by annual instalments of 
Rs. 25. Default having been made in 
paying the first three instalments, Amar 
Nath instituted a suit for recovery of 
Rs. 75, the amouut of these three instal¬ 
ments, plus Rs. 55 as interest, or Rs. 130 
in all, against Achhru and his two sons 
Relu and Babu. On 6th May 1926, an 
ex-parte decree for the sum claimed to¬ 
gether with Rs. 21*6 costs was passed in 
favour of Amar Nath against all the 
three defendants. Some time after the 
decree-holder, Amar Nath took out pro¬ 
ceedings in execution of his decree and got 
warrants of arrest issued against Reiu 
judgment-debtor only. In the meantime 
Relu and his father Achhru had applied 
to the Iosolvenoy Court for being adjudi¬ 
cated a9 insolvents. In those proceedings 
Amar Nath appeared and got himself en¬ 
tered in the schedule as a creditor of 
Achhru aud Rein insolvents, to the ex¬ 
tent of the amount of the decree afore¬ 
said and the balance due on the original 
bond. Later on he applied to execute 
the decree against the third judgment- 
debtor Babu Rain and a warrant for his 
arrest was issued. This warrant was 
executed on 7th November 1927, when a 
compromise wa9 arrived at between Babu 
Ram and the decree-holder and a fresh 
bond for Rs. 155, the amount of the de¬ 
cree, costs of the suit and costs of the 
execution was executed by Babu Ram in 
favour of the decree-holder payable by 
instalments of Rs. 5 per mensem each. 

Subsequently, on 20th December 1927, 
the Receiver, who was administering the 
estates of Achhru and Rein insolvents, 
9ent by money order the sum of Rs. 41- 
14-0 to Amar Nath as his pro rati* share 
of the a99ets of the aforesaid insolvents. 
The next day, i, e., 21st December 1927 i 
Babu Ram lodged a complaint under 
S. 417, I. P. C., against the decree-holder 
Amar Nath alleging that the aooused had 
cheated him by first getting the amount °f 
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the decree entered in the schedule of cre¬ 
ditors of Achhru and Relu insolvents and 
then executing the decree against Babu 
Ram and getting a bond executed by him on 
7th November 1927. After recording the 
evidence of the complainant, the fetition- 
writer and Achhru insolvent, the learned 
Magistrate framed charges against the 
petitioner under 3. 417'384. 

The petitioner has preferred a revision 
to this Court urging that on the allega¬ 
tions made in the complaint and on the 
facts as disclosed in the prosecution evi¬ 
dence no criminal offence under Ss. 417 
384 or any other section of the Penal 
Code or any other law has been disclosed 
and that the proceedings be quashed. 

Mr. Devi Dayal for the respondent 
objects that this Court ought not to in¬ 
terfere on the revision side at this stage. 
It is, however, well established that the 
power of this Court to take action under 
3. 439 by quashing proceedings is undoub¬ 
ted, though such power will be exercised 
in exceptional cases only. See Emperor 
v Bishen Das (l), Tahiru v. Jallu (2) and 
Tarak Singh v. Emperor (3). 

Mr. Devi Dayal does not controvert the 
facts as disclosed above. Now there can 
be no doubt that on the facts as alleged 
by the complainant himself, no criminal 
offence is disclosed and it will be an 
abuse of the process of the Court to allow 
the criminal proceedings to continue in a 
case like this. The petitioner had ob¬ 
tained a decree against three judgment- 
debtors and if two of them had subse¬ 
quently applied to be adjudicated as in¬ 
solvents and the creditor had proved his 
debt against these two, there was nothing 
in law to prohibit him from proceeding 
to recover his decree from the third. The 
payment by the Receiver was made 
subsequent to the execution of the bond 
by Babu Rim, and receipt of this amount 
cannot in any way render the petitioner 
criminally liable. It is a matter for ad¬ 
justment in a civil suit, when the petiti¬ 
oner sues the complainant on the bond. 

It is noteworthy that though the com¬ 
plaint was under S. 417 only the learned 
Magistrate added a charge of extortion 
under S. 384 also. I cannot see on what 
grounds such a oharge could possibly be 
supported.___ 

(1) [1910] 33 P. R. 1910 Cr.=8 I. C. 1161=57 
P. L. R 1911. 

(2) A. I. R. 1927 Lih. 825. 

(3) A. 1. R. 1927 Lah. 731. 


I accept the petition, quash the 
charges and set aside the proceedings 
against the petitioner. 

w.S. R.K. Charges quashed. 
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Addison, J. 

Eli ushal Chani —Accused—Petitioner. 

v. 

Emperor —Complainant — Opposite 
Party. 

Criminal Revision No. 908 of 1928. 
Decided on 5th July 1928, reported by 
Addl. Sessions Judge, Lahore. 

(a) Criminal P. C., S. 537— Cantonment 
Board lodging a complaint signed by execution 
officer filing no authority but having power to 
file such complaint — Affidavit filed in the 
reuision Court showing that he had an autho¬ 
rity to do so—Omission to file is curable— 
Contonment Act, S. 266. 

A complaint was lodged by the Cantonment 
Board, through a Sub-Overseer, signed by the 
Executive Officer of the Board. The Executive 
Officer never appeared before the Magistrate. 
Sub-Overseer did not hold any power of attor¬ 
ney on behalf of the Board. No power of 
authority was filed to show that the Executive 
Officer had any authority to lodge such a com¬ 
plaint. On conviction the accused filed a revi¬ 
sion. The Executive Officer filed an affidavit 
that he had an authority to file the complaint. 

Held, that failure to file the authority is an 
omission curable under S. 537; 116 P. L. It. 
1907, Foil. [P 947 C 1] 

# ( 6 ) Criminal P. C., S. 556— Scope. 

Cantonment Magistrate oan try a complain 1 
lodged by Cantonment Board even though the 
Magistrate is a member of the Board. 

[P 947 C 1] 

Tulsi Das—lor Petitioner. 

Ram Lai Anand— for the Crown. 

Facts.—The petitioner was convict¬ 
ed by the Cantonment Magistrate under 
S. 118, Cantonment Act, for having 
stacked some bricks on the foot-path and 
was fined Rs. 5. The revision is forward¬ 
ed to the Hon’ble Judges of the High 
Court on the following : — 

Grounds. —the complaint was lodged 
by the Cantonment Board, Lahore, 
through Alaud-Din, Sub-Overseer. It was 
signed by the Executive Officer of the Can¬ 
tonment Board. The Executive Officer 
never appeared before the Magistrate. Ala* 
ud-Din does not hold any power-of-attor* 
ney on behalf of the Cantonment Board 
and neither any general or special order 
on behalf of that body was shown to the 
Court that the Executive Officer was 
authorized to prosecute the petitioner. 


1928 Fbroze A. Cooper v. Secy. 

S. 266, Cantonment Act, clearly provides 
' ‘ fc * iafc D0 Court shall proceed to tho trial 
of any offence, punishable under this 
Aot, except on the complaint of the Can¬ 
tonment Authorities or a person autho¬ 
rized by the authorities by a general or 
special order in this behalf. The Can¬ 
tonment Authority is defined in S. 2 (5) 
as a Board and the constitution of the 
'Cantonment Board is giveu in S. 14. An 
Executive Officer is not a member of the 
Cantonment Board. His duties are ex¬ 
plained in S. 24 and he is required to 
perform those duties as the Cantonment 
Board may impose upon him. His spe¬ 
cial powers are given in S. 25 and, in my 
opinion, he too must have a special 
power-of-attorney from the Board or at 
lea9t file in Court a copy of a resolution 
passed by the Board which could entitle 
him to lodge a prosecution. In this case 
therefore, the complaint was not launched 
by a competent person. 

It is further brought to my notice that 
the Cantonment Magistrate who tries 
this case, was also a member of the Can¬ 
tonment Board and the learned ooansel 
for the respondent has admitted that 
this fact by itself excluded the Magis¬ 
trate to take oognizance of this offenoe 
and to try this case. The case should, 
therefore, be remanded for a fresh trial 
and should be heard by a Magistrate who 
is not a member of the Cantonment 
Board. The Executive Officer would be 
required by the Magistrate to show him 
a special or general power of the Board 
which had authorized him to lodge this 
prosecution. 

Order.— The case was tried without 

any objection being raised that the Exe¬ 
cutive Officer had no authority to file a 
complaint. There is now an affidavit on 
tho record that he had such authority 
and that the Magistrate and petitioner 
knew of this. In these oircumstances it 
j 1 ® to ° la t 0 ^ say that the authority 
should have been on the record. At the 
most it was an omission, curable under 
IS. 537, Criminal P. C., and in any case 
as no prejudice has boon shown, inter¬ 
ference by me is unnecessary Ala Dya v 
King-Emperor (l). 

As regards the second point, there is no 
[foroe in it. It was admitted, that the 
Magistrate could try the case though a 
member of the Board. This may have 

(1) [1906] 5 P. R. 1906 Or.=116 P.L.R. 1907. 
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been a ground for transfer at the mo 9 t, 
but that was never asked for. 

I decline to interfere. Let the records 
be returned. 

A.L./rk. Order accordingly . 
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Dalip Singh, J. 

Feroze A.Coo per Plaintiff— Appellant. 

V. 

Secretary of State— Defendant—R 0S - 
pondent. 

Second Appeal No. 3162 of 1927 De¬ 
cided on 12th May 1928, from decree of 
Addl. dudge, Lahore, D/-13th Ootober 

Civil P.C 0. 22, R. 3 -Decree in favour 
of joint plaintiffs—Appeal against one is in¬ 
competent. 

Where a joint declaratory decree has been 
passed in favour of all the plaintiffs, it is not 
open o the defendant to implead only one in 
appeal. The Court is wrong in accepting such 

vr'i ». C ,\ Z- N - - 90: 31 '• c - *0d°» 

C. L, J. 46L, /• oil. [p c ^ 

(i) Ciuf/ P. C., 0 41, Rr. 20 and 33 —Rules 
should be used only token no justice can be 

CUU P.‘c.“o“ ii, tt. 

Order 41. Rr. 20 and 33, should be sparingly 
used in cases where the appellant omits to im¬ 
plead the necessary respondents through over¬ 
sight. It is only in cases where full justice 
caunot be done or where the appeal anyhow 
reopens the whole of the question decided that 
the powers uuder O. 41, R. 33, should be exer- 
0lsed - [F 948 C 2] 

(c) Court-Fees Act. S. 19 (i)-Question whe¬ 
ther property *s or is not trust property falls 
under S. 19 (*) and not 19 (//). y * 

■ The question whether a oertain property i s 
or is not a trust property oomes under S. 19 (i) 
and an order in respect of that property by a 
Financial Commissioner under S. 19 fg) -with¬ 
out proceeding under S. 19(h) is ultra vires- 
33 Mad. 93 (F.B.), Foil. [P 0» 0\] 

Darya Das— for Appellant. 

Ham Lai for Respondeat. 

Judgment. In this oase four persons 
applied for probate of the will of Mrs 
N. A. Cooper and a Court-fee stamp of 
Rs 2S95 was paid in for the said pro¬ 
bate. The High Court granted the appli¬ 
cation for probate on 30th May 1924 
On 19th July 1926, the Fiuanoial Com¬ 
missioner passed an order under S. 19 
(g], Court-fees Act, to reoover from the 
plaintiff a penalty of Rs. 1437-11-0. 
The Collector in pursuance of this order 
directed the plaintiffs .to remit Rupees 
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1437-11 within 15 day9 or steps would he 
taken to recover the said sum by attach¬ 
ment. Thereupon the plaintiffs, the four 
executors brought a suit for a declara¬ 
tion to the effect that the order of the 
Financial Commissioner was ultra vires; 
that the plaintiffs had paid a full Court- 
fee stamp as required by law and prayed 
for a perpetual injunction restraining the 
defendant the Secretary of State, from 
enforcing the order of the Financial 
Commissioner. 

The trial Court held that the civil 
Courts had jurisdiction on a plea being 
taken to that effect and further that the 
procedure of the revenue authorities was 
not in accordance with the provisions of 
law and consequently the order was ultra 
vires and without authority. It there¬ 
fore decreed the plaintiff’s suit for decla¬ 
ration as prayed for by them. For some 
reason or other no order as to perpetual 
injunction wa9 granted It may have 
been because on the plaintiff's prayer for 
an ad interim injunction the Government 
Advocate who appeared on behalf of the 
Secretary of State had undertaken not 
to execute the order until the Court 
passed a decree. 

Upon appeal by the Secretary of State, 
only one of the plaintiffs executors was 
impleaded. The learned Additional Dis¬ 
trict Judge evidently did not have his 
attention drawn to this fact at the 
hearing of the appeal but he noticed in 
his judgment that only one of the plain¬ 
tiffs had been made a respondent. He 
held that the civil Courts had no juris¬ 
diction to go into the question at all and 
that the order of the Financial Commis¬ 
sioner was not ultra vires on account of 
failure to follow any procedure because 
according to him no procedure at all was 
proscribed by .the Act. The plaintiff, 
who was the sole respondent before the 
learned Additional District Judge, has 
come in appeal and his counsel contends 
that as a joint declaratory decree had 
been passed in favour of all the four 
executors, it was not open to the Secre¬ 
tary of State to implead only one in the 
appeal to the learned Additional District 
Judge and that the learned Additional 
District Judge was therefore wrong in 
accepting the appeal and dismissing the 
plaintiffs suit. 

In my opinion this contention has 
force. The only reason for not implead¬ 
ing the other th’iee executors urged before 


me is that owing to an oversight the 
names of the other three were omitted 
from the appeal. The fact, however, 
remains that if the judgment and the 
decree of the learned Additional District 
Judge were allowed to stand, there would 
be two inconsistent decrees, one holding 
that theordor of the Financial Commis¬ 
sioner was ultra vires and the other hold¬ 
ing that it was intra vires, and a long 
series of decisions have affirmed that the 
Courts are reluctant to allow any such 
inconsistency. 

Further, the counsel for the appellant 
has cited Basir Sheikh v. Fazle Karim. 
(I), Jogesh Chandra v. Bama Sundari 
Dehi (2), and Sri Ramchandra Naik v. 
Ilridog Nath (3), in which it was held 
that it was not open for a person, who 
bad obtained a joint decree against cer¬ 
tain persons, to implead only some of 
them in appeal and that the fact that he 
had a right to drop his case against 
certain of them did not affect the ques¬ 
tion. The learned counsel for the Crown- 
has contended that if the attention of the 
learned Additional District Judge had 
been drawn to the matter he might have 
taken action under 0. 41, R. 20 or 0. 41, 
R. 33, Civil P. C. It i3 conceded that 
at the time of the hearing the appeal 
against the others would have been time 
barred, and it is well known that 0. 41, 
R. 20 should only bo sparingly used in 
such cases. Secondly, as regards 0. 41,j 
R. 33, it has beon held that that also 
should be sparingly used and it is only 
in cases where full justice cannot bo done 
or where the appeal anyhow reopens the 
whole of the question deoided that the 
powers given under 0. 41, R. 33, should! 
bo exercised. In any case this was for 
the appellate Court to decide and no| 
section has beon pointed cut to me byi 
which 1 can now add the other parties! 
as parties to the appeal before the Dis-j 
trict Judge. The learned counsel for 
the Crown has asked for a remand for 
this purpose to the District Judge; but 
in the circumstances I am not prepared- 
to accede to this request because I con¬ 
sider that S. 19 (g), Court-fees Act does 
not at all apply to the facts of this 
case. The contest in this case was a? to 
whether certain property which had been 
put in Annexure Bon^the ground that it 

(l) flU16jlu CT w. N. ‘2U0=28 1. C. 703. 

(S) [1919] 29 0 . L. jf 461=511* 0. 409. 
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wag trust property was or was not trust 
property. Section 19 (g), Court-fees Act, 
has to be read* with S. 19 (e) of that Act, 
the words used being identical, and the 
sections providing for similar cases. 
S. 19 (e) shows clearly that it refers to a 
wrong estimate of the property arising 
•either from a mistake or from the fact 
that a certain property is not known to 
have belonged to the deceased. The 
learned counsel for the Crown contends 
that the words “net known at the time 
that some particular part of the estate 
belonged to the deceased” include both 
a mistake of fact as well as a mistake of 
law. If fcbe word "estimate” does really 
cover both, then similarly the word 
estimate” in S. 19 (h) also covers simi¬ 
lar mistake and, therefore, the procedure 
is a9 prescribed for the revenue authori¬ 
ties where there is contest as to whether 
there is or is not such a mistake. If, as 
I am inclined to hold, the question does 
not at all include mistakes of law as in 
the present oase, the matter is covered 
hy S. 19 (ij and it would be for this 
Court to have decided before granting 
probate as to whether the property was 
or was not rightly included in Sch. B. 
I am fortified in this by reference to 
Desu Manavala Chetty , In the matter 
of (4), where it seems to have been 
assumed that the question whether a 
certain property was or was not trust 
iproperty would come under S. 19 (i) and 
a general survey of the sections of the 
Act leads me to the same conclusion. 
But, be that as it may, in such a oase 
oven if the first view is adopted the 
order of the Financial Commissioner 
would be ultra vires. I, therefore accept 
this appeal and restore the decree of the 
first Court with costs throughout. 

W.S./R.K. _ Appe al accepted . 

U) C1910J 33 Mad. 93=4 I.C. 10*4=19 MLJ 
591 (P.B.). 
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Tek Chand and Agha Haidar, JJ. 

Diala Ram —Plaintiff—Appellant. 

v. 

Sardha and others— Defendants—Res¬ 
pondents. 

First Appeal No. 2444 of 1922, Decided 
on 11th September 1928, from the decree 
of the Sr. Sub-Judge, Mianwali, D/- 11th 
July 1922. 


{a) Contract Act , S. IS—Exorbitant rate of 
interest by itself is not sufficient to infer undue 
influence. 

It has been settled that the mere circum¬ 
stance that a loan has been advanced at a very 
high or even an exorbitant rate of interest is by 
itself no ground for inferring undue influence. 
-1. I. R. 1918 P. C. 4S; A . J. R. 1918 P. C. 249; 
A. I. R. 1924 P. C. GO; -and .4, I. R . 1920 P. C. 
Co; Foil. [P950 C 2 ) 

lb) Contract Act , S. 73 —Grain debt—No time 
fixed for payment—Rate of grain for damages 
is the rate cn date of bond and not date cf 
suit. 

It is settled law that the amount due to a 
plaintiff either on a debt, or for damages for 
breach of contract or in tort, is to be determin¬ 
ed according to the rate prevailing at the date 
when the cause of action arises. Where, there¬ 
fore, no timo for repayment of a grain loan is 
fixed in the bond, the debt is payable - on 
demand and consequently the quantity of grain 
secured by the bond must be valued at the rate 
prevailing cn date of bond: A. J. R. 1921 Cal. 
239; A. I. R. 1924 Cal. 778, Rel. on. [P 951 C 1J 
* Jagan Nath Aggancal and Lai Chand 
Alalhotra —for Appellant. 

S. R. Laid and Qabul Chand for Har 
Gopal —for Respondents. 

Tek Chand, J — On 6th July 1916 the 
defendants-respondents executed a bond 
in favour of the plaintiff-appellant ac¬ 
knowledging liability for the sum of 
Rs. 67 received in cash, 218 maunds and 
12i seers of wheat and a certain quantity 
of gram (with whioh wears not concern¬ 
ed in the present litigation) and promis¬ 
ing to pay interest at 1854 per cent per 
annum on the oa9h amount and at Sudh 
Panchanti (37£ per cent par annum) on 
the grain. No period for the repayment 
of the loan was fixed. 

On 21st March 1922, the plaintiff in¬ 
stituted the present suit admitting that 
the quantity of gram had been repaid and 
olaiming Rs. 6.000 as due to him as 
follows:— 


(a) Cash : Principal ... 
Interest at 18& % ... 


Rs. a. p. 
67 0 0 
72 0 0 


(b) Wheat Prinoipal Q 1 S Mds. 124 
Soera Interest 470 Mda. l 2 j 
Seers. Total 688 Mds. 25 
Seers, at Rs. 9-4-0 per maand 
whioh was the market price 
on the date of the suit; 

(o) Bhusa : 116 maunds at 1 per 
maund 


189 0 0 


6,369 12 6 
116 0 0 


Remitted 


Rs. ... 6.624 12 6 
... 624 12 6 


Amount olaimed ... 6,000 0 0 

The defendants admitted execution of 
the bond but denied that it had been ex- 
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ecuted for consideration. They further 
pleaded that the rate of interest and the 
other conditions mentioned in the bond 
were penal and exorbitant and “the same 
constituted undue pressure.” They also 
alleged certain repayments and stated 
that nothing was in reality due to the 
plaintiff. 

The learned Senior Subordinate Judge 
found that the bond was for considera- 
tion, that nothing had been proved to 
have been repaid, but that interest 
claimed on the quantity of grain advanced 
was exorbitant. He accordingly allowed 
interest on cash and grain at a uniform 
rate of 18* percent per annum, and valu¬ 
ing the quantity of wheat thus due at 10^ 
seers per rupee, the rate prevailing on 
the date of the bond, granted to the plain¬ 
tiff a decree for Rs. 1,973-13-3 with pro¬ 
portionate costs. He father directed 
that the decretal amount be paid in six 
half-yearly instalments. 

The plaintiff, being dissatisfied with 
this decree, has preferred a first appeal 
to this Court and prays that the decretal 
amount be enhanced to Rs. 6,000, the sum 
claimed in the plaint. 

The case originally came up for hear¬ 
ing before Harrison and Dalip Singh, JJ. 
who framed the following additional 
issue and remanded it to the trial Court 
under O. 41, R. 25, Civil P. C., for 
enquiry and finding thereon: 

Did the plaintifl not exercise undue influence 
over the father of the defendants and thereby 
induce him to execute Ex. P-1? 

On the case coming up for final dis¬ 
posal before us, it was conceded by both 
sides, that there was no dispute now re¬ 
lating to the amount of cash advanced 
and the interest due thereon. The points 
debated before us are: (a) whether the 
plaintiff has succeeded in discharging the 
onus of the issue aforesaid, and if so at 
what rate should interest bo allowed on 
the quantity of wheat for which liabili¬ 
ty had been acknowledged by the defen¬ 
dants in the bond and (b) whether the 
price of the wheat is to be calculated at 
the market rate on 1 the date of the execu¬ 
tion of the bond or on the date of the in¬ 
stitution of the suit. 

After a careful examination of the evi¬ 
dence led by the parties before and after 
remand, and, after giving full considera¬ 
tion to the arguments addressed by the 
learned counsel on both sides, we are of 
opinion that the plaintiff has succeeded 


in discharging the onus of the issue and 
in establishing that no undue influence 
was in fact exercised by him on the de¬ 
fendants. Both the scribe and the at¬ 
testing witness gave evidence at the trial 
and deposed that the transaction was a 
perfectly straightforward one. The de- • 
fondants were unable to elicit anything 
in cross-examination to shake the credit 
of these witnesses. Except for the small 
sum of Rs. 67 which was advanced in 
cash, the rest of the consideration con¬ 
sisted of the grain due on previous deal¬ 
ings. between the parties, which were 
supported either by bonds executed by 
one or other of the defendants or by en¬ 
tries in the plaintiff’s bahis thumb- 
marked by defendant 1. It was not al¬ 
leged, much less proved, that any of 
these prior transactions had been brought 
about improperly. The rate of interest 
charged in these anterior dealings is the 
same as that mentioned in the bond, and 
there appears to be no reason why the 
defendants should have agreed to acknow¬ 
ledge and renew their liability so often if 
the transactions between them and the 
plaintiff had originally or at any inter¬ 
mediate stage been tainted with undue 
influence. 


It is further significant that none 
of the defendants went into the wit¬ 
ness-box either before or after remand* 
to depose to the nature of the undue in¬ 
fluence alleged to have been exercised 
upon him or the circumstances in which 
the bond in question was executed or the 
previous transactions had taken place. 
No particulars of the alleged undue pres¬ 
sure were given at the trial or in the 
arguments before us. Indeed all that was 
stated in the jawab dawa was that 


because the rate of interest was ex- 
jrbitaut, the same constituted undue 
jressure. Now it has been settled by 
he highest authority that the more cir- 
:umstance that a loan has been advanced 
it.a very high or oven an exorbitant rate 
>{ interest is by itself no ground for in-, 
erring undue influence [See Aziz Khan v.' 
Duni Chajid (l), Lain Balia Mai v. Ahad 
Shah (2), Raghunath Prasad v. Sarju 
Prasad(3) and Pcosathurai v. Kannappa 
Shettiar (4)]. Secondly there is ampje 

(II A. I. R- 1918 P. Q- 48. 

(2) A. I. R. 1918 P. 0. 249. . , 

(3) A. 1. R. 1924 P. C. 60=3 Pat. 279=51 1- A- 

7 101 (P C ). 

( 4 ) A. I. R. 1920 P. C. 65=43 Mad. 546=47 
I. A. 1 (P. C.l. 
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evidence on the record (see e.g., the state¬ 
ments of P. \V. 6 Jetha Nand and P. W. 


10, Thabat Das supported bya number of 
documents) that 374 per ceDt is the 
usual rate charged in this locality on 
grain transactions. Thirdly, it is signi¬ 
ficant that the defendants’ own witnesses, 
D. W. 1 Muhammad Hayat. D. W. 2, 
Faiz Ahmad and D. W. 3, Ghulam 
Muhammad, admit that the rate normal¬ 
ly charged on such transactions is 25 
per cent. For the foregoing reasons wo 
must hold that the transaction was not 
brought about by undue pressure, that 
the terms of the contraot must be given 
effect to and interest allowed at the rate 
specified in the bond. 

The next question for decision is the 
calculation of the price of wheat. Both 
counsel admit that the quantity due is 
218 maunds 124 seers as principal and 
470 maunds 124 seers as interest, as 
stated already, the point in controversy 
is whether (as claimed by the plaintiff) 
the value is to be fixed at Rs. 9 per 
maund, the rate prevailing in March 
1922 when the suit was brought, or (as 
allowed by the lower Court) at 104 seers 
a rupee, the market value of July 1916, 
when the bond was executed. After 
fully considering the matter and having 
regard to the terms of the bond and the 
averments in the plaint, we are of opi¬ 
nion that the appellant's contention in 
this behalf must fail. As stated already 
no time for repayment of the loan had 
been fixed in the bond. It was a debt 
payable on demand and oonseqnently, the 
entire, both cash and grain, became due 
immediately on the execution of the 
bond. Indeed, as stated in para. 5 of 
the plaint ,itself, the cause of action ac¬ 
crued to the plaintiff on 6th July 1916, 
the date on which the bond wa9 executed. 
This being so, it is conceded by Mr. 
Jagan Nath for the appellant that the 
principal quantity of wheat seoured by 
the bond must be valued at the rate pre¬ 
vailing on that date. It is settled law 
that the amount due to a plaintiff either 
on a debt or for damages for breach of 
contract or in tort, is to bo determined 
according to the rate prevailing at the 
date when the cause of aotion arose. For 
an application of this principle : see 
Uu ners of steamship Celia v. Owners of 
Steamship Volturno (5), Dakhari Tea Co 

(5) [1921] 2 A. 0. 514. ' “ * 
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Ltd., v. Assam m Bengal Rj. Co. Ltd. (6) 
and Muller Maclean and Co. v. S. M. 
Ataulla and Co. (7). In this view of the 
case, there can be no doubt that interest 
due on the ' money-equivalent” of the 
quantity of grain advanced should be 
calculated at the rate allowed by us (374 
per cent) but not in grain, valued at the 
market rate prevailing on the date of 
suit. We are, therefore, of opinion that 
the lower Court was right in calculating 
the value of wheat at 1U4 seers per rupee 
which, according to the Punjab Gazette 
for 1916, was the rate prevailing in the 
Mianwali market at the time. 

The result is that the plaintiff is en¬ 
titled to a sum of Rs. 889-7-0 as addi¬ 
tional interest on the grain portion of 
the transaction over and above the 
amount allowed by the lower Court. 

In the grounds of appeal objection was 
also taken to the lower -Court having 
fixed instalments: but it was stated by 
Mr. Japan Nath for the appellant and 
not denied by Mr. S. R. Laul for the res¬ 
pondents that, though the dates on which 
the various instalments fell due had 
passed, not a single pie had been paid so 
far by the defendants. They having 
failed to avail themselves of the con¬ 
cession allowed by the lower Court, it is 
not neoessary for us to go into this ques¬ 
tion. We accordingly accept the appeal 
in part and pass a decree for is 2,663-4-3 
with proportionate costs in both Courts. 
This amount will bear interest at six 
per cont per annum from the date of the 
decree of the lower Court till realization. 
R.K. Appeal accepted in part. 

(G) A. I. R. 1921 Cal. 239—48 Cal. 860. 

(7) A. I. R. 1921 Cal. 778=51 Cal. 320. 
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Jai Lal, J. 

Emperor— Petitioner. 

v. 

Dhana Lal —Acousod—Respondent. 

Criminal Revn. No. 1765 of 1927, Deci¬ 
ded on 11th May 1928, reported by Sess. 
Judge, Delhi, on 18th Ootober 1927. 

T.*’?*!} 0 * tr * a l—Sentence — Enhancement of 
—High Court will interfere only where sentence 
awarded by trial Court is grossly inadequate 
%n circumstances of the case — Criminal P. C., 

The High Court will not ordinarily onhance 
the sentence merely on the ground that if it 
were seised of the trial of tho acoused, it would 
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hivo awarded a longer senieaco of imprison¬ 
ment than that awarded by the Magistrate, bat 
it will interfere only whore the sentence awar¬ 
ded by the trial Court is grossly inadequate : 
7 P.R. 1883 Cr.; 9 A. I. Cr. It. 501; and A. I. R. 
1928 Lah. 926; Ref. [P 952 C 2] 

Abdul Rashid —for the Crowa. 

Abiul Aziz and Moti Sagar—iot Ac¬ 
cused. 

Order —Dhana Lai, respondent, was 
convicted by a Magistrate of the First 
Class under Ss. 420 and 468, I. P. C , 
for having cheated the Allahabad Bank 
Limital and the Central Bank of India 
Limited in respect of Ri 31,000. In the 
case of Allahabad Bank he has been 
charged and convicted on three counts. 
In the case of Central Bank of India he 
has been coovicted on one count. The 
sentence in the Allahabad Bank case in 
each of the counts is six months' rigorous 
imprisonment to run consecutively and 
in the oaso of the Central Baak of India 
he has been awarded a similar sentence. 
The sentences in both the cases have been 
ordered to run concurrently. The convict 
has further been directed to pay fiae of 
Rs. 200 on each count. This fine, if re¬ 
covered, has been directed to be paid 'to 
the banks concerned in the manner men¬ 
tioned in the judgment of the Magistrate. 
It is thus to bo observed that the sub¬ 
stantive term of imprisonment to which 
the conviot has been sentenced is eighteen 
months’ rigorous imprisonment. 

An appeal was preferred by the convict 
to the Sessions Judge of Delhi who 
affirmed the conviction and dismissed the 
appeal. At the same time an application 
was made on behalf of the Crown to en¬ 
hance the sentence. The learned Sessions 
Judge has referred the case to this Court 
with a recommendation that the senteace 
be enhanced so as to make it at least seven 
years’ rigorous imprisonment. 

It appears that before the reference by 
the Sessions Judge was received ia this 
Court the conviot applied for revision of 
the order of the Sessions Judge affirming 
his conviction. The petition was dis¬ 
missed in limine by a learned Judge of 
this Court. The reference by the Sessions 
Judge was then placed before me for 
hearing and a claim was made on behalf 
of the respondent that he was entitled to 
show cause against his conviction. It 
was, however, contended on behalf of the 
Crown that this right the oonviot had 
lost by virtue of the dismissal of his peti¬ 
tion for the revision of his conviction in 


this Court. I referred this question for 
decision by a Division Bench and the 
opinion of the learned Judges who heard 
that reference is that the convict is not 
entitled to 9how cause acainst his con¬ 
viction. I must, therefore, determine 
the question of sentence accepting as 
correct the finding of the Court below 
that the respondent has committed the 
offence of which he has been convicted. 

It appears from the judgment of the 
learned Sessions Judge that the convict 
has been guilty of systematic cheating for 
a long period and that the total amount 
in respect of which he has cheated the 
banks i3 something like two lac3 against 
whioh it is alleged by his counsel that 
he left stationery and other property 
valued at Rs. 70,000 or Rs. 80,000 which 
has dow deteriorated in value owing to 
the action of the banks in gotting the 
police to take oharge of the same and its 
consequent deterioration when stored by 
the police. It is also contended on be¬ 
half of the respondent that the time that 
has elapsed since the commission of the 
offenceand thestarting of the prosecution, 
and also the delay that has occurred in 
the completion of the trial, during most 
of which period the petitioner was in 
custody, should bo taken into conside¬ 
ration. Finally the learned counsel cited 
some authorities of this Court which lay! 
down that this Court will not ordinarily 
enhance the sentence merely on the 
ground that if it were soised of the trial 
of the accused it would have awarded a 
longer sentence of imprisonment thaD 
that awarded by the Magistrate but that 
this Court will interfere only where the 
sentence awarded by the trial Court is 
grossly inadequate. 

Counsel for the Crown assents to this 
proposition and indeed it is not capab e 
of being controverted. I have, therefore, 
to decide whether having regard to the 
principles laid down in the 
authorities this is a fit case in which the 
sentence should be enhanced. 

The authorities cited were Empress v. 
Chuni Lai (1). Khana v. Empe r or I2j 
and Emperor v. Khatratt Lai (3). It is 
not necessary for me to refer to ie 
authorities in any detail a3 they 0 P 9 “ 
on the peculiar facts proved in each, in 
considering the question wbe ther_the 

7l. [1839J 7 P. R. 1889 Or. 

(2) [ 1927J 9 A. I. Or. R. 501. 

(3) A. I. R. 1929 Lih. 926. 
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sentence awarded by fcbo Magistrate in 
this case was grossly inadequate, I have 
to bear in mind the fact that the accused 
created confidence with the banks in his 
favour by deceitful means and made them 
to advance to bim Urge amounts on the 
security of goods which, a9 a matter of 
fact, did not exist. He started bogus 
firms in different towns to which nominal 
goods were despatched ,and railway 
receipts in respect thereof were discoun¬ 
ted by the banks. The accused finally 
took delivery of the goods himself and 
again sent them to some other or the 
same bogus firm and took an advance from 
the banks against the railway receipts 
in the same manner. Finally, during the 
course of similar transactions which 
continued for a considerable time he 
cheated the banks to the extent of 
Rs. 34,000 in connexion with the four 
transactions alone in respect of which he 
has been convicted. I have given due 
weight to the considerations suggested 
by the respondents' counsel. 

I consider that under the circumstances 
the sentence of six month's rigorous im¬ 
prisonment on each count and the total 
imprisonment of eighteen months is 
grossly inadequate in fcbis case. At the 
same time in the case relating to the three 
counts in respect of which he has been 
convicted for cheating the Allahabad 
Bank, the learned trial Magistrate could 
not award a sentence of more than four 
years' rigorous imprisonment i. e., double 
the term of imprisonment that a Magis¬ 
trate of the First Class i9 ordinarily com¬ 
petent to award. I consider that it is a 
tit case in which the maximum term 
that the Magistrate was competent to 
award should have been awarded. Accept¬ 
ing therefore, this reference I enhance 
the sentence passed on Dhana Lai in the 
case relating to the three counts on which 
die has been convicted for cheating the 
Allahabad Bank Limited to four years’ 
vigorous imprisonment, and in the case 
relating to the Central Bank of India 
Limited to two years’ rigorous imprison- 
raent. As directed by the Magistrate 
the sentence in both the cases shall run 
concurrently. The sentence of fine is 
maintained. 

N - K - Sentence enhanced. 
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Dalip Singh, J. 

Karam Chand —Accused—Petitioner. 


Emperor —Opposite Party. 

Criminal Revo. Petn. No. 499 of 1928, 
Decided on 25th May 1928, from an order 
of Sess. Judge, Sialkote, D/- 3rd Febru¬ 
ary 192S. 

Criminal P. C., S. 540 —Prosecution witness 
examined after the closing of defence — Pro¬ 
cedure is had and trial is vitiated—Criminal 
trial—Criminal P. C. S. 252. 


Where a witness is examined as a prosecu¬ 
tion witness after the whole of the defence 
evidence has been recorded, the procedure is 
contrary to the provisions of S- 252. Such a 
procednro though not objected to causes in¬ 
justice to the accused and the whole trial is 
vitiated : .4. 1. li. 1927 P. C. 44 and 25 ifad. 
61, Rel. on. [P 953 C 

Shamair Chand —for Petitioner. 

J. L. Kapur for Government Advo' 
cate —for the Crown. 


Judgment.—The petitioner in this 
case was convicted under S. 457, I. P. C., 
and sentenced to 18 months' rigorous 
imprisonment by the learned Magistrate. 
On appeal, the learned. Sessions Judge 
reduced the sentence for reasons which 
are not at all clear to me, to one year’s 
rigorous imprisonment. In revision, I 
find on tho record that one Asmat Ullah, 
who appeared as P. W. No. 5, was ex¬ 
amined as a prosecution witness after the 
whole of the defence evidence had boeD 
recorded. This remarkable procedure 
seems not to have been objeoted to by 
anybody at the time. It is, however, 
dear that it is contrary to the provisions 
of the Code, see S 252 et seq. I must, 
therefore, hold that it vitiates the trial 
following Abdul Rahman v. Emperor (1) 
and Subrahmania At/yar v. King-Em' 
peror (2) Privy Counoil ruling, where 
the test laid down is in the case of a 
procedure prohibited by the Code that 
it might possibly have occasioned in¬ 
justice. Obviously such a procedure 
might possibly oooasion the greatest in¬ 
justice to the accused. I, therefore, set 
aside the conviotion and ordor that the 
trial shall proceed leaving the prosecu¬ 
tion evidence a9 it stands up to P. W. 
No. 4. After that the evidence of P. w! 
No. 5 and the Court wi tnesses. C. Ws. 

h) A. 1. K. 192V P. G. 44=a Hung. 03=54 
I. A. 9G (P. C.). 

(2) [1902] 25 Mad. 61=28 I.A. 257=11 M.L J 
233=9 Sar. 160 (P.O.j. 
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Ncs. 1 and 2 will be taken and then the 
accused will be called upon to enter on 
his defenco and may proceed to produce 
such evidence a9 he chooses, after which 
the Magistrate will give a finding on the 
evidence so recorded. 

a.L./r.k. Retrial ordered. 


* A I R. 1928 Lahore 954 (1) 

Dalip Singh, J. 

lit. Rahmate —Defendant—Appellant. 

v. 

Nikka and others —Plaintiff and De¬ 
fendants—Respondents. 

Second Appeal No. 2948 of 1927, De¬ 
cided on 18th June 1928, from a decree 
of Addl. Dist. Judge, Lyallpur, D/- 18th 
August 1927. 

# Mahomed an Law — Marriage—Persoyi re¬ 
nouncing Islam and converting into Christia¬ 
nity—Marriage under Mahomed an law is 
dissolved—Suit for restitution of conjugal 
rights—Motive of conversion whether genuine 
or a device to have the marriage dissolved is 
immaterial. 

Where a person who has formally re¬ 
nounced faith in Islam and has gone through 
the rites of baptizm, marriage under the Maho- 
medan law is dissolved by the formal recogni¬ 
tion of admission into Christianity. In a suit 
for restitution of oonjugal rights it is im¬ 
material whether motive of conversion is genu¬ 
ine or a device to have the marriage dissolved. 

[P 951 C 1, 2] 

D. P. Khosla for Ghulam Rasul— for 
Appellant. 

Judgment.— In this case the plain¬ 
tiff sued the defendant for restitution of 
conjugal rights. The defendant raised a 
plea that the marriage had been dissolved 
by her conversion to Christianity. The 
trial Court held on the evidence pro¬ 
duced that the defendant had been duly 
converted to the Christian religion and 
baptized, therefore, her marriage was 
dissolved, the onus of the issue being on 
the plaintiff. It, therefore, dismissed 
the suit. 

On appeal the learned Additional Dis¬ 
trict Judge held that the conversion wns 
not a substantial one and was nothing but 
a trick and. therefore, decreed the suit. 

It seems to me that it is not within 
the province of the Court to enquire into 
the genuineness or otherwise of the con¬ 
version. So long as the defendant has 
formally renounced her faith in Islam and 
has gono through the rite of baptizm, the 
formal recognition of her admission into 


Christianity, the marriage must be held 
to have been dissolved according to law, 
and it is immaterial whether her motive 
is a genuine conversion, or a device to 
have the marriage dissolved, so far 'as I 
can see. 

I, therefore, accept the appeal and dis¬ 
miss the plaintiff’s suit. I leave the 
parties to bear their own costs. 

A.L. R.K. Appeal allowed. 

A. I. R. 1928 Lahore 954 (2) 

Tek Chand and Johnstone, JJ. 

Abdul Rahman — Defendant—Appel* 
lant. 

v. 

Ghulam Ali and others — Plaintiffs — 
Respondents. 

First Appeal No 867 of 1923, Decided 
on 7th May 1928, from decree of Sr. 
Sub-Judge, Rawalpindi, D/- 26th Febru¬ 
ary 1923. 

(а) Custom ( Punjab) — Member of agricul¬ 
tural tribe carrying on contract work In 
another town—Presumption of applicability is 
not rebutted. 

The mere faot that a certain member of an 
agricultural tribe has given up agriculture as a 
professiou in his nativo village and carries on 
contract work in some other town, is by itself 
insufficient to rebut the presumption that he 
was governed by customary law. [P 956 C 2] 

(б) Civil P. C., S. 31—Grant of interest is a 
matter of discretion. 

The grant of interest on any sum decreed is a 
matter within the discretion of the Court. 

[P 955 C 2] 

Govind Das and Des Raj Satvhnij —for 
Appellant. 

Nias Muhammad and Muhammad Amin 
—for Respondents. 

Judgment.—Abdul Rahman, defen¬ 
dant-appellant, carried on business in 
partnership with Kazim Ali, brother of 
plaintiffs L to 4 and husband of plaintiff 
5. The partnership owned considerable 
cash and immovable property. Kazim 
Ali died sonloss on 15th June 1914. On 
11th September 1914, his widow Mt^ 
Allah Rakbi executed a registered deed 
of relinquishment (Ex. P-1) in favour of 
Kazim Ali’s brothers, plaintiffs 1 to 4 
and Nur Ali (since deceased) admitting, 
that she had only one sixth share in the 
property left by Kazim Ali and that his 
five brothers owned the remaining five 
sixths. Subsequently on 2nd December 
1914, a deed of dissolution of partner- 
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ship was executed between Abdul 
Rahman on the one side and Nur Ali 
acting for himself and as the agent of his 
brothers plaintiffs 1 to 4 and Mt. Allah 
Rakhi, plaintiff 5, on the other. By 
this deed the properties belonging to the 
partnership were divided between the 
contracting parties, Abdul Rahman being 
given the southern portion of two houses 
numbering 317 and 318 situate in Rawal¬ 
pindi Cantonment and Kazim Ali's heirs 
being given one-half share of house 
No. 317 and the eastern portion of house 
No. 318. This deed was presented for 
registration by Abdul Rahman, but on 
objection being raised by Nur Ali regis¬ 
tration was refused. Abdul Rahman soon 
after instituted a suit under S. 77, Regis¬ 
tration Act, to have the deed compulsorily 
registered. This suit remained pending 
for nearly six years as some of the 
parties were serving under “war condi¬ 
tions”. Eventually on 1st March 1921, 
the suit was decreed and tbe document 
registered on 30th March 1921. 

On 28th July 1921, the plaintiffs in¬ 
stituted the present suit for possession 
of house No. 424 (of which the previous 
number was 317), alleging that this 
house had fallen to their share according 
to the deed of dissolution, but that 
Abdul Rahman had continued to be in 
wrongful possession of it as well as of 
the adjoining house No. 425 (=318 pre¬ 
vious number). They also claimed an 
account of the mesne profits up to the 
date of the suit and tentatively valued 
them at Rs. 1,366. In addition to this 
a prayer was made for mesne profits 
from the date of suit till realization and 
costs. 

The suit was resisted by Abdul Rahman 
on various pleas, only two of whioh are 
material for the purpose of the present 
appeal, namely; (1) that plaintiffs 1 to 4 
were not the heirs of Kazim Ali in the 
presence of his widow, and plaintiff 5 
had no locus standi to sue and (2) that 
house No. 424 was not the property of 
the partnership but bad been purchased 
by the defendant with his own funds and 
had been in his exclusive possession sinoe 
1908. It was also pleaded at a later 
stage that Kazim Ali was not governed 
by oustom but by Mabomedan law. 

Tbe learned Subordinate Judge deoided 
all these points against the defendant and 
passed a deoree for possession of house 
Eo. 424/317 together with Rs. 720 as 


mesne profits up to the date of the insti¬ 
tution of the suit. He also directed that 
this sum of Rs. 720 shall carry interest 
at 6 per cent, per annum from the date- 
of the suit till that of realization, and 
that the plaintiffs shall further get mesne 
profits at the rate of Rs. 20 per mensem 
till the defendant makes over possession 
of the house to them. Against this 
decree the defendant has preferred a first 
appeal to this Court and we have heard 
Mr. Govind Das on his behalf at length. 

The first contention raised is that 
Kazim Ali, though belonging to tbe 
Bhatti caste of Rajput, was a resident of 
tbe town of Rawalpindi and was carrying, 
on contract work, and, therefore, must 
be held to be governed by Mahomedan 
law and not by custom. After giving 
full consideration to the arguments of 
Mr. Govind Das in this behalf, we are of 
opinion that the lower Ccurt has come to 
a correot conclusion in holding that the 
appellant has failed to discharge the 
onus which undoubtedly lay upon him to 
prove that Kazim Ali was governed by 
Mahomedan law. It is admitted that ho 
originally belonged to a village called- 
Bijnial, which is owned almost exclu¬ 
sively by Bhatti Rajputs. The two. 
lambardars of the village belong to the 
same tribe, and some of the plaintiffs 
had been actually tilling land. There 
is evidence on the record that Bhatti 
Rajputs of this village form a compaot 
village community and have been noti¬ 
fied as an agricultural tribe under the 
Punjab Alienation of Land Act. The 
mere fact that a certain member of this 
tribe had given up agriculture as a 
profession and carried on contract work 
in the town of Rawalpindi is by itself 
insufficient to rebut the presumption, 
that ho was governed by oustomary law. 
The evidence produced by the defendant 
in support of his contention consists of 
the oral testimony of a few witnesses, 
who were unable to oito any instance in 
which customary law had not been fol¬ 
lowed. This contention, therefore, fails, 
and is overruled. 

Mr. Govind Das next argues that if 
the parties are governed by oustom, 
plaintiffs 1 to 4, who are the brothers of 
Kazim Ali, are not his heirs in the pre¬ 
sence of his widow Mt. Allah Rakhi, 
plaintiff 5 and of his daughter who would 
suooeed Mt. Allah Rakhi on her death. 
Mt. Allah Rakhi, however, has admitted 
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that she owned only one-sixth share in 
the property in dispute and has relin¬ 
quished her rights in the remaining five- 
sixths in favour of the brothers of her 
husband and there is no dispute between 
the plaintiffs 1 to 4 and plaintiff 5 
inter se as to their respective shares in 
the property left by Kazim Ali. 

Further, it is not necessary to pursue 
this matter at any length beciuse Abdul 
Rahman himself had, in the deed of dis¬ 
solution (Ex. P 6) executed on 2nd De¬ 
cember 1904, and . registered at his in¬ 
stance after a great deal of litigation in 
1921, admitted plaintiffs 1 to 5 and Nur 
Ali deceased as entitled to the share of 
Kazim Ali in the partnership property 
and had entered into a settlement with 
them as his representatives. The plain¬ 
tiffs are suing on the basis of this deed 
and there is no dispute inter se between 
them as to their respective rights. In 
these circumstances we are of opinion 
that the suit has been rightly instituted 
by plaintiffs 1 to 5 jointly. 

Mr. Govind Das has not supported be¬ 
fore us the plea which was put forward 
•on behalf of his client in the Court below 
that the house in depute belonged ex¬ 
clusively to him, nor has ho contended 
that he had acquired any title in it by 
adverse possession 

His main contention, however, has 
been that according to the deed of dis¬ 
solution the plaintiffs had been given one- 
half of house No. 424/317 and the eastern 
portion of house No. 425/318, whereas 
they had instituted the suit in respect of 
the whole of No. 424, claiming no share 
in No. 425. He argues, therefore, that 
the lower Court should not have passed 
a deoree in favour of the plaintiffs in 
respect of the whole of house No. 424. 
We find, however, that in the jawab- 
dawa no p'ea was raised by the defendant 
that the plaintiffs were entitled only to 
one-half of house No. 424 and that the 
suit as to the whole was not maintain¬ 
able. Nor did the defendant, after the 
lower Court had passed a deoree for the 
entire house No. 424, raise this point 
specifically in the grounds of appeal 
filed in this Court. We cannot, there¬ 
fore, allow the matter to be agitated for 
the first time at this stage. The two 
houses adjoin each other and it is quite 
possible that some adjustment has been 
-made by the parties as to the portions 
held by each. It is not shown on the 
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record that house No. 424 is more valu¬ 
able than house No. 425, the whole of 
which continues to be owned and pos¬ 
sessed by the defendant-appellant, as a 
result of the decree of the lower Court. 

The last point taken is that the lower 
Court ought not to have allowed interest 
on mesne profits Es. 720. The grant of 
interest on any sum decreed was, how¬ 
ever, a matter within the discretion of 
the lower Court under S. 34, Civil P. C., 
and we cannot say that this discretion 
has not been rightly exercised in this 
case. ^ 

Accordingly the appeal fails on all the 
points and we dismiss it. Having regard 
to all the circumstances of the case we 
leave the parties to bear their own costs 
in this Court. 

W.S./r.K. Appeal dismissed. 

* * A. I. R. 1928 Lahore 956 

Addison, J. 

Amar Nath —Defendant—Appellant. 

v. 

Mt. Ved Kaur— Plaintiff—Respondent. 
Second Appeal No. 485 of 1928, De¬ 
cided on 24th September 1928, from 
deoree of District Judge, Amritsar, D/- 
2nd February 1928. 

$ # Hindu law — Succession — Bandhus — 
Mitakshara School of Hindu law prevailing in 
the Punjab—Father’s sister is not a Batidhu 
or an heir. 

Acoording to the Mitakshara School of Hindu 
law* which prevails in the Punjab, father’s 
sister is not a “ Bandhu ” or an heir. She is 
a total stranger and is not entitled to sue : 161 
P. R. 1919 and 1G3 P. W. R. 1915, Dist. ; A. I. 

R. 1921 Lah. 149 and 1 Lah. G08, Ref. 

[P 957 C 2] 

Shuja’ud-Din —for Appellant. 

L. C. Mehra —for Respondent. 
Judgment. — Tho plaintiff is the 
father’s sister of the deceased. The de¬ 
fendant claimed to be an adopted son of 
the deceased and that the deceased made 
a will in his favour. In a contest for a 
succession certificate the defendant was 
successful. The plaintiff then sued him 
for recovery of tho amount on the ground 
that she was heir, being the father s 
sister. The Courts below have not be¬ 
lieved. the defendant’s allegations and 
held that the plaintiff is the father s 
sister of the deoeased and, therefore, his 
heir. They have, accordingly, deoreed 
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the suit and the defendant has preferred 
this second appeal. 

The only question that arises in it i9 
whether the father’s sister is an heir ac- 
cording to the Mitaksbara School of 
Hindu law which prevails in the Punjab. 
According to the books and the reports it 
is clear that in Bombay and Madras both 
the sister and the father’s sister are 
female bandhus in Madras and are also 
heirs in Bombay where the Mayukha 
prevails, but that where the Benares 
School of Hindu law is in foroe neither 
of these persons is an heir or a bandhu. 
On thi9 point Mayne's Hindu Law is com¬ 
pletely against the father's sister, and the 
sister and the same view is taken in 
Mulla’s Hindu law. At p. 17 of the latter 
work only five females according to the 
Benares School are recognized as heirs, 
namely, the widow, daughter, mother, 
father's mother and father’s father’s 
mother. The bandhus are given at p. 49. 
They do inolude the father's sister’s son 
but not the father’s sister or the sister. 
At pp. 74 and 75, however, it is stated 
that both these are heirs according to the 
Bombay and Madras views. 

It is true that in Nanak Gir v. Mt. 
Kishen Kaur (l), it was held that under 
Hindu law sisters could succoed as 
bandhus. The same Judges, however, 
who decided that case held in Tirath 
Ram v. Mt. Khan Devi (2), that accord¬ 
ing to the Mitakshara law the plaintiff 
who was a sister was not entitled to 
succeed against the defendant who was 
the daughter’s son. The previous ruling 
was not dissented from but only distin¬ 
guished. Another Bench of this Court 
in Mt. Sujan Devi v. Jagiri Mat (3), took 
the view that the later ruling dissented 
from the previous ruling though this nad 
not been specifically said. It would ap¬ 
pear that the 1919 decision is the only 
decision which has recognized sisters as 
bandhus according to the Benares School 
of the Mitakshara. Only one other rul¬ 
ing need be referred to, that is, Sunder 
Stngh v. Mt. Gurdevi (4). There it wa9 
held that the plaintiffs who were the 
father's sister and her son3 were entitled 
to inherit as bandhus under the Mitak¬ 
shara School of Hindu law and oould 
therefore oontest the alienation. In that 

(1) [1919) 161 P. R. 1919=58 I. C. 815. 

. (2) A. I. R. 1921 L»h. 149—1 Lab. 588. 

( 8 ) [1920] 1 Lah. 608=59 I. C. 121. 

(4) [1915] 168 P. W. K. 1915=311. 0. 27. 


rnling, apart from the Madras cases 
which do not apply Nanhi v. Gouri 
Shankar (5) was relied upon. It, how¬ 
ever, is only an authority for the pro - 
position that the fathers sister's sen is a 
bandhu. This has been settled law for 
very many years. I do not think that it 
can be said that the question whether 
the father’s sister was a bandhu was 
clearly before that Bench and it was un¬ 
necessary to decide it as the other plain¬ 
tiffs who were her sons were clearly 
bandhus. 

For the reasons given I hold that the 
father’s sister is net a bandhu or an heir 
and she must thus be held to be a total 
stranger who is not entitled to sue. Id 
these circums’ances I accept the appeal 
and dismiss the suit but I only allow 
the appellant his costs in this Court. 
Parties will bear their own cost9 in the 
Court below. 

a.L./r.K. Appeal accepted. 

(5) [ 1905) 28 An. - 187=2 Ail! j7~)ol=U9U5> 
A. W. N. 242. 
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Tek Chand, J. 

Fateh Muhammad — Plaintiff — Ap¬ 
pellant. 

v. 

Ghulam Muhammad and another— De¬ 
fendants—Respondents. 

Second Appeal No. 2240 of 1927, De¬ 
cided on 23rd June 1928, from decree of 
District Judge, Rawalpindi, D/- 9th- 
June 1927. 

Co-sharer — Adverse possession — Suit by- 
transferee of cosharer after 12 years—N» 
ouster of transferror or transferee—Suit is- 
within time. 

A suit instituted by transforoe of a cosharer 
for possession and partition, after 12 jeurs- 
from the date of transfer, is not barred by time, 
tbo possession of one oosharer being on be¬ 
half of all the cosharers or their trmsferees- 
in the absence of express ouster: A. I. li. 1918 
P. C. 1, Rel. on : A. I. R. 1924 All. 181, Dist. 

[P 958 0 2) 

Ram Chand Manchanda —for Appel¬ 
lant. 

Muhammad Monir—ior Respondents. 

Judgment. —Two brothers Hayat and 
Allah Dad jointly owned a house. On 
18th June 1900, Allah Dad sold his 
undivided half-share in it to his son-in- 
law Mehdi by a registered sale-deed ; but 
the other brother Hayat continued 
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be in possession of the whole. Mehdi 
died a few years later and was succeeded 
‘by his son Fateh Muhammad, appellant 
who was a minor at that time. In 1925 
the descendants of Hayat began to re¬ 
build the house and a few months later 
Fateh Muhammad instituted this suit 
against the descendants of Hayat, claim¬ 
ing possession of one-half of the house 
by partition. The defendants denied 
that Fateh Muhammad, or his vendor 
Allah Dad had a share in the house, and 
also urged that the suit was barred by 
limitation. 

Both the Courts below have concur¬ 
rently found that the house originally 
belonged jointly and in equal shares to 
Hayat and Allah Dad and that Allah 
Dad had validly sold his half-share in it 
to Mehdi, the father of the plaintiff. 
But they have dismissed the suit bold¬ 
ing it to be barred by time. 

On second appeal it was not denied 
for the respondents that the title in tho 
half-share in question is with the plain¬ 
tiff. The only point argued was whe¬ 
ther the suit is within time. 

Now as stated above Hayat and Allah 
Dad were two brothers, who jointly 
owned the house, and they being co¬ 
sharers, Hayat’s exclusive possession of 
it could not, without any overt act, 
have extinguished the rights of Allah 
Dad. Therefore, if Allah Dad had been 
alive he, or if he were dead and his share 
had descended to his legal heirs, they 
would still be cosharers in the house 
land in the absence of any denial of their 
title at a time beyond twelve years from 
the suit, their rights would not have 
jbecome barred. If this be so, I fail to 
'see how the position of a transferee for 
valuable consideration of Allah Dad’s 
uudivided half-share should in the cir¬ 
cumstances disclosed on the record be 
different. From the moment of the sale 
he stood in the shoes of his transferror 
and became a cosharer in the house with 
Hayat. In view of the fact that the 
sale-deed was duly registered and the 
vendee was the son-in-law of Allah Dad, 
Hayat must be fixed with the knowledge 
of the transfer. He never denied the 
title of the vendee or his son, the plain¬ 
tiff, nor did he ever claim the whole 
bouse as exclusively his own. 

In support of his contention, the res¬ 
pondents’ counsel has referred me to a 
single Bench ruling of this Court re¬ 
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ported as Mahaaeo Prasad v. Emperor 
(1) the head-note of which is certainly 
in his favour. On sending for the 
record of the case from the office and 
examining it I find that a Letters Patent 
Appeal (No. 70 of 1924) was preferred 
against the judgment of the learned 
Judge, and was dismissed on the finding 
separately recorded by the learned Judges 
of the Letters Patent Bench that the 
transferror had himself no subsisting in¬ 
terest in the property at the time of the 
sale. This being so, his transferee could 
not be in a better position than himself 
and claim a share in the property. On 
these facts, the case cited is no authority 
in support of the respondents’ conten¬ 
tion. The plaintiff and Hayat being co¬ 
sharers and no ouster of himself or his 
transferee having been proved the pos¬ 
session of the respondents must be pre¬ 
sumed to be that of the appellant. Hardit 
Singh v. Gurmukh Shigh (2). The suit 
is consequently within time. 

For the foregoing reasons, I accept the 
appeal and setting aside the decree of the 
learned District Judge pass a prelimin¬ 
ary decree for possession by partition of 
one-half share in the house in dispute 
in favour of the plaintiff-appellant 
against the defendants-respondents, but 
leave the parties to bear their own costs 
throughout. 

The defendants have admittedly re¬ 
built the house and are entitled to be 
reimbursed for the amount spent on the 
plaintiff's half-share. The total cost of 
these improvements was estimated by 
the local Commissioner appointed by 
the Subordinate Judge at Rs. 483-3-0, 
and this estimate was acoepted by both 
parties as correct. The Court, at the 
time of passing the final decree, should 
apportion this sum on the parts of the 
house allotted to each party and order 
the plaintiff to pay his proportionate 
share of the improvements before he can 
get actual possession of it. 

W.S./R.K. Appeal allowed. 


(1) A. 1. R. 1924 All. 131=15 All. 6SC. 

(2) A. I. R. 1918 P. C. 1. 


Fateh Md. y. Ghulam Md. (Tek Chand, J.) 
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* A. I. R. 1928 Lahore 959 

Jai Lal, J. 

Mamman —Defendant—Appellant. 

v. 

Kallu Mal— Plaintiff—Respondent. 

Second Appeal No. 3229 of 1927, De¬ 
cided on 8th June 1928, from decree of 
District Judge, Delhi, D '• 30th July 1927. 

# (a) Adverse jjossession—Relationship of 
landlord and tena>it alleged to he only ground 
of permissive possession — Relationship not 
established —Possession is adverse . 

Where the relationship of landlord and 
tenant was not found to exist between the par¬ 
ties and that being the only ground on which 
defendant’s possession was alleged to have been 
permissive in its inception, it must be assumed 
that it was in defendants own right and there¬ 
fore adverse to the plaintiff : .4. J. R. 192G 
Lah. 13 ; A. I. R. 1927 Lah. 70 ; A. I. R . 1926 
Mad. 177 ; A. I. R. 1927 AIL 799 ; A. I. R. 1927 
Lah . 777; and 41 All. 669; List. [P 959 C 2] 

(b) Possession—“In absence of evidence it is 
presumed to be in one's own right . 

Ordinarily a person in possession of property 
must be deemed to be so in his own right unless 
this presumption cm be displaced by proving 
facts which are sufficient to rebut it. 

[P 959 C 2) 

Shamair Ghand —for Appellant. 

Sardha Ram —for Respondent. 

Judgment.— In 1926 Kallu Mal, res¬ 
pondent instituted a suit against Main- 
man, appellant for ejeotment of the latter 
from a house and for the recovery of the 
arrears of rent from him on the allegation 
that he was his tenant. This suit was 
dismissed as the Court found that the 
relationship of landlord and tenant did 
not exist bstween the parties. 

Thereupon the suit out of which this 
second appeal has arisen was instituted 
by Kallu Mal for possession of the house 
and also for recovery of Rs. 25-4-3 as 
mesne profits calculated at the same rate 
as the rent was alleged in the former 
plaint to have been fixed. The trial Court 
dismissed the suit but the learned District 
Judge on appeal has deoresd it and the 
defendant has oome up to this Court on 
second appeal. 

It is to be borne in mind that in the 
present plaint also the plaintiff states 
that the defendant was originally his 
tenant, and that his oause of action has 
arisen on the denial by the defendant of 
his title in the previous suit. The lear¬ 
ned District Judge has found, and this 
finding is not contested before me by 
either party, that the plaintiff was 
originally the owner of the house and 


that the defendant has been in possession 
thereof for about 30 years. He has re¬ 
versed the decree of the trial Court on 
the ground that mere non-payment of 
rent does not amount to adverse posses¬ 
sion and that the 

respondent’s (defendant’s) possassfon has never 
been more than permissive 

In my opinion the view of the learned 
Judge is not correct on the facts found by 
him. It having been found that the 
relationship of landlord and tenant did 
not exist between the parties and that 
being the only ground on which the de¬ 
fendant's possession was alleged to have 
been permissive in its inception, it must 
be assumed that it was in defendant's 
own right and, therefore, adverse to the 
plaintiff. Ordinarily a person in posses-' 
sion of the property must be deemed to' 
be so in his own right unless this pre¬ 
sumption can be displaced by proving 
facts which are sufficient to rebut it. 

The counsel for the respondent cited 
A. I. R. 1926 Lah. 13, A. I. R. 1927 
Lah. 70, Bhadrayya v. Jaggaraju (l), 
Ram Surat Singh v. Badri Narain Singh 
(2), Dullah v. Alt. Sardarani (3) and Jai 
Chand v. Giridar Singh (4) and also 
several other cases all of which, however, 
are distinguishable from the present oase. 
The cases are clearly distinguishable 
where the question is whether Art. 142 
or 144, Soh. 1, Lim. Aot, applies or whe¬ 
ther it is for the plaintiff tp prove his 
possession within 12 years of the suit or 
the defendant has to prove his adverse 
possersion for more than 12 years. There 
is farther a dear distinction between thi 3 
oase and the cases where the factum of 
the defendant's possession is in issue or 
where the Courts have, in the absence of 
clear proof to the oontrary, held that 
possession must be deemed to be with 
the lawful owner of the property in dis¬ 
pute. In the present case the defendant 

is admittedly iu possession and the Dis¬ 
trict Judge has found that this posses¬ 
sion has oontinued for about 30 years. 
The real question to determine, there¬ 
fore, is the nature of the defendant’s 
possession. 

The oases cited are no authority for 
the proposition that the defendant’s pos- 
i es3i0Q J f P rovec * to have oontinued for 

(1) A. LB. 1996 Mad. 177. 

(2) A. I. R. 1927 All. 799. 

(3J A. I. R. 1927 Lah. 777. 

(4) [1919] 41 All. 669=52 I. 0. 366=17 A. L 
J. S14. * * 
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more tbau 12 years must in every case 
bo deemed to be under tbe person in 
whom the title in the property vests. In 
my opinion if the defendant succeeds in 
proving his exclusive possession for more 
than 12 years, he is eutitlso to a decree 
unless the plaintiff can prove affirmatively 
that such possession was derived from 
him or was with his permission. In this 
case, therefore, the defendant having 
proved his possession for more than 30 
years and the plaintiff having failed to 
prove the permissive nature of such pos¬ 
session, the suit should have been dis¬ 
missed. 

I accept the appeal, set aside the decree 
of the learned District Judge and restore 
that of the trial Court with costs 
throughout. 

W.S./R K. Appeal allowed. 

A. I. R. 1928 Lahore 960 

Jai Lal, J. 

Har Kaur— Plaintiff—Petitioner. 


v. 

Chamba— Defendant—Respondent. 

Civil Revn. No. 84 of 1928, Decided on 
4th October 1928, from the order of the 
Addl. Dist. Judge., Ferozepore, D/- 18th 
October 1927. 

(a) Civil P. C., 0. 25. 21. 1 —Pauper suit al¬ 
lowed—Security for costs demanded—bo excep¬ 
tional circumstances disclosed for demanding 
security—Order to furnish security Is a mate¬ 
rial irregularity—Ground that the claim is 
based on cral evidence is irrelevant. 

Where a plaintiff is allowed to sue in forma 
pauperis but is ordered to furnish security on 
an application by defendant for costs without 
exceptional circumstances being disclosed, tbe 
order for furnishing costs is a material irregu¬ 
larity as virtually he is deprived of the benefit of 
the order since it is almost impossible tofurnish 
s°curitv. The ground that the case is based on 
oral evidence is irrelevant at this stage. 1- 
c. W.N. 163, Expl.; A. I. It. 1923 [ g a g r |f 0 ' 

Avpr» L 

lb) Civil P. c., 0. 25-Scope. 

The provisions of 0.25 are very wide and 

circumstances should be taken into considera¬ 
tion for ordering security to be furnished^ ^ ^ 

Duni Chand— for Petitioner. 

Gullu Bam—lor Respondeat. 

Judgment—Tbe petitioner was per¬ 
mitted to sue in forma pauperis and on 
the application of the defendant the trial 
Court directed her to give security for 
the oosts of the defendant under 0.25. 
R 1, Civil P. C. This security not hav¬ 
ing been furnished according.to the direc¬ 
tions of the Court, her suit was dismis¬ 
sed and an application to restore the same 


was also dismissed. This petition for re¬ 
vision has been presented by the plaintiff 
and it is contended on her behalf that 
the Court is not legally competent to 
direct a plaintiff, who has been permitted 
to sue in forma pauperis to furnish secu¬ 
rity under 0. 25, and reliance is placed 
on Rafizanv. Abdul Karim (l), in which 
it is laid down that the Court has no 
power to direct a pauper plaintiff to give 
security under 0. 25, R. 1, Civil P. C, as 
such an order would practically mean 
depriving the plaintiff of the benefit of 
the order permitting him to sue as a 
pauper. I agree with this last remark. 
But, as at present advised, I am not pre¬ 
pared to hold as th6 Calcutta High Court 
has done, that the Court has no legal 
power to direct a plaintiff under such 
circumstances to furnish security. The 
provisions of O. 25 are wide enough to 
cover the case of every plaintiff. 

In my opinion the view taken by the 
Rangoon High Court in Ma Saw v. Mg. 
Shice Gon (2) is more reasonable. It has 
been held in that case that except in ex¬ 
ceptional cases security should not be 
taken from a plaintiff, who has been per¬ 
mitted to sue in forma paupris. In the 
present case no exceptional circum 
stances have’been disclosed to entitle the 
Court to demand security. The plaintiff 
applied for permission to be allowed to 
sue as a pauper because she had no inr : 
movable property sufficient to pay Court-j 
fee stamp on the plaint, and ordinarily it 
would be almost impossible for her to 
furnish security. The order passed by, 
the trial Court virtually deprives her of* 
the benefit of the order made in her; 
favour under 0. 33. The ground men¬ 
tioned in the order dismissing the ap¬ 
plication for restoration that the plain¬ 
tiff's case rested on oral evidence is ir¬ 
relevant at the present stage. I consider 
that in this case the Court below has 
acted with material irregularity in 
directing the plaintiff to furnish security. 

I accept this petition and setting aside 
the order of the Court below restore the 
plaintiff's suit to its original number and 
remand it to the trial Court to proceed 
with it in accordance with law. There 
will be no order as to the costs of these 
proceedings. 

a.l./r.k. 


Case remanded. 


(1) [1908] 12 C. W. N. 163=7 C. L. J. 312. 
12) A. I. R. 1923 Rang. 244. 
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Shadi Lal.G. J. 

Emperor —Petitioner. 

• v. 

Shahzad Ahmad —Accused — Respon¬ 
dent. 

Criminal Revn. No. 1580 of 1928, De¬ 
cided on 19th October 1928, reported by 
the Dist. Mag., Karnal, D/- 21st August 
1928. 

Criminal P. CS . 439— High Court can in- 
terfere with sentence injlictcd by lower Court, 
if it is manifestly inadequate — Additional 
sentence can be imposed even though the accused 
served out the sentence injlicted upon—Con¬ 
viction under S. 409, Penal Code—Sentence of 
one day's imprisonment till the rising of Court 
and fine of Its. 100 was held inadequate and 
enhanced . 

The Court of revision is slow to interfere, 
where interference involves the limprisonment 
of a person already discharged from jail, but 
that circumstanoe alone cannot bo allowed to 
operate as an insuperable obstacle to the en- 
hancoment of a sentence. The test is that the 
Court should not interfere if the sentence 
passed involves substantial punishment, but 
that it should interfere if the sentence is mani¬ 
festly inadequate. It is competent to the High 
Court to impose an additional sentonce of im¬ 
prisonment on revision, even where the accused 
has served out the sentence of imprisonment 
inflicted upon him by the lower Court. 7 P. R, 
1889 and A. I. R. 1926 Bom . 256, Rel. on. 

S was charged with criminal breaoh of trust 
under 8 . 409, Penal Code, and sentenced to 
simple imprisonment till the rising of the 
Court and a fine of Rs. 100. 

Held: that the penalty imposed was wholly 
inadequate and should be enhanced. 

[P 962 C 1] 

Bishart Narain for Government Advo¬ 
cate —for fcho Crown. 

S. M. Haq —for Respondent. 

Facts. — The accused, on conviction 
by Khan Sahib Chaudhri Miran Bakhsh 
exeroising the powers of a Magistrate of 
the 1st Class in the Karnal District, was 
sentenced by order, dated 6th August 
1928, under S. 409, I. P. C to undergo 
simple imprisonment till the rising dt the 
Court and a fine of Rs. 100 or in default 
to undergo further simple imprisonment 
for four months. 

The facts of this case are as follows: 

Shahzad Ahmad, accused, an Assistant 
Mobarir working in Police Station, 
Smalka, District Karnal, has been charg¬ 
ed with committing criminal breaoh of 
trust, in taking Rs. 10-8-0, while acting 
under colour of office on 21st July 1928. 
Ten full grown camels and three young 
ones were impounded by Shahzad Ahmad, 
1928 L/121 & 122 


who released them after recovering Rg. 15. 
Out of this sum he credited only Rs. 2 
a9 fine and Rs. 1-9*0 as feeding charges, 
lie did this by forging the registers and 
making false entries, as is folly Bet out 
in the judgment of the Magistrate. The 
accused pleaded guilty and implored for 
pardon and mercy. He was convicted 
under S 409, I. P. C. and sentenced to 
simple imprisonment till the rising of 
the Court and a fine of Rs. 100. 

The proceedings are forwarded for re¬ 
vision on the following grounds: 

The offence of criminal breach of trust 
by a Government servant is a very serious 
one and not one which can be passed 
over lightly. The sentence in such a 
case should be deterreot. The sentence 
imposed in the present case far from be¬ 
ing deterrent is, in my opinion, calculat¬ 
ed to encourage the commission of simi¬ 
lar offence. 

The Magistrate has been unduly in¬ 
fluenced by the family record of the ac¬ 
cused. Considering the family record, I 
think the offence of the accused becomes 
all the more glaring and deserving of 
severe punishment by contrast. 

The accused is nearly 29 years of 
age and has more than four years' service 
in the police force. Under these circum¬ 
stance* the Magistrate’s remarks regard¬ 
ing his age and inexperience are not 
justified. 

The Magistrate attaches undue weight 
to the fact of admission of guilt by the 
acoused. As a matter of fact the oase 
against the accused was so clear that he 
had no alternative. 

The amount misappropriated is irre¬ 
levant; the fact of misappropriation is the 
important point. 

I submit that in the public interest a 
substantial sentence of imprisonment 
should be inflicted on tho acoused. 

Order .—The evidence on the record 
leaves no doubt whatsoever, and indeed 
it is admitted by the accused himself, 
that he committed the offence of 
criminal breach of trust in respeot of a 
sum of money whioh he had received on 
behalf of Government in his capacity as 
an offioer-in-obarge of a police station. He 
ha9 accordingly been convioted tinder 
S. 409, I. P. C and sentenced to a fine of 
Rs. 100 and simple imprisonment “till 
the rising of the Court.” The Distriot 
Magistrate has referred the case to this 
Court with a recommendation that in 
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view of the serious nature of the offence 
a deterrent sentence should be imposed. 

I have listened to the able arguments 
advanced by the learned counsel for the 
convict, and after examining all the facts 
bearing upon the question of punishment 
I have reached the conclusion that the 
sentence passed by the trial Magistrate is 
manifestly inadequate. It is true that 
he Court of revision is slow to interfere, 
where interference would involve the 
imprisonment of a person already dis¬ 
charged from jail; but, as pointed out by 
Plowden, J. in Gohar v. llahammad (l), 
upon which the learned counsel has 
placed his reliance, that circumstance 
alone cannot be allowed to operate as an 
insuperable obstacle to the enhancement 
of a sentence. The test laid down in 
that case is that the Court should not 
interfere if the sentence passed involves 
substantial punishment, but that it 
would interfere if the sentence is mani¬ 
festly inadequate. Indeed, it has been 
held by the Bombay High Court in 
Emperor 7. Shankar Narayan (2), that it 
is competent to the High Court to impose 
an additional sentence of imprisonment 
on revision, even where the accused has 
served out the sentence of imprisonment 
inflicted upon him by the lower Court. 

It is true that the conviction in the 
present case will entail loss of service, 
but that is an inevitable result in every 
case of conviction of a public servant 
under S. 409,1. P. C. It is to be remem¬ 
bered that the law prescribes transporta¬ 
tion for life or imprisonment for ten 
years a3 the maximum punishment to be 
imposed upon an offender of this charac¬ 
ter. The convict in this case, not only 
misappropriated the money, but also for¬ 
ged several entries in the registers kept 
by him, and the conclusion is irresistable 
that the penalty imposed by the trial- 
Magistrate is wholly inadequate. Having 
regard to all the pros and cans of the 
case I am of opinion that the accused 
should suffer rigorous imprisonment for 
a period of one year, and I order accord¬ 
ingly 

A.L /R.K. Sentence enhanced. 


(1) [1869J 7 P. R. 1893. 

(2) A. I. R. 1923 Bom. 256. 
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Addison, J. 

Abdur Rahman —Defendant—Appel¬ 
lant. 

v. 

Rura and others —Plaintiffs and— 
Defendants—Respondents. 

Second Appeal No' 276 of 1923, De¬ 
cided on 24th September 1923, from 
decree of Dist. Judge, Gurdaspur, D/- 
3rd November 1927. 

(а) Punjab Alienation of Land Act (13 of 
1910)— Applicability — Non-agriculturist cre¬ 
ditor inducing agriculturist to take liabilities 
of his agriculturist debtor and take a mortgage 
of debtor's land—Mortgage is not prohibited. 

It is not the object of the Alienation of Land 
Act to prevent a non-agriculturist from recover¬ 
ing money due to him from an agriculturist by 
any legal means in his power. Where, there¬ 
fore, such a person induces an agriculturist, 
to pay of! a debt due from the debtor agricul¬ 
turist, and take a mortgage of land from him 
as security for himself, there is nothing in 
law to prevent such a course. It is immaterial 
whether the mortgagee pays in cash or gives 
his bond, nor has he anything to do with the 
correctness of the account or real amount due 
from the debtor beyond what the debtor him¬ 
self admitted and asked the mortgagee to pay; 
119 P. L. R. 1916, Foil. (P 963 C 2] 

(б) Contract Act, S. 43— Joint-debtors. 

Where the debts are jointly incurred the 

liability of each is for the whole amount. 

[P 953 C2] 

(c) Hindu Law — Widow — Debts—Interest 
entered in bond —Admission by widow is valid. 

Where the interet on the amount charged 
is clearly entered in the bond, it cannot be 
said that the widow of the debtor was wroog 
in admitting the interest charged. [P 963 C 2J 

(d) Hindu Law— Widow—Debts—Husband's 
property can be charged with debts left by him. 

Where the husband has left debts his widow 
is perfectly entitled to acknowledge them and 
charge her husband’s land with those debts; 
17 P. R. 1919 (F. B.), Foil. [P 964 C 1] 

Nawal Kishore —for Appellant.’ 

Ghulam Mohiuddin—tor Respondents. 

Judgment —This was a suit by the 
reversioners for a declaration that a 
mortgage for R 3 . 500 effected by Mt. 
Jano, a widow, in favour of Abdul 
Rahman should not affect their rever 
sionary rights, as it was without con- 
sideration and necessity. The de 
was that the mortgage was incurred to 
pay off her deceased husband s debts and 
thus it was for a necessary purpose. 
The trial Court dismissed the suit, con 
sidering that the defence had been estab 
lished. The District Judge, on appeal, 
has decreed the suit, holding that neither 
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necessity nor consideration had oeea 
proved on certain findings arrived at by 
him. Against this decision tho mort¬ 
gagee defendant has preferred this second 
appeal. 

The learned District Judge stated that 
a number of points had been brought 
out in the evidence, though not raised 
in the ploiding3 and he summarized 
them as follows : 

(L) The deceased husband of the widow 
was not the solo debtor of Kaka Singh 
but he and one Sultan were joint debtors 
of Kaka Singh. He held that it was for 
the defence to show that tho debts in¬ 
curred jointly by Buta and Sultan were 
a valid charge against the estate of Buta 
alone. 


The second point mentioned by the 
District Judge has no significance and 
need not bo referred to. 

The third point was that the principal 
was only Rs. 350 while the interest 
amounted to Rs. 142 at the rate of 
thirty-seven per cent per annum. He 
thought that such a high rate was more 
than the customary rate charged in such 
oases, and that the widow was not acting 
prudently in acknowledging interest to 
dihat extent. The fourth point was that 
the District Judge thought that the 
widow might have waited till the rabi 
crop was cut and paid her husband's 
debts out of her income. It may be 
noted that she alleged that, owing to a 
dispute between the widow and the 
reversioners, the land had not been 
•watered and there was no crop. 

The fifth point was that Mt. Jano as 
a witness had stated that the mortgage 
was in favour of Kaka Singh and not in 
favour of Abdul Rahman, and that, as 
Kaka Singh was a non agriculturist, 
such a mortgage did not appear to be a 
good one. 


Haying mentioned the above points as 
having been brought out in evidence 
though not raised in tho pleadings, the 

earned District Judge then went on a 3 

follows : 

(1) ‘bat tho debts have been 
Pf°* ed bo du e jointly from Buta and Sultan, 
so that they are not a oharge in full against tho 
estate of Buoa, (2) that the oirounmances of 
the mortgage are suflioiontly suspicious to 
warrant my reporting them to the Deputy 
Commissioner for suc h enquiry as ho mav 
deem desirable. Kaka Siugh is an Arora and 

i,» n Hfi^ 8nOU,tUri3 i-' aad thou « h he would be 
justified1 m persuading an agriculturist to take 

up another agnoulturist’s liabilities the present 


mortgage is a very doubtful one. Ou these 
finding.-* I hold that neither necessity nor con¬ 
sideration have been proved. 

Apparently, therefore, the District 
Judge only came to these two findings 
mentioned above. I do not understand 
his second finding. It was held in 
Haidar v. Fateh Khan (1) that : 

It is not tbe object of the Alienation of Land 
Act to prevent a uon-agriculturist from recov- 
eriug money due to him from an agriculturist 
by any legal means in his power and if such a 
person can induce an agriculturist to pay off a 
deot due to him and to take a mortgage of land 
from his debtor as setrurity for himself, there 

Qothing in this Act to prohibit such a course 
It is immaterial whether the ^mortgagee pays 
in cash or gives his bond, nor hae ho anything 
to do with tho correctness of the account or 
real amount due beyond what the debtor him- 
heif admits and asks the mortgagee to pa.- for 
him. 

On the record it is perfectly clear that 
Abdul Rahman is the true mortgagee, 
and that Kaka Singh is not mortgagee! 
Abdul Rahman gave a bond to Kaka 
Singh it is true, but that is nothing, as 
pointed out in the above ruling. He has 
paid otf part of the bond as admitted by 
tbe learned District Judge. The second 
finding, therefore, of the District Judge 
amounts to nothing and he erred in law 
in arriving at it. 


Tbe first finding of the District Judge 
was that the debts were not a charge in 
full against the estate of Buta as they 
were jointly incurred by Buta and Sultan. 
The liability, of each, however, is for 
the whole amount. This finding is also 
incorrect in law and cannot be aocepted. 

If these are the only two findings of 
tbe learned Distriot Judge as categori¬ 
cally stated by him at the end of his 
judgment, it is obvious that this appeal 
must be accepted. I think it better, 
however, to discuss some of the other 
points which, he stated, were brought 
out in the evidence though not raised in 
the pleadings, even though they are not 
stated to be findings. 

The first and second of these points are 
already dealt with when disposing of 
finding No. 1. Point No. 3 is about 
interest. It is quite clear that interest 
on the amount charged is dearly entered 
in the bond and it oanoot be said that 
the widow was wrong in admitting tht 
interest charged. 

The fourth point was that the widow 
should have waited until the rabi oroD 

(1) [1016] 119 P. L. H. 1916=37 I. CTm=- 
114 P. W. R. 1916. T 
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was ready. Apart, however, from there 
being evidence that there was no rabi 
crop, it is not the duty of a widow to 
wait until she receives sufficient income 
to pay'off her husband’s debts. It might 
be the ca=e that if the income was suffi¬ 
cient and she was borrowing money for 
herself an enquiry may be directed as to 
whether she was entitled to borrow 
money seeing that the income she was 
I receiving was ample for her ; but, where 
(the husband has left debts, I know of no 
authority which lays down that the 
widow is not entitled to acknowledge 
them and to charge her husband’s land 
with those debts : see in particular the 
remarks at p. 55 of.17 P. B. 1919 [ Mt. 
Mikor v. Chhaju Ram (2).] 

For the reasons given above it is 
obvious that the learned District Judge 
erred in law in finding that there was 
no necessity for the full amount, and 
that there was no consideration. I, 
therefore, accept the appeal and dismiss 
the suit with costs throughout. 

w S /R.K. Appeal accepted. 

-mTl9l9j 17 P. K. 1919=49 I. C. ‘281=6 
I\ W. R. 1919 (F.B.). 
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Johnstone,J. 

Fateh Nur, and others— Plaintiffs and 
Defendants—Appellants. 

v. 

Jiwan —Defendant—Respondent. 

Second Appeal No. 308 of 1928, De¬ 
cided on 18th June 1928, from decree of 
Dist-Jud&e, Jhelum, D/- 10th Aug. 1927. 

(а) Limitation Act S. 5—Application J or re¬ 
view on reasonable ground is a sufficient cause 
_ Period should be excluded—Limitation Act, 

S. 14. 

Whore an application for review is admitted 
to a hearing and there is a reasonable ground 
for review inasmuch as tho Court had referred 
to statements that were not a part of the re¬ 
cord of the suit, the application is prosecuted 
bona fide and the period should be exempted : 
4. I. li. 1917 P.C. 156, Foil. [P-965 C 1] 

(б) Practice — Appeal — Evidence — Point 
raised In grounds of lower Court—Documents 
disregarded—They can be referred to for sup¬ 
porting decision—Civil P. C.. 0. 41, R. 22. 

Where a party had raised a matter in his 
grounds of appeal in the lower Court, he can 
support the judgment of that Court .in second 
appeal by referring to documents whi-h that 
Court disregarded. [P 965 C 1] 

(c) Evidence Act, S. 114—Common ancestor 
appearing in pedigree table—llis ions in joint 


possession in equal shares — Presumption is 
that common ancestor held the property. 

Where the name of the common ancestor 
appears in the pedigree-table and where his 
sons are found to be in joint possession of tho 
property holding equal shares, the presumption 
is that the common ancestor held the property : 
56 P. R 1905 ; 41 P.R. 1914 ; and A. I. It. 1927 
Lah. 847, Foil: A. J. R. 1927 Lah. 477, 
Kef- [P 965 C 2] 

Mool Chand for Gulam Rasul — for 
Appellants. 

Muhammad Khursliaid Zaman — for 
Respondent. 

Judgment.—This appeal relates to a 
disputed succession to an occupancy 
holding of -57*14/20 kanals of land, a 
half-share in which was formerly held 
by Jiwan defendant. When Dadu, who- 
held the other half died a year before the 
suit the revenue authorities mutated 
Dadu’s share in the name of his first 
cousin Jiwan and the plaintiff proprie¬ 
tors then instituted the present suit for 
possession of Dadu’s share on tho ground 
that his rights were extinguished. Two 
proprietors ‘did not join the suit and 
were made pro forma defendants. The 
trial Court, holding that Jiwan had failed 
to establish that the common ancestor 
of Jiwan and Dadu had occupied the land, 
granted the plaintiffs a decree for 14/30 
of Dadu’s land ; and.the remaining 1/30, 
the share of the pro forma defendants 
was not decreed. Against that decree 
Jiwan appealed. The Officiating District 
Judge took an opposite view and dis¬ 
missed the »suit on 10th August 1927. 
Thereupon the plaintiffs filed an applica¬ 
tion for review on the ground that the 
Officiating District Judge had relied on 
statements in a record of 1856, which 
was’not part of the record of the suit, 
and also because they had other docu¬ 
ments which rebutted the evidenco of 
the record of 1856. The application 
came before the permanent District 
Judge, who rejected it by his order dated 

15th November 1927. 

The plaintiffs have now instituted a 
second appeal and have also filed a peti¬ 
tion for revision of the order dismissing 
the application for review. The second 
appeal was presented on 26th January 
1928, and a preliminary objection has- 
been taken by the learned counsel for the 
defendant- Jiwan, 'that the appeal is 
barred by time. The plaint, ds had 
prayed for exemption under S. 5, Limita 
tion Aot, on the ground tha.t the period 
spent by them in prosecuting their ap- 
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plication for review should not be 
counted in the computation of days. 
For the -defendaut it was argued that 
such a period should only be excluded if 
the grounds for review were reasonable 
and that three out of the four grounds 
for review were really grounds of appeal. 
Reliance was placed on one or two autho¬ 
rities. On 1 the other hand, the ap¬ 
plication for review was admitted to a 
hearing and there was a reasonable 
ground for review inasmuch as the Offi¬ 
ciating District Judge had referred to 
'statements that were not a part of the 
record of the suit. I am satisfied that 
the plaiotiffs;prosecuted the application 
for review -bona fide, and Brij Indar.- 
'Singh v. Kanshi Bam (l), is a clear 
authority in favour of the plaintiffs. 
The preliminary objection regarding 
limitation is accordingly overruled. 

I turn now to the merits of the ap¬ 
peal. Dadu being the last holder, the 
onus lay on Jiwan defendant to prove 
that a common ancestor of himself and 
Dadu had occupied the land. The case 
for Jiwan is that Sultan, the com¬ 
mon grandfather of Jiwan and Dadu, 
<3id occupy the land, but the revenue 
records do not go so far back. The 
lower appellate Court relied on (a) an 
order in the record of 1856, and (b) the 
statements of certain witnesses. Now, 
neither the order nor the statements 
are to the effect that the suit land was 
the subject of oooupanoy rights ; all that 
they show is that the ancestor of Dadu 
and Jiwan acquired occupancy rights in 
some land. Admittedly that land was 
not the land with which this litigation 
is concerned and the Officiating District 
Judge was manifestly wrong in drawing 
any kind of presumption as he did, from 
that circumstance. 

On the other hand, the same Judge 
disregarded some documentary evidence, 
on which the defendant Jiwan had re¬ 
lied. That evidenoe, according to the 
defendant’s case, raised a presumption 
in favour of the proposition that the 
oommon ancestor occupied the land. It 
is urged that the defendant cannot in 
second appeal support the judgment of 
the lower appellate Court by referring 
to documents whioh that Court had dis¬ 
regarded ; but I do not consider that that 
contention has any force, for the defen- 

(1) A. I. R. 1927 P.0. 166=46 Cal. 94=44 
I. A. 218 (P.O.). 


dant raised the matter in his grounds of 
appeal before that Court. 

The first document is a naql az munta- 
lihib asamiwar of 1860 (D-l) which shows 
that the three sons of Sultan held the suit 
land in equal shares as occupancy tenants. 
The second is a copy of the tenqih haquq 
mazarian of 1880 (d-2) : in the column 
of tenants appear the Dames of Ghulam 
Mohi-ud-Din and Choghatta (sons of 
Sultan) holding one-third eaoh, and of 
Dadu and another son of Khula Rakhsb 
(also a son of Sultan) holding the other 
one-third. The pedigree table is : 

Sultan 

_ i _ 

i i „ i . 

Khuda Bakhsh Choghatta Ghulam Mohi- 
I | ud-Din 

Jiwan 


Dadu X 

The Khasra numbers in D*1 and D-2 
correspond. The third document 19 the 
misl haqivat jamabandi of 1900 (D-3), 
the tenants then being Chogatta and 
Dadu in equal shares ; Ghulam Mohi-ud- 
Diu’s share went on his death to his 
widow and thence to the two per¬ 
sons just named. Here again the cor¬ 
responding khasra numbers have been 
traced and correspond. 

In view of these documents it is urged 
that the aooepted one-step presumption 
should be applied, and relianoe is placed 
on certain authorities : Soba Singh v. 
Nand Singh (2), Jivan Singh v. Ear 
Knur (3) and Palo v. Baira (4).. The 
principle laid down in those authorities 
is not overruled in Chandra Singh v. 
Alt. Banto (5). The point in the present 
case is that not only does the name of 
Sultan appear in the pedigree-table 
but in addition we find that in 1860 
the sons of Sultan were in joint pos¬ 
session and held equal ^shares. The 
combination of the two facts does raise 
a presumption in favour of the defen¬ 
dant Jiwan and para. 1 of p. 591 of the 
last oited anthorily confirms the view 
expressed above. 

I would hold, therefore, that the oom¬ 
mon anoestor of the deceased Dadn and 
Jiwan defendant occupied the land and 

(2) [1906J 66 P. R. 1906=101 P. L. R. 1906 
70 P. W. R. 1906. 

(5) [19141 41 P. R. 1914=51 P. L. R. 1914= 
22 I. 0. 415=34 P. W. R. 1914. 

(4) A. I. R. 1927 Lah. 847. 

(6) A. I. R. 1927 Lah. 477=8 Lah. 584. 
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that the decision of the lower appellate 
Court, though not based on the evidence 
on which it should have been based, 
is correct. The appeal fails and is dis¬ 
missed with costs. 

W.s/r.K. Appeal dismissed. 
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Jai Lal, J. 

Kishan Singh — Plaintiff—Appellant. 

v. 

Faqir and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 266 of 1928, De¬ 
cided on 1st October 1928, from decree 
of Additional District Judge, Amritsar, 
D/- 3rd October 1925. 

(a) Custom ( Punjab) — Custom previously 
established — Instances showing contiyiuity 
occurring after iyistitution of suit relating to 
custom—Instances arc important and should 
be relied upon—Evidence Act , 6’. 13. 

Where a custom has been established, in¬ 
stances showing that there has been no vari¬ 
ation in the custom are important and should 
be relied upon, no matter if such instances 
relate to transactions which took place after 
the suit involving the question of oustom had 
been instituted. [P 966 C 2] 

(b) Evidence—Value of—Summary proceed - 
ings—Decision \n t is no strong evidence of 
custom . 

Where the proceedings of a case are neces¬ 
sarily summary as in objection proceedings 
much reliance cannot be placed upon the deci¬ 
sion of the case as an evidence of anv custom. 

[P 966 C 2] 

Lala Hargopal —for Appellant. 

Badri Das and Shiv Charan Das— for 
Respondents. 

Judgment. —The main question in¬ 
volved in this case is whether the non¬ 
proprietors (karain3) of the village Jhabal 
Kalan in the Taran Tahsil of the 
Amritsar District have an unrestricted 
right to alienate the sites in their posses¬ 
sion. The District Judge has answered 
this question in the affirmative, but has 
granted a certificate to the plaintifl, the 
proprietor, and consequently this second 
appeal has been preferred to this Court. 

It is contended on behalf of the appel¬ 
lant that the general custom being to the 
effect that the non-proprietors have no 
right to alienate the sites in their pos¬ 
session, the burden of proving affirm¬ 
atively that a custom to the contrary 
existed in this village was on the defen¬ 
dants, the vendees in this case. That is 
true, but the District Judge has held 
that the defendants have discharged that 


burden. In support of his conclusion 
the learned Judge has relied upon the 
judgment of Martineau, J., in a previous 
suit brought by the present appellant 
against one Jaggu and others in which 
the same que3tioo, as is involved in this 
case, arose and after considering the 
entire evidence the learned Judge came 
to the conclusion that the custom pro¬ 
pounded by the vendees had been fully 
established by the evidence on the record. 
He cited a large number of instances in 
which alienation had taken place in the 
village and had not been objected to by 
the proprietors. 

The learned District Judge on this 
-occasion has made reference in his judg¬ 
ment to other alienations that took 
place after Martineau J., decided the 
previous appeal. An objection is taken 
by the appellant that such instances 
should not be relied upon because they 
relate to transactions which took place 
after the present suit had been instituted. 
In this contention I do not agree as the 
instances are important to show that 
there had been no variation in the custom 
and strengthen the vendee’s case. It is 
to be observed that one of the cases relates 
to the attachment and sale of a site held 
by a non-proprietor in execution of a 
decree obtained by one of the proprietors. 
That is a very important factor in deter¬ 
mining the custom. 

The learned counsel then says that the 
District Judge did not discuss the im¬ 
portant evidence relied upon by his 
client. He specially refers to the wajib- 
ul-arz of 1891-1892 in which a custom 
which is in accordance with the general 
custom of the province, is recorded.- But 
the wajib-ul-arz of 1911-1912 makes no 
mention of such a custom. 

Another document relied upon is 
P-4, which is an order by a Civil Judge 
dated 14th September 1907 upholding 
the objection of the proprietors to the 
attachment of a site belonging to a iion- 
proprietor in execution of a decree, lue 
case, however, does not appear to havej 
gone further and the proceedings in such 
cases are necessarily summary and muc i 
reliance cannot be placed on this instance.) 
The other documentary instances relieci 
upon on behalf of the appellant do not 

call for any serious notioe. 

In my opinion the learned District 
Judge was fully entitled on the materia 
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before bim to come to the conclusion that 
a special custom, such as was set up by 
the vendees in this case, had been estab¬ 
lished and agreeing with his conclusions, 
I dismiss this appeal with costs. In view 
of the above, I do not think it necessary 
10 give any finding on other matters that 
have been decided against the appellant 
by the District Judge. 

The learned counsel in tire end con¬ 
tended that, in any case, decree should 
have been given to the appellant for pos¬ 
session of a portion of the disputed land, 
which is not included in the 9ale-deed 
and which, it is alleged, the defendants, 
the vendees, took forcible possession of. 
But that was not the ground on which 
the plaintiff originally sought the relief. 
The plaintiff merely came to the Court 
on the ground that the non-proprietor 
was not entitled to sell the land in dis¬ 
pute. I do not, therefore, think that 
there is any force in this contention of 
the appellant. 

W.S./R.K. Appeal dismissed. 


* A. I. R 1928 Lahore 967 

Addison and Bhide, JJ. 

Kishan Chand —Plaintiff—Appellant. 

v. 

Narinjan Das and others —Defendants 
—Respondents. 

First Appeal No. 436 of 1924, Decided 
on Hth June 1928, from decree of Sub- 
Judge, 1st Class, Lahore, D/- 5th January 
1924. 

[a) Civil P. C., S. 11, Expl, 4 —Validity of 
will disputed in prior suit—Plea against 
specific provision of will not necessary in if— 
Subsequent suit aqainst that specific provision 
will not be barred by constructive res judicata. 

A suit Wiis brought by S against P to recover 
cortain funeral expenses of the testator on the 
basis of his will whioh made provision for his 
funeral expenses. In this suit the validity of the 
will was disputed. The will also contained a pro¬ 
vision for ‘‘election” under certain conditions 
which was now iu dispute in another suit 
brought by P against S. 

Held: that in the previous suit th 8 validity 
of the whole will was in dispute but the speci¬ 
fic plea against the provision for eleotion in 
the will was ;not nocessary in that suit and 
benoe that suit did not operate as constructive 
res judioata against the present suit. [P 969 C 1] 

# ( 6 ) Hindu Law — Wills—Bequest of an¬ 
cestral property not being illegal or against 
public policy Is not void ab initio but only 
voidable . 

The bar to the disposition of anoestral pro¬ 
perty by will under Hindu law is not based on 


public policy and cannot be said to be a part of 
the general law of the country of which igno¬ 
rance cannot be excused. The question is one 
of private rights uuder the personal law of the 
pirties concerned. The bequest of ancestral 
property therefore not being illegal, is not void 
ab initio but only voidable: Be Oliver's Settle¬ 
ment, 1 Ch. .191; Re Beale's Marriage Settle¬ 
ment, 1 Ch. 256; Re Wright, 2 Ch. 288: and Re 
Nash 2 Ch. 450; Dist.: 40 Mad. 1122; 43 Mad • 
824; and A. I. R. 1926 Bom. 378; Ref . 

[P 970 C 2] 

(c) A\ H\ F. Province Government Tenant 
Act f3 of '18931— Transfer of Abadkari right in 
land—Subsequent sanction of Financial Com¬ 
missioner —Transfer is not bad. 

Abadkari rights in certain land were granted 
by Government to a person S. S afterwards 
relinquished his rights and got the land trans¬ 
ferred to his grandson. The transfer was 
made fir3t and then the application for its 
sanction was made to the Financial Commis¬ 
sioner and the sanction was acquired. 

Held: that the transfer of tbfc Abadkari 
rights must be deemed to have been completed 
and became absolute after the sanction of the 
Financial Commissioner was given.,The transfer 
was not bad beoause the sanction was not ac¬ 
quired prior to the transfer: 3 P.P. 1916 (Pev.), 
Dist.; 58 P. R. 1913 and 8S P. R. 1917, Bel. on. 

[P 974 C 2] 

Mehr Chand Mahajan, Anant Ram and 
Jajan Nath —for Appellant. 

Moti Sagar, TF. Chandra Datt, Badri 
Nath and S. L. Puri— for Respondents. 

Bhide, J.— The pedigree table of the 
parties concerned is a9 follows: 

R. B. Gopal Das 


R. S. Narin- R. S. Kishan Bishan Devi Das 
jan Das Das, Plaintiff Das 


Narinjan Das Narsingh Das 

Defendant 1. Defendant 2. 

On 9th July 1912, Rai Bahadur Lala 
Gopal Das died at the ripe old age of 
about 80, leaving a will dated 12th 
January 1912 by which he made a com¬ 
plete and final disposition of all his pro¬ 
perty, ancestral as well as self-acquired. 
The will was apparently carefully drawn 
up with the help of a lawyer; but soon 
after his death it became unfortunately 
the subjeot-matter of litigation amougst 
his heirs which, in one form or another 
has lasted to this day. 

The 9uit out of whioh the present ap¬ 
peal arises was lodged on 21st April 
1921, and was for possession of one-fourth 
share in certain shops situated at Lahore 
and Amritsar and a large area of land 
with a right of ocoupanoy situated in 
the Jhelum Canal Colony in the Sar- 
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godha District. The parties are Khatris 
and are governed by Hindu law. There 
had been disruption of the joint family 
and plaintiff was living separate from 
his father for several years before his 
father's death. The shops in dispute 
were, however, admittedly ancestral pro¬ 
perty and had not been partitioned. The 
land in the Sargodha Canal Colony had 
been acquired by Rai Bahadur Gopal Das 
as a grant from Government in recognition 
of his services. By the will, the shops 
in dispute were allotted to defendants 1 
and 2 who used to live with Rai Baha¬ 
dur Gopal Das and manage his property 
and were apparently his favourites. Ac¬ 
cording to Hindu law, Rai Bahadur 
Gopal Das had no right to make a dispo¬ 
sition of the ancestral property by will 
and he had foreseen the possibility of ob¬ 
jections being raised to the will on that 
ground. But he had made a provision in 
the will for that contingency by giving a 
right of‘ election” to his heirs in the 
matter, on the lines of what is known in 
English law as the “doctrine of election.” 
The provision was as follows: 

If any of my heirs claims a right in the 
said property on the ground that it is ancestral 
property and does not act upoo this my will, 
then the arrangement to be followed shall be 
this, that he shall have to give back all the 
self-acquired property to be taken by him as de¬ 
tailed above to my two grandsons Narinjan 
Das and Narsingh Das and that he shall b> 
entitled to get only his share out of this ances¬ 
tral property according to Hindu law. My 
descendants shall have title to ray self-acquired 
property according to the conditions set forth 
above only in case they abide by my will in re¬ 
gard to this ancestral property and if they 
challenge my power of making a will with res¬ 
pect to the ancestral property they shall not 
be entitled to any of my self-acquired property 
and the will so far as it relates to the self-ac¬ 
quired property bequeathed to them as above 
shall be considered as cancelled and that 
property shall also go to my grandsons viz; 
Narinjan Das and Narsingh Das after my 
death. 

Plaintiff's allegation in the plaint 
was that the above provision in the will 
was null and void in law and equity and 
was not binding on him. He, however, 
stated in para. L7,of the plaint that if the 
Court held the provision to be valid and 
binding, he elected to retaio possession of 
the self-acquired property. 

The land in the Sargodha Colony was 
not mentioned in the will. The defendants 
pleaded that abadkari rights in this land 
had been granted to Rai Bahadur Copal 
Das in 1905, but the Rai Bahadur 


1928 

relinquished those rights and got the 
laud transferred to defendant 1 with the 
sanction of the Financial Commissioner. 
The 1 anl wa9 accordingly mutated in 
the name of defendant 1 on 14th Sep¬ 
tember 1907, and he had b^en in posses¬ 
sion ever since the transfer. Plaintiff 
disputed the genuineness as well as the 
validity of this transfer. His contentions 
were that the transfer had been fraudu¬ 
lently obtained by defendant 1 without 
the knowledge or oonscnt of Rai Bahadur 
Gopal Das and wa9 also void a9 it was 
not sanctioned by the Financial Commis¬ 
sioner in the manner required by law. A 
large number of other pleas were raised 
giving rise to as many as 24 issues, but 
it is unnecessary to go into them for the 
purpose of this appeal. The learned 
Senior Subordinate Judge found the 
material issues against the plaintiff and 
dismissei the suit. Plaintiff has ap¬ 
pealed and the two main points for de¬ 
cision in appeal may be stated as follows: 

(i) Is the provision in the will relating 
to the disposition of the ancestral pro¬ 
perty with the option of “election” 
given to the plaintiff as between the self- 
acquired and ancestral property null and 
voidand not binding on the plaintiff ? 

(ii) Was the transfer of the land in 
the Sargodha Colony in favour of defen¬ 
dant L void for any reason and is plain¬ 
tiff entitled to claim one-fourth share in 
it? 

As regards the first point, it was con¬ 
tended on behalf of the respondents that 
the validity of the will had already 
been the subject-matter of litigation 
between the parties and the matter was 
therefore “res judicata.” It appears 
that in the year I9L6, defendants 1 and 
2 sued the plaintiff for recovery of 
Rs. 737-12-2 on account of his share of 
the funeral expenses of his father and 
mother on the basis of a provision in the 
will to the effect that those expenses 
were to be shared by his sons and grand¬ 
sons and were to be a charge on his en¬ 
tire immovable property. In that suit 
plaintiff pleaded inter alia that the will 
was the result of undue influence and 
therefore null aud void, but did not 
specifically raise any objection to the 
provision in the will now under conside¬ 
ration. The contention of the learned 
oounsel for the respondents is that owing 
to his failure to raise the objection in 
the previous suit, plaintiff is now pre 
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eluded from raising it on account of 
Expl, 4, S. 11, Civil P. C. This conten¬ 
tion does not appear to me to be souod. 
The claim in the previous suit was con¬ 
fined to a share of the funeral expenses, 
and that claim ould only have been de¬ 
feated by showing that the will as a 
whole or at any rate the provision in the 
will relating to the sharing of the funeral 
expenses was null and void. The pro¬ 
vision with regard to ‘ election" even if 
it were hold to he inoperative, could not 
have rendered the whole will null and 
,void or affected in any way the claim 
jwith regird to the share of the funeral 
.expenses. In the circumstances I feel 
no hesitation in holding that the matter 
is nob res judicata and the question must 
[therefore be decided on its merits 

The doctrine of “election" is an equit¬ 
able rule of English law It is now in¬ 
corporated in Chap 22, Succession Act, 
1925, which applies to Hindus. But 
even before the doctrine was held to he 
applicable to Hindu wills: Mangaldas v. 
Bachhoddas B hag wan Das (1): That 
doctrine has been stated by Jarman as 
follows: 

That he who accepts a benefit under a deed 
or will muso adopt tho wholo oontents of the 
instrument confirming to all its provisions aud 
renouncing overy right inconsistent with it. 
If therefore a testator has affected to dispose 
of property which is not his own and has givon 
a be iefit to the person to whom that property 
belongs the devisee or legatee accepting tho 
benefit so givon to him must make good tho 
testator's attempted disposition but if on the 
other hand he chooses to enforce his proprietary 
rights ngliost the testator’s disposition, equity 
will sequester the property given to him for 
the purpose of making s itisfac&ion out of it to 
person whom he has disappointed by tho as¬ 
sertion of his rights. (Vide Jarman on Wills 
Vol. 1, p. 532, Gth Edn.). 

It will appear from the above that the 
option given to the plaintiff in the will 
in the present ease as regards choice bet¬ 
ween the ancestral and self-acquired 
property was in conformity with the 
equitable doctrine of “election" as stated 
above. The learned counsel for the ap¬ 
pellant has not attempted to challenge 
the applicability of that dootrine to 
Hindu wills generally bub has argued 
that the doctrine is inapplicable in the 
present instance, as the provision with 
regard to ‘election” is “illegal. 1 * In 
support of this argument he has relied 
upon the decision of Parwell, J. f in Be 

~(L [1890j 14 Bom. 488. ~ 


Oliver's Settlement (2), at p. 167 in 
which tho following passage occurs. 

The doctrine of election is a rule of equity 
by virtuo of which the Court of equity compels 
a recipient of tho testator's bounty to confirm 
to all the legal provisions of the will. It is 
somewhat startling thit this Court should be 
asked to extend it to illegal provisions, and to 
apply its doctrines for tho purpose of enabling 
a testator to evade a rule of law founded on 
public policy. Lord Nortbington pats it some¬ 
what strongly. After referring to the various at¬ 
tempts that hid been raide at law to evade the 
rule against perpetuity, he says: ‘It seems to 
me -most surprising, that after these puerile 
attempts had been made upon the narrow, fet¬ 
tered and technical reasonings of Courts of law, 
and beon rejeoted and exploded with contempt 
and derision, that it could ever have entered 
into the head of man to think, that be could 
subvert tho fundamental principles of property, 
by the aid of this Court.’ And-Sir Richard 
Arden, M. R. in Mainwaring v. Baxter (3) 
where another attempt at evading the rule 
agiinst perpetuities was made, said that ho 
adopted Lord Northington’s words. Kekewich, 
J., has said, and it is tho basis of hia judgment, 
that it is immaterial whether the appointment 
fails because it offonds some rule of law, or 
because it offends the construction of the 
power. With all deference to him, the differ¬ 
ence appears to me to be vital. In the one oaso 
the testator openly and avowedly breaks tho 
general law, aud asks the Court of equity to par¬ 
ticipate in his legal act by giving effect to it; in 
the other he merely attempts to exceed the 
limits set to his power by the donor thereof in 
the particular case—limits whioh the donor 
might have extended without any breaoh of 
genoral law. Thus, limitations which infringe 
the rule against perpetuity are void on the faoo 
of the will but a devise of Blaokaore by a 
testator who has no interest therein is not ille¬ 
gal, nor is it void on the face of the will, but 
depends on an inquiry into the testator’s titlo. 

It is the well-known distinction pointed out 
by Lord Westbury in Cooper v. P/iibfcs (3) bet¬ 
ween the general law of tho country, for ignor¬ 
ance of which no one is exoused, aud private 
rights whioh depend on the ascertainment of 
particular faots. 

The oontention of the learned counsel 
for the appellant is that an attempt to 
dispose of “ ancestral property ” under 
Hindu Law is illegal in the same 
sense as an attempt to dispose of pro¬ 
perty againt the rule of F porpetuities under 
English law. Thi9 contention is not, 
I think, well-founded. The passage 
quoted above shows that the Court re¬ 
fused to give effect to tho dootrine of 
“election" in Bo Oliver's Settlement (2) 
because the testator had attempted to 
evade a rule based on public policy. 

(‘2) [1905] 1 Ch. 191=74 L. J. Ch. 62=21 T« 
L. R. 61=53 W. R. 215. 

(3) [1867] 2 H.L. 149=15 W. R. 1049=16 
L. T. 678. 
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The learned Judge referred in this con¬ 
nexion to the distinction between : 
general law of the country for ignorance of 
which no one is excused and private rights 
which depend upon ascertainment of particu¬ 
lar facts. 

which was pointed out by Lord Westhury 
in Cooper v. Phibbs (3) while discussing 
the maxim “ Ignorantia juris non- 
excusat The point for decision there¬ 
fore, is whether the rule according to 
which a person governed by Hindu Law 
has no power to dispo-e of joint “ ances¬ 
tral property ” by will falls under the 
former category. I think it does not. 
The rule appears to be simply a result of 
the peculiar nature of joint ancestral pro¬ 
perty under Hindu Law, according to 
which the members of the family are 
coparceners with an undefined interest 
therein which accrues on birth and 
passes by survivorship on death. As a 
matter of fact there does not appear to 
be any specific rule of Hindu Law prohi¬ 
biting disposition by a coparcener of 
joint ancestral property by will. But the 
very nature of the interest of the co¬ 
parcener in the property renders such 
disposition " ultra .vires But apart 
from this, no principle of publio policy 
or equity appears to be involved in the 
rule. In fact Courts of justice have 
stepped in to modify the rigidity of 
Hindu Law in this re-peot and although 
“wills” were originally unknown to 
Hindu Law, testamentary power to a 
limited extent has now oome to be recog¬ 
nized as a result of judicial decisions of 
the High Court and the Privy Council (of. 
paras 401, 412 and 417 of Mayno's Hindu 
Law Edn 9). It is now well-established 
that a Hiudu may bequeath his self-ac¬ 
quired property and if there are no co¬ 
parceners at all, there would be appa¬ 
rently nothing to prevent him from 
disposing of even his ancestral property 
by will : vide Mayne’s Hindu Law 
para. 417, Edn. 9. In a Madras case 
Appana Patraehariar v. Srinivasa 
Chariar (4) it has been held on the basis 
of an obiter dictum of their Lordshirs of 
the Privy Council in Brij Raj Singli v. 
Sheodan Singh (5) (at p 346) that a dis¬ 
position of coparcenary property by a 
Hindu can be uphold if the consent of all 


(4) fl9l7] 40 Mad. 1122=32 M. L. J. 354= 
5M. L. W. 544 = 40 I. C. 118= (I91i) 


M. W. N. 355. „ _ 

(5) [19131 35 All. 337=19 I. C. 626=40 I. A. 
1G1 (P.C.). 


the coparceneis, being adults has been 
obtained This would imply that the 
disposition is not absolutely void, but 
only voidable at the instance of other co¬ 
parceners. Tbe correctness of this deci¬ 
sion has been doubted in some subse¬ 
quent rulings : vide Subba Rami Reddi’v. 
Raman (6) Bhihhabhai Ojhaddas v. Pur - 
shottam Girdhar Das (7) ; but bowsoover 
that may be, it seems clear that the bar 
to the disposition of ancestral property 
by will under Hindu law is not based 
on public policy and cannot be said to 
be a part of the “ general law ” of the 
country of which ignorance cannot be 
excused. The question is merely one 
of private rights under the personal law: 
of the parties concerned. 

The English rule against perpetuities, 
on the other hand, was evolved by the 
Courts of equity to frustrate attempts 
to create unbarrable entails by means of 
bequests which were opposed to common 
law and is a part of the general law of 
England. It is founded purely on pub¬ 
lic policy. A “perpetuity” said Lord 
Guildford : 

is a thing odious in law and destructive to the 
common wealth ; it would put a stop to com¬ 
merce and prevent tbe circulation of the riches 
of the kingdom and therefore not to be. coun¬ 
tenanced in equity : vide commentary at 
p. 321 of Gour’s Law of Transfer in British 
India Edn. 5. 


When therefore it was found that the 
loctrine of “ eleotion ” was being abused' 
;o create estates prohibited by law on 
’rounds of publio policy, Courts refused 
;o givo effect to it. 

Tbe case-law in India on the subject of 
' election ” seems to be rather meagre. 
No ruling of any High Court in India 
dealing with the precise point raised 
viz., the scope of the rule laid down in 
11 Rc Oliver’s Settlement ” (2) was cited. 
That rule appears to have been followed 
in some later English cases : see e. g., >n 
Re Beale’s Marriage .Settlement (f>), Re 
Wright (9) and in Re Nash (10). In the 
first two cases, the doctrine of election 
came into conflict with the rulo agamst 
perpetuities as in Tie Oliver’s Settlement 
and it was not given effe ct t o._in_Ke 

(61 [1920] 43 Mad. 824=12 M- L- V*. 249 — 
' 59 I. O. 681=(1920) M W. N. 529. 

f7) A. I. R. 1926 Bom. 378=50 Bom. 559. 

IS) [1905] 1 Ch. 256=74 L. J. Ch. 6i—21 


t T. R. 101=53 W. 


L. 

R. .216=92 


L. T. 


268. 

(9) [1906] 2 Ch. 288. 
(10J [1909] 2 Ch. 450. 
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Nash ” the provision as to • election ” 
came into conflict with another rule of 
the same category based on public policy 
the rule against “double possibilities ” 
and was therefore held to be void. It 
would thus appear that in England the 
rule laid down in “ Re Oliver’s Settle¬ 
ment ” has been followed only where there 
the doctrine of election came into con¬ 
flict with a rule or general law of the 
country based on public policy. A be¬ 
quest of “ ancestral property ”, may not 
bo permissible under Hind i law, but as 
stated already, no infringment of any 
rule of Equity or public policy seems to 
be involved. Such a bequest even if it 
be void, will not therefore be ‘ illegal ” 
within the meaning of the rule laid 
down in “ Re Oliver’s Settlement. ” The 
bequest of joint ancestral property by a 
person governed by Hindu law seems to 
stand on precisely the same footing as a 
nequest by a person of property not be¬ 
longing to him along with his own whioh 
is the typical case falling within the 
scope of the “ doctrine of election 
The ‘bequest of property belonging to 
another person is also void in law but 
not illegal ” in the above sense. I, 
therefore, hold that the rule in “ Re 
Oliver's Settlement ” does not apply to 
the present case. 

It was next urged by the learned 
oouDsel for the appellant that the provi¬ 
sion in the will with respect to “ elec¬ 
tion ” was null and void on other 
grounds viz., firstly because it was an 
attempt to divert the order of succession 
under Hindu Law, secondly beoause, the 
provision was opposed to an antecedent 
reoital in the will conferring on the 
plaintiff absolute ownership in respect 
of certain self-acquired property of the 
testator and lastly beoause the provision 
wa9 in the nature of what is known in 
English law as a condition “ in ter- 
rorem ". None of these contentions 
seems to have any force. The first con¬ 
tention only relates to another aspect of 
the question whether a Hindu testator 
is entitled to dispose of ancestral pro¬ 
perty by will and needs no further dis¬ 
cussion. In support of the second con¬ 
tention Mohan Lai v Narian Das (11) 
was oited as an authority but that rul¬ 
ing appears to have no bearing on the 
faota of this case. In that case absolute 
owner ship was conferred on a widow in 

(iiTXXR^9an^i=n^hTl7^ 


respect of certain property and it was 
then provided that if she did not alie¬ 
nate the property during her lifetime the 
property would pass to certain rever¬ 
sioners. It was held that this provision 
which was in the nature of a gift over 
of what might remain at the widow’s 
death, was void ■ for uncertainty and 
therefore inoperative. No such ques¬ 
tion arises in the present case. The 
will must obviously be read as a whole 
and the ownership of the house conferred 
on the plaintiff in the earlier part of the 
will must bo taken to be subject to ‘the 
condition that he did not claim any 
share in the ancestral property be¬ 
queathed to defendants 1 and 2. There- 
was no uncertainty in the disposition so 
far as the testator was concerned, nor 
could any uncertainty arise by the action 
of third parties. It was for the plain¬ 
tiff himself to decide whether be would' 
or would not take the self-acquired pro¬ 
perty of the testator on the condition- 
specified in the will. Unless he acoepted- 
the condition the property could not vest- 
in him at all. No question of “uncer¬ 
tainty ” or “ divesting ” of a “ vested ” 
estate appears, therefore, to arise. As- 
to the last contention viz., that the con¬ 
dition was merely “ in terrorem ” there- 
is nothing in the will to indicate that- 
the condition was inserted merely to- 

frighten ” away objectors and was nob 
really intended to be aoted upon. The- 
testator in faot made a suitable provision 
for the contingency of an objection boing 
raised and this indicates that he really- 
expected the contingency to occur. In 
Cooky. Turner (12) a condition of this 
nature wa9 held to be perfeotly valid and 
operative in law. In India also its vali¬ 
dity appears to boreoognized in S. 131, 
Succession Aot : of. illustration to that 
seotion. 

I, therefore, hold that the provisions 
relating to election ” under discussioa 
is valid and binding on the plaintiff. He 
has stated in the plaint that if this 
provision is binding on him ha will re¬ 
tain the self-acquired property of the- 
testator whioh was bequeathed to him 
and of whioh he is in possession. Conse¬ 
quently he is not entitled to claim any 
share in the ancestral property in pos¬ 
session of the defendants. 

I now come to plaintiffs’s olaim 
to 1/4th share in the lan d jp the - 
(12) 71 Revised Law Reports 808. 
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the Sargodha Colony. ‘Abadkari’ rights 
in this land were granted by Government 
to Rai Bahadur Gopal Das as a reward 
for his services in June 1905. On Sth 
November 1905, an application purport' 
ing to be signed by Rai Bahadur Gopal 
Das was sent to the Financial Commis- 
-sioner, Punjab, requesting his sanction 
for the transfer of the land to Narinjan 
Das, which the applicant desired to make. 
The Financial Commissioner granted 
sanction subject to the consent of Narain 
Das, the eldest son of Rai Bahadur Gopal 
Das, who would have inherited the land 
according to the rule of primogeniture 
which governed succession to the land 
binder Act 3 of 1893 which was then in 
force. Narain Das consented to the 
transfer and mutation of the land was 
■eventually sanctioned on 14th September 
1907. Ever since that date, the land 
stood in the name of Narinjan Das and 
after payment of all the instalments of 
the nazrana, occupancy rights in the 
land were also conferred upon him. 

The fact that the land had been trans- 
ferred to defendant 1, was known to the 
plaintiff, who along with his brother 
Devi Das had after the death of bis father 
presented an application dated 16th Sep¬ 
tember 1913 to the Financial Commis¬ 
sioner requesting cancellation of the 
transfer on the grounds that it has been 
fraudulently obtained by defendant 1 and 
that in any case it was void ab initio’ 
as the consent in writing of the Finan¬ 
cial Commissioner had not been obtained 
before the transfer as required by S. 8 of 
Act 3 of 1S93 : vide pp. 56-58 of the 
paper book printed on 4th November 
1926—hereafter called paper book A. 
The Financial Commissioner rejected this 
application on 30th September 1913. The 
plaintiff’s claim to the land in the pre¬ 
sent suit is based on the same grounds, 
but plaintiff carefully avoided any refer¬ 
ence to the above facts in the plaint as 
though he were ignorant of them. It 
was in his ‘replication’ put in by way 
of reply to the defendant’s pleas that he 
set up for the first time the plea oh fraud; 
but even in that ’replication’ the parti¬ 
culars of the ‘fraud’ were not stated in 
very clear terms : vide pp. 130 to 135 of 
paper book A. The fraud alleged, in 
•substance, however, was that the appli¬ 
cation dated 8th November 1905, pur¬ 
porting to be signed by Rai Bahadur 
Gopal Das in which the Financial Com¬ 


missioner was requested to sanction the 
transfer of the land to Narinjan Das, was 
in reality put in by Narinjan Das him¬ 
self without the knowledge or consent of 
Rai Bahadur Gopal Das. Rai Bahadur 
Gopal Das did not know English and was 
seriously ill at the time. The suggestion 
was that Narinjan Das had either forged 
the signature of the Rai Bahadur or ob¬ 
tained it by some misrepresentation. 

In support of bis plea of ‘fraud’ plain¬ 
tiff relies mainly on certain alleged sus¬ 
picious irregularities in the proceedings 
in connexion with transfer of the land, 
e. g., that the application dated 8th 
November 1905 was not presented at the 
office of the Financial Commissioner but 
was handed over to Lala Har Narain, 
Clerk of the Court to the Financial Com¬ 
missioner, at tbe house of the Rai Baha¬ 
dur, that no statement of the Rai Baha¬ 
dur was taken down in writing, and so 
forth. But tbe proceedings were not of 
a judicial character and I do not think 
these so-called irregularities are material. 
Certain discrepencies in the statement of 
the witnesses in connexion with tbe state 
of tbe Rai Bahadur’s health etc., were 
commented upon ; but to these also much 
importance cannot be attaohed in view 
of the fact that the witnesses were giving 
evidence after tho lapse of many years. 
There i3 nothing on the record to show 
that Lala Har Narain who was an officer 
of the standing of an Extra Assistant 
Commissioner, was interested or was a 
party to any fraud. The presumption is 
that the officers concerned satisfied them¬ 
selves about the genuineness of the appli¬ 
cation and then passed orders. It was next 
urged that even after the date of the ap¬ 
plication, there is nothing to show that 
the Rai Bahadur ceased to have any con¬ 
nexion with the land. It was pointed 
out that in March 1906, Rai Bahadur 
Gopal Das presented an application to 
the Assistant Colonization Officer declar¬ 
ing one Ali Muhammad to be his agent 
for the management of the land ; vi e 
pp. 42-43 paper book A. But this fact 
can be easily explained as the land was 
not mutated in the name of Narinjan Das 
till September 1907. Plaintiff produced 
his own brother Devi Das as his soli ary 
witness and the latter has deposed that 
he saw the produce from the Sargodha 
land being brought to his father s house 
even after 1907. But this evidence of an 
obviously interested witness, even if it 
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■was believed, loses its signifianee as 
Narinjan Das used to live with Rai Baha¬ 
dur Gopal Das and look after his affairs 
in his old age. Lastly it was urged that 
Narinjan Das bad no resources of his own 
and that as a matter of fact the nazarana 
and other expenses in connexion with 
land were paid by Rai Bahadur Gopal 
Das. Narinjan Das, however, deposed 
that he had obtained Rs 4,000 from his 
mother and wife. Moreover, even if he 
was helped by grandfather with money 
(as is not unlikely in view of their rela¬ 
tion), that fact alone cannot affect the 
validity of the transfer. 

The transfer took place years ago, and 
was duly given effect to in the Govern¬ 
ment records, The burden of proof lay 
heavily on the plaintiff in the circum¬ 
stances to establish his allegation of fraud 
by clear and cogent evidence; but he has 
entirely failed to adduce any such evi¬ 
dence. As a matter of fact, the plea of 
'fraud' seems to me to be entirely with¬ 
out any foundation. As has been already 
mentioned, succession to the land was 
governed by the rule of primogeniture. 
The only person to be affected hy the 
proposed transfer was therefore Narain 
Das, the eldest son of Rai Bahadur Gopal 
Das. It is significant that the Financial 
Commissioner sanctioned the transfer 
only after ascertaining that Narain Das 
agreed to it. It is true that the plaintiff 
was not informed but the obvious reason 
was that he was not interested. It is 
therefore altogether futile to suggest that 
there was any fraud, secrecy or under¬ 
hand dealing in these proceedings. The 
Rai Bahadur lived for seven years aftor 
the transfer. During the course of this 
period, Narain Das, who had also obtained 
four squares of land from Government, 
bequeathed them to his younger son, 
Narsingh Das, as the eldest son Narinjan 
Das bad already received five squares of 
his grandfather. In his will dated 29th 
October 1910 (Paper book A p. 53), 
Narain Das distinctly refers to the fact 
that Rai Bahadur Gopal Das had trans¬ 
ferred his fivo squares to his eldest son 
Narinjan Das. On the death of Narain 
Das, Narsingh Das presented an applica¬ 
tion to the Colonization Offie9r request¬ 
ing him to transfer his father's four 
squares to him in accordance with his 
father’s will. On this application Rai 
Bahadur Gopal Das, made an indorse¬ 
ment as follows: 


Both my grandsons Narinjin Das and Nar- 
singh Das, sods of N'araio D.-.e, and Mt. Malan 
widow of Narain Das have accepted this settle¬ 
ment before me of their own accord, Thi& 
should uow bo acted upon : vide pp. 8 and 9— 
Paper book A. 

This is a clear indication that Rai. 
Bahadur Gopal Das was fully aware of 
the coutents of the will of Narain Das 
and his reasons for transferring his own. 
four squares to his younger son Narsingh 
Das. But if any further proof of the Rai 
Bahadur’s knowledge of the transfer of 
his own land to Narinjan Das were needed, 
it is afforded by bis own last will dated 
12th January 1912. This document pur¬ 
ports to be the ‘final and complete’ will 
of the Rai Bahadur and he had made 
therein detailed disposition of all his 
moveable and immovable property. But 
it is significant that in the will there is 
no reference whatever to the valuable 
land in the Sargodha Canal Colony. If 
the Rai Bahadur had not parted with 
his rights in the land, it cannot be be¬ 
lieved for a moment that he would have 
omitted to mention it in the will. The 
obvious explanation of the omission seems- 
to be that the Rai Bahadur having trans¬ 
ferred the squares to his grandson years 
ago aud the transfer having been given 
effect to in the Government records and 
acted upon, he did not even think of 
referring to it. The transfer had beets 
apparently taken as a settled fact in the 
family and on the basis of it Narain Das 
had also transferred his own squares to- 
his younger son. The plaintiff and other 
sons of the Rai Bahadur had uo right 
whatever to the land under Act 3 of 1893,. 
which was still in foroe, aud the Rai 
Bahadur could not have even anticipated 
any possibility cf the transfer being ques¬ 
tioned by them after the lapse of so many 
years. But it so happened that just 
about a mouth before the Rai Bahadur’s 
death, Act 3 of 1893 was repealed and 
Act 5 of 1912 oame into force. Under 
the latter Act, the rule of promogeniture- 
was done away with and taking advan¬ 
tage of this fftot, the plaintiff seems to 
have been tempted to set up a claim, 
which he must have known to be utterly 
baseless aud unjustifiable. 

I, therefore, see no hesitation in hold¬ 
ing that the land in dispute was ac¬ 
tually transferred by Rai Bahadur Gopal 
Das to defendant 1. The next question- 
for consideration is whether the transfer 
was valid in law. Narinjan Das defen- 
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dant when examined a3 a witness, de¬ 
posed that the transfer of the land took 
place on the very day on which the 
application for permission to transfer 
was made to the Financial Commissioner 
i. e., on St h November L905. It is con¬ 
tended on behalf of the plaintiff that as 
no “ previous consent in writing” of 
the Financial Commissioner was obtained 
as required by S. 8, Act 3 of 1893, 
the transfer wa3 void ab initio. Reliance 
has been placed in this connexion on Vir 
Singh v Kala Singh (13) a ralingof the 
Financial Commissioner, Punjab. That 
ruling dissents from a ruling of the Pun¬ 
jab Chief Court, in which it was held 
that a transfer without the written con¬ 
sent of the Financial Commissioner was 
binding on the parties concerned although 
it could be avoided by the Government : 
vide Htissain Khan v. Jahan Khan (14). 


In Hussain Khan v. Jahan Khan (14). it 
was held that the written consent of the 
Financial Commissioner under S. 8, 
Act 3 of 1893, was only intended to safe¬ 
guard the interest of Government as a 
landlord and that the absence of the 
written consent of the Financial Com¬ 
missioner rendered a transfer voidable at 
the option of Government but not void. 
In Vir Singh v. Kala Singh (13) on the 
other hand it was held that a transfer 
without such consent in writing was void 
ab initio. In Ganda Singh v. Bata 
Singh (15), a Division Bench of the Chief 
Court followed Hussain Khan v. Jahan 
Khan (14) in preference to Vir Singh v. 
Kala Singh (13) which dissented from it 
though without discussion of its reason¬ 
ing. The latter ruling does not appear to 
have been as yet expressly dissented from 
in any subsequent ruling of the Chief 
Court or this Court, but it may be pointed 
out that there is a significant difference in 
the language of S. 8, Act 3 of 1893 and that 
of S 19, Aot 7 of 1912 which corresponds 
to it The latter section expressly lays 
down that a transfer without the consent 
in writing of the Financial Commissioner 
shall be void, while no such words are to 
be found in S. 8, Act 3 of 1893. How¬ 
ever, I consider it unnecessary to discuss 
the above point further as the present 

(13) [1915] 3 P.R. 1915 Rev.=31 I.C. 400=6 

P.W.R. 1915 Rev. mia-ift 

(14) [1913] 58 P.R. 1913=48 P.L.R. 1913-18 

l.C. 5=36 P.W.B. 1913- oo 0 -i75 P 

(15) [1917] 68 P.R. 1917=42 I.C. 380-lib 

W.R. 1917. 


case seems to be clearly distinguishable 
on facts from Vir Singh v. Kala Singh 

u u- Ia t - he latter rulin S the consent of 
the Financial Commissioner for the trans¬ 
fer was never obtained. In the present 
case the consent was obtained but the 
contention of the plaintiff is that it did 
not precede the transfer and hence the 
transfer was void. I do not think that 
there is much force in this contention. 
The application dated 8th November 
1905 makes it clear that even if the 
transfer was actually made on that dateas 
stated by Narinjan Das, it must be taken 
to be provisional and subject to the ne¬ 
cessary sanotion being granted by the 
Financial Commissioner. Both the trans¬ 
ferrer and the transferee were evidently 
aware of the fact that the Financial 
Commissioner's consent was necessary 
and had been applied for and in the cir¬ 
cumstances neither of them could have 
looked upon the transfer as absolute un¬ 
til the Financial Commissioner gave his 
consent. The transfer of the “abadkari” 
rights must therefore be deemed to have 
been completed and become absolute after 
the necessary sanction of the Financial 
Commissioner was given. In this view 
of the matter, it seems to me that there 
was no infringement of the provisions of 
S. 8, Act 3 of 1893 and the transfer was 
therefore perfectly valid. 

No other grounds of appeal have been 
pressed. 

I would, therefore, dismiss this appeal 
with costs. 

Addison, J .—I agree. 

S.N./R K. Appeal dismissed. 
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Jai Lal, J. 

Bir Singh —Decree-holder—Petitioner. 


v. 


Uohindar Singh and others— Judg¬ 
ing debtors—Respondents. 

Civil Revn. No. 432 of 1928, Deoided 
10th October 1928, from order of Sm. 
C. Judge, Lahore, D/- 14th January 


[)'Civil P.C., Ss. 55 (4) Surety under- 
Inn to produce judgment-debtor on date 
>d must produce even though decree- 
ier remains absent—Civil P. C., S. 145. 
Vhere a judgment-debtor is arrested in-exe- 
ion of a decree and he furnishes a security 
,d whereby the surety accepts his liability 
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to pay the decretal :<mcunt on bis failure to 
produce tbo judgment-debtor in the Court on 
the day fixed by tho Court, the liability under¬ 
taken by the surety is not coutingeofc upon the 
decree-holder's appearance in Court. It is tho 
duty of the surety to produce the judgraent- 
<dobtor on the date fixed even though the decree- 
holder remains absent, and if ho does not do so, 
lie is liable under the surety bond. [P 975 C 2) 

(b) Civil P. C.. $$. 55 (4 )—Surely become 9 
liable where judgment-debtor fail$ In apply for 
insolvency within time fix(d— Civil P. C., 
S. 145. 

When a judgment-debtor is arrested and 
states that he is applying to be adjudged in¬ 
solvent and furnishes a security to appear in 
Court, the liability of the surety is matured if 
an application for insolvency' is not made 
■within the time given by the Court. [L J 975 C 1] 

Faqir Singh —for Petitioner. 

Judgment.—In execution of a decree 
obtained by tbo petitioner against Ahmad 
Din the judgment-debtor was arrested. 
He stated that he wanted to apply to bo 
adjudicated an insolvent. Consequently 
on 26th January 1927, a security hood 
was given by Mohindar Singh, respondent 
and another undertaking that within a 
month from that date the judgment-debt¬ 
or would apply for being adjudicated an 
insolvent and would appear in Court 
when directed to do so and that if he did 
not so apply or the sureties failed to 
produce him in Court on tho date on 
which the Court direoted him to appear 
then they would be responsible for the 
entire decretal amount. This security 
bond was accepted by the Court and an 
order was passed on ‘27th January 1927 
that the judgment-debtor be handed over 
to the sureties who should produce him in 
Court on 28th February 1927. On this 
last mentioned date neither the sureties 
nor the judgment-debtor appeared in 
Court and the execution proceedings 
were filed in the absence of the deoree- 
holder. Later, an application was made 
by the decree-holder for the arrest of the 
judgment-debtor and for the realization 
of the security from Mohindar Singh, res¬ 
pondent. An objection was taken 
by the latter that a9 the deoree-holder 
failed to appear in Court on 28th Feb¬ 
ruary 1927, and the execution proceed¬ 
ings, had, therefore, to be filed, ;he was 
absolved from liability. This objection 
has been accepted by the learned Judge, 
Small Causo Court. 

The deoree-holder has presented this 
application for revision. In my opinion 
having regard to the express terms of 
the security bond the view of the 


learned Judge, Small Cause Court, is 
erroneous. The sureties undertook that 
the judgment-debtor would appear in 
Court and that they would produce him 
on any date fixed by the Court for the 
purpose; aod as tho Court directed them 
to produce the judgment-debtor in Court 
on 28th February 1927, it was their duty 
to produce him and the liability under¬ 
taken by them under toe security bond 
was not contingent upon the decree- 
holder’s appearance in Court.- 

It mav incidentally be mentioned that 
the judgment-debtor did not apply to be 
adjudicated an insolvent. The conse¬ 
quence was that the liability of the 
sureties matured before the 28th Febru¬ 
ary 1927. 

On both these grounds I am of opi¬ 
nion that the sureties were liable to be 
called upon to pay tbe decretal amount 
by virtue of the security bond. 

I accept this petition, set aside the 
order of the Court below, and remanding 
the case, direct the lower Court to pro¬ 
ceed with the execution of the decree in 
accordance with 'law. The petitioner 
will have his costs against the respon¬ 
dents. 

A.L.-R.K. Case remanded. 


* A. I. R. 1928 Lahore 975 

Jai Lal, J. 

Sikandar Lal Puri —Accused —• Peti¬ 
tioner. 

v. 

Emperor —Opposite Party. 

Criminal Miso. Ca9e No. 215 of 1928, 
Decided on 18th October 1928, for transfer 
of case. 

* (a) Criminal P. C., S. 526 —Magistrate 
making ill-advised remarks about accused's 
evidence and holding out threats to accused— 
Transfer should be ordered although trial has 
reached advanced stage . 

I! good grouads for a transfer of a .criminal 
ca60 are made out, the Court ought not to re¬ 
fuse it merely beoause tho oase ha9 reaohed an 
advanoed stage or that th8 transfer may entail 
expense and trouble to all concerned. 

w . [P 976 Cl, 2] 

A Magistrate made certain premature and ill- 
advisod remarks regarding the testimony of 
certain defence witnesses and held out threats 
to the aooused regarding the senteuoe and the 
offeot of his application for transfer of a oase. 
From all this it appeared that the attitude of 
the Magistrate towards the accused was hostile 
to them ; and a reasonable apprehension was 
oreated in the mind of tho -aooused that he 
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would not get justice from him. The trial of 
the case, however, was so far advanoed that the 
entire evidence for the prosecution and the 
defence had been recorded and a date was fixed 
for the hearing of arguments. 

Held : the oase was a fit one for ordering a 
transfer : AUse. Revn. No. 104 of 1924 ; Misc. 
Cr. Case No. 78 of 1924, Bel. on. [P 977 C 2J 

(6) Criminal P. C. t S . 3G3 —It is one thing 
to record remark about demeanour of witness 
and quite another to make or record remark or 
opinion about substance of deposition of wit¬ 
ness—S. 363 makes incumbent on Magistrate 
the former but it does not entitle him to do the 
latter . 

Although S. 3G3, makes it incumbent on the 
Magistrate to record remarks, if any, as be may 
think material respecting the demeanour of a 
witness whilst under examination, yet it does 
not entitle him to make or record any remark 
about the substance of the deposition of that 
witness. Because the parties are entitled to 
claim that, unless expressly provided to the 
contrary by law, the Magistrate shall not pre¬ 
judice their cases or form an opinion about 
the respective merits of their cases or about the 
depositions of the witness^ till they have been 
fully and finally presented to the Magistrate by 
counsel, if any, in their concluding argu¬ 
ments and after the entire evidence has been 
recorded. (P 978 C 1] 

(c) Criminal P. C. f S. 526— In dealing with 
application for transfer Court has to consider 
not only whether Magistrate's mind is biased 
but also and mainly whether applicant has 
justifiable apprehension that he will not get 
fair trial. 

In dealing with an application for transfer 
what the Court has to consider is not so much 
the question whether there has been anv real 
bias in the mind of the presiding Judge 
against the applicant, but it is the question 
whether by the remarks of the Judge a reasonable 
apprehension is oroated in the mind of the 
applioant that he would not have an im¬ 
partial trial : A. I. R. 1925 Lah. 361 .•Foil. 

[P 976 C 2] 

B. R. Puri— for Petitioner. 

G. H. Canlen Noad —for the Crown. 
Order.—These are four applications 
under S. 526, Criminal P. C., for transfer 
of criminal 'cases pending against the ap¬ 
plicants under Ss. 420 and 161/109, I. P. 
C., in the Court of Mr. P. C. David 
Special Magistrate of Simla and Delhi. 
The complaints were instituted at the 
instance of the Finance Department of 
the Government of India and the trials 
are so far advanced that the entire evi¬ 
dence for the prosecution and the defence 
has been recorded and a date is fixed for 
tbo hearing of arguments. One, there¬ 
fore, feels reluctant to order a transfer 
whioh might entail considerable oxponse 
and trouble to the Crown, the accused 
and the witnesses. But if good grounds 
lor a transfer are made out, the Court 
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ought not to refuse it merely because the 
cases have reached au advanced stage or 
that the transfer may entail expense and 
trouble to all concerned. 

The accused in these cases are G. J. 
Piper, Sikandar Lal Puri, and Tara 
Chand. They all alleged that owing to 
the a'titude taken up by the Magistrate 
with regard to some of their witnesses and 
the consequent remarks made and the 
threats held out by him to the witnesses 
and the accused, they have reason to ap¬ 
prehend that the Magistrate is prejudiced 
against them and, therefore, that they do 
not expect justice in his Court. It is 
alleged that on 15th September 1928 
when Kesar Singh, a defence witness was 
being examined, the Magistrate told him: 
turn jhuti gatoahi di rahe ho (i. o., you 
are giving false evidence), that on 21st 
September 1928, the Magistrate took up a 
very hostile attitude towards Kirpa Siugh, 
a defence witness and, after recording his 
statement, said to the defence counsel in 
open Court : “Do'nt you think he is a 
liar” and addressing the witness said : 
turn ne bahut zulm kia hai (probably 
meaning, “you have done a great wrong”); 
and finally bewaquf ka bachcha turn jhut 
bolte ho, bhag jao (i. e., son of a fool, you 
speak falsehood, run away) and then 
asked Sikandar Lal accused whether he 
did not realize his stupidity iu bringing 
such witnesses. Oa the same day it was 
found that a defence witness, i. e., the 
Manager Royal Typewriter Co., Delhi, 
had not been served, therefore the Magis¬ 
trate addressing Sikandar Lal said : 

If I find you give up the witness afterwards, 
1 can tell you. I shall double your sentence if 
I find you guilty. I find that the defence has 
been playing these tactics and I shall certainly 
take account of this fact when passing orders. 

It is alleged that on this threat being 
held out, the defence abandoned their 
remaining witnesses. Then on 24th Sep- 
tember 1928, the accused informed the 
Magistrate that he intended to move this 
Court for the transfer of the cases from 
his Court and it is alleged that the Magis¬ 
trate remarked : 

It is most inconvenient for me. You must 
remember this is a double edged weapon. 

It is on these grounds that the accused 
apprehend that the Magistrate is pre¬ 
judiced againt them. 

Five affidavits have been filed in sup¬ 
port of the above allegations. Two are 
by the accused Sikandar Lal and Piper , 
the remaing three are by Jaswant Singh, 
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an employee in the Legislative Depart¬ 
ment of the Government of India, 
Muhammad Zia, an employee of the 
Finance Department of Government of 
India and Sulakhan Mai Setb, a Govern¬ 
ment pensioner of Simla respectively. 
All the?e affidavits are identical and fully 
support the allegations of the accused. 

The Magistrate has submitted an expla¬ 
nation. With regard to the incident of 
15th September 1928 he states that the 
allegations are not true "as far as I can 
remember” ; he says that a note on the 
record must have been made <if he had 
disbelieved the witness and as this has not 
been done, it is unlikely that he dis¬ 
believed him. In view of the unsatis¬ 
factory and vague explanation of the 
Magistrate a3 to this incident and having 
regard to the definite allegations made by 
the five deponents in their affidavits, I 
must accept the accused’s version to be 
true. 

With regard to the incidents of*the 21st 
and the 21th September, the Magistrate 
admits that in substance be used the 
words imputed to him, but he states that 
in the case of Kssar Singh after he had 
remarked to the defence oounsol "I think 
you will agree with me that the man is 
a liar” and after having spoken to the 
accused Sikaudar Lal as alleged he oalled 
the witness Kirpa Singh before him after 
the day’s proceedings in the case had been 
finished with a view to consider the ques¬ 
tion of making a complaint against him 
for giving false evidence but on being 
questioned Kirpa Singh asked for forgive¬ 
ness, it was then that the Magistrate told 
him that it was zulm for him to speak a 
lie in Court” and it was on this oooasion 
that he called Kirpa Singh a bewaquf ka 
bachcha “for laying himself open to 
prosecution in this way.” 

With regard to the incident relating to 
the Manager of the Royal Typewriter 
Co., the Magistrate admits that after 
some preliminary conversation he 
pointed out to Puri that out of the 28 witnesses 
named by him in his list ho had been giving up 
from 1 to 8 at each hearing and this might bo 
considered ns savouring of deliberate intent to 
delay and that, if this were found to bo so, no 
Court oould overlook such taotios, but would 
be bound to take suoh oonduot into ncoount in 
awarding punishment, if it eventually found 
the accused to bo proved guilty even to the 
extent of doubling the sentence. 

• 

The Magistrate says that this was 
purely an advice given by him for the 
petitioners’ own good. 

1928 L/123 


Now, with regard to what happened on 
29th September 1928 the Magistrate ad¬ 
mits that he did observe to the defence 
counsel that “transfer would be a double- 
edged weapon in this case.” He then 
goes on to explain whao he meant by the 
“transfer being a double-edged weapon.” 

It would thus appear that, except with 
regard to the incident relating to Kirpa 
SiDgh, there is no substantial difference 
a3 to what was said by the Magistrate on 
the 21st and 24th September. Even 
with regard to Kirpa Singh the Magis¬ 
trate merely differs from the accused as 
to the occasion on which the words 
comolained of were used by hipa. I will 
assume that the version of the Magistrate 
is substantially correot as to these inci¬ 
dents. 

The question then is whether the above 
fact3 are sufficient to raise a reasonable 
apprehension in the mind of the accused 
that the Magistrate is prejudiced ngainsc 
them. In .1. I. R 1928 Lah. ISO ( Gopal 
Sinyh v. Empetor) a learned Judge in 
Chambers of this Court transferred a case 
on the ground that the Magistrate started 
proceedings against a witness of the ac¬ 
cused immediately after his statement 
had been recorded and before the oase 
against the accused had been concluded 
with a view to file a complaint for giving 
false evidence under S. 476, Criminal 
P. C. It was held that tbe aotion of the 
Magistrate was likely to oreate an ap¬ 
prehension in tbe mind of the accused that 
he had prejudged the case against him as 
the action under S. 476 amounted to an 
expression of opinion that the witness 
had given false evidence. The learned 
Judge followed a judgment of a Division 
Benoh of the Caloutta High Court in 
Ghulam Bari Ghazi v. Yar Ali Khan (l) 
where a case was transferred from the 
Court of a Magistrate beoause he had 
made a remark at the close of the testi¬ 
mony of a witness as follows : 

The witness faltors and from his demeanour 
it appears that he has not told the truth. 

Before me refereuce was also made to a 
judgment of the Patna High Coart in 
Sheodhari Rai „ v. Jhingur Rai (2) in 
which a transfer was ordered because in 
the course of the examination of the pro¬ 
secution witnesses, tho Magistrate trying 
the case had made observations which 

<1) Misc. Kovn. No. 104 of 1024. 

(2) Miao. Criminal No. 7b c( 1C21, 
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went; to show that he was not favourable 
to the prosecution. 


It is no doubt true as contended by the 
learned Governansnt Advocate, who ap¬ 
peared to oppose the application for trans¬ 
fer, that S. 363, Cricniml P. C , mikes it 
incumbent on the Magistrate to record 
remarks, if any, as he may think 
material respecting the demeanour of 
a witness whilst under examination, but 
in my opinion it is quite a different thing 
to record a remark about the demeanour 
of the witness and to mike or record a 
ramark or opinion about the substance of 
the deposition of that witness. The par¬ 
ties are entitled to claim that, unless ex- 
pressely provided to the contrary by law, 
the Magistrate shall not Drejedge their 
leases or form an opinion about the res- 
Ipeotive merits of their cases or about the 
depositions of the witnesses till they have 
been fully and finally presented to the 
Magistrate by counsel, if any in their 
concluding arguments and after the entire 
evidence h is been recorded. Any opinion 
formed and expressed by the Magistrate 
at the earlier stage of the case is bouni 
to be prejudicial to the party oonce-ned. 
Proceedings under S. 476, Criminal P. C., 
when they relate to the merits ot the 
statement made in Court by a witness, if 
started before the close of the case are 
calculated to seriously atfeot the case 
of the party who cilled him, as they are 
bound to frighten the remaining witnes¬ 
ses who must assume them as an indica¬ 
tion of the treatment that they themselves 
are likely to receive if they make a simi¬ 
lar statement in Court. 


I have considered the question whether 
as the learned Government Advocate 
urged, these were not really ill-advised 
and premature observations made by the 
Magistrate without properly weighing 
their import and therefore they did not 
represent his finally considered opinion 
which would be formed after the argu¬ 
ments of counsel have been heard. The 
remarks were certainly ill-advised and 
premature, but t am unable to take the 
view which the learned Government Ad¬ 
vocate wishes me to take of these inci¬ 
dents. It was on more than one occasion 
that the Magistrate expressed his opinion 
about the testimony of the witnesses. 
His threat to the accused regarding the 
sentence and the elleot of his application 
for transfer is an indication of his atti¬ 
tude towards thorn whioh at that stage 


appears to have become hostile. It is 
hardly necessary for me to observe that 
the use of the words ‘ beoaquf ka 
bachcha * to one of the witnesses by the 
Magistrate is indefensible but that would 
by itself be no ground for the transfer of 
the cises. At the same time it mu 9 G be 
taken in:o consideration along with the 
other incidents. 

So that as it may, even if I assumed 
that the Magistrate s remarks were hasty 
and did qoo represent his real and con- 
sidered opiaion of the case of the accused 
and that his threats about the sentence 
were not intended to be made seriously 
and that by describing an application for 
transfer as a double-edged weapon the 
Magistrate meant something else than 
wa9 understood by the accused, though I 
feel that I would be assuming too much 
under all the circumstances disclosed, it 
is not 9o much the real mind of the Magis* 
trate that determines the question but it 
is the impression that is reasonably crea¬ 
ted in the mind of the accused by the 
remarks and the conduct of the Magis¬ 
trate In tnis respect I cannot do better 
than quote the following remarkd from 
the ju lgineat of the learned Chief Justioe 
in Amur Singh v. Sadhu Singh (3) : 

It is, at the s^me time clear that in dealing 
with ua application for transfer what the Court 
has to oousider 19 not merely the question who* 
ther there h been any real bus iu the mind 
of the presiding Judge against the applicant, but 
also the further question, whether incident* 
may not have happened which though they may 
be susceptible of explanation and may have hap¬ 
pened without there being any real bias in the 
mind of tne Judge, are nevertheless suoh a4 
are calculated to oroato in the mind of tho ap¬ 
plicant a justifiable apprehension that he would 
not ha/e an impartial trial. As observed by 
Lush, J., in Sanjeant v. Dale (4), the law has 
regard, not so much perhaps to the motived 
which might be supposed to bias the Judge, a^ 
to the susceptibilities of the litigant-parties. 
One important objoot, at all events, is to clear 
away everything which might engender suspi¬ 
cion aud distrust of the tribunal, and so to pro¬ 
mote the feeliug of confidence io the adminis¬ 
tration of justice whioh is essential to social 
ord^r and security. 

Applying the above test to the facts of 
this case L have no doubt that the accused 
have a rei9oaable apprehension thaD they 
will not be fairly dealt with by the 
Magistrate. They are entitled to olaim. 
that if they are found guilty they should 
be punished for the otlenqe committed by 
thorn and hiving reg ard to all the oir- 

~ (3) A. I. K. l'J25 i-ah. d6l=6 bah. 

(4) [1877J ‘J Q. B. D. 538. 
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curastaoce3 under which it was commit¬ 
ted, and they are equally entitled to claim 
that no extraneous consideration* such as 
their conduct of the defence or the appli¬ 
cation for transfer made by them should 
weigh with the Magistrate in judging of 
their guilt or otherwise and in determin¬ 
ing the measure of their punishment. Yet 
this i9 the threat that they reasonably 
apprehend has been held out to them by 
the Magistrate. 

The learned Government Advocate com¬ 
menced his arguments by stating that 
the attitude of the Magistrate was in 
lacfe unduly favourable to the accused and 
unfavourable to the prosecution, in so 
much that in recording the statement of 
some of the defence witnesses the Magis¬ 
trate scratched out the statement made 
by them earlier in the cross-examination 
when such statements bad been contra" 
dieted by the prosecution by documentary 
evidence. As an instance of this he read 
out the statement of a witness who had 
made a different statement earlier but 
when the Crown counsel confronted him 
with some documents he admitted that 
what he had stated before wa9 stated 
under some misapprehension. The Magis¬ 
trate instead of recording his statement 
as given later, scratched out the earlier 
statement and substituted therefor the 
one made later. Thi9 of course i9 an in¬ 
excusable irregularity and no Magistrate 
who knows his work ought to be guilty 
of it. The learned Government Advocite 
stated that those concerned with the pro¬ 
secution of the cases in the Court below 
were not satisfied with the conduct of the 
cases by the Magistrate, find that a trans¬ 
fer would be advantageous to the pro¬ 
secution but he oould not ask for one. 
The result is that before me both the 
Government Advocate and the counsel for 
the accused adversely criticized the im¬ 
partiality of the Magistrate and his grasp 
of proper procedure and the correct rule 
of evidence. The oases are important 
both from the point of view of the pro¬ 
secution and the accused and it is desir¬ 
able that they should be heard by a more 
competent Magistrate in whom both par¬ 
ties have confidence. 

I, however, felt reluctant to transfer 
the oase9 at this stage, but Mr. E.R. Puri, 
who appeared for the applicants, 9tated 
that if the cases were transferred, his 
clients would not a9k for de novo trials 
under S. 350, Criminal P, C. f but that 
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they would only a9k that two witnesses 
for the defence he examined, i.e., the 
Macager of the Royal Typewriter Com¬ 
pany and one Mr. N. C. Mehta. This 
would obviate the difficulty that I felt iu 
transferring these cases at this stage 
. The prosecution i9 not entitled to claim 
a de novo trial, but a discretion is giveD 
to the Magistrate under S. 350 to act 
either on the evidence recorded by hit 
predecessor or partly recorded by his pre¬ 
decessor and partly by himself. 

In view of what I have seated above, I 
consider that these are cases in which a 
transfer is desirable in fcbe interests of 
justice I have considered the question 
of the place where the cases should 
now be heard. The Government of 
India are about to move to Delhi 
soon. I think it will, under the circum¬ 
stances, be convenient and less expensive 
both to the prosecution and the accused 
if the cases are heard in Delhi. I accord¬ 
ingly withdraw the cases from tbe Court 
of Mr. P. C. David, Speoial Magistrate, 
and transfer them to the Court of Mr. 
P.J. Anderson, Additional District Magis¬ 
trate, Delhi I do not think that there 
is any question as to the jurisdiction of 
Mr. P. J. Anderson to try these cases, but 
if there i9 any such question, I have no 
doubt that the Government will issue 
the necessary notification conferring the 
requisite powers on him. With the ex¬ 
ception of recording the statement of the 
Manager Royal Typewriter Company and 
Mr. N. C. Mehta, if the accused so desire, 
the Magistrate shall not hold de novo 
trial at their instance. I do not of course 
wish to fetter the discretion of the Magis¬ 
trate under S. 350, Criminal P. C. t to re¬ 
call any witness whose evidence which 
ha9 already been recorded he may find 
himself unable to follow or whom he may 
desire to call or recall. 

S.N /r.k. Order for transfer made . 
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Shadi Lal, 0. J. 

Bantvari Lal— Petitioner. 

v. 

Emperor— Opposite Party. 

Civil Revn. No. 25 * of 1928, Decided 
on 26th September 1928. 

{a) c ivil F. C O. 16, R. 12 —Failure of 
witness to attend due to lawful excuse—Fine 
should not be imposed—Witness missing the 
tratn—Sending a telegram—Fine imposed — 
Order of fine teas quashed. 

The law punishes a refractory witness* who 
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without lawful excuse, fails to comply with 
the summons. Where the failure of the wit¬ 
ness to attend on the date fixed was due to bis 
missing the train and he sent a telegram inti* 
seating that fact to the Court. 

Held: that there was no ground to assume that 
he did not inteni to attend Court and that the 
order imposing fine should be quashed. 

[P 980 C 2] • 

(6) Civil P. C., 0. 16, R. 12— Attachment is 
r.ot a condition ■precedent to fine, (obiter). 

Attichment of property is not a condition 
precedent to the infliction of the fine under 
H. 12; 31 C. L. J. 363,57 I C. 302, Diss., 

Jr cm: .4. I. R. 1925 Mad. 1247, Foil. [P 980 C 2] 

Moti Sagat —for Petitioner. 

Judgment.—The petitioner Binwari 
Lai was a witness in a civil case, and 
has been fined Rs 20 for his failure to 
attend the Court on the dite fixed for 
the recording of his evidence. The re¬ 
levant facts may he shortly stated: On 
6th January 1923, Banwari Lai appeared 
in the Court of the Subordinate Judge 
at Delhi in compliance with the sum¬ 
mons, but it appears that the Court did 
not record his evidence on that date and 
adjourned the ciso to 18:h January 1928. 

On that date, the witness failed to attend 
the Court, because he missed the train 
to Delhi by a few minutes and informed 
the Court of that fact by a telegram. 
Tho Subordinate Judge, however, issued 
■a bailable warrant for his attendance on 
10th February 1928, and on that date 
imposed upon him a fine of Rs. 20 for 
his failure to appear on 18th Jan 1928. 

The learned Judge has purported to 
act under O. 16, R. 12, Civil P. C., 
though ho does not expressly say so in 
his order. It is contended by Mr. Moti 
Sagar that the order was ultra vires be¬ 
cause ' the Court had not first taken 
action under O. 16, R. 10. A perusal 
of that rule shows that where a witness 
has failed to appear in compliance with 
the summons issued to him, the Court 
may adopt one of the two alternatives: 

(a) It may issue a proclamation as pre¬ 
scribed by sub-R, (2), R. 10 or(b) issue 
a warrant and also mako an order for tho 
attachment of tho property of the wit¬ 
ness, as laid down in sub-R. (3), R. 10. 

Now, in this oa3e a warrant was un¬ 
doubtedly issued : but, as there was no 
attachment of tho property, it is urged 
that the failure to comply with that 
requirement of tho law deprived the 
Court of its jurisdiction to impose a fine 
under R. 12. A judgment of the Cal¬ 
cutta High Court in Ram Gopal v. Secy. 
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of State (l), which has been followed by 
that Court in Asliutosh Mullick v. Secy, 
of State f2), no doubt supports this con¬ 
tention; but the contrary view has been 
taken by the Madras High Court in Nara m 
sayya, Peta, In re (3). As at present 
advised, I am of opinion that the attach¬ 
ment of the property was not a condi¬ 
tion precedent to the infliction of the 
fine under R 12, but it is unnecssary 
to make a final pronouncement on the 
subject because the merits of the case 
do not warrant the order passed by the 
Subordinate Judge. 

It will be observed that the law pun¬ 
ishes a refractory witness who, without 
lawful excuse, fails to comply with the 
summons. But in the case before me, 
the petitioner's failure to attend the 
Court was due to an accident. Therej 
is no reason to disbolieve bis version 
that he missed the train; and could not, 
therefore, attend the Court on the date 
fixed It is to be remembered that he 
had appeared in the Court on 6th Jan¬ 
uary 1928, and there is no valid ground 
for assuming that he did not intend to 
attend the Court on 18 Jan.1928.1 accord¬ 
ingly accept the application and quash the 
order imposing fine upon the petitioner. 

A L./R.K. Order quashed. _ 

(14 [1920J 31 C. L. J. 363=55 I. C. 425. 

(2) (1920] 57 I. C. 302. 

(3) A. I. R. 1925 Mad. 1247=48 Mad. 941. 
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Bhide, J. 

Sohan Singh —Plaintiff—Appellant. 

v. 

Jagat Singh and others — Dsfendants — 
Respondents. 

Second Appeal No. 2727 of 1927, De¬ 
cided on 26th September 1928. 

(a) Easement—Obstruction to light and air- 
injunction can only be granted when closure 
amounts to actionable nuisance—Deprivation 
of light <fnd air must make the living uncom¬ 
fortable—Easements Act, S. 15. 

Injunction for the protection of tho ease¬ 
ment of light and air can ouly be granted 
when their closure amounts to au actionablo 
nuisance. It is not enough that the light has 
been reduced. There must be a substantial 
privation of light enough to render the ocou 
pation of the house uncomfortable according 
to the ordinary notions of mankind and (in 
the case of business premisos) to prevent tho 
occupier from carrying cn business a3 benefi¬ 
cially as before. Colls V. Home and Colonial 
Stores, >1904) A.C. 179; 8 P.R. 1909; 39 Cal. 59; 
and A. I. R. 1914 P. C. 45; Ref. (P 981 C 2] 

The existence of other sources of iight should 
be taken into consideration. Colls v. Home 
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znd Colonial Stores, (1004) A.C. 179 and 13 
Jcvi. 252, Ref (p 932 c 1] 

(6) Civil r. C., S. 100— Finding as to prim- 
:ir,7i of light not inconveniencing user so as to 
entitle him to injunction , is a finding of fact. 

The finding that the privation of light has 
:30fc resulted in any such appreciable incon¬ 
venience as would entitle the user of such 
light to an injunction is a finding of fact and 
cannot be challenged in second appeal. 

, . [P 982 C 1] 

(<:) Specific Relief Act , S.54— Principle of A. 
T./w 192.5 Rang. 327 is not necessarily restricted 
to crowded cities. 

The principle laid down in A.I.R. 1925 
Rang, 327 (i. o , to issue injunction where 
pecuniary compensation would not afford ade¬ 
quate relief, is not restricted necessarily to 
crowded cities. [P 9c*2 C 2) 

(c?i Specific Relief Act , S. 54 (c) — Court has 
discretion do grant injunction—Whether pecu¬ 
niary compensation is an adequate relief is a 
crucial point. 

The crucial point for determination whether 
injunction should be granted or not is whether 
pecuniary compensation would afford adequate 
relief. Granting of au injunction is discre¬ 
tionary with the Court. [P 9*2 C 2] 

Mein Chand Mahajan —for Appellant. 

J agent Nath A gg a rival and Hem Raj — 
for Respondents. 

Judgment.—Tbi* is a second appeal 
•arising out of a suit for injunction to 
restrain the defondants from closing up 
a window (marked .4) and ventilators 
marked 7?” and *C ' in the southern 
■wall of the second storey of the plaintiff’s 
house. Both the Courts below have 

* concurred in finding that the wiudow and 

• the ventilators had been in existence for 
over 20 years before the suit and that 
the plaintiff had acquired a right of 
easement in respect of them. They have 
also concurred in finding that the rooms 
in which the window .4 and the vouti- 
lator “C” are situated are otherwise 
sufficiently well-lighted and that the 
plaintiff had not suffered any such appre- 
ciable inconvenience as would entitle 
him to an injunction. As regards the 
ventilator “B” it has been found that 
•the room in which it is situated ha9 not 
the advantage of other good sources of 
light and that the obstruction of this 
ventilator by the wall erected by the 
defendant has 'reduced the light and air 

r in the room so as to make it uncomfor¬ 
table and dark. The trial Court gave an 
injunction in respect of this wall. The 
lower appellate Court, however, following 
the principle laid down in Mahomed 
Au:am Ismail v. Jagannalh Jamnadas 
O), held that award of damages would 

-<i) A. I. R. 1925 Rang. 327=3 Km«. 230. 


sufficiently meet the ends of justice and 
granted plaintiff only a decree for Rs. 250 
- as damages in lieu of the injunction 
granted by the trial Court. From this 
decision plaintiff has appealed and tho 
defendant has filed cross-objections. 

The main contentions of the learned 
counsel for the appellant are as follows: 

(l) The Courts below having found 
that the plaintiff has a right of easement 
should have granted a decree for injunc¬ 
tion in respect of tho window as well a 9 
the ventilators; (2) The finding of the 
trial Court as regards the room9 in which 
the widow A and the ventilator “C” are 
situated being otherwise well-lighted is 
vague and that of the lower appellate 
Court is based on no evidence aLd i 9 also 
erroneous according to law; (3) The 
principle laid down in I.L.R. 3 Rangoon 
230 was not applicable to the fact 9 of 
this case; (4) The damages granted have 
been arbitrarily assessed and are in¬ 
adequate. 

As regards the first point there seern 9 
to be no doubt in view of the principles 
laid down in the leading English case 
Oolls v. Home and Colonial Stores (2), 
which have been followed in this country: 
cf. Vir Bhan v. Ramji Das (3), P. O. 
Paul v. William Robson (4), and P. C. 
hrncst Paul v. William Robson (5),i 
that the plaintiff could not be held to be' 
entitled to the injunction prayed for! 
unless the closure of the window and! 
ventilator amounted to an actionable 
nuisance. It is nob enough that the 
light has been reduced. There must be 
a substantial privation of light enough’ 
to render occupation of the house un*i 
comfortable according to the ordinary' 
notions of mankind and (in the case of j 
the business premises) to prevent the! 
plaintiff from carrying on his basinets' 
a9 beneficially as before In the present 
ca*e the house in question is used only 
for residential purposes and both the 
Courts below have held a9 regards window 
A and ventilator C” that tho privation 
of light has not resulted in any 9Uoh 
appreciable inconvenience as would en¬ 


title the plaintiff to an injunction. This 
is a finding of fact and is really not open 
(lO 11004] A. c" 179=73" L. J. Ob 4*7=20 
T. L R. 475=53 W. R. 30=90 L. T. 687. 

(3) [1909] 8 P. R. 1903=20 P. W. R. 1909=1 
I. C. 441=33 P. L. R. 1909. 

(4) (1912) 39 Oal. 59=12 I. C. 60. 

(5) A. I. R 1914 P. C. 45=42 Cal. 46=41 I,A 
ISOfP.C.). 
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to challenge in second appeal. But it 
has been urged that the finding of the 
trial Court is of an indefinite character 
and that of the lower appellate Court is 
based on no evidence. The trial Court’s 
finding is not perhaps as definite as it 
might have been, but that is not a matter 
of much importance in view of the fact 
that the lower appellate Court’s finding 
is definite. The contention that it is 
based on “no evidence” cannot be upheld. 
The plan ou which the lower appellate 
Court has relied was certainly a piece of 
evidence in the case. It shows that the 
rooms in which the window and ventila¬ 
tors are situated have other sources of 
light and the lower appellate Court was 
entitled to take this fact into considera¬ 
tion in coming to a decision as to whe¬ 
ther the plaintiff was entitled to the in¬ 
junction prayed for. It has not been 
shown that there was other evidence of 
much importance. The existence of 
other sources of light is not denied. It 
has been urged that the light available 
through other sources cannot be taken 
into consideration at all But this con¬ 
tention does not seem to be correct: cf. 
Colls v. Home and Colonial Stores (2) 
and Dhunjibhoy Cowasji v. Lisboa (6). 

Finally it was urged that the lower 
appellate Court has erred in law in not 
considering the question whether the 
plaintiff has acquired a prescriptive right 
of easement in respect of the other 
sources of light, or whether they are 
liable to be closed at the option of his 
neighbours. But the plaintiff has in bis 
statement dated 14th May 1926 cleirly 
stated that he has acquired such a right 
and that none of his neighbours could 
close his windows or ventilators. I, 
therefore, do not see sufficient justifica¬ 
tion in the oircumstaDces of the oase to 
interfere with the finding of fact arrived 
at by the lower appellate Court 

As regards the ventilator ‘ C", it is 
true that the case reported in Mahomed 
Auzam Ismail v. Jayannath Jamnadas 
(l) relates to a crowded oity like Ran¬ 
goon but I do not think the principle is 
necessarily restricted to crowded cities. 

It has been pointed out in Dhunjibhoy 
Cowasji v. Lisboa (6) that in this country 
the grant of injunction in such matters 
is governed by B 54, Specific Relief Act, 
and according to that seotion a Court 
may grant, an injunction only wh en 
"(0) Q8B9J 13 Uom.’Wz. 


pecuniary compensation would not afford 
adequate relief vide Cl (c) of that section. 
The crucial point for consideration there¬ 
fore is whether in the present instance 
pecuniary compensation will afford ade¬ 
quate relief. In the present case the 
room in which the ventilator "B" is 
situated has already another source of 
light and air. The lower appellate Court 
has assessed compensation on the assump¬ 
tion that by making structural altera¬ 
tions it will be possible to improve the 
light further. It was urged in the memo 
of appeal that it is impossible to make 
any such alterations, but the point was 
not pressed in arguments. Besides, it 
seems from the plan that a portion of 
this room adjoins an open space and it 
should be easy enough to construct on© 
or two windows on that side at a mode¬ 
rate cost. In these circumstances I do 
not see why pecuniary compensation 
should not be held to afford “adequate- 
relief”. It will certainly give piaintiff 
a chance of improving the light in the 
room if he cares to do so. In any case, 
the grant of an injunction being discre¬ 
tionary, the Court is, I think, entitled 
to take this aspect of the matter into 
consideration in deciding whether an in¬ 
junction should issue. 

The lower appellate Court has not 
given any reasons for assessing the com¬ 
pensation at Rs. 250. Apparently no 
suggestion on this point was .made by 
the parties in that Court and none has 
been made before mo. The assessment 
of damages in a case of this kind cannot 
be very exact and a remand at this stage 
is not likely to serve any useful purpose. 
The circumstances of the case do not 
appear to require the award of any heavy- 
damages. It ;eems easy enough for the 
plaintiff as stated above to construct one 
or two windows at a moderate cost • in 
the room so as to provide more air and 
light for it. I do not consider the 
amount fixed viz. Rs 250 to be un¬ 
reasonable or inadequate. 

The cross objections filed by the ro3*j> 
pondents have not been pressed. I dis¬ 
miss the appeal as well as the cross¬ 
objections, but in view of all the circum¬ 
stances leave the parties to bear their 
costs. 

A.L./R.K Appeal dismissed,. 
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Addison, J. 

Mt. Dhan Kaur —Appellant. 

v. 

Arjan Singh —PlaintitT—Respondent. 

Second Appeal No. 2846 of 192G, Deci¬ 
ded on l3tfri February 192S. 

(a/ Custom i tun jab)—Among Jals of Lu¬ 
dhiana District a w >man who remarries before 
the dedh of her so a cannot succeed to her 
son's properly inherited from his father. 

A mother succeeds as widow of her deceased 
husband and not. as mother of her sou. A 
widow who has remarried before the death of 
her son is no longer the widow of her deceased 
husband and she is not an heir entitled to 
oQcceed upon the death of her son: 64 P. P. 
I9i0; 46 1\ it. 1691 and 117 P. P. 1888, Bel. on. 

, _ . [P 984 C 1] 

(6) Custom ( Punjab )— Beversionors. 

1 hero is no reversion to the collaterals of the 
donor so long as the defendants of the donee, 
whether in the male or female line, are ex¬ 
isting: 82 P. P. 1918 and G8 P. p. 1911, Foil. 

Anant Ram—ior Appellant. 

Deo Raj Sawhney —for Respondent. 

Judgment.—The following pedigree 
table is necessary for the appeal: 

Mt. Dhagan 

Ballu 

Sahib Oitta 


Mt. Bishni Mt. Mt. Labhu 

| Muati JBmati m. Alt. Dhan 

Arjtn Deft. 3 Deft. 2 Kaur Deft. X 
Singh | 

plaintiff Shaman deceased. 

The land *in dispute was gifted to 
Mt. Bhagan by her brothers. On the 


though they did not themselves sue for 
possession of their two-thirds share. 
The Courts below have concurred in de¬ 
creeing the plaintiff’s suit. The Dis¬ 
trict Judge has given a certificate on the 
following question of custom, namely, 
whether the mother of the last male pro¬ 
prietor among Jats forfeits her right of 
succession by her remarriage (prior to 
the succession opening out) and is ex¬ 
cluded from succession by her deceased 
husband's sister's son. On this certificate 
this second appeal has been admitted. 

A preliminary objection was taken that 
the appeal was incompetent because in 
the certificate the words "conflicting and” 
had been deleted. S. 41 (3), Punjab 
Courts Act. however, is only to the ef¬ 
fect that no second appeal shall lie re¬ 
garding the validity or existence of any 
custom or usage unless the Judge of the 
lower appellate Court has certified that 
the custom or usage is of sufficient im¬ 
portance and that the evidence regarding 
it is so conflicting or uncertain that there 
is sucli substantial doubt regarding its 
validity or existence as to justify suoh 
appeal. The words as priuted in the 
certificate are ‘ so conflicting and uncer¬ 
tain.” This is a mistake. "Or "should 
have been written instead of “ and.” The 
District Judge was, therefore, competent 
to delete the words " conflicting and" 
and to grant the certificate that the evi¬ 
dence regarding it was so uncertain, eto. 
I overrale this preliminary objection. 


death of her grandson Sahib Ditta it 
came to Labhu, his only son, to the ex¬ 
clusion of Labhu's three sisters. On 
Labhu's death it went to his son Shaman. 
On Shaman's death it was mutated in 
favour of Shaman’s mother, Mt. Dhan 
Kaur. Thereupon the reversioners, that 
is, the descendants of the donors, brought 
a suit for possession of the land agaiast 
Mt. Dhan Kaur ou the ground that she 
was not entitled to it, having remarried 
many yeirs before. They failed in their 
feaib because of the existence of Labhu’s 
ulsters who wore held to he the heirs. 
Thereupon the present plaintiff Arjan 
Singh, son of one of the sisters, brought 
the present suit agaiast Mt. Dhan Kaur 
for possession of one-third of the land 
on the ground that she bad no right to 
it as she had remarried long before the 
death of her son Shaman. The other 
two sisters .of Labhu were impleaded as 
defendants and supported the plaintiff 


There is no doubt that if Mt. Dhan 
Kaur had not remarried before the death 
of her son she would have been entitled 
to succeed. There is also no donbt that 
if Me. Dhan Kaur is not entitled to suc¬ 
ceed then the plaintiff is entitled to pos¬ 
session of one-third and his two auntk 
to possession of two-thirds. This is 
beoause of the well-known principle that 
there is no reversion to the collaterals of 
the donor so long as the descendants of 
the donee, whether in the male or female 
line, are existing: see Tati v. Tara 
Chand (l) and La:hhmaa v. Bhagtoan 
Sahai (2). The real question, theiefore, 
is whether Mt. Dhan Kaur who remarried' 
immediately after Labhu's death long 
before the death of her son Shaman was 
entitled to succeed Shaman. 


(1) 11918] 82 P. rt. H;XS = IU9 P. L. R. lui. 
47 I. C. 373=100 P. W. R. 19X8. 

(2) [1911] 08 P s R. 19X1=160 P. L. R.fcflfli 
10 I. 0. 277=203 P. W. R. 19U. Jlf 
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A Pull Bench of the Punjab Chief 
Court, held in Mt Desi v. Lehna Singh 
(3) that according to custom the plaintiff 
was not entitled to succeed as mother 
but as the widow of her husband and 
further according to custom she was no 
longer the widow of the father of the 
deceased as she had remarried before the 
death of her son and therefore she had 
no title to the estate in dispute against 
the reversioners. In the present case 
the plaintiff is in the same position as a 
reversioner on account of the special 
custom of succession regarding gifted 
land. Before this it had been hold in 
Jai Devi v. Harnatn Singh (4) that 
among Sus Jats of Hoshiarpur by custom 
a mother is excluded from succession to 
her son's estate when she has contracted a 
second marriage before her son’s death. 
In that case no instances could bo given 
on either side but there was oral evi¬ 
dence to that effect. In the case before 
me there is no oral evidence. In Harnam 
Singh v. Mohan Kuar (5), a Division 
Bench of the Punjab Chief Court held, 
following the last two mentioned rulings, 
that among Hindu Sikh jats of Feroze- 
pore District a widow having romarried 
her husband's brother no longer remained 
the widow of her lirst husbaud and con¬ 
sequently after the death without issue 
of her husband’s son she could not suc¬ 
ceed to a life interest in her deceased 
husband’s estate in preference to his 
brother who was the next heir. The 


largely in favour of the view that the 
presumption was that the mother suc¬ 
ceeded as widow of her husband and that 
it was for her to prove that she succeeded 
as mother of her son. That was a case 
where the mother remarried after suc¬ 
ceeding to the estate but it is important 
in view of the principle stated above. 

For these authorities it follows tha: 
the mother succeeds as widow of he - 
deceased husband and not as mother of 
her son. It cannot be said that a widow 
who has remarried before the death of 
her son is any longer the widow of her 
deceased husband. For this reason in 
my opinion it mu3t be held that she is. 
not an heir entitled to succeed upon the 
death of her son. The result is that the 
plaintiff is heir to one-third and his suit; 
was properly decreed. 

The answer to question 42 of tho Cus¬ 
tomary Law of the Ludhiana District is 
that marriage whether in the family or 
to a stranger destroys the right of the 
widow over her first husband's estate, 
while tho answer to question 48 is that 
tho mother ha9 the same rights as the 
widow I think that the only possible 
interpretation of this statement of cus¬ 
tom is that the mother succeeds as the 
widow of her first husband and that by- 
remarriage she loses all rights of suc¬ 
cession to him. The .Customary Law 
of the Ludhiana District is, therefore, in ' 
favour of tho view I have taken above. 

It wa9 contended on behalf of the ap- 


principle was again ennuneiated that a 
widow having remarried no longer re¬ 
mains the widosv of her first husband. 
The cases deciding whether or not a 
widow forfeits her estate upon remarriage 


after having succeeded to the estate are 
not in point and need not be referred to. 

I .According to para. 22 of Rattigan’s 
Digest of Customary Law, the rule is 
that in default of a male lineal descen¬ 
dant and of a widow the mother of 
the deceased succeeds to a life interest 
provided she ha3 not remarried. This 
general rule of custom is, therefore, in 
favour of the plaintiff. In remark (1) 
under para. 22 it is said that she succeeds 
as the widow of her son s father. In 
Bissi v. Rira Singh (6) a Division Bench 
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pellant that it was for the plaintiff to 
prove that her remarriage deprived the 
mother (or widow) of any future rights 
of inheritance to which she would have 
been entitled but for such remarriage. 
It is clear that under Hindu Law a 
widow who has romarried is not debarred 
from succeeding to the estate of her son 
by her first husband. It was further 
contended that, a9 a custom to the con¬ 
trary had not been made out in tho pre¬ 
sent case, Hindu Law should be followed 
and the suit of the plaintiff dismissed 
I have already held that tho statement 
of custom given in the riwaj-j-am of the 
district is evidence that the raothet 
cannot succeed if she has remarried, an ' 
this is also tho general rule of custom 
throughout the province. The contest¬ 
ing defendant, therefore, cannot bo al 
lowed to fall back upon Hindu Law. 

For the reasons given I dismiss till* 

appeal with costs. ' 

a.l./r.K. Appeal dismissed. 



